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(Z)     Court  Cuftomary.  Who  are  Judges*        s^ttt.Co. 

}>ybold  and 

{x.  'T^HERE  IS  a  cuftomary  court,  confiftlng  of  copyhotders^^^'^*^^* 

•  JL  or  duftomary-holdcrs,  for  without  them  it  cannot  be^ 
and  this  court  may  behtUu^ithovt  any  free  tenant^  or  other  tuitorf^ 
bifides  the  copyholders  or  cujiomaryboldersy  and  of  this  court  th« 
lord  or  Reward  is  judge^     Co.  Lit.  58.  J 

(A.  a)  The  Toum  of  the  Sherlffl 

£i»  ^TpHte  iherifF's  toum  is  incident  to  the  office  9/ ftterijf,  Tlietbumii 
A    Co.  4.  Mitton  33.  b.l  ^«  »^»nR'« 

^  "'''        ^  court  ana 

of  record,  a  Itoft*  i^|» 

a.  5y  Magna  Cbarta  q  H.  3.  cap.  35,  Ti/  Jheriff  Jhall  hep 
his  tourn  at  J  he  u/ual  ^lace,  and  that  only  twi^e  a,  year^  in  the  due 
and  cuftomed  place^  ^iz.  once  after  Eajier^  and  once  after  Mi^ 
ihaelma'i. 

3.  Wejim.  2.  \%E,X.  cap^  13.  The  Jheriffs  in  their  tourntj  and 
ilfewhere^  when  they  have  to  inquire  rf  malefaSfors^  by  the  precept 
of  the  king^  or  of  their  office^  ftfall  make  thrir  hiqueji  by  lawful 
meny  at  leaji  1.2,  whojballfet  their  jeals  to  their  inquijitlonsy  and 
the  Jheriffs  Jhall  take  and  tmprifon  thofe  whom  by  fuch  inquijitions 
they  Jhall  find  guilty^  as  they  have  ufed  to  do  \   and  if  they  Jhall 
imprifon  ether i^fucbperfons  imprifoned  f-nll  have  timr  atficn  by 
writ  of  imprifonment  againjl  the  Jheriffs   as  a^ainji  any  othet 
ferfon.     And  fo  it  Jhall  be  dhferved  of  every  hail^Jf  of  liberty. 
'    4.    I  £«  3.  cttp.  17.     Sheriff's  and  bailiffs  of  f  anchlfes^   and 
cU  others  who  take  indiffments  in  their  tourns^  or  elfcwhere^  Jhall 
take  fuch  indiffments  by  roll  indented^  whereof  one  part  Jhall  abide 
with  the  indifforsj  fotbat  one  cf  the  inquejl  may  Jhew  one  pa*'t  f 
the  indenture  to  tbejufiice^  when  he  Jhall  come  to  make  deliveranre, 

5*  Indifhnent  was  in  the  flivTiff's  tourn  four  days  tfter  the  ^ote,  thit 
month  ofEafler^  and  it  was  very  much  dcbatjJ^  whether  the  in-  ^^fn^jA* 
didment  was  void  or  not,  becaufe  the  ftatute  fays,  that  he  fhall  ^cm  uketi 
loTe  his  tourn.    Br.  Indifbnent,  pi.  271  cites  6  H4  7.  2i  io  the  rhe^ 

riff'*  toQrii 
«ftcc  the  mofith  of  %\.  Mteha«l  is  void;   b«caure  Uie  ftatute  it,  that  !t  (hall  be  held  within  i 
aaooth  alter  Eafler,  and  after  Michaelmaa,  othcrwife  he  (hall  lofe  his  tourii,  and  confequently,  if 
there  is  no  tourn,  then  the  indifimenc  uken  after  hcfort  the  fhciiff  in  ao  tourn  i*  voidt    Br*  lo« 
diAncnr,  pi. 9.  elect  3&H,  C;  ;• 

.  v«i.vn.  i3  6.  Th« 


:t:i  Cottrt. 

6.  The  {herilTs  toum  wherein  the  (heriff  had  the  dire^biy^ 

was  in  the  meetmg  of  the  freemen  ia  (everal  parts  of  the  county  j 

and  this  was  anciently,  and  now  is  called  by  that  name>  which^ 

fimply  confidered,  is  but  a  hundred  courtj  or  the  (herifF's  toum 

to  keep  the  hundred  court.    It  was  ordered  to  be  kept  twice  every 

year  J  viz.  at  Lady^day  and  Michaelmas^  or  fion  after  ;  unto  this 

Pal    ^^^^  ^^^  '^^  freeholders  of  the  hundred  repaired^  and  there  tbey^ 

*•       -*    the  bijhop  andjheriff^  executed  the  fame  power  and  work  for  kind 

as  they  did  in  the  county  court.     In  this  court  all  the  Juits  in  the 

hundred  court  depending  bad  their  determination^  and  others  had 

their  commencement  and  proceedings^  as  welfthopleajf  of  the  crown 

'    as  others.     Some  have  conceived  it  to  be  a  county  court,  or 

fuperior  thereto,  but  there  being  no  ground  thereof  I  conceive 

it  to  be  no  other  than  a  vifitation  of  the  county  by  parcels  or  ia 

circuit.    Bacon  of  Government  66,  67.  Cap.  24. 


(B.  a)    [Tourn.]    Who  (hall  be  bound  to  come 

to  it. 


Titz.  Leet,    [j,  T  F  a  man  hath  a  loot  of  all  the  refiantt  within  fheprocin^  of 
s^c'that't  "^  his  manor  which  is  within  the  bundredj  vet  ^ek  tenanfs 

znao*  iba^ii    fhall  be  bouud  to  come  to  the  (herifPs  toum.     18  H.  6,  13*] 

not  be 

bound  to  come  to  two  IceU  by  retfon  of  his  reftance. 

Before  the  j,  gfat.  Marlh.  52  H*  3-  cap,  10.  For  the  tourns  of 
thu'fbfuuf  fi'^^ff^  '^  '^  provided  that  arcbbijhops^  biJhopSj  abbots^  P^^^^h 
the  (heriff*  earlsy  baronsy  nor  any  religious  men  or  wom^n^  /hall  not  neea 
in  his  tourn,  /^  come  thither^  except  their  appearance  bo  required  thereat  for 

and  the  /-  ^L  /■  . 

lord,  of      fi^  ^^oer  caufe\ 

leeu,did  ufe 

to  amerce  archhifhops,  bifltopt,  priort,  earls,  barons,  reltgioaa  men  uid  wocDen,  tf  tbejr 
came  not  to  the  tourns,  or  to  the  leets  of  others,  becaufe  for  fuit  real  no  iKftreis  can  be  Cakeoy 
but  for  (he  amercements  for  dcfanlt  of  fuit,  which  this  %Bt  doth  remedy:  for  now,  feeing  it  It 
hereby  provided,  that  the  perfons  above-named  (hall  not  need  to  come  to  tourns,  &c.  ihereforc 
for  their  not  coming  they  cannot  be  amerced,    a  Intt.  iflo,  lai. 

Ana  it  is  ^.  Par.  2.  But  the  Uum  Jhall  be  kept  as  it  hath  hen  ujti 
oC&.    »■«  *^*  *'"»"  «f*^*  ^'V'f  MbU progeniten. 

on,  that  £y 

the  common  larvt  farfotii  of  churches^  that  bad  curam  OMmantrnt  the  better  to  perform  their 
fuD^lion,  were  not  eompellible  to  come  to  tourns  or  leets^  and  if  they  were  diftraioed  to  eonte 
thither,  they  might  have  a  writ.  Cum  fecundum  confuetodioem  regnt  noftti  periflwa  ecdefi- 
afttca:  ratione  terrarum  &  tenementomm  luonim  ecdeliia  fois  anoexoruia  ad  veaiend'  ad 
vifum  franc'  pleg'  in  cur.  noftra,  vel  aliorum  quorumcunque,  &c.  whereby  it  appeareth  that 
this  writ  is  grounded  upon  the  common  law,  being  the  general  cuftom  of  tm:  reahn ;  bat 
other  clerks  (that  be  no  parCona  of  churches  with  cure)  under  which  name  all  ecckSi^Otl 
perfons,  regular  and  fecular,  are  contained,  if  they  be  diftraioed  to  come  to  tourn  or  ket» 
they  {hall  have  a  writ  reciting  thia  llatute  to  be  difchar^d  thereof,  which  wnt'  beginiietlty 
Cum  de  communi  coniilio  provifum  (it  quod  virt  religioii  non  babfant  neceflh  venire  ad 
tOij<num  vicccom'  &c.     a  Inft.  lai. 

This  lourn  of  the  (heriif  is  curia  vicecom'  fraocii  plegii,  (as  it  hath  been  faid)  and  therefoto 
this  ad  cxccndcth  to  all  leets  and  views  of  frank-plcdgc  of  all  otbei  lordi  md  paibu*  a  loft*  it  i» 


Cotnt;  ft 

4»  Par*  %•  And  thy  ik&t  have  bumdrtds  rf  tbeir  $wn  t$  he  Here  hoa. 
ifptj  Jbali  not  he  homnd  to  appear  at  any  fucb  Utimsj  hut  in  tie  fjjfen  pro' 
haiUwieks  inhere  they  he  dwelling,  vifu  franci 

plcffii,  fo 
•a  the  feDfc  is,  ih«t  he  .which  hith  tenemenu  ia  the  tOHm,  and  in  fome  other  view  of  franLpledgt 
of  ibmc  other  lord,  or  in  diverfe  views  of  frank- pledge,  he  Ihall  not  need  to  come  to  any  other 
hot  whete  he  is  coavcrlhiit,  and  hundreds  here  are  namedi  hecaufe  (heriffs  (as  hath  been  (^id) 
Jttpt  thdr  foimtin  every  hundred,    a  loft,  las, 

5*  Par.  4*  And  the  teum  Jball  he  kept  after  the  fvren  ef  H«re  biiUv« 
#fe  great  charter^  and  as  they  were  ufed  in  the  times  of  King  [he  jj^n^ 
Richard  and  King  John.  or  leet 

where  he  is  coovcrfant.  a  laft.  ia»« 

6.  Tenant  in  ancient  demefne  (hall  not  be  bound  to  come  to  die    f  3  1 
leet  or  tourn  of  the  IbertflF^     Br*  Leet,  pt«  38*  ciles  tiie  Regiften 
But  Brooke  filjSy  Qtuere  of  Leet. 

(C.  a)     The  Jurifdift'ion  of  the  Tourn.    Iii ' 

reipedk  of  the  Thing. 

f  I.  J^OTHJNG  (hall  be  enquired  before  the  fheriff  in  his  Br.Prefcni. 
X\    tourn,  hut  anions pepular^  ^ffray^  bleed fpilt.  4  H.6. lO.  ^^^J^^^  j 

y.citesS.C* 
&  S.  P.  by  Martin.  Fiteh,  Tourn  de  Vifcoanti  pf.  1.  cites  5.  C* 

[a,.    As  an  ajfanlt  made  upon  a  many  is  not  inquirable  there,  Br.Prefcni 
lecau(e  it  is  but  a  tort  to  a  particular  perfon^  of  which  trefpafs  ^^^i\\^ 

lies.    4H.  6.  10.]  7.citcs*S.C. 

&  S.  P.  by 
llarti»— Br.  Leet,  pi.  15.  cites  S.  C.  &  S.  P.  by  Msrtin,  and  yet  he  agrees  to  the  contrary  of 
affrays,  and  thefore  Brook  fays,  quaere  of  aflaults ;  for  the  law  feems  the  fame  of  the  one  as  of 
the  other,  '     '         Fit»h.  Toume  de,  &c.  pi.  i*  cites  S.  C.  Br.  Prefentment  in  Courts, 

pi.  17.  ciacs  8  E»  4, 5.  that  the  Aieriff  cannot  inquire  of  adault  in  hia  tooro,  and  if  he  may  in- 
^iiiic  of  it,  the  defendant  (hall  not  have  anfwer,  but  (hall  make  fine,  dec. 

[3.  Thejloppage  of  a  water  which  is  to  the  nufance  of  all  the  Common 
feotU  of  the  country ^  may  be  enquired  of  there,  for  this  is  popular.  5ooc"o  a, 

4  H*  D*  I0«J  number  of 

people  arc 
ioqnirable  ia  the  tourn,    Br.  Leet,  pi.  i  j.  cites  S.  C. — ■    '■■    Br.  Prefentments  in  Courts,  pi.  7. 
«itcs  5.  C.  de  S.  P.  by  Martin.-  Fitah.  Tourn  de,  &c.  pU  i.  cites  S.  C. 

[4,  Soofz  bridge  J  over  which  the  people  ought  to  pafs,    4  H.  '  poi "   ^ ' 
6.  10.]  r    '/    ^ 

Br.  Prefcntmenu  in  Courts,  pi.  7.  cites  S.  C.  &  S.  P.  by  Martin.  — Fitab.  Tourn  de,  &a. 

fl.  a.  decs  S.  C.  • 

[5.  He  may  enquire  of  the  death  of  a  man  before  him  and  the 

Coroner*    Statute  o^Maribridge,  cap.  24. 1 

B  2  [6,  He 


$  Coutt; 

Fitxh.  Led      [6.  He  hath  not  conuifiuice  of  ir*aJ  anddrini'vik  a  tount* 

s'c.ir  18H.6.  i3.b.] 

cordially. 

It  (hall  be  prefentcd  in  a  leet,  but  not  in  ttourn;  per  cur.  for  the  (heriff's  tourn  it  no  Iret,  tnd 
fuch  things  at  are  omitted  in  a  leet  (hail  be  pre(eoted  in  the  tourn.  F.  N.  Bi  160.  (A)  in  tht 
new  notes  there,  (d)  cites  18  H.  6.  IB,  13. — Br.  Leet.  pK  25.  cites  4  E.  4.  31.  Contra,  and  that 
the  (hcriiF  may  enquire  in  hit  tourn  of  bread  and  drink,  and  cites  Prefentments  in  CourU,  pi.  i6« 
u'hich  is  S.  C.  but  S.  P»  does  not  appear  there;  but  S.  P.. it  in  the  year  book  accoratngly. 
Mich.  4  E.  4.  31.  b.  pK  la-  by  Choke.    ■  2  Inft.  7a.  citet  S.  C.  and  fays,  that  for  want  of 

the  knowledge  of  antiquity,  it  was  obiter  there  denied,  that  the  tourn  and  the  leet  was  of  one 
^urifdi^on,  and  as  (b^n  inftance  given,  that  the  leet  haa  conufance  of  bread  and  ale,  viz.  of  the 
'nflife  thereof,  and  that  the  tourn  hu  not,  it  it  clear  that  the  breach  of  the  aflife  of  bread'  a6d 
ale  it  prefentable  in  the  tourn  at  a  cominon  nufance,  and  therewith  agrees  conftant  and  continual 
experience,  and  reafon  proves,  that  the  derivative  cannot  have  conufance  of  that  which  the  pti- 
4bitive  bad  not>  unlefs  given  by  foMe  ad  of  parliament;  herewith  agrees  the  (tile  of  the  tourn, 
and  the  authority  of  later  books,  and  cites  4  £.  4,  31.  %%  £.  4.  ta^  la  U.  7. 18.  a8  H.  8. 
Dier.  13.  b« 

[7.  Bx^/ vide  StatutumWalHae,  inMagnaGharta,fol.  6.  That 

the  {heriiF  may  enquire  de  ajjifa  pants  ^  cervijue  non  obfervata, 

&  de  earn  infringentibus.] 
[  4  1        [B.  If  the  (heriiF  finds  in  his  tourn,  that  a  man  hath  encroached 

tfpfrt  the  king^s  bigkufajy  he  hath  power  to  abate  it.     2Cf  £.  3. 

21.  b.] 
A\\Vinfti^'  g.  iJq  inquiry  fhall  be  made  in  thofe  courts  hut  of  offences  in-- 
rtent  ^^*-^  quirabU  by  the  common  laWj  unlefs  the  Jtatute  makes  exprefs  men^ 
iber  or  fuch  tton^  that  it  fliall  be  inquired  in  the  tourn  or  leet ;  for  odierwife 
like,  for  thofe  Courts  have  not  the  judgment  of  it.  Br.  Judgment, 
Z^$\  ^  pi-  H6-  cites  I  R.  3.  I. 

given  by  the 

iUtuie,  be  prefentcd  in  the  (heriif't  tourn,  it  it  void  and  coram  non  judice,  and  the  party  (hall 
not  be  put  to  anfwcr,  quod  nota.    Ibid.  -Br,  PxcfcaimenU  in  CouiU,  pi.  30.  citca  S.  C. 

■    ■ '         Br.  Juiifdidiun,  pi.  98.  cites  S.  C. 

10.  Of  nufancesy  &c«  which  are  by  the  common  latOy  the  (herifF 
may  inquire  in  his  tourn.    Br.  Jurifdiftion,  pi.  q8.  cites  i  R.  3. 1. 

11.  In   writ  of  irefpafsy  Jkc.  the  defendant  pleads,^  that  his 
franitenementy  or  the  lilcc,  where  franktenement  Jhall  come  in  de* 
bate  in  county^  there  the  matter  Jball  proceed*     Br.  Jurifdi£lioD, 
pi.  98.  cites  the  regifter. 

12.  But  contra  if  it  come  in  iffue  there  upon  plaint  without 
tvrity  there  it  fuffices  to  remove  the  plea.     Ibid. 

tilawk.pl.  J  2,  The  authority  of  the  fherifF /0  £/tfr  tf»i  determine  theft  or 
lo.^s.  ^4!*'  *'^^^  felonies  by  the  common  law^  (except  the  death  of  a  man)  in 
fays,  it  is  the  toum,  IS  whoUy  taken  away  by  this  ftatute  of  Magna  Charta, 
*r*ft"'*^**  cap.  17.  howbeit^  his  power  to  take  indictments  of  "felonies  and 
of^Magna^    Other  mifdeeds  within  his  jurifdi^ion  is  not  taken  away  by  this 

Charta,cap.  aft.      2  Inft.  32. 
17.  doth  nei- 
ther reftrain  the  (heriff's  tourn  nor  the  court  leet  from  taking  indi£lments  or  prefentments,  or 
awarding  proceCi  thereon,  in  the  (ame  manner  as  before.     But  this  power  of  awarding  fuch  pro* 
cefs,  having  been  abufed  by  the  (heriffs  in  the  tourns,  wai  taken  from  all  of  themi  (except  thofe  o€ 
'  London)  but  not  from  any  court  leet,  by  1  £.  4.  cap.  a. 

14.  The  tourn  and  leet  are  of  one  and  the  fame  jurifdiSfion  ; 
for  derivativa  poteftas  eft  ejufdem  jurifdiftionis  cum  primitivi, 
2  Inft.  iu 

15.  BoUi 


« 


•  15*  Both  ecclefiaftical  and  civil  caufes  were  decided  in  the 
hundred,  county,  and  iheriff's  court,  before  the  conqueft  ;  bat 
William  the  Conqueror  ordiTid^  that  np  e<clefiaflical  pUa  Jbould  bi 
b$lden  htfort  a  fecular  judge.     2  Inft.  488. 

i6.  Tithes  were  anciently  determined  in  the  fheriff's  toum. 
2  Inft.  66 1,  cites  many  books,  &c.  to  prove  it. 

17'  The  (herilF  in  the  toum  may  take  recognizances  far  keep* 
ing  the  peace.    4  Inft.  263,  264.  cap.  54. 

1 8.  Any  matters  done  at  the  fherifF's  toum  which  is  within  the 
leet's  juriidi£lion  is  not  void,  and  coram  non  judice^  but  only  an 
infringement  of  die  franchife.  12  Mod.  i8o.  Per  Holt  Ch.  J. 
HUl.     9W.&M.    The  King  V.  Hewfon. 


(D.  a)     [The  Jurifdiftlon  of  the  Tourn.] 

In  refpeft  of  the  Place* 

[i.  T  F  a  thing  be  to  be  done  within  z  franchife^  where  there  h 
X  view  ^frankpledge^  in  which  dtfault  of  not  repairing  a 
caufey^  or  other  matter^  and  all  other  things  within  franchife^  are 
prefeniahle^  the  not  repairing  the  caufey,  or  other  matter,  is  not 
prefentable  in  the  tourn  of  the  IberifF,  bccaufe  it  is  out  of  his 
juriididlion,  being  it  is  out  of  his  jurifdidion,  being  in  the  fran-  f  <  1 
chife.     29  £.  3.     21.  a.  b.  adjudged.     28  £.  3.     95.  b.] 

[2.  But  i/*  there  be  a  default  in  the  lord  of  the  franchife,  in  not  »Fitzh.Leet 
caufing  the  caufey  to  be  amended^  this  may  be  prefentcd  in  the  pK  i3»cite» 
(heriflrs  tourn,  without  any  warrant  by  writ,  for  that  the  franchife  g*  ^*  "^^ 
was  derfved  originally  out  of  the  tourn.  *  10  H.  4.  4.  f  28  E.  co.  Liu. 
3.  95-  b.  M.  17  Ja.  B.  R.  between  J  Loader  and  Samuel^  per  t68.  b,-..^ 
totam  curiam,  upon  evidence  at  the  bar.    Contra  ||  29  E.  3.  21.]  Bafrc*p'i. 

289.  S.  C.  X  ^^^  ]'  55^-  P^'  13'  S*  ^'  sludged  for  the  plaintiff  iatrefp^fs  of  taking 

hia  beails ;  for  to  entitle  the  tourn,  this  default  in  the  li  ct  ought  to  have  been  paiticularly  p)eadcd> 
nd  (hewn  to  the  court.— Mo.  893.  p).  1157.  Hill.  14  Jac.  C.  B.  the  S.  C.  but  S.  P.  docs 
■ot  ippeir.  A  thing  not  prefcnicd  in  the  Icct  Ihall  be  prefented  in  the  toum  of  the  (herifF, 

■fid  for  default  there,  in  B.  R   when  it  comca  into  the  country.   Br.  Lret,  pi.  4.  citei  41  £.  3. 86. 

■*  Br.  Prefrntmenti  in  Courti,  pi.  t.  cites  S.  C,  Sc  S.  P.  by  Belknap. If  a  common 

nnfance,  tec.  done  within  the  jurifdittion  of  the  leet,  be  not  prefented  in  the  leet,  the  fheriff  in 
hu  tourn  cannot  enquire  of  it,  for  that  which  is  within  the  precimS  of  the  leet  is  exempt  from  the 


Cip*  9*  made  the  year  before«  which  was  then  freiH  in  the  judges  memory.     4  laA.  a6i. 
I  Fiuh.  Avowry,  pi.  247,  citei  S,  C. 

[3.  But  this  may  be  prefented  in  thi  iheriff's  tourn  by  prefcrip^  ^»'*^>' 
ttouj  29  E.  3.  21.  without  doubt.]  piITl^* 

cites  5.  C» 

« 

For  more  of  the  tourn  of  the  iheriff,  fee  4  Inft.  259^  260.  cap.  , 
53.— Prynn's  Animadv.  on  4  Inft.  189,  190, — Preface  to 
9  Rep^  2.  b.— And  fee  2  Hawk.  PI.  C.  55.  to  72.  as  to  the 
following  points  ^  ift.  The  original  inftitution  of  the  court. 
^dlV)  At  what  time)  and  in  what  place  it  muft  be  holden. 

B3*  3% 


$ 


3dly,  What  perfens  owe  fait  tfaerdfco.  4&ljj  What  author 
rity  the  (berifF  (or  his  fteward)  hath  as  judge  of  it«  Sthlv, 
What  kind  of  offences  are  inquicable  si  it.  .6thl]r,  Within 
what  place  fuch  otFences  muflrarife.  ydify,  By  what  juron^- 
and  in  what  manner  indifhnents  in  it  ongbt  to  be  found. 
Sthl/)  In  what  manner  they  are  to  be  proceeded  upon*. 
gthly,  In  what  manner  they  are  to  be  tniverftd  and  deter* 
mined. 


C6] 


co»r(i)  (D-  a.  2)     County  Court. 

pi.  3. 

Hereby  it     i.     6.  £.  I.  ftf^.  8.  T7  N  A C T S,  that  fierifs  Jball  plead  ^n 

th«7hU  *'^'*  ^^^^"J^^^  -I-'    ^*^''^  counties  pleas  of  trefpafsy  as  tbif 

court  hai  have  been  accuJlomed\  but  as  touching  v^ounds  and  maims  a  man. 
no  junfdic  Jhall  hove  his  writ  as  be/ore, 

thn  to  hold 

plet  of  %uoufuls  and  maiiemt,  but  thofe  pleas  muft  be  determinecl  in  the  kiog**  higher  courts,  but 
of  battery  (without  wounding  or  miiming)  this  a£l  proves,  that  the  county  court  baa  jurifdi£tion. 
ft  Inft.  318.  ad  iinem. 

If  the  plaintiff  counts  in  tre/pa/s,  /trc.  to  the  damagt  of^o%,  and  the  jitry  Jindt  the  damage  under 
^s.  yet  the  plaintiff  Ihall  have  no  judgment,  though  in  truth  the  caute  de  jure  did  belong  to  tbo 
inferior  court.     8  Inft.  312. 

2.  Plaint  cf  replevin  by  the  flierifFfhall  be  before  thejheriffin 
full  county^  and  not  out  of  the  court ;  for  the  fuitors  are  judges^ 
and  the  (hcrifF  is  minifter,  and  the  procefs  Jball  be  awarded  by  the 
fuitO'Sy  per  Catefty,  but  Pigot  contra;  for  if  the  taking  be  the 
day  after  the  county,  the  fheriiF  may  take  plaint,  and  make  reple- 
vin immediately,  and  other  wife  it  fhall  be  mifchief  to  ftay  till 
the  county  [court;]  and  by  him  and  Brian  this  has  been  ufed 
throughout  England  for  ever  ;  and  per  Brian,  plaint  cannot  be 
made  in  court  bar on^  hutfedente  curia  ;  and  per  Pigot,  ff^ithemam 
cannot  be  but  in  full  county.  Br.  Plaint,  pi.  21.  cites  21  £.  4.  66% 

3.  The  government  of  the  county  in  times  of  peace  confiftcd 
much  in  the  adminiftration  of  juftice,  which  was  done  in  the 
publick  meetings  of  the  freeholders,  and  their  meetings  were 
either  in  one  place,  or  in  feveral  parts  of  the  county,  in  each  of 
which  the  flierifi^  had  the  managing  of  the  aiSs  done  there*  Tht 
meeting  of  the  freemen  in  one  place  was  called  Folkmote  by  the 
Saxons^  (faving  the  judgment  of  the  honourable  reporter)  Coke 
Inft.  2.  p.  69.  and  of  later  times  the  county  courts  the  work 
wherein  was  partly  for  confultation  and  diredion  concerning  the 
ordering  of  the  county  for  the  fafety  and  peace  thereof,  fuch  as 
were  redrefs  of  grievances,  eleAion  of  officers,  prevention  of 
dangers,  &c.  and  partly  it  was  judicial,  in  hearing  and  deter- 
mining the  common  pleas  of  the  county,  the  church  affairs,  and 
fome  trefpafles  done  therein,  but  not  matters  criminal,  for  the 
bijbop  was  judge  therein  together  with  the  Jheriff'^  and  by  the 
canon  he  was  not  to  intermeddle  in  matters  of  blood;  jret  neither 
was  the  biftiop's  nor  flieriff^s  work  in  that  court,  other  than 
direftory  or  declaratory,  for  the  freemen  were  judges  ef  the  fa&^ 

^sTir^'  and  the  other  did  but  cdocere  jura  populo  j   yet  in  j^cial  tafes^ 
'        '       *  upon 


9 

Mirror,  p* 
147. 


LI.  CanuL 


mpm  pethhfiy  a  emnmiffkn  iffnei  ftrih  fr$m  tbi  hng  U  arUiin 
jmigit  of  wjer  t§  jrin  lotib  the  ptbers  in  thi  hearing  euU  deiermining 
.  af  fedi  particular  odfes  \  but  in  cafe  of  injufticet  or  error,  the  Mirror.ctf  • 
party  gnm^  had  Sherfy  ef  appeal  t§  the  king's  jujiice.    Nor  did  ^'   ! '  * 
the  coramos  picas  origiiudlj  commence  in  die  county  court, 
itnleft  the  parties  dwelt  in  fevend  Kberties  or  hundreds  in  the  j-j*  pV*°^* 
fiune  counter,  and  in  cafe  any  miftake  were  in  the  commencing  of     * .    ^*^* 
faits  in  diat  court,  which  ought  not  to  be,  upon  complaint  the 
king's  writ  reduced  it  to  its  proper  place,  and  in  this  alfo  the 
king's  own  court  had  no  pre-eminence.     In  diofe  ancient  times  Council 
this  county  was  to  be  holden  but  twice  a  year  by  the  conftiturion  Tit!*aa.*^^* 
of  King  £dgar,  but  upon  urgent  emergencies  oftner,  and  that  li.  £dw. 
either  by  die  king's  efpecial  writ,  or  if  the  emergent  occafions  <^'P«  34« 
were-iitoden  and  important,  by  extraordinary  fummons  of  ringing 
die  moot-bells.     Unto  this  court  all  the  fteemen  of  the  county  ^^'  ^^^* 
a0embled  to  learn  the  law,  to  adminifter  juftice,  to  provide  ^*^'  ^^" 
rem^y  for  pubiick  inconvenience,  and  to  do  their  fealty  to  the 
king  before  the  bifliop  and  (herifF  upon  oath,  and  in  the  work  of  ^'*  ^^^ ' 
adminifbing  juftrce,  caufes  concerning  the  church  muft  have  the        ^' 
precedency,  fo  as  yet  the  canon  law  had  not  got  any  footing  in 
England.     Bacon  of  Government,  66,  67.  cap.  25. 

4.  'Y\\z  Jberiff  ma'9  h^ldfUa  by  replevin  by  plaint  ef  any  value*  \  '"*•  *39» 
2/1!/?.  312.  ^  ^•^• 

5.  f 9  (/'die  replevin  be  by  tvrity  but  this  is  in  nature  of  a  com** 
miffion.    2  Iirft.  312. 

6.  So  by  a  jujliciis  the  ftcrifF  may  hold  plea  of  a  debt  of  1000  T***^  ^"^'" 
marcs  or  of  a  trefpafs  vi  et  armts^  and  the  procefs  is  an  attachment,  ^1^1*^^'  the 
not  a  capias,  but  is  but  in  nature  of  a  commiffion,  and  doth  not  (heriff't  ju. 
enlarge  the  judicature  of  his  court,  for  the  tu0rds  of  the  writ  do  rifdiaionto 
ngt^  nor  can  make  the  fieriff  a  judge  of  that  court  in  that  par-  ^^^^  ^^J^ 
ticular  cafe^  but  the  fuitors  muft  be  the  judges  as  at  common  law,  oqlyenablet 
which  cannot  be  altered  but  by  a6k  of  parliament.     Tl^e  plaintiff  *»j">  10  hold 
may  remove  this  plea  without  caufe  (hewed,  but  the  defendant  greater 
cannot  widiout  ftiewing  of  caufe.    2  Inft.  312.  fums  than 

by  hi*  ordU 
aary  jurifdiAton  be  can  do;  arg.  and  therefore  the  a£lion  being  brought  in  ihe  county  court  for 
tithea,  it  wat  iafiftcd,  that  this  is  n«)t  debiium  ex  contra6lu,  but  ex  dcli^o  founded  uoon  a  llaruie, 
wbcreof  thr  (herfff  has  no  powrr  to  hold  plea,  and  therefore  prayed  a  prohibition  ;  bnr  ihe  court 
(bid,  that  this  was  a  very  confiderable  cafe,  and  therefore  dire^lrd  a  fuggeftion  and  declaration 
■poo  it,  that  the  defendant  might  plead  or  demur,  and  fo  the  cafe  might  come  judicially  befort 
the  court.    Xev.  t53.  Mich.  so.  Car.  2.  B.  R.  Bilhop  v.  Corbet. 

7.  Tf  in  the  county  court,  or  other  inferior  court,  the  plaintiff    f  7   ] 
Ihall  divide  a  debt  of  20I.  into  feveral  plaints  undfr  40s.  the  de-»  For  moyraa 
fendant  may  plead  the  lame  to  the  jurifdi£lion  of  the  court,  or  J®^*p,*„^'^i- 
may  have  a  prohibition  to  ftay  fuch  indirect  fuit.     2  Inft.  312.  in  tion  rs)  per 
principio.  ^  torum. 

8.  In  coimty  courts  the  fuitors  are  the  judges.     2  Inft,  225.      iior  ^uia 

jufticift 
maktfhe-Jberijfmjmdgt^oX  Aiat  cmirt,  by  virtue  of  the  words  in  the  ftatute  of  Gloaceller,  cap.  B. 
ioff  tlwc  w«rc  to  aitrr  the  jtv^di^kion  and  iudicatnre  of  the  court,  whereof  by  conunon  law  the 
fpritou  arc  judges,  which  cannoi  b«  altered  but  by  a&  of  parliament,    a  Inft.  3ta.  4  Inlt. 

atS.  cap.  6^.  S.  ?• 

S  4  9.  Trefpafs 


(Courts 

9.  Tnfpafs  quare  vi  it  armis ;  the  defendant  iifftdtum  fecit 
upon  the  plaintiff  was  brought  in  the  county  court,  and  judgment 
there  given  for  the  plaintift ;  but  it  was  reverfed  here  upon  a 
writ  of  &lfe  judgment,  becaufe  the  county  courts  net  biing  a  court 
9f  rec9rd^  cannot  fine  the  defendant,  as  he  ought  to  be,  if  the  caufe 
go  againft  him,  becaufe  of  the  vi  et  armis  in  the  declaration,  but 
an  2&\6n  of  trefpajs  without  thofe  words  wiU  lu  in  the  county 
court  well  enough.  Mod,  215.  pi.  2.  Trin  28.  Car.  2.  C.  B. 
Wing  V.  Jackfon, 

xo.  On  a  motion  for  an  attachment  againft.  F.  &  al'  for  a 
riot,  ice.  at  a  meeting  of  the  county  of  Eflex,  for  the  election  of 
a  coroner,  the  difpute  arofe  on  the  fheriiFs  offering  to  adjourn  it 
from  C.  to  D.  The  gentlemen  apprehended,  as  they  were 
judges  of  the  court,  i.  e,  fuitors,  they  might  adjourn  only,  and 
that  the  (herifF  could  not«  Ch.  J.  and  two  judges  held  that  the 
power  of  adjofirning  on  the  occ^ion,  on  eledion  of  verderors, 
knights  of  the  (hire,  &c.  was  in  the  fheriff',  it  was  his  court,  and 
fo  called  in  a£ls  of  parliament,  &c.  But  Evre  doubted,  but  ad« 
mitted  that  the  fheriff*  had  power  to  appomt  the  meeting,  vet 
when  the  court  was  aflembled  (it  being  no  more  than  an  aUemoIy  . 
of  people  to  exercife  a  jurifdi6lion)  they  made  a  neceflary  part^ 
and  the  iheriff^  alone  could  not  adjourn.  Trin.  5  Geo.  B.  R. 
The  King  v.  Fitz.     But  Eyre  afterwards  mutavit  opinionem. 

1 1.  Befides  the  tenants  of  the  king,  which  held  per  baroniam, 
and  did  fuit  and  fervice  at  his  own  court,  and  the  burghers,  and 
tenants  in  ancient  demefne,  that  did  fuit  and  fervice  in  their  own 
court  in  perfon,  (and  in  the  king's  court  by  proxy,)  there  was 
(dfo  a  certain  fet  of  freeholders^  that  did  fuit  and  fervice  at  the 
county  court  j  thefe  were  fuch  as  anciently  held  of  the  lord  of  tha 
Kountyy  and  by  the  efcheats  of  earldoms  fell  to  the  king  or  Juch  as 
%uere  granted  out  to  hold  of  the  king^  hut  with  particular  referva^- 
tion^  to  do  fuii  and  fervice  before  the  king's  bailiff'^  becaufe  it  was, 
neceflary  thq  fheriff  or  bailiff  of  the  king  fhouid  have  fuitors  at 
the  county  court,  that  the  bufinefs  there  might  be  difpatched ; 
thefe  fuitors  are  the  pares  of  county  courts  and  indeed  the  judges 
of  it,  as  the  pares  were  the  judges  in  every  court  baron,  and 
therefore  the  fheriff  or  king's  bailiff  having  a  court  before  him, 
there  mufl  be  pares  or  judges,  and  the  (herifF  himfelf  is  not  a 
judge,  and  yet  the  flile  of  the  court  is.  Curia  prima  comitat* 
E..C.  milit'  vie*  com*  prsed'  tent'  apud  B.  &c.  So  it  appears 
by  that,  that  the  court  was  the  fheriff 's  by  the  old  feudal  confli* 
tutions,  and  yet  the  lord  was  not  the  judge,  but  the  pares  otdyt 
fo  that  even  in  a  jufficies,  which  was  a  commiflion  to  the  fheriff 
to  hold  pka  of  more  than  was  allowed  by  the  natural  jurifdiftion 
of  a  county  court,  the  pares  only  were  judges,  and  not  the  fheriff^, 
becaufe  it  wasi  to  hold  plea  in  the  fame  manner  as  they  ufed  to  da 
in  that  court.     According  to  the  conftitution  of  Alfred^  then 

[81    ^^^'  '*  *^  \^  ^^  ^^^A  ^f  '**  ^^^^  '"^'^  ^f  ^^  county  courts  •/♦ 
-'    give  a  verdict  \  for  if  there  were  not  12  at  Icafl  confenting  in 

one  and  the  fame  fentence,  the  plaintiff^  failed,  and  hie  could  have;, 

no  judgment  of  the  pares  curiae,  and  this  was  the  original  of  the 

duodcimviralo 


€9mu  t 

fiaodeckiiTinde  jiidictiimln  Engbuid.    Gilb.  Hift.  Exch,  76,  77, 
78.  cap.  5* 

(D.  a.  3)     Held.     At  what  Time,  and  Place. 

Iw  9  H.  3.  cap.  35.  ^  OUNTT  courts  an  to  be  held  fnm  Thii  11  ti- 

V>l    month  to  months  or  longer j  if  formerly  'S^^l^i^^^^ 
fi  fifed.  aE^fi. 

2-  II  /f.  7.  f<i;^.  15.  DireSfs  how  plaints  are  to  be  entred^  and 
thejberiffy  l^c.  Jhall  make  a  fufficient  precept  to  the  bailiff  of  the 
hundred  to  attach^  fummon^  or  warn  the  defendant  to  appear  and 
cnfrver  the  faid  plaints.  Bailiff  not  doing  his  duty  to  forfeit  4X)X. 
Juftice  of  peace  may  convi£t  the  Jberiff  of  fraudulent  practice. 

3.   3  E.  6.  cap.  25*   They  are  to  be  held  every  months  and  no  By  thit  tSt 

land,  concerning  the  time  of  keeping  the  county  court,  ia  governed  by  one  and  the  fame  law» 
and  there  ti  to  be  accounted  28  days  to  the  legal  month  in  this  cafe,  and  not  according  to  thtt 
month  of  the  kalendar*    s  Inil.  71. 

4..  7  and  8  W.  3.  cap.  25.  7hey  are  to  be  held  at  the  ufual 
place^  and  on  a  Wednefday. 

5.  The  huftings,  in  truth,  is  the  county  court  of  the  city ;    per  s.  P.  and 
Holt.  Ch.  J.  12  Mod.  396.  Pafch.  12  W.  3.  in  cafe  of  Free-  ^^^"^ 
nan  v.  Bluet.  picvin*  out 

of  it  by  the 
ftatute  W.  a.  per  Holt  Ch.  J.    la  Mod.  320.  Mich.  la.  W.  3.  ia  a  note  there. 

For  more  of  the  county  court,  fee  Crompt.  Jurifdidtion  of 

Courts,  231.  to  the  end. ^  Inft.  266.  cap.  55.    ■ 

Prynn's  Animadv,  on  4  Inft.  X89,  190. 

(E.  a)    Court  Baron. 

[l.  nr^HIt  court  baron  is  the  court  of  the  lordot  the  manor. 
X      Co.  4.  Mitton  33.  b.] 
[2.  The  fuitors  are  judges^  and  th^  Jleward  but  as  a  regijler.  4  Inft.  j68.- 
6  h.  4.  Placito  3,  Co.  Lit.  58.  Co.  4.  Mitton  33.  b.]  p?ahhoug^h 

the  plea  be  Holden  by  force  of  a  writ  of  right,— ~. — The  fuitors  are  judges  in  county  and  court 
baron,  as  -weil  tit  tt/rit  of  right  and  jttfiictett  at  in  fuiu  by  piaivii  and  not  the  (hcrilF  nor  fteward. 
hr.  Judges,  pi.  15.  ciics  39  H.  6.  ^.  per  cur. 

Id  court  baron  the  fuitors  are  jiulget,  and  in  the  leet  the  fteward  is  judge;  per  Fineux  and 
Kcble.     fir.  Court  Baron,  pi.  9.  cites  la  H.  7.  16. 

A  woman  may  be  a  free-fuitor  to  the  lord's  courts,  but  though  it  be  generally  faid,  that  the 
liree>&icors  are  judges  in  thofe  courts,  it  is  intended  of  men  only,     a  Inft.  1 19.  ' 

A  court  baron  cannot  be  holden  but  before  the  fuitors,  and  fometimes  before  the  bailiff  and 
fuitors,  as  by  writ.  But  by  plaint  it  (hall  be  before  the  fuitors  only,  but  in  no  cafe  without  the 
Jaicors;  refolvcd  per  tot.  cur.  Cro.  E.  79a.  pi*  3^.  Mich,  49  &  43  £li£.  C.  B.  in  cafe  of  Pell 
T,  Towcrsj    ,*  y.    Noy.  to,  S.  C.  &  S,  P. 

A  prcfcriptroK  to  have  a  court  baron  before  his  fteward  is  not  good ;  for  it  ought  to  be  coram 
fedatoribus ;  per  tot.  cur.  But  perad venture  he  might  have  pi  efcribcd  to  have  a  court  to  be  holden 
Mori  his  ilbward,  bat  not 'tf  court  bai'oo,  Cro.  J.  58a,  pi.  a*  Mieh.  t8  Jac.  B.  R.'  Armynv. 
Jlppleiofu 

The  ilfig  cannot  alter  tAeijurifJiffion  or  judicatQre  of  the  court  baron,  county  ^^  f  O  1 
feOAdrcd,  which  arc  couru  at  the  comnoa  UW|  nor  a^foint  m«v/ judges  iberti  but  he    ^    ^   -^ 


may  appoint  new  coiivtJ,  an^  MthorUe  Ii6w  jtidgcs.    $  Rep.  rt»  h  Pftfeh.  ^5  Kim  Bk  &.  Jcmie* 

snan's  Cafe.-  On  a  writ  of  right  or  upon  a  jufticitt  in  an  adwuajnrtment  of  datt^etj^  it^.Htm 

fuitora  are  judges,  and  not  the  lorcTor  his  baih'ffs,  or  the  (heriff,  though  the  writ  be  difefted  tO 
them,  becaufe  die  court  baron  ia  the  lord*i»  at  the  county  court  ti  the  (heriff 'a ;   by  thelie  writa  the  ' 
courta  are  not  made  couru  of  recorda,  but  are  of  the  fame  nature  as  before;  t  writ  of  (alfe  judg« 
ment  lies  in  fuch  cafe,  and  not  a  writ  of  error.    6  Hep.  1 1.  b.  la.  a,  Palch.  2^  £li2.  B.  R.  Jen* 
tlcmao'a  Cafci cites  34  H.  6.  35.  39  H.  6.  5.  a.  7  £.  4.  £3.  a.  6  EJ  4.  3.  b,  is  If.  7.  x6.  &c. 

Its  firft  in.  [3,  In  a  court  baron  they  cannot  hold  pUa  of  diht  or  tnfbafsj 
WM  fo?the  ^ere  the  debt  or  damage  amounts  to  40J.  Co,  Lit.  ii8.  Vide 
cafe  of  the    for  this  the  ftatute  of  Gloucefter,  cap.  8.] 

tenanta,  and 

for  ending  of  debts  tnd  d«magea  under  40s.  at  bomci  as  it  weie  tt  tlieur  own  doocs.   4  IdL  s^* 

«ap<  57« 

Br.  Jurif.         f 4..  In  a  court  baron  they  cannot  hoM  plea  of  trefpafs  vi  6P 

fi^dtm  8  ^'■^^»  ^^«  Lit.  1 18.  hecaufe  this  court  cannot  impofe  a  fine,'] 

X.  4. 15.  s.      [5*  Vide  Hengam  Magna,  cap.  3.  de  Jurildioione  Cunse  3a- 

P«  ronis,  fol.  g.] 

Bat  Brook        5.  Every  manor  has  a  court  laron  incident  to  it^  and  every 

Sierc  t^t"**  ™^"'  ^  ^^^  ^^  ^^^  manor,  as  a  ftranger,  may  be  imfJeaded  there 
Trin.  37.  in  debt  or  trefpafs  if  they  come  within  the  manor,  and  prccefs 
H.  6.  is  the  fliall  be  as  at  common  law,  that  is  to  fay,  fummons^  attachment^ 
the  attacbt^  <2»</  dijifefsy  and  fuch  returns  as  arc  good  at  common  law,  are 
mentf  per  good  there,  and  goods  attached  there  Jball  be  forfeited  to  the  lord  ^ 
Afhton,  and  the  fame  of  rfiues  returned  there  apon  default  of  the  parties. 
Moy^c.'       Per  BilUnge,  Wangforde,  and  Needham.  Br.  Court  Baron,  pi.  1 ; 

Davers,aDd  citeS  34  H.  6.  49. 

Clioke,  but 

tbia  is  not  xeported  in  37  H.  6. 

Br.  Court  "  y.  In  admeafurement  of  paJiurey9XiA  in  every  viconiielycs  in 
ia!^he»  *  juuicies,  &c.  to  the  fheriff,  the  fuitors  are  judges,  and  not  the 
s.C (herifF;   per  Littleton^  Choke,  and  Needham. '  Br.  Judges,  pi. 

Br.  Jufticiea  27.  citeS  7  E.  4,  23. 

pi.  3.  CltCB  '  /  T         %# 

8.  Court  baron  fhall  be  held  in  one  place  certain  i  per  Brian* 

Quaere  inde ;   for  otherwife  it  is  ufed.    Br.  Court  Baron,  pi.  8. 

cites  8  H.  7.  3. 

Br.  Proccti,      g.  Precept  by  parol  in  a  court  baron  to  dijlrain  for  amerce<« 

1!  c^that"  "^^"^  ^^  ^^  ^^'^Cj  ^s  good  without  writing ;  per  cur.  quod  nota* 

precei>tby   Br.  Court  Baron,  pi.  25.  cites  16  H.  7.  14. 

parol  in 

court  baron  is  good  without  writing..  ■  I«  a  court  baron  the  plaintiff  mii&  sllc^  a  preferip* 

tion  to  diftrain.    Brownl.  36.  Anon. 

Br.N.c.pL  10.  A  court  baron  is  incident  to  a  manor  \  and  was  laid,  arg. 
7.  cites  s.  ^j  therefore  Ae  lord  of  the  manor  cannot  grant  over  the  court 
4  inft.  a68.  Atf r««9  neither  if  he  grants^  the  manor  can  he  referve  the  court 
gP'  57-  S'  baron,  becaufe  it  is  incident.    Br.  Incidents,  pi.  34.  -cites  19 

Brownl.        "•  <>• 

175.  Trin.  13  lac.    Brown  ^.  Coldfmitb.    S.  P. H#L  35.    Mtcb.  13  tt  H  '■■•  Ainm4 

S.  P.  and  therefore  it  is  not  loft,  though  no  court  has  been  hviden  time  out  of  mind.  ■  ■  '  S»  B» 
,k;  Cr«ke  J,  Btift.  ^  and  sites  the  «afCB  in  Br. 

\l.  AAion 


11.  Afti9n  vm  removed  out  of  court  bisron,  ttofy^vith  as  tfk«re  a  court 

wen;  ^nhfiur  fuiurs.    Br.  Suits*  pi.  r;.  cites  the  regifter. ^*;^  ;^^7; 

Bro^ifayi^  Qusere  iodey  for  itfeenu  that  die  plural  number,  viz.  Zithoun^v 
twf9y  fuffit€$y  and  ^  ib  it  was  fiud  for  law  tn  the  Star  Chamber,  in  >'/<^'.  Br, 
the  time  of  H,  8.  between  Brown],  and  Lhn  grocer  of  London.  JriVrAc, 

ph  3t .  cites  3a  H.  8. — If  there  it  only  one  fuitor  that  ii  oo  manor.  Br.  Manor,  pi.  5.  citci  S.  C. 

12.  The  court  baron  muft  hi  hoUen  onf$mt  part  of  that  which  Court  barwi 
ii  within  the  Manor^  for  if  it  be  holden  out  of  the  manor  it  is  iUVny'ptftoe 
void,  unlefs  a  lord  being  feifed  of  two  or  three  manors^  hath  ufually^  within  the 
time  out  ofmind^  kept^  at  one  of  the  manors  courts  for  all  the  faid  "wor,  but 
manors^  men  by  cuftom  fuch  courts  are  fufficient  in  law,  albeit  °^XoU* 
thev  be  not  holden  within  the  feveral  manors.     And  it  i^  to  be  lect  wwny 
unaerftood,  that  this  court  is  of  two  natures ;  the  firft  is  by  the  pJ««;withiB 
commbn  law,  and  is  called  a  court  haron^  as  fome  have  faid^  for  or^raiich!}L» 
that  it  is  the  freeholder's  or  freeman's  court ;   for  barons  in  one  and  though 
fcnie  fignify  freemen,  and  of  that  court  the  freeholders  that  be  **  ^X//** 
iiiitocs  are  judges^  and  this  may  be  kept  from  three  weeks  to  thrmanor^ 
three  weeks ;  thifecond  is  a  ciiftomary  courts  and  that  doth  concern  time  out  of 
cofjholdersj  and  uierein  the  lord  or  his  fteward  is  the  jud^e.  r'"^?^.**. 
Now*  as  there  can  be  no  court  baron  without  freeholders,  fo  „ot  loV;  ^ 
there  cannot  be  this  kind  of  cuAomary  court  without  copyholders  for  it  ii  in- 
or  cuftomaryholders.     -^nd  as  there  may  be  a  court  baron  of  ^^^o^^**** 
freeholders  only  without  copyholders,  and  then  is  the  fteward  the  common 
regifter,  fo  there  may  be  a  cuftomary  court  of  copyholders  only  Right.  DaU 
without  freeholders,  aifd  then  is  the  lord  or  his  fteward  the  judge.  \^'^^'  *^' 
And  when  the  court  baron  is  of  this  double  nature,  the  court  roll  Anon.' 
containeth,  as  well  matters  appertaining  to  the  cuftomary  court,  Ow.  35. 
as  to  the  court  baron,     Co.  Litt.  58.  a.  i^"**?-  ^'  **• 

^  but  leema 
only  a  tranflotioo  of  Dal.  ^         It  mav  be  held  fometimea  in  one  place,  and  ibmetimes  in  ano- 
ther ;  per  Windham,  J.  Cro.  £.  39.     Pafch.  87  £liz.  C.  B, A  court  for  udmitting  copy" 

hoUers^  amd  tvbere  nopUoj  art  bolden%  may  be  held  out  of  the  prectnSi  of  the  manor*     Arg.  quod 
f«it  ooocefliim  per  totam  curiam,  Le.  289.  pi.  394.     Trin.  s6  £li^.  B.  R.  in  Ld.  Dacrea'a  cafe. 

13.  The  court  baroQ  is  not  a  court  of  record*     2  Inft.  143.  4inft.  tea. 

and  ibid.  3it.  JfPlf!!;, 

See  pi.  x8.  in  the  note  there. 

14.  Thte  JKIe  of  the  court  /V,  Curia  Baron! s  E,  C.  MilUis 
Manerti  fui  pradiefi  (having  the  manor's  name  written  in  the 
margin)  tenf  tali  die,  &c.  coram  A.  B.  fenefchallo  ibidem.  ^ 
4  Inft.  268.  cap.  57. 

1 5 ..Court  barons  were  ordained  to  determine  injuries^  tref-* 
faffesy  dehtSy  and  other  anions,  where  the  debt  or  the  damages  an 
tender  401.  and  ^lib,  becaufe  the  lords  of  the  manors,  and  court 
barons,  have  given  their  tenants  their  lands  and  tenements  before 
the  ffatute  bt  Weftm.  3.  to  hdd  of  them,  and  alfo  becaufe 
homagers  of  court  ought  to  inquire  in  this  court,  that  their  lord§ 
fleall  not  fofe  their  fervices,  cuftoms,  or  duties.  And  alfo  it  was 
ordained  to  make  their  fuits  there,  and  fo  fliew  themfelves  obe- 
dient to  their  lords,  and  that  nothing  be  done  within  the  manor 

t» 


to  be  any  annoyance)  or  hiirtfvl  to  the  inheritances  of  the  lords 
of  the  manors,  which  (hould  not  there  be  enquired  of,  and  pre«^ 
feoted  for  the  lords  of  the  manors.  Kitch.  of  Courts,  6,  7. 
tt  watfatd  16.  A  court  baron  by  prefcription  may  be  pleaded  to  be  held. 
i"  theVaV*  ^^fP^^  '*^  jUw&rd^  Arg.  cites  6  E.  4.  but  if  there  be  no  cuflom 
that  the  *  or  prefcription  to  warrant  it,  then  it  mujl  be  coram  fenefchallo  if. 
form  of  feSiatorihus^  according  to  4  H.  6.  and  Gawdy  faid,  that  every  court 
^rbool^of  b^ron  is  to  be  holden  before  the  fuitors,  if  there  be  no  prefcrip- 
cntrics  it,  tion  to  the  Contrary.  Godb.  68,  69.  pi.  83.  Mich.  28  &  29 
that  the       Eliz.  B.  R.  in  cafe  of  Lovel  v.  Golfton. 

court  was 

boldeu  before  the  fieward  if  the  aSIhn  Be  for  debt  or  trefpafr  for  amercemenU,  or  f uch  perfonsi 
things  ;  OMt  ifmv  action  is  brought y<»r  things  realt  ihcii  it  it  coram  fe3atoribus.     Ibid.  69.  .■ 

The  fuitors  are  judges  in  real  cauks,  but  oot  ia  peifonal ;  per  ShuCc  J.  Godb.  49*  in  pi.  6o* 
Mich.  ftS  dc  89  £liz.  B.  R.  Aoon. 

[ill  X7«  It  is  the  common  courfe  throughout  the  realm,  that  the 
amercements  in  a  court  baron  are  offejfed  by  the  Jleward*  Cro.  E. 
748.  pi.  I.  Pafch.  42  Eliz.  B.  R.  Kowlefton  v.  Alman. 
?^p  *****!  18.  A  man  cannot  have  a  court  baron  by  prefer iption^  it  being 
s!  p!  and  ^nci^Jent  to  the  manor ;  but  he  may  by  prefcription  enlarge  the 
that  where   authority  thereof  as  to  hold  plea  above  40s.  &c.  per  tot.  cur« 

prefcripiwn  Towers. 

Jiiav  hold  pleas  to  the  value  of  more  than  40X.  it  is  then  a  court  of  record  ;  and  if  there  be  error' 
-it  (ball  be  redrclTed  by  a  writ  of  error,  and  not  by  a  writ  of  talfe  judgment. 

19.  The  court  by  cuflom  may  be  held  before  thejteward^  as  the 
court  of  Weftminfter ;  per  cur.  And  per  Vaughan  it  is  held 
before  the  fteward,  though  the  fuitors  are  judges.  2  Jo.  22,  23. 
C.  B.     Eure  V.Wells. 

20*  Debt  was  broughty^r  a  fine  fet  upon  the  defendant  by  the* 
homage  at  the  court  baron,  grounded  upon  a  cufiom  to  make  lawt 
for  regulating  their  common,  and  inflicting  a  penalty  on  fuch  as 
did  inclofe  at  inconvenient  times  \  and  a  wager  of  law  v^as  offered 
there,  and  judgment  is  there  for  the  defendant ;  for  of  common 
right  the  homage  has  no  right  to  impofe  a  penalty  foi^  fuch  privatt 
offencesj  but  it  is  only  by  cuflom  that  they  can  do  it ;  cites  5.  Co. 
Chamberlain  of  London's  Cafe.  Mo.  276.  Leon.  203.  The 
cafe  indeed  is  not  well  reported,  but  upon  compafing  the  books 
together,  it  appears  the  wager  of  law  was  not  admitted  in  that 
Gate.*  Per  Holt  Ch.  J.  12.  Mod.  614.  Hill.  13.  W.  3.  in  cafe, 
of  the  city  of  London  v.  Wood,  cites  Co.  Ent.  11 8. 

21.  A  court  baron  confifts  of  the  lord^  tenants y  Jleward  and 
bailiffs  within  the  manor,  and  is  fometimes  called  the  cotyholder*^ 
coMrty  efpecially  when  it  is  for  trial  of  titles  of  their  lands,  for ' 
talcing  and  paffing  eftates,  furrenders,  admittances,  and  grants:' 
and  herein  the  lord  or  his  Jieward  is  judge^  (as  the  cuftom  of 
the  place  is)  yet  the  court  is  fometimes  called  the  freeholder's  courts 
when  the  actions  and  proceedings  are  for  trial  undef*  40s.  and  is 
fomething  like  a  county  court,  and  the  proceeding  much  the, 
Cime,  and  was  without  doubt  granted  to  the  lord  originally  by. 

the 


fSkt  king ;  but  now  mod  are  by  prefcription,  and  are  commonly 
held  once  in  three  weeks,  and  may  be  as  often  as  the  lord  or 
Reward  thinks  fit,  who  is  fupreme  judge  in  law  and  equity,  and 
is  obliged  to  regifter  all  records  of  the  court,  and  other  proceed- 
ings between  lord  and  tenant,  and  between  tenant  and  tenant, 
and  to  be  indifferent  between  them  ;  and  when  fuch  court  is  to 
be  kept  the  lord  or  fteward  fends  his  warrant  at  fix  or  more  days 
no^ce,  according  to  cuftom.     Scroggs,  of  Courts  39. 

22.  When  a  court  baron  fhall  be  held.     See  Court  (G)  pU  5. 


(F.  a)     [Court  Baron.] 
What  things  it  may  do. 

ft 

£!•  T  F  2  man  recovers  in  a  court  baron,  they  havi  not  powir  i9  +  ^^^  Couit 

X    niake  ixecutua  to  tbe  plaintiff  of  the  goods  of  the  defend"  g  Vitcis!  C. 

«»/,  hut  they  may  dijlrain  him^  and  retain  the  diftreis  till  fattsfiic-  &  s.  p.  per 

don.    t  4  H.  6. 17.  t  b.  22  Aff.  72.  tot.  cur.  ac- 

'      ^  '  cordmgly; 

9nt  Brooke  fays»  quereof  this  matter;  for  it  is  ofual  to  tax  the  fom  by  the  fuitors  of  tbe  court 
•flkgued  by  the  ileward,  and  cheo  to  award  a  levari  faciaa,  which  ia  in  nature  of  a  fieri  facial  i 

*but  Brooke  adds,  quaere  if  by  cuAom,  or  by  the  common  Uw  ? Br.  Court  Baron,  pi.  7.  cite* 

S.  C.  but  Brooke  fays,  wher^  the  ufe  ia  to  make  levari  /ac*  ibh  u  gtod  hj  euftom^  as  it  fecms  ta 
\axa^  but  then  //  wght  to  be  pleaded  accordingly,  as  it  fecms. 

*[  12  ] 

X  Br.  Execution,  pL  80.  cites  S.  C.  accordingly,  but  Brooke  fays  it  feems,  that  iM^here  it  is 

otherwife  ufed  it  is  well,  as  by  levari  facias. Fitzh.  Execution,  pi.  ito.  cites  S,  C.  hj 

Thirne,  and  alfo  cites  4  H.  6.  accordingly. Adjudged,  that  a  bailiff  of  a  court  baroo,  upoa 

jodgmeot  there  given,  and  a  levari  facias  awarded,  cannot  (ell  the  goods,  and  fo  levy  tbe  monici« 

without  fpecial  cuftom.     Noy  17.  Hill.  3  Jac.  B.  R.     Trye  v.  Burgh. Ibid,  cites  4  H.  6* 

ay.  and  38  £  3.  3.  that  he  may  deliver  tbe  goods  to  the  recoverer,  and  thjt  the  lord  may  fell  a 

ibftiefs  taken  iora  fine. You  may  add  any  thing  to  a  cnurt  baron  by  prefcription,  as  to  fcU 

Ijoods  taken  in  execution  upon  a  judgment ;  per  Walmfley.     Noy  ao,  in  cate  of  Pell  v.  Towers* 

• 

-fa.  Upon  a  recovery  of  damages  in  a  court  of  ancient  demefne^  ?^-  ^*"2' 
npon  a  writ  of  rights  if  execution  be,  granted,  the  bailiff  of  the  ci?es**s!  <?. ' 
court  may  take  smdfell  tbe  cattle  of  tbe  defendant.  7.  H.  4.  27.]       &  S.  P.  by 

«  Huls,  an^ 

that  in  fuch  cafe  be  may  take  the  beafts  of  the  defendant  in  any  land  held  of  the  manori  though  it 
^  frank-fee  land,  quod  non  fuit  negatum. 

« 

[3.  P.  6  £•  I.  B.  R.  Rot.  8.  per  judicium  curiae,  curia  baro- 
nis  noH  babet  potefiatem  placitandi  de  aliqua  tranfgrejjione  in  parco 
Vil  in  cbacea  deferis  hMis  nifty  quis  inveniatur  cum  manuopereS\ 

£4.  Hill.  7  £.  I.  B.  Rot.  13.  juratores  dicunt,  quod  Alicia, 
quae  fiiit  uxor  Ada  poft  mortem  Adae  finem  fecit  cum  T.  W.  de  t  ^  ■  ^ 
quoprad!  Ada  tenet  fua  (*)  tenementa  per  22s,  pro  dote  fua  ha-  *  'ol.  544« 
henday  ^  poftea,  quia  freed*  Alicia  dixit j  quod  pngJiSf  T.  W. 
injufie  pradiif  pecuniam  ab  ea  extorfit^  amerciavit  ipfam  in  curia 
fua  primo  ad  dimidiam  marquam^  and  pojimodum  ad  \os,  pro  dC'- 
famatione  ilia  \  upon  which  verdi£t  judgment  is  given.  Kt  quia 
freediit*  7*.  ^.  nonpotuit  nee  debuit  de  jure  in  curia  fua  de  aliqua 
defamatiom  placitare^  nee  aliquem  pro  ea  amerciare^  conftderatum 
€ft^  quod  preediSa  Alicie^  recuperet  pecuniam  predi£f  fie  extortam 
mirfui  pradi^'  T.  W.  tsf  T.  IV.  in  mifericordia.} 

5.  It 


s.  p.  Br.  5.  It  wa£  admitted  in  a  replevin^  that  upon  reeoreiy  of  ^s*  ni 
ron**'pi^Vo.  *  ^^^^  \»xon^  the  officer  may  A//wr  /#  #4/  plaimiff  the  iffijts  cf 
citM  1  k.  4!  /i'  ilrfendaMt  in  executioB.    Br.  Ceurt  Baron,  pi.  5.  eites  38 

6.  Where  s  man  makes  -fine  in  court  of  record)  ikere  in  court 
baron,  (he  party  for  fiich  offence  (hall  be  amerced.  Br.  Court 
Safon,  pi.  ao.  cites  F.  N.  B.  73. 

7.  P^r^/  was  removed  out  of  court  baron  hecaufe  there  was  cnlf 
feurjMitersp  Sr.  Court  Baron,  pi.  20.  cites  Che  regifler,  fol.  1 1« 
and  F.  N.  B.  fol.  239. 

8.  Trefpafs  vi  (ft  armis  does  not  lie  in  court  baron,  but  ther^ 
the  party  may  have  fuperiedeas.     Ibid. 

9.  If  a  man  divides  a  debt  of  20/.  or  the  like,  in  a  court  baron, 
into  feveral  petit  fums  under  40s.  of  this  the  party  may  have 
fuperfedeas ;   and  it  feems,  that  of  this  the  defendant  may  wage 

'  his  law  by  eoirfcience,  for  there  is  nafuch  conti^£t,  and  aoion  of 
damages  above  4jOs.  does  not  lie  in  a  court  baron.  Br,  Court 
fiaron,  pi.  20.  cites  F»  N.  B.  239* 

10.  In  trefpafs  in  county,  or  court  barors  ^f  ^^  difeTtdani 
pleads  his  franktenement^  or  the  like,  or  claims  the  plaintiff  to  be 
his  villein,  or  the  like,  the  court  ftall  ceafe,  and  if  diey  proceed 
writ  of  falfe  judgment  lies.    Br.  Court  Baron,  pi.  21. 

Cro.E.s55.  ix.  In  a  coOrt  baron  no  goods  can  he  forfeited  for  defauU  $f 
***  fale^  tf^Mrtfwr*  upon  the  dijirefs\  for  diflrefs  is  only  in  nature  of  a 
wTyt,  s.  c.  pledge  to  be  iafely  kept  i  and  in  court  baron  the  procefs  is  difirefs 
adjudged,  infinite  onJy^  and  not  an  attachment ;  per  Cur.  and  cited  33  and 
TtwuZ^te  3+  ^'  ^*  ^^  judgment  accordingly.  Yclv.  194.  Mich.  8. 
ki^'imMncr  J^c.  B«  R.  Gomerfall  v.  Medgate. 

Saron^yet  the  ieafis  ntdd  not  hefiid,- — Bulft.  59.  Hewett  v.  Norborougli»  *S.  P.  and  fecmt  to 
be  S.  C.  and  though  thit  beiog  the  king's  manor,  it  waa  urged,  that  this  waa  not  merely  a  couit 
baron,  but  a  coart  of  record,  and  that  it  ii  curia  domini  regis  manerii  fai  de  Dunftable.  yet  all  the 
judgea  contra  William*  held  the  goods  not  forfeited,  and  th6  fale  not  good,  and  juqgnnent  was 

entered  for  the  plaintiff a  Roll.  Rep.  493.  Hill.  aa.  Jac.  B.  R»  in  cafe  of  TubervUlc  v.  Ti|H 

per,  it  was  agreed,  that  the  procefs  in  court  baron  is  fummonii  attachment}  and  diftrtfs. 

(F.  a.  2)     Original  of  Hundreds,  and  Hundred 

Courts. 

I.  /BOUNTIES  were  too  great  to  meet  upon  every  occai>» 
V^  iion,  and  every  occafion  too  mean  to  put  the  whole 
county  to  that  charge  and  trouble,  and  this  induced  fubdivifions  \ 
the  firft  whereof  is  that  of  the  hundred,  now>  and  alb  anciently  fo 
.called,  but  as  ancient  (if  not  more)  is  Che  name  Pagus ;  for  the 
hiftorian  tells  us,  that  the  Germans,  in  the  executing  their  laws^ 
a  hundred  of  the  freemen  joined  with  the  chief  lord  per  ps^os 
vicofque,  and  in  raifmg  of  forces  a  hundred  were  fele£ted  ex  nn« 
gulis  pagts,  which  firft  were  called  centenarii,  or  hundredors,  from 
their  number,  but  ufed  for  a  title  of  honour  like  the  triarii.  And 
as  a  2d  hereunto  I  fhall  add  that  teftimony  of  the  council  at  Berk-  ' 
hamftead,  which  fpcakipg  of  the  ledu^oa  of  fuits  fc^m  the  king^ 

court 


1 

Cottit% 

court  ad  pagi  vel  loci  pnepofituDi,  in  other  phccs  it's  rehired  to 
the  governors  of  the  hundred  or  borough ;  and  at  this  day  in 
Germapy  their  country  is  divided  indo  circuits  centen  or  canton^ 
and  centengriecht,  and  the  hundredere,  tbev  call  centgraven  or 
hundred-cli^fs,  whether  for  government  in  tune  of  peace,  or  for 
conuiuuid  in  time  of  wari  the  latter  whereof  die  word  wapentake 
doth  not  a  little  favour ;  amongft  thefe  one  was,  per  eminentiam. 
called  the  centgrave  or  lord  of  the  hundred,  and  thereunto  ele^led 
by  the  freemen  of  that  hundred,  and  unto  whom  they  granted  a 
ftipend  in  the  nature  of  a  rent,  called  hundred-lettena,  togethgr 
with  the  government  of  the  fiime*  The  diviiion  of  the  county 
In  this  manner  was  done  by  the  freemen  of  the  county,  who  are 
the  fole  judges  thereof,  if  rolydore's  teftimony  may  be  admitted, 
and  it  may  &en^  moft  likely,  that  they  ruled  their  divifion  at  th9 
firft  according  to  the  multitude  of  the  inhabitants,  which  did 
occafion  the  great  inequality  of  the  hundreds  at  this  dav.    Tie 

fcvirnment  of  thi  hundred  r€ji4d  at  ibe  fir  ft  upon  the  lara  and  tb§ 
undndorsy  but  afterwards,  by  Alfndy  they  were  found  incon* 
veoieot,  becaufe  of  the  multitude,  and  uan  nduud  to  tbi  lord  or 
iis  baiUffyOnd  \^  tf.^bt  hundndy  and  thefe  12  were  to  be  fworn, 
neither  tpcondema  the  innocent,  nor  acquit  the  guilty*  This 
was  the  hundred  court 'which  by  the  law  was  to  bo  bo/den  onco 
aveij  nwUb^and  it  was  a  mi:ft  court  of  common  pleasy  and  crowB 
fUas ;,  for  the  Saxon  laws  order,  that  in  it  there  ihould  be  done 
juftice  to  thieves,*  and  the  trial  in  divers  cafes  in  that  court  is  bjr 
ordeal*  Their  common  pleas  were  cafes  of  a  middle  nature,  as 
well  concerning  ecclefiadical  perfons  and  things,  as  fecular,  for 
die  greater  matters  were  by  conuniil^on,  or  t|ie  king's  writ  re- 
movedk  AH  freeholders  were  bound  to  prefdnt  themfeives  hereat, 
and  no  feoner  did  the  defendant  appear,  but  he  anfwered  the 
IDatter  charged  againft  him,  and  judgment  pafied  before  the  court  . 
adjourned,  except  in  cafes  where  immediate  proof  was  not  to  be 
had,  albeit  it  was  holden  imreafonable  in  thofe  days  to  hold  fuch 
haffy  procefs,  and  therefore  the  archbifhop  of  York  prefers  the 
'ecdenaftical,  or  canonical  way  before  this.  Laftly,  in  their 
meeting,  as  well  at  the  hundred  county  court,  they  retained  their 
ancient  way  of  coming  armed*  Bacon  of  Government,  68,  69. 
c^.  25. 

2.  Im  King  Alfred* s  time  the  kingdom  was  in  grofs,  and  then  [  t4  J 
Svidod  into  counties^  .and  hundreds^  and  all  perfons  then  came 
within  one  hundred  or  other,  and  then  the  king's  relatione  had 
the  government  of  them,  and  therefore  they  were  called  con- 
ianguinei,  and  fo  are  the  earls,  lords  lieutenants,  &c.  at  this  day  ; 
and  then,  when  the  office  became  troublefome,  there  were  or-i 
dained  vicecomites,  which  name  remains  to  this  day,  and  the 
others  continue  to  be  called  confanguinei,  but  have  no  power  in 
Hit  county,  having  only  the  honorary  name  of  earls,  or  comite^ 
of  fuch  or  fuch  a  country,  &c«  And  for  the  better  government 
of  theie  counties,  the  vicecomites  had  two  courts,  but  out  of  thofe 
the  king  granted  petty  leets,  and  court  barons,  but  the  tourn  of 
the  iherin  bad  the  fuperintendent  power,  they  being  derived  om( 

of  . 
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ct  die  IherifF^s  tourn,  sis  in  Dy.  13.  And  then,  afterwards,  did 
king  glinted  away  fome  hundreds  in  fee-fimple,  and  fome  fran«* 
chiles,  and  the  laft  excluded  the  king  utterly,  but  the  hundreds 
granted  in  fee  were  not  wholly  exempt.  On  this  arofe  fome. 
confufion,  and  the  parliament  hereon  took  notice,  that  the  execu- 
tion of  juftice  was  by  this  much  interrupted,  and  therefore  came 
the  fiatuU  of  9  E.  2.  that  fheritFs  (hould  be  fufEcient  perfons^ 
and  have  lands  in  the  county,  and  fo  be  able  to  anfwer  both  the 
king  and  country,  and  that  bailiffs  and  &rmers  of  hundreds  ihould 
be  fufficient  men.  And  at  this  time  hundreds  were  grantable  for 
years.  Then  came  ^t  fiatute  of  2  E.  3.  cap.  4,  and  5.  that 
(herifFs  fhould  continue  but  for  one  year,  but  this  took  not  away 
the  whole  inconvenience,  for  the  crown  ftill  granted  away 
bailiwicks  and  hundreds  for  lives  at  rents  on  fuch  exceffive  dear 
rates,  that  made  them  endeavour  to  make  up  their  money  by  un-* 
lawful  means,  and  thereon  came  the  ftatute  of  2  E.  3.  cap,  129 
and  14.  E.  3.  cap.  9.  By  the  firft  it  was  enaAed,  that  all  hun- 
dreds and  wapentakes  granted  by  the  king,  fhall  be  again  an- 
nexed to  the  county,  and  not  fevered ;  and  by  the  other  ftatute, 
that  all  ihould  be  annexed,  and  the  flieriiF  (hould  have  power  to 
put  in  bailiffs,  for  which  he  will  anfwer,  and  no  more  fhall  be 

f  ranted  for  the  future ;  and  one  reafon  of  this  was,  becaufe  thd 
ing  granted  away  hundreds,  and  abated  not  the  (heriff's  farm  i 
Arg.  2  Show  98,  99.  pi.  98.  Pafch.  32  Car.  2.  B.  R.  in  cafe  of 
Cade  v.  Ireland. 


Handled.  (^-  0     The  Hundred  Court  Jurifdiaion. 


Br.  Cor 
ciutS 
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»[-      [i.  1 N  an  hundred  court  tiiey  may  fwear  12  f rumen  to  friftnt 
**c.  1   o  thing.  TO  E.  3.  35.  6.J 

[2.  In  an  hundred  court  they  cannot  bold  plea  of  debt  or  infpafe 
where  the  debt  or  damages  amount  to  40/.  Co.  Lit.  118.] 

[3.  In  an  hundred  court  they  cannot  hold  plea  of  a  trejpafs  vi 
&  armis.  Co.  Lit.  118.] 
Br.  Cut-  [4,  By  ufage  a  man  may  be  amerced  for  net  bringing  a  porpoife^ 

Stet'sfct**  ^  *'*''■  ^^^^  fi^''  ^*^'  *'  fi^^  *"  **  parifh,  to  the  manor  of  tbt 
butbyait  hundred^  where  he  fliouU  nave  I2d.  for  his  labour,  though  the 
was  neither  lord  of  the  hundred  hath  a  property  in  the  thing  for  which  the 
^^^'  amercement  is.    39  E.  3.  35.  b.] 

but  that  the  cuftom  may  be  allowal^le* 

[  15  ]  5.  Note,  that  for  amercement  in  the  hundred  the  lord  may  Hf^ 
train  the  bea^s  of  the  offender  throughout  all  the  hundred^  though 
they  are  not  in  the  lanaof  the  party.  Br.  Court  Baron,  pL  ij. 
cites  2  H.  4*  24. 

6.  Hundred  can  not  try  iJjTue  by  Inquejl ;   for  the  lord  cannot 
compel  his  franktenants  to  wear.     Br.  Court  Baron,  pi.  23. 

»fid"!bid*^'      ?•  This  is  no  court  of  record^  and  the  fuitors  are  hereof  judges  ; 

3u.  s!  P.    ^  ^^  antiquity  and  jurifdidion  hereof^  vide  Magna  Chartai  and» 
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the  leet  was*  derired  out  of  the  tourn  for  tbt  taft  $f  ibe  pnpU^  (o 
this  court  of  the  hundred^  for  the  (ame  cau(e,  was  derivid  out  of 
the  court  of  tbt  county^  and  is  a  court  baron  in  bis  nature.    4  In(t* 
267.  cap.  56. 

o.  The  Jiile  of  this  Court  is  Curia  E.  C*  Milltis  Hundreds 
fui  de  B.  in  Com*,  Buck  tent*,  is^c.  Coram  J,  B.  Senefcballo  ibi^ 
dim.     4  Inft.  267.  cap.  56b 

9*  By  the  Jiatute  of  \\E.  ^.  bundreds  (except  fuch  as  then 
were  01  eftates  in  fee)  are  rejoined  (as  to  the  bailiwick  of  the 
iame)  to  the  counties^  and  all  grants  made  to  the  bailiwick  of  hun« . 
dreds,  ftnce  that  ftatute,  are  void^  and  the  making  of  the  bailifli 
thereof  belong  to  the  (herifF,  for  the  better  execution  of  juftice, 
and  of  his  office  ^  and  fo  it  was  refolved  by  the  Lord  Treafurer 
Lea,  and  all  the  barons  of  the  exchequer,  and  fo  decreed  in  the 
Exchequer  Chamber  between  Fortefcue  of  Buckinghamfhire,  and 
the  Iheriff  of  the  fame  tourn,  2  Car.  the  plaintiff  having  of  late 
divers  hundreds  granted  to  him  for  life  in  the  county  of  Bucks, 
relerving  a  rent,  which  the  fherifF  difallowed,  and  put  in  bailiffs 
of  his  own :  and  a  commandment  was  given  to  the  court  by  the 
attorney  general,  to  avoid  the  like  in  other  counties,  for  that  they 
were  againft  law,  and  belonging  to  the  office  of  the  fheriff,  and 
were  occafions  of  delays  and  hindrances  of  juflice.  See  the  fta- 
tute  of  W.  i.  cap.  36.  againff  procurement  of  fuits  in  this  court. 
4  Lift.  267.  cap.  56. 

10.  In  the  hundred  court  the  fuitors  are  the  judges^  and  not 
the  lord,  though  the  writs  (when  the  proceedings  are  by  writ) 
are  dire£led  to  him,  which  is,  becaufe  the  court  is  bis,  and  the 

frofits  belong  to  him,  and  he  is  to  fee  juftice  done.     6  Rep.  ii* 
^afch.  25  Eliz.     Jentleman's  Cafe. 

11.  One  fued  in  B.  R.  for  cods  given  in  the  hundred  court 
which  was  under  40s.  and  declared,  that  the  court  was  held 
before  the  fteward  fecundum  confuetudinem  manerii  praedi£ti» 
Exception  was  taken,  that  the  fteward  is  not  judge  in  fuch  courts 
but  the  fuitors  ;  but  per  Cur.  a  Jieward  by  a  cujhm  may  he  judge 
in  a  hundred  courts  and  that  fo  it  had  been  held ;  and  here  the 
plaintiff  has  declared  upon  the  cuftom,  the  declaration  being  fecun- 
dum confuetudinem  manerii ;  and  a  man  may  fue  Here  in  B.  R.  for 
afum  under  40s.  As  if  los.  cofts  be  given  in  any  fuit  here,  he 
may  fue  for  them  in  B.  R.  Le.  316.  pi.  444.  Pafch.  30  Eliz.  B.  R« 
Anon. 

12.  \twas  argued  h J  Mr.  Holt,  that  the  execution  in  the  bun*  dKcb.iB^; 
dred  court  is  by  dijlringas^  and  not  by  levari  facias^  and  divers  P^'44«S.C^ 
books  were  cited  to  that  purpofe  ;  fed  non  allocatur ;  for  where  cordingiy.* 
the  bdoks  fpeak  of  a  diftringasy  it  is  intended  of  a  levari  facihs^  — -  Levari 
becaufe  a  diftringas,  and  fo  in  infinitum,  would  be  endlefs  in  an  |j^'*Vo  e°' 
execution.  2  Lev.  81,  Hill.  24  and  25  Car.  2.  B.  R.  in  cafe  procefsoC. 
of  Doc  V.  Parmiter.  •  hundred 

coart,  but  ^ 
difiringMi  but  levari  may  be  iy  cujlmn\  per  Holt  Ch.  J.  7  Mod.  44.  Trio,  t  Ann.  fi.  R. 
Anoo.  S.  P.  and  generally  all  the  hundred  courts  in  England  have  Tuch  a  cuflom  ;   but  the 

tmi common-Uw-proceb  ia  a  diftringaa.    7  Mod.  i.  Fafcli.  1  Ana.  B.*K^  Anon."-   ■*■■!  Sftlk« 
•01.  pL  3.  S.  P.  and  tani  to  be  in  S.  C. 

Vol.  Vn.  C  13,  la 
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13.  In  tnfyA  tht^  defendant  juftificd  bjf  Uvari  facias  aimari$i 
h  tbijliward^  andfiatii  tf  bim  in  a  bunJnd  c$urt  held  before  die 
fteward  and  futtots ;  per  Cur.  The  fealtns  of  proceft  by  the 
fteward  is  «  fufficient,  but  tbe  c$ltrt  being  faiau  be  Ceram  fouf^ 
ehalU  isf  fiffateribus^  it  is  ill^  and  judgment  for  the  pkintiff  on 
dpniurrer ;  but  dram  feaatoribus  per  B.  fefufcballum  [had  been 
ivell  enough]  3  Keb.  117,  pi.  29.  Hill.  I4  Cfar*  a«  B«  R«  Doe 
v«  Parmiter. 

14.  Trefpafs  for  taking  bis  borfes ;  the  defendant  juftifies  by 
▼irtue  of  a  recovery  in  a  hundred  court  before  J.  S.  fenefcbattum 
Domini  RegiSf  and  that  a  levari  facias  iffieed  outy  and  by  virtue 
tbereofhe  prout  mini/fer  curia  did  feife  tbe  horfes  upon  tbat  execu* 
tion.  The  plaintiir  r^/iVj,  and fets forth  thejiatute  ofi^E.^.qm 
and  avers,  that  this  hundred  was  not  granted  in  fee  at  the  time  of 
making  of  that  ftatute ;  and  the  queftion  intended  was^  how  far 
that  ftatute  fhould  extend,  and  what  hundreds  (hould  be  annexed 
to  the  iherifFwick  hj  that  ftatute  1  Baldwin  pro  quer'  agreed,  that 
the  king  might  have  hundreds,  and  fo  might  a  fubjed,  but  then 
they  muft  be  fuch  as  were  in  the  hands  of  a  fubjed  in  fee  at  die 
time  of  the  making  of  that  ftatute.  Atkins  fiud,  Lord  Ch.  J* 
Hale's  opinion  was,  in  this  cafe,  that  it  extends  to  fuch  only  aa 
had.  been  granted  out  (ince  the  ftatute  10  £•  i.  But  per  tot# 
Cur.  diat  cannot  come  in  queftion  here  ;  for  here  being  a  court  de 
b&Oy  the  plaintiff  fliall  not  in  diis  a^on  try  the  tide  of  die  owner^ 
and  it  is  sJl  one  at  if  there  be  a  diiTeifor  of  a  manor^  and  a  re« 
covery  in  that  court  baren,  die  officer  may  well  Juftify  execut* 
ing  the  procefs ;  for  he  that  ia  in  pofleffion  is  dominus  pro  tern* 
pore,  and  if  they  would  try  the  title  it  might  be  by  quo  warranto^ 
or  action  on  tbe  cafe  ^  and  for  that  reafon  they  all  gave  iudgment 
for  the  defendant.  Freem«  Rep.  204.  ph  207.  Mien.  x675« 
Ward  V.  Bent. 

For  more  of  the  hundred  court,  fee  Crompt.  Juriididion  of 
Courts,  231.  to  tbe  end.— -4  Inft.  267.  cap.  56.»-And  fee 
tit*  Hundred. 


(H.  a)    Piepwktersi 

[1.  n^O  every  fair  a  court  of  piepowders  belongs  of  Ittgbh  ly 

-*     E.  4.  cap.  2.] 

f2«  Mirror  de  Ji^ices,  fol.  3.  cap.  i.  fed.  3.    That  from  dof 

.  to  day  the  rigbt  of  ftfWgers,  pkundfts,  in  lairs  and  markets  be 

haftened,  as  of  duft,  according  to  the  kw  of  merchants.] 

Bwiwai'  [3.  17  Ed.  4.  cap,  2.  recidng,  tbat  divers  perfons  coming  /# 

TJ^'^'f^b     -^^f"  *^  grievoujly  vexed  and  troubled  in  the  court  of  piepowders  by 

'ZWmt^e    fiigf^d  aSfionsj  and  alfo  by  anions  of  debtSy  trefpajesy  feats^^  and 

iftbepUiii-  contra&s,  made  and  committed  out  of  the  time  of  the  fatd  fair^  or 

f£liJ!!iJa    ^be  jurifdieiion  of  the  fame,  contrary  to  equity  and  good  comfcience^ 

cjerVmlffkt  ^^  bc  It  cnaifea^  tbat  no^nunijier  of  any  fuch  court  of  piepowders 

<•  tie  f§Jti^  Jtall 


Cdint^  lit 

Jhn  Mi  tmffha^VJihhoui  $atb  madely  ptHfOifi^^ih  ati&rkiy^  fi^ry.  ty 
that  the  contra ff^  9r  %thtr  ftaU  containat  W **f  dfclaratim^  wen  f'J'^^^'^" 
m&ie  mtbin  thi  fair^  and  within  tht  thnt  vf  the  finr^  and  wkbht  Thit  lUtutc 
the  jurifiSffi§n  and  hounds  of  the  faidfair*     I  R.  «.  cap,  6. 1        ^"  «*<*« 

'  •'..'''  ^*rf  perpciuil 

by  the  i  R.  3.cap«6« 

4*  The  Jleward  is  judge  of  this  court:  for  it  is  a  court  */^6  Rep.  la. 
record.     Br.  Jurifdiaion,  pK  1 1 1 .  cites  6  E.  4.  3.  *;S'*di?' 

]y,  and  7  C  4.  13.  a»— ~Br.  Error,  pi.  i6t.  cites  6  E.  4.  3,  and  7  E.  4.  S3,  that  of  error  in  court 
Of  piepowders  liea  writ  of  error,  aod  not  of  falfe  Judgment,  which  proves  that  it  ta  a  court  of 
nodra,  isd  tMa  per  l*tttlc«Mib  qaod  pop  nefatur.— 4  Inft.  ayt*  cap.  60, 

5*  This  court  is  a  uurt  rf  record  if  it  may  hold  flea  of  any  [  1 7  1 
hm  omer  40i«  adjudged  and  affirmed  in  error.  Jenk*  132.  pL  70.  s.  C.  cited 
dies  1 J  E.  4»  8,  D.  133.  F.  N.  B*  18.  .  •  *"^-  •«• 

6.  hk  the  court  of  piepowders  die  plaintiff  or  his  attorney  Jhall 
h$09eami9ed  hy  oath  if  the  matter  arijes  within  the  fair^  and  the 
defendoMt  may  plead  that  it  arifes  in  a  foreign  place*  Br.  Jurif- 
diAioo,  {ri.  1 19.  cites  1  R.  3.  cap.  6. 

7.  This  court  is  ♦  incident  to  every  fair  and  market^  as  a  court  *  ^* "  ^^^ 
haron  to  a  manor,  and  is  f  derived  of  two  Latin  words,  as  is  one  nnnot 
apparent,  and  fo  called,  becaufe  that  for  contra£b  and  injuries  done  crant  the 
ooncemsng  the  fair  or  market  there  fliall  be  as  ibeedy  juftice  done  f**''  «f«>^- 
for  advanceitoent  of  trade  and  traffick,  sis  the  duft  i;an  fall  from  the  courVfic 
foot,  the  proceeding  there  being  de  hora  in  borage ;  and  therefore  diaum  fui% 
Bn&oa  faith,  hem  propterea  qui  eelerem^  debent  habere  juftitiam^  *r}-  ^'■-  ^"• 

^ ,    r     ^  ^     ^    '^   -M        ^    1-1  ,      **•    /j-^'       *   .       f  e-9      ciienta,  pi, 

jKut  Junt  mercateres  qutbus  exhibetgtn  tjiujiitta  pepoudrous^  cff.  34.  dtea  19 
4  i»ft.  272.  cap.  60.  H.  8.  — - 

Fin.  Law, 
•to.  15.  dtea S.  C«— ^-Brownl.  175.  Triii.  13  Tad.    Brown  ▼.  Goldfmitfa, S,  P.-  .     ■  Bulft.  55. 
a.  P.  by  Croke  J. 

f  Jeok.  13a.  pi.  70.  fays  it  is  called  Curia  Pedis  Pulverizati*  becaufe  of  the  ^nflueocs  9$ 
people,  who,  by  thfir  motion,  raife  puivcrem  vel  lutnm. 

8* .  And  there  may  be  a  court  of  piepowders  by  cuftom  without 
fair  or  market^  and  a  market  without  an  owner.    4  Inft.  272* 

(I.  a)    Piepowders.     What  AHion  lies  there; 

and  for  what. 

_  » 

[!•  TF  one  flanders  another^  who  trades  in  the  market^  in  any  •Cro.  B. 
X    thing  which  concerns  his  trade^  the  aftion  lies  in  the  court  ^^^^ll{^' 
«f  pitpowders,  but  the  words  ought  to  be  fpoke  *  in  the  market,  John^s.C• 
and  not  before;  but  if  the  words  do  not  con<;ern  any  thing  touib^  &s.p._^ 
ing  the  market^  the  court  hath  not  jurifdiiSlion.     Co.   10.  73.  ^%^'\ 
Haii  r»  Jones.  c.  &  s.  p. 

held  ac- 

Xordingly,— S.  C.  cited  Mo.  S31.  in  pi.  116. 4  Inft.  «78.  cap.  60.  citet  S.  C.  ft  S.  P« 

ttflJtfdM *--^  C«  cited' t  Bui  it  2i.^»»— —  An  adion  upon  thecal  for  JUaderout  ^ords^ 

M«Ot  in  *.teore  of  piepoardera,  for  ^ot^^Jpoktn  Img  btfme  tht  court  vtas  beld^  adjudged  therQ 
nrilio  pUiAtiff*  audj^firmed  here  in  a  writ  of  error,  bectufc  the  court  was  laid  to  $9  bttd  by 
prrftrtfilOB,    a  MSl  '»3.  dtei  B  jac.    White  ▼.  Bnowi 

C  2  ^.  No       * 


I 
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a.  No  adion  lies  upon  zcwtra^  made  at  a  fairbefin.  D.. 
3.  M.  133.  8o.  adjudged.] 

3.  An  aAion  of  trefpais/^r  an  ajfault  and  battiry^  was.  brought 
in  a  court  of  piepowders  for  an  ajfault  done  long  before^  and  well 
maintainable.  2  Bulft.  23.  cites  Hill.  33  Ehz.  Chambers  v. 
Pert. 

4..  Though  it  be  the  binges  court ^  yet  debt  on  a  penal  law  fliall 
not  be  brought  there.  But  becaufe  they  have  power  to  hold 
pleas  in  a£tions  of  debt,  and  fo  had  colour  to  hold  plea,  in  fuch 
a^ion  a  judgment  given  therein  is  not  void,  but  voidable  by  error. 
Cro.  E.  530,  pi.  59.  Mich.  38  &  39  Elias.  C.  B.  Wilkinfon  v. 
Netherfol. 
Mo.  613,  5.  A  piepowder  court  may  be  as  well  /•  a  market  as  a  fair^ 

854'  Hall     ^*  *^^  no  jurifdiSfion  of  any  matter  but  what  happens  in  the  market 
v:  Jones,  s.  the  fame  day.     Cro.  E.  773>  774>  pi.  2.  Mich.  42  &  43  Eliz.  ^ 
c&s.p.   B.  R.    Howel  v.  Johns. 

and  alfo  u  ^ 

may  be  by  cuftom  of  a  city  or  placci  where  there  19  no  fiiir  or  market  at  that  tkney  and  cites  i| . 

£.  4.  8. 

f  18  1       6.  The  jurifdidllon  thereof  confifteth  in  /^i^r  r^»r/ci^i9ffx« 
A  court  of        i/f .  The  contra£fc  or  caufe  of  a£tion  mult  be  in  the  fami  time 
S/rj^bou  h  ^f  *^^  fzme  fair  or  market^  and  not  before  in  a  former, 
it  be  inci-       ^dly.  It  rtiuft  be  for  fome  matter  concerning  the  fame  fair  or 
dene  to  a      market,  done,  complained  on,  heard,  and  determined. 
cuftolTit''^      3^/y,  It  muft  be  within  the  precin£f  of  that  fair  or  market. 
nay  be  in  a      A^hly^  The  plaintiff  muft  take  an  oath  according  to  the  ftatute 
market ;      of  1 7  £.  4.  2.  but  that  concludeth  not  the  defendant.    4  Inft» 

and  like.       ^^^ 

viremaybe      '_•       ^    ,     ,,    , .  >.  i      t        •       ••     t      ■  •  •       /• 

by  the  cuf.  [7.  And  all  tbts  wa$  refolved  and  adjudged  in  a  writ  of  error^ 
tomofacity  brought  by  Hall  v.  Jones,  and  the  cafe  was  this  ;  Jones  being  re^ 
whcrfrhere  iU^^^  ^f  ^*^  Bijhop  of  Gioucefter^  brought  an  aSfion  upon  the  cafe 
ia  no  fair  or  in  the  court  of  piepowders^  belonging  to  the  market  in  Gloucefler^ 
market  at  againji  Hall  for  thefe  wordsy  mafter  Jones  and  his  clerks  have  by 
and  there-  ^olour  of  his  office  extorted  and  gotten  300/.  ^tr  annum  by  unlaw* 
fore  though  ful  means^  for  many  years  together^  above  their  ordinary  feeSj  for 
the^oourt"^  ^rm«/  tejlaments^  and  granting  adminijlrations ;  and  not  guilty 
waai^nth'lcd,  heing  pleaded^  (^c.  it  was  tried  and  adjudged  for  the  plaintiff  % 
ouria  pedis  and  divers  errors  were  ajjigned^  but  the  judgment  was  r ever  fed  far 
?a"ti^""    thefe  errors  following;]' 

mercaci,  i/?»  That  this  court  of  piepowders  being  incident  to  the  mar- 

4pc.  an  ex-  ket,  hath  no  jurifdi^ion  but  of  fuch  things  as  concern  the  market^ 
thereto  was  ^"^  ^^^^^  flanderous  words  did  in  no  fort  concern  tfie  market ;  but 
difaiiowed,  if  onc  flander  the  wares  of  any  in  the  market,  whereby  he  cannot 
becaufe  the  make  iale  of  them,  an  aftion  doth  lie  in  that  court. 
furthw/****  irf/jK,  It  appeared  in  the  record  that  the  words  were  fpoken  the 
fecundum  day  before  the  market^  and  no  aftion  lieth  in  that  court  but  for  an 
confuetudi.  iiyury  withia  the  juriWi&ion  of  Ac  court  done,  complained  on, 
'  x\^  Mo^'  he^ii  and  detet mi ned  on  the  fame  marbet  day^  the  prpceedings 
^623,621!     h^\n%  de  bora  in  horam^^  ztA  within  the  precin^  of  the  marioit^ 

tJ*854-  And  herewith  agreetb  3  Mar.  Dicr*  J32t  And  it  ,was  refolved, 
Wch.|»  ^  "^  that 


I 

■ 


that  thk  court  was  incident  as  well  to  a  market  as  to  a  iair.  ^Hs.  b.  r. 

13  E.  4.  8.  Cro>  S.  775.  pi.  B.  Howell  v.  Johnai  5.  C.  but  faya  nothing  of  the  fecundum 

coiiAictodinem  ctvtutiaY  and  iudgment  waa  revcrfcd.  Mo.  831.  pi.  116.  citea  S.  C.  by  the 
same  of  Powell  v.  Jonet,  as  adjudged  that  the  adton  does  not  lie,  unlefs  the  worda  were  fpoke  ill 
the  market  or  ftir.*  S.  C.  cited  Arg.  2  Bulft.  21.  that 'the  judgment  was  reverfed  for  the 

errors  mentioned  as  above  in  4  Inft.  272.  S.  C.  cited  D.  132.  b.  Marg.  pi,  80.  that  judg« 

mcQt  was  reverfed. 

8«  Cantra/fsy  batteries j  and  ajffaults  are  determinable  in  a  couyt  It  it  only  for 
of  piepowders,  but  not  anions  of  the  cafe  for  words ;   for  that  ^n"Va$ 
diefe  do  not  difturb  the  market ;  per  Fleming  Ch.  J.  2  Bulft.  24.  andfomtliN 
Mich.  10  Jac.  in  cafe  of  Goodfon  v.  Duifil.  '"'*  ^rifim^ 

within  the 
market,  and  by  oceafion  of  the  market^  as  batteries  or  difturbances  hap]>ening  there.     But  if  the 
Vfords  were  by  occafion  in  the  fame  market,  it  might  perhaps  be  otherwifct    Cio.  £.  773.  pi.  8» 
Mich.  4a  &  43  £Ua.  B,  R.    Howell  v.  Jones. 


(K.  a)     [A  Court  of  Piepowders.]     Of  what 
Things  and  A£iions  it  may  hold  Plea. 

[r.  T  TIDE'Mirror  dc  Juftices  16.  b.  cap.  i,  feft.  15.  of  what 

V      adUons  they  (hall  hold  plea.]  f   IQ  1 

f  2*  A  court  of  piepowders  belonging  to  a  fair  cannot  hold  plea  where  the 
of  obligations',  for  this  is  ordained  for  things  ariiing  in  the  fair,  court  is  as 
Mich.  10  Jac.  B.  R.  between  Goodfon  and  Duffield  per  Curiam.]   '"/"^j^'^^he 

3.  There  may  be  a  court  of  piepowders  by  prefcription  without  fair,  it  can- 
a  fair  or  market^  that  may  hold  plea  of  obligation  by  prefcription,  "o*  '^old 
Mich.  10.  Jac.  B.  R.  between  Goodfon  and  Duffield^  refolved  per  {^IVtionf^^o'r 

Curiam.]  thmt^s  hap- 

pening be- 
fore the  fair ;  btit  where  it  is  by  prefcription  it  may  hold  plea  of  an  obligation,  &c.  though  it  ap- 
pears that  the  obligation  was  made  in  the  May  before  the  fair.  Mo.  830.  pi.  1116.  S.  C.— »— 
Cro.  J.  313.  pi.  14.  S.  C.  &  S.  P.  refolved,  that  they  may  be  bv  cuftom  in  villa  and  boroughs  for 
•Hy  canfieii  a«  debts  upon  bopda,  or  other  wife,  or  any  caufea  done  at  any  time,  bemg  tranHtory 
and  perfooal,  and  fo  they  are  in  divers  cities,  as  Briilol  and  GlouceUer,  and  a  record  was  cited' 
Uicn.  8  Jac.  Rot.  146,  in  cafe  of  fyblte  v  Blunt,  where  fuch  a  judgment  in  Gloucener  was  afRrmed 
to  be  good ;  and  Hill.  33  £liz.  io  cafe  of  Perd  v.  CJbamben,  where  fuch  cuftom  was  alleged  to  he 

in  Canterbury,  and  held  good. 2  Bulfl.  ai.  S.  C.  &  S.  P.  held  accordingly  ;    and  ibid.  23. 

Arg.  cirea  thecafea  oi  Chambers  v  Pert,  and  ff^hite  v.  How — — —  •  S.  C.  cited  D.  13a.  b.  Marg, 

pi.  80.  as  adjudged  accordingly. Ibid,  cites  Mich.  33  St  34  Eliz.  Parker  v,  Onely^  where 

•rror  was  brought  on  the  recovery  had  by  Onely  againft  Parker,  in  debt  for  performance  of  cove- 
nanta  in  the  court  of  piepowders  in  Canterbury,  and  the  ftile  of  the  court  was,  "  Placita  tenta  in 
*<  Curia  Pedis  Pul verts*  m  Civitate  Cant.*'  without  faying,  '<  in  pleno  roercato  tenta"  and  Wray, 
Fenner,  and  Clench  held  this  to  be  error,  and  judgment  reverfed  againft  the  opinion  of  Gawdy, 
betanleche  pica  waa  concluded,  "  juxta  confuetudinom  viltae  prKdictae";  but  faya  Kota,  13  £.  4. 
8.  piepowders  without  a  market,  and  ihia  book  was  not  remembered  by  any,  which  is  verbatim 
contrary  to  this  refolution. 

»  Cro.  E.  a56.  pi.  31.  Mich.  33  &  34  Elis.  B.  R.  Penred  v.  Chambrrs,  S.  C.  &  S.  P.  held 
per  Cur.  but  the  prefatptioh  muit  be  in  the  ible  of  the  coaiU->-~<— S.  P.  Cro.  C  45,  46,  Midn 
^  Car.  C.  B.    Hodgca  v.  Moyfe. 

4*  If  2  men  make  a  contra^  for  land  in  a  fair  that  cannot  be  s.  P.  and  it 
ipriftin^dieir  jurifdiftion,  and  they  are  not  to  hold  plea  of  fuch  a  bc^dd^e- 
contrifl,  but  only  of  baying  and  felling  goods  in  the  fair,  and  the  fore  the 
itMyof)  tf  m^if  of  the  fair>  fannft  be  a  g^  Reward  of  it  >  agreed  Reward,    . 

C  3  per  •'^*"°*** 


If  Couth 

be  heiaba.  pcx  Ctir«  2  Sbpw,  i8i,  pi.  i8o.  HUl*  31  uii  34  Cup.  a.  B.  IU 

SoiTua-Cholmlcy  V.Morton, 

ktt  ^  ^j^oM. .  Skio.  39.  pi,  ^Qu  Aooa. 

(K»  a.  a)     [Court  of  Piepowders.] 
Pleadings  and  Proceedings. 

t.  C,  cited  I.  T  T  was  affigned  for  error  upon  record  given  in  the  court  of 
Mar^'l^  -l  piepowders  fecundum  confuetudinem  civttatis^  becaufe  it  dtd 
Sec(K.  z)  not  fay  in  pieno  mercoto  vel  ferta^  and  it  was  adjudged  no  error  Imt 
1^1.  s.  reajton  of  thefe  words,  fecundum  confuetudinem  civitatis,  b  that  it 

appears  that  the  court  of  piepowders  may  be  by  cuftom  without 
fair  or  market.    Br.  Error,  {J.  171.  cites  13  £•  4.  8. 

a«  Error  was  affigned  upon  a  judgment  in  a  court  of  piepowders 

in  Gloucefter,  becaufe  the  adjournment  was  entred  idem  dies 

daius  ejtj  whereas  it  (hould  be  i4idim  bora^  but  held  good.    Mo« 

459*  pi.  637.  Mich.  38  and  39  Elis.  Anon. 

They  csnr        3.  If  iudgment  be  given  upon  a  €§ntra£f  ma4*  at  a  fair  pnci'^ 

with°i»y     '^^'»  ^  "^  plaint  was  then  entred,  it  is  enroneous.    Jenk.  an. 

matter  but    pi.  4^* 

what  bap« 

peat  in  ibe  market  the  iJMtte  d$y^    Cro.  £•  773*    Howell  v«  Jonea. 

4*  If  fudgmsKt  be  againft  defendant  he  muft  be  amirced^  or 
elfe  tfa#  judgment  is  erroneous*    Jenk.  ax  i.  pi.  48. 
Such  court       ^.  Such,  a  court  laid  to  be  held  by  pnfcription  and  charter  is 
hetd,tbouRh  ^^^  '*^^>  ^^  charter  being  a  confirmation  of  the  prescription* 
no\.]»fUii9  a  Bul$.  ai»  Mich.  10  Jac.    Goodfon  v.  DuflUl. 

mereatfi, 

Ace.  *  but  ihca  k  muft  be  by  prefcription,  and  t^  frffcripthn  muft  he  im  the  ftlle  of  the  comrU 

Cro,  £.  856.  pi.  31.  Mich.  33  &  34  £Ua.  B.  R.    Feared  v.  Chambera. 

for  more  of  the  court  of  piepowders  fee  Crompt.  Jurifdidioii 
,  of  Courts,  aa9  to  230.  b.  &c. — 4  Inft.  272.  cap.  6o.-« 

Prynn's  Animadv'  &c.  on  4  Inft.  190  to  199,  &c« 


(L.  a)  Courts  of  Boroughs^  ind  other  Inferior 
Courts.  Of  what  Things  they  may  hold  Pica, 
[and  in  refpeft  of  the  Declaration,]  and  try  by 
Jury  there. 

eT  ^''Vti   I-'*  JF  ^'^  $hligatUn  be  made  out  of  tbi  jurifdiSiion  of  (he 
pK  8^8.  c.  -^    court,  thouqb  tbi  a£fion%rought  upon  it  is  tranfitory  at 

•nd  the  thf  othiT  courtSy  as  the  courts  at  Weftminfter,  that  bavi  agtneral 
^^'  M*'^*  jurijdiQion^  yet  fuch  inferior  courts  have  not  any  jurifiJiStiqii,  of 
«.pi.  aol'*  •"y  *iflg  ^^  wiit%  Cfut  of.the.  jurifili^ion,  and  therefor^  they 
Fafeh.  13  have  not  power  to  hold  plea 'thereof:  Pafch.  15  Car.  B.  R.  be«* 
Car.  Anon.  twe(^  Ruiotdfon  ami  Birnqrd  adjudge  pcir  Cuciam,  in  an  ^Ioq 
•***        .  brought 


€(mu  to 

teooght  by  htm  that  recovered  upon  Aich  obligation  in  an  inferfor  ^<em»  to  hm 
court  for  an  efcape  of  him  that  was  taken  in  execution  upon  I*  q\  ^T^ 
die  judgment  againft  the  officer  that  fuffered  him  to  efcape  ^  and  by  Baroa 
aiyudg^  that  this  was  coram  non  judice,  and  meerly  void  }   and  (Jo^nJ 
that  the  officer  (hall  taice  advantage  thereof,  and  judgment  given  f^^^w. 
ugaixA  him  that  brought  the  adion  for  the  efcape,  after  a  verdid  1567. Mich. 
for  him.    Intratur  Trin.  14.  Car.  B.  R«  Rot.  1590.  for  there  it  4  w.  &  m, 
appears  if  the  Jiclaratim.  that  the  obligation  was  made  at  a  place  i°  *.!?^,:^ 
jn  the  body  of  the  county  out  or  their  jurifdioion.  j  the  exche. 

i^er,  in  the 
Cifc  of  Gwoinmv,  Poolty  and  faid,  that  true  it  ia,  if  it  appears  by  the  dec!ara(ioii  of  the  plaiuti^ 
that  the  caufe  of  a^ion  arofe  our  of  ibe  jurifdidion  of  the  court,  all  the  proceedings  after  fhail  be 
void,  ft  cofim  wm  jadice,  and  this  was  the  reafoo  of  the  judgment  in  the  cafe  of  Richardfoa  v« 
Barnard,  i«  Roll's  Abr.  5^5.  809.  March's  Rep.  3.  becaufe  it  appeared  in  the  body  of  the  decla> 
ntioa,  that  the  place,  where  the  obligation  was  made,  was  in  the  body  of  the  county  out  of  thdr 
jariCilL^oa ;  bot  where  nothing  of  this  appears  by  the  plaioiiff's  declaration,  it  ought  to  be  aoti^ 
Ikd  to  Mw  court  by  the  defendMt's  plea  to  the  jurifdifAioa  of  the  court. 

r2.  In  an  adion  upon  the  cafi  in  an  inferior  cour^  if  the  plain-  M*r.  3.  ]^ 
tiff  declares,  that  at  a  place  within  the  jurifdi£!ien  of  the  court  JLlilll^^k* 
tne  defendant  ajfumid^  thai  tn  confideratiem  that  Inch  a  Jbip  Jhouid  s.  c.  — ^- 
gofrom  Yarmouth ^  which  was  eut  of  the  jurifdiSfion^  te  Amjier*  Error  of  a 
dam^  hi  weuld  give  to  the  plaintiff  5/.  and  avers,  that  the  fhip  Vi^™ ''iSliw 
went  from  Yarmouth  to  Amfterdam,  and  thereupon  the  defendant  (halfea, 
pleads  not  guilty ;  this  is  not  triable  in  this  inferior  court,  becaufe  ^^P^^  >  ^^^ 
they  cannet  enquire  of  thofe  things  which  are  out  of  their  jurif'  X'iihm'he 
diction^  and  without  it  the  a£^ion  does  not  lie,  thot^  the  agree*  juriidiaios 
ment  was  within  the  jurifdidion.     Pafch.  15  Car,  B.  R«  between  ^^  '^*' 
Brian  and  Langhorn  adjudged  in  a  writ  of  error  upon  fuch  a  ^^^Jj  ^,, 
judgment  in  Newcaftle,  and  the  judgment  rever(ed  for  this  error,  in  confide- 

Intratur  15  Car.  Rot.  4.65.]  '•"«"  ^f 

tcceived,  that  be  xtf^uld  pMj  him  fuch  a  fum  %jhtn  he  returneJ  into  UngUtni  /rem  ihtmSerwgh^ 
Ibeing  a  place  beyond  the  ^as;)  and  becaufe  the  a6lion  is  biou);hi  of  an  a6l  to  be  done  at  H»jt>- 
Dorough,  out  of  the  jurifdidioo  of  ihe  cooxt,  it  was  holden  error,  and  the  judgment  was  reverfed. 
Cro.  C.  571.  pi.  9.  Hill   10  Car.  B.  R.     Anon. 

JMe  was  biooghi  in  Brtfiol*  and  the  plaintiff  declared  fw  wages  to  be  paid  vpcM  the  ferfarm* 
HfKe  ef  m 'ifeyap  to  ht  made  in  lech  trafiJmarlmU,  In  error  brougnc  this  was  held  to  be  \\\\  for 
they  cannot  *  inquire  at  BriUnl,  whether  ihe  paity  has  performed  the  voyage  or  not ;  and  judg- 
Bcat  wu  rcTciCed  Sty.  a6o.  Fafch.  1651.  B.  R.    Willis  v.  Bond. 

•[  21  3 

[3.  In  an  aAion  upon  the  cafe  in  Windfor  courts  upon  a  pro*-  ?'^*^5** 
mife  that  the  plaintiff  ^^fr/^r^j,  fW  at  Windfor  aforefaid^  within  jf^nj  ^ 
the  jurifeRifion  of  the  court,  in  conftderation  that  the  plaintiff  af-  agreed  per 
jknud  to  draw  with  four  horfes  1  ^00  tiles  from  an  houfe  In  tiedley  ^^^  '°  ^^ 
in  Comitatu  Bucksy  to  the  top  of  Hedley-hill  ibidem^  the  defendant  q^  ^)i,\Cx 
ajfiimedto  pay  1^1.     Though  we  defendant  pleads  non  afiumpnt,  pi.  >;.  tor 
jet  the  court  cannot  proceed  to  try  it  upon  this  declaration,  for  ^^'^^^/^^ 
Aat  it  appears  in  the  declaration^  that  Hedtey-hill  and  the  houfe  following. 
t^squoy  be.  are  in  Comitatu  Sueit^  of  which  the  jury  cannot  take 
€onu£mce  ;  and  if  they  proceed  to  try  it,  the  jury  ought  to  inquire  fm^A^m^ 
of  it  for  damages.    Patch.  15  Car.  B.  R.  between  ♦  Ive  and  Stone  •  Foi.  546. 
:^udg^^  and  tii€  firft  judgment  reverfed,    intratur  Hill.  24  Car.  *      -   ' 

C  4     '  [4*  Itt 


Cro.  C-  f^,  In  an  aftion  upon  the  cafe  in  the  court  of  Bath  in  comltattt 

iJ^^uL    Sotnerfet,  if  the  plaintifF  declares^  that  he  was  a  tayhr^  and  that 


land  V,  he  tt/4^  f A#  /5n\/  art  for  feveral  perfom  inhabiting  tarn  infra  civi- 
I«ockwelU  tatem  prad\  quam  alibi  infra  regnum  Jngli^^^  and  the  defendant^ 
held  thu     ^^  fcandalize  him  in  his  laid  zxt^  faid  th^fe  words  of  him;    thou 

fuii 


^ ,  ^ Inf 

held  thu     ^^  fcandalize  him  in  his  lai( 

the  allega-    A^j^  flole  as  much  cloth  out  of  my  fuit  and  cloak  which  thou  madeji 

^\  T**  h  f^^  ^^'*  ^^  ^^^  ^^^'  '*^  ^^f'  ^  waijlcoat^  by  which  he  lojf  his  faii 
bJcafcof*  cuJiomers\  though  the  defendant  pleads  not  guilty,  yet  the  court 
damages  cannot  proceed  to  try  it  upon  this  declaration,  for  that  the  jury 
which  thty  ^x^q^  the  trial  ought  [not]  to  give  damages  for  the  lofs  of  cufto- 
S*in*any"^*  mers  out  of  the  juriftiiftion  of  the  court.  Mich.  15  Car.  B.  R, 
piace  what-  between  Stowel  and  Irelavd^  per  Curiam  in  a  writ  of  error  upon  2k 
foever. — --  judgment  in  Bath,  and  it  was  reverfed  accordingly,  but  after  a  day 
i?^eiand  ^^s  given  over  to  the  next  term.  Intratur  Trin.  15  Car.  Rot, 
v.Biockwen  1587,  and  after,  Hill.  15  Car.  the  judgment  was  affirmed,  becaufe 
^KprnlTm     *^  ^^  fi  alleged  only  for  damages.] 

affirmed  by  three  iufticct,  cootra  Barkley,  for  he  might  loTc  cuftomer«  who  dwelt  out  of  the  juriC* 

^idioo*  and  yet  the  cuAomers  may  be  within  the  jurifdiftion. Cafe,  &c.  in  the  Marfhalfea 

for  the (e  words,  you  are  a  whore |  and  the  plaintiff  declared,  that  by.reafon  of  fpcaking  the 
vorda,  (he  loft  her  marriage;  after  vcrdi£l  and  judgment  fox  the  plaintiffi  error  was  afljgncd,  that 
the  lofa  of  marriage,  which  was  the  canfe  of  a£iion,  doth  not  appear  to  be  within  the  jiirifdi^^ion 
of  the  court,  and  the  other  words  arc  not  a/tionable,  and  the  judgment  was  reverted.     Raym.  63. 

Mich.  14  Car.  «.  B.  R.     Litdeboy  v.  Wright. — Lev.  69.  S.  C.  accordingly. Sid.  85.  pi.  14. 

'  liittlebury  v.  Wright,     S,  C.  hot  nojudgmcnt.  Keb.  528,  pi.  63.    S.  C.  adjornatur.      ^     m 

It  was  agreed  clearly,  that  if  that  which  is  the  gift  of  the  aSioo,  and  the  compleat  caufe  of  it  be 
laid  within  the  iurifdi£lion,  and  the  declaration  (hews  further  matter,  which  is  only  aggravation 
or  confeqnemial  damage,  without  which  the  adion  would  have  lain,  fuch  matter  need  not  be 
averred  to  be  within  the  jurifdidion ;  a^  in  cafe  for  calling  a  woman  whore,  whereby  (he  loft  hcf 
marriage,  there  not  only  the  words,  but  the  lofs  of  marriage  alfo  muft  be  alleged  to  ^e  within  tl^e 
jurirdiainn,  becaufe  the  one  without  the  other  would  not  maintain  the  a^ion,  and  there  one  may 
coafefs  the  worda,  and  traverfe  the  damage.  So  in  trefpafs  by  a  ma(ter  for  the  baiter y  of  his  fei^ 
vant,  whereby  he  loft  his  fervicc;  the  lofs  of  fervicc,  as  well  a;  the  battery  muft  be  laid  within  the 
jurifdi£lion.     6.  Mod.  224.    Mich.  3  ^non.  B.  R-  and  cited  and  allowed  the  principal  cafe^  ia 

Roll. 1  Salk.  404.  pi.  i.  S.  P.  and  that  in  cafe  for  calling  the  plaintiff  whore,  per  quod  mantis 

gium  amifit,  the  lofs  of  marriage  nuft  be  laid  infra  juriTdidionem;  for  th»t  14  the  gift  of  the 
•diooi  but  olberwiCe  for  calling  her  thief,  Sec,    Per  Cur.  Obiter. 

*[  22  *]  f  5*  ^^  2in  a£Hon  upon  the  cafe  in  the  mayor* s  court  of  Oxon.  if 
Jn  A(ramp»  the  phmi\St  declqreSy  that  in  conjideration  the  plaintiff  would  buy ^ 
wich  ^tSc  ^^  procure  to  be  bought^  wines  in  London^  and  would  convey  them  U 
plaintiff  de-  Oxford  to  the  defendant^  to  be  fold  by  him,  the  defendant  ajfumed  at 
clared,  that  Oxford  to  pay  to  the  plaintiff  the  money  laid  out  by  him  for  the 
ratbn^he^  i'/W'x  and  carriage  of  them^  and  the  moiety  of  the  clear  profits 
wouldbring  ^rifing  by  f ale  thereof,  anc)  the  defendant  pleads  non  aiTumpflt  t9 
for  the  de-  this ;  in  this  cafe  the  court  of  Oxford  cannot  try  it,  becaufe  they 
lusmip\wo  <^*""^^  *  inquire  of  the  performance  of  the  confideration  for  da- 
hogftteada  mages  which  is  performed  out  of  (heir  jurifditfiion,  fcilicet,  the 
of  wine  puying  of  wines  in  London,  and  the  carriage  of  them  to  Oxford 
dftrnx^o"*^"  j^r(?»?  London,  Pafch.  1649,  between  Turner  and  Tyler,  adjudged 
Ipfwich,  he  in  a  writ  of  error  upon  fuch  judgment  in  Oxford,  after  verdict  fo^ 
Would  con-  the  plaintiff  after  non  afTumpfit  pleaded,  and  the  judgment  re- 
ISfy  him     verfed  accordingly,    Intratur  Mich,  24  Car.  B,  R.  Rot.  210.]  . 

for  i( ;  and 

•{leget],  that  he  brought  them  accordingly;  and  that  42!.  was  minus  fatisto  fatiffy  him,  and  that  he 
required  payment  of  the  411.  but  the  defendant  had  not  paid  it.  Upon  demurrer  it  wsa  a  drudged  fcpr 
the  plaintiff,  and  affirmed  in  drror ;  for  when  he  fhews  that  he  did  not  require  mor£,  tWat  ^flicet. 
Cro.  J.  ^js.  9I.  14.  Mich,  17  J^c»  B.  R,    Griffin  v.  9barlcS|«*— A  writ  of  error  w sit  brought 


€ami*  aft 

t»  lefcrfe  «  jodcment  given  in  the  oouxt  at  Bridgwater*  in  an  adl^n  of  the  cafe  upon  an  aflumpnt 
lo  pay  fuch  a  lum  ot  money  at  the  defendant's  return  out  of  Ireland^  The  court  held  that 
Bridgwater  bath  no  power  to  enqaire  of  a  thing  done  beyond  their  jurifdifUoo*  and  Ireland  is  out 
of  thdr  jorifdidHin,  whence  the  party  upon  the  aflumpiU  was  to  return.  Sty.  191.  Hill.  1649. 
JLoheru  y.  Tucker. 

[6.  In  an  ^Stion  upon  the  cafg  in  the  court  of  Launajlon  im 
Cornubia^  if  the  plaintiff  diclans^  that  whinas  be  was  an  attorney 
$f  tbi  bundred  court  of  Stratton  in  Cernubia^  tbe  defendant  baving 
communication  with  %  of  the  [aid  office  of  the  plaintiffs  faid  th^t 
fcandalous  words  ofbim^  withtn  tbe  jurifdiSiion  of  the  faid  court  of 
Launcefton,  thou  art  a  cheater^  &c.  After  verdid  for  tbe  plain- 
tiflFy  and  damages  given,  and  judgment,  this  is  error,  for  that  the 
jury  could  not  inquire  whether  tbe  plaintiff  was  an  attorney  of  tbi 
bundred  courts  this  being  out  of  their  jurifdidlion,  and  this  being 
die  pnacipal  caufe  of  the  a£tion  and  damages.  Pafch.  1651.  be<* 
^een  Facie  and  Heddon^  adjudged  per  Curiam,  and  the  judgment 
in  Launceftoil  reverfed  accordingly.] 

[7.  If  an  inferior  court  bath  juriJdiSf  ion  to  bold  plea  of  any  fum 
mtfder  40/.  [and]  an  a£lion  upon  the  cafe  [is  brought  there]  upom 
a  pr^mife^  in  which  tbe  defendant  affumed  to  perform  an  award 
made  by  J I  S.  or  otherwife  to  pay  to  the  plaintiff  40/.  this  adion 
does  not  lie  in  this  inferior  court,  though  the  plaintiff  acknow-^ 
ledges  bimfelf  jatisfied  [of  part  of  the  damages']  to  draw  it  within 
ihe  jurifdi£lion  of  the  court,  becaufe  it  confift$  in  damages  to 
be  aflefled  by  the  jury,  and  the  Jury  may  give  more  or  lefs  da«- 
mages  than  401.  and  therefore  before  the  damages  are  made  certain 
h  ^ffiff^^^  of  the  jury s  the  plaintiff  cannot  acknowledge  fatisfac* 
tion  of  any  part  thereof  Pafch.  15  Car.  B.  R.  between  Gilbert 
and  tVilkins  adjudged  per  Curiam,  in  a  writ  of  error  upon  a  judg^ 
ment  in  Banbury,  and  (*}  judgment  there  given  reverfed  for  this 
cauie  among  others.    Intratur  Trin.  14  Car.  Rot.  755.] 

[8.  An  inferior  court  cannot  hold  plea  efzn  obligation^  contraSf^  ^.M^-  ^^^ 
battery.,  ^r. other  tranjitory  anions,  if  it  was  not  made  within  the  nl^i'j*!,". ,, 
jurifdiHion  of  the  court,  inafmuch  as  the  Jurifdii^ion  of  the  court  s. C  and* 
\s  limited  to  things  arifing  within  the  jurifdi£lion.     Mich.  15  thcnotca 
Car.  B«  R.  per  Curiam,  praeter  Barkly,  who  inclined  the  contra  ^   '^ 
for  the  commpn  prance  of  fuch  courts.] 

9.  In  writ  of  error  by  W.  againft  B.  upon  a  judgment  given  in 
the  court  of  the  city  of  Brifioly  the  cafe  was,  that  B.  was  plaintiff 
Iti  the  faid  court  againft  W.  in  an  aSfion  of  covenant ^  and  declared 
§f  a  covenant  made  by  word  by  the  teflator  of  W*  with  B»  and 
declared  alfoy  that  within  the  faid  city  there  is  a  cujiom^  that  con^ 
ventio  ore  tenus  fa^a  Jhall  hind  the  covenantor  as  Jlrongly  as  if  it 
were  made  by  writing  \  and  it  was  holden  by  the  court,  that  that 
f  uftom  does  not  warrant  this  a£lion,  for  the  covenant  binds  by  the 
cuffom  the  covenantor^  but  does  not  extend  to  his  executors^  and  a 
cuftom  ihall  be  taken  ftridUy,  and  therefore  the  judgment  was  f  23  1 
reverfed.     Lc.  2.  pi.  3.^  Hill.  25  Eliz.  B.  R.     Wade  v.  Rembo. 

10.  A. man  recovered  debt  and  damages  in  B.  R.  and  after^ 
V^ards  brought  ^Him  of  debt  againft  tbe  bail  in  the  court  in  the 
I^Uffr  tfLonionn    Upon  this  judgment^  and  after  a  fummons  and 

nihil 


«s  CMet 


thereupon  the  tlainttff  brought  an  a£kion  on  the  cafi  hx  the  fiime 
court  agamfi  m  refcutr  for  the  nfcui^ViA  upon  a  motion  a  pr^ 
bihiiion  was  granUd^  for  that  the  original  foundation  of  this  adioft 
commenced  in  this  court*  Roll  Rep.  54.  pK  28.  Trin.  12  Jac« 
B*  R.  Anoiu 

1 1*  /»  trefpafs  vi  iS  armis  0t  Doncm/hr  the  plaintiff  diclartd  tiM 
^i  iifend^nt  t—k  sntmn  £9ws  rf  bis  sut  of  tb$  jurifdiMim  rf  tie 
comrtf  and  brought  thorn  within  the  jurifdiHton^  and  then  A^fid  of 
iiem  to  his  own  uje.  After  judemenc  for  the  plaintiff  it  was  ot- 
figned  for  error,  that  in  regard  the  taking,  which  is  the  ground  of 
the  a£kion,  was  without  the  jurifdidion  of  the  court,  although  tiie 
difpofing  of  them  was  within,  yet  the  court  bad  no  jurifili^ion  of 
the  cauie,  which  Roll  Ch*  J.  agreed,  and  iaidy  that  if  the  a&im 
bad  ban  a  trovtr  and  convorfion  it  had  boon  good^  but  hing  a  trofpafs 
fU  i^  armis  it  is  naughty  and  reverfed  the  judgment  Nifi.  Sty.  313. 
Hill.  J  65 1 .  B.  R.    Keithley  v.  Nodes. 

12.  A  quantum  miruit  for  work  dono  in  London  will  not  lie  in  an 
inforior  court j  though  the  promifo  wero  mado  good  within  tbe  jurifdia* 
ison^  for  the  jury  muft  enquire  of  the  wordi«  Freem*  Rep.  214* 
^ich.  1676.  in  01denburgh*s  cafe. 

13.  An  ajfumpfit  for  rentj  though  thoro  wen  a  Aodal  promifi^ 
aught  not  to  bo  brought  for  rent  in  an  inforior  cnuirt^  becaufe  it  con- 
cerns the  realty  (  Held.  Freem.  Rep.  2x4.  pU  221.  Mich.  1676* 
in  Oldenburgn'ftcafe. 

14.  If  an  inforior  ceurt  has  fttrifdi^ion  over  tho  iaufi  of  a£Hoii, 
no  prohibition  ought  to  go  upon  a  fuggeftion  that  the  caufe  of 
adion  aroib  6ut  of  the  jurifdi^Uon,  but  you  ought  to  fUad  to  tho 
jurifdi^on^  and  if  they  refufe  fuch  plea,  tfaennnove  for  a  prohibi- 
tion i  per  tot.  CuF.  And  Holt  faid,  there  have  been  cafes  to  the 
contrary,  but  the.  law  is  now  fettled  otherwife  ;  and  if  a  perfoa 

,  pleads  in  chief  he  fliall  never  affign  this  for  error,  if  fuch  inferior 
.•Murt  has  jitrifdidlon  of  the  thing.     1 1  Mod.  132.  Trin.  6  Ans. 
1707.  B.  K»  Anon. 


(L.  a.  2)     Inferior  Courts. 
Proccfs  and  Proceedings  therein. 

X.  TN  trej^afs^  the  defendant  jujilfia  bv  warrant  dire^edto  htm 
^  JL   '^  '**  ^^^^  ^f  ^'  h  ^^^  Reward  there,  to  attach  the  plaintiff 

by  his  goods  within  the  hundred,  to  anjiver  one  A.  by  virtue  whereof 
be  entred  the  houfe,  and  took  the  goods,  as  bailiff.  Jones  for 
the  plaintiff  demurred,  becaufe  it  is  not  Jhewed  what  was  the  casife^ 
or  that  the  court  had  jurijdi^ion  thereof  which  the  court  agreed^ 
and  that  fuch  court  cannot  dire£l  a  warrant  to  a  bailiff  of  a  hun- 
dred. Keb.  838.  pK  22.  Hill.  16  and  17  Car.  2.  B%  R.  Watf> 
kins  V.  Cad. 
Scetit.Pro-  2.  A  fummonsmud  be  returned  before  a  capias  Jhall  ijfne  out  of 
t!^s/b\b«  ^  inferior  ODurt,  or  elfe  the  bailiff,^  ijrbo  executes  the  capias^  is 

aotathm  gUlTty 


mbjwSMfi  imfrifimnn.    Vent.  220.  Tiiiu  24  Car,  a*  B.  R.  ;^^^ 

*  3.  If  an  €Machmna  goes  out  of  the  €9un1y  twrt  wifb$ut  i^ptsuM^ 
be  duit  execates  it  cannot  Juftify.  Vent.  220w  Trio.  24  Car«  ^ 
B.  R.  in  cafe  of  Read  V.  Wilmoc. 

4*  In  a  caufe  commenced  in  an  inferior  courts  if  iffm  4#  mi 
jnmd  wiibin  fix  months  afier  up^araua^  thi  cauji  mgot  uoi  m  t§ 
rtmtvid  hy  ba^as  corpus^  a  fpicial  nturn  biing  tmuU  thonrf  bf  «^ 
Atf  tftb/ftatute ;  and  tfaU  was  agreed  by  the  court  on  debate  ia 
this  caufe,  a  complaint  being  made  againft  Mr.  Staples,  the  ftcward 
of  Windfor.  2  Show.  394.  pi.  3^2.  Micbp  36  Car.  2.  B.  R» 
Halter  v.  Whitfield  &  al'. 

5.  The  regular  prnsfs  in  inferior  courts  is  a  p9m§  in  €Mff^  and*  a 
fitmmons  in  debt^  but  however,  the  milawarding  of  procels  is  cucad 
Dv  the  defendant's  appearance  %  per  Holt.  Comb.  260.  Piafch.  6 
W,  &  M.  in  B.  R.  Anon. 

6.  Holt.  Ch.  J.  laid,  that  Twifden  was  once  ftronglv  of  opi* 
nion,  that  a  capias  does  not  lie  in  an  a£fi&m  on  thi  caje  m  aa  in« 
ferior  court ;  but  that  upon  confideratioa  of  the  book;  H.  6u 
Twifikn^  faid,  he  was  convinced  that  a  capias  well  lav.  Comb« 
260.  Pafch.     6  W.  &  M.   B.  R.    Rogers  v.  Marlcball. 

2*  In  infericHT  courts  the  courfe  is^  to  infira  an  flppoaranci  t$ 
Sftrofsy  and  that  ought  to  be  reafonahlt^  and  \(%r§fcHi$  be  made  to 
a  reafonabte  diftreft,  the  fleward  may  io^>ofe  a  fine  fbr  it ;  and  it 
would  be  too  much  to  dtftrain  goods  to  the  valile  of  the  debt  de- 
manded; and  the  officer  cannot  juftify  die  hndting  mt  bmfk 
to  take  fucb  diffarefi.  And  though  inferior  courts  majr  grant 
other  proceis  out  of  court,  yet  can't  they  grant  ao  attachment  m 
tmtimpt  but  in  court;  per  Holt  Cb.  J.  I2  Mod.  610.  HiH.  13 
W.  3.  Anon. 

8.  Judgment  was  given  in  die  town  court  of  Bnfioly  and  r^r 
iaxidj  and  zfcire  facias  taken  out  againjl  the  haily  and  a  jiWf  e^er^^ 
wards  the  court  granted  a  new  trialy  and  fee  afide  tbefirft  judgment^ 
and  an  attachment  was  granted  againfi  the  jadre  for  this  canfa. 
2  Salk.  zoi.  pi.  4.  Trin.  i  Ann.  B.  R.    The  Queea  v.  HiU. 

9.  An  attachment  was  prayed  againft  W.  the  town  clerk  of  an 
inferior  court,  for  refiifing  ah  appearance  on  an  attacbmeot  which 
was  tendered  without  putting  in  bail,  but  upon  reftoring  of  the 
goods  the  matter  ceafed.  Powel  J.  iaid,  it  is  the  courfe  of  inferior 
courts  to  take  fpetial  hail  even  in  cafe  of  an  execnier^  but  upon  .an 
habeas  corpus  we  wiU  difcharg^  him.  There  is  proa  ft  of  capias  \n 
an  inferior  court,  and  upon  this  there  may  he  fpeciatbail^  becaufo 
their  jurifdidion  is  limited,  but  this  is  never  upon  pricep  by  attetch- 
ment^  becaufe  this  proceis  is  againft  the  goods.  HilF.  10  Ann.  B.  R« 
The  Queen  v.  Wakefield^  and  tte  baili&  of  Litchfield. 

10.  A  motion  was  made  for  an  attachment  againA  Mr.  Street^ 
fieward  t^  the  borough  court  in  Soudiwark,  alleging^  that  there 
bad  been  a  verdiA  diere  pro  quer'  and  judgment  and  exeputiom 
cs^cuted^  ^ni  that  he  had  granted  a  new  tijal,  which  he  oiiffht  not 
10  have  done^  and  (at  afide  all  the  proceedings  on  the  ver^A  and 

siAmissir^i  iMt it 9ppcsw)|i  tfiat aftir  iffiift  vw joia^ 

"^  a  reference 


J»4  Court 

a  reference  and  an  agreement,  that  plaintiff  fbould  not  M  on  tA 
trial,  yet  plaintiff  brought  on  bis  caufe,  and  had  a  verdict  for  aH 
his  damages,  viz«  20l.  whereas  his  real  demand  was  not  above  jL 
and  this  being  made  appear  to  the  fteward  that  the  defendant  was 
furprifed,  he  ut  afide  all  the  proceedm^s,  and  faavino;  offered  the 
plaintiff,  that  if  he  would  try  the  risht  m  a  feigned  iflue  the  money 
ihould  remain  in  court  for  fecuntv,  but  this  being  refufed,  he 
granted  a  new  trial,  and  the  complainant  appearing  to  be  vex- 
atious, the  court  ordered  the  plaintiff  to  pay  13s.  4d.  cofts ;  for  it 
was  agreed,  that  though  an  inferior  court  cannot  grant  a  new  trial 
after  a  caufe  hath  been  fully  bsard^  yet  whire  a  verdi^f  is  obtainid 
by  furprife^  or  through  any  irregularity^  it  may  there  be  fet  afide^ 
r  25  1  The  judge  may  and  ought  to  en<}uire  into  it,  and  the  defendant 
here  made  no  defence,  nor  knew  any  thing  of  the  matter,  'till  ex-« 
ccution  executed.    Hill.  8  Geo.  B.  R.  Street'a  cafe* 


(L*  at  3)      How  they  muft  demean  to  the 

Superior  Courts. 

!•  ¥F  records  are^  or  writ  of  falfe  judgment^  or  certiorari^  or  writ 

M,    of  error  comes,'  the  power  or  the  court  furceafes,  and  it  1/ 

4rror  if  they  prneed  after  it,   Br.  Judges,  pi.  17.  cites  6.  H.  7.  i^; 

2.  If  a  writ  of  error  be  direfted  to  an  inferior  court;    they 

ought  to  execute  it  in  all  things  though  their  fee  be  not  paid  nor 

tendered  to  them ;   and  the  fecondary  faid,  that  the  fee  which  is 

demanded  by  them  ought  to  be  indorfed  upon  the  return  of  the  writ 

eferroTy  fo  diat  the  judges  may  judge  if  it  be  reafonable,  and  that 

divers  precedents  warrant  that  accordingly.    Lane  i6»  Hill.  4  Jae. 

in  the  exchequer,  mayor  of  Lincoln's  cafe. 

Koy  90.  3.  In  all  particular  and  private  jurifdidions,  if  they  come  to  b« 

"Gamon  ^'    certifiid  in  fi.  R,  in  a  writ  of  error  you  muft  fet  out  their  power  j 

S.c.aQX)rd-  but  if  they  have  their  power  by  a  Jlatute^  as  Wales,  then  it  need 

ingiy,  and    not  be  fet  forth  ;   per  Hyde  Ch.  J.  Godb.  381.  pi.  466.  Pafch.  3 

i^frfcd!'    ^*'*  2-  ^-  *"  ^®  ^^  Gunter  v.  Gunter. 

-Lat.  i8o.  Guoton  v.  Guotoa,  S.  C.  and  judgment  itverfed. 


(L.  a.  4)  Favoured  or  reftrained  by  the  Supe^^ 
rior  Courts.  And  what  (hall  be  an  admits- 
ling  the  Jurifdidion.  ; 

!•  'T^  HO  UGH  execution  of  a  judgment  had  In  an  inferio/' 
X  court  of  record  having  power  to  hold  plea  above  40s. 
aS'  in  London,  Oxford,  &c.  cannot  be  had  of  any  other  goods 
Chan  fuch  as  are  within  the  jurifdi£Hon  of  that  court,  yet  if  the 
record  of  a  judgment  be  removed  into  Chancery  by  certiorari^  and 
thence  by  mittimus  into  •  B.  R.  or  C.  B.  execution  may  be  had 
upon  any  goods  in  any  county  of  England.    Went.  OfE  Ex.  1 38* 

a*  B.  R* 


tfatittt  is 

2.  B.  R«  iMwr  fhtsjudgnuni  upon  a  tmmBion  In  anothei^  Court ; 
but  ify  after  ifliie  joined  in  another  court,  the  indidment  be  re- 
moved, the  party  is  always  admitted  to  wave  the  ifiue  below,  and 
{dead  de  novo,  and  go  to  trial  upon  iflue  joined  in  this  court. 

Carth.  6.   Trin.  3  Jac.  2.  B,  R.    The  King  v.  Baker.  ♦[  26  ] 

3,  In  debt  on  a  bond  futd  In  the  court  of  the  Jhtriffi  of  London-^  •  Mod.  19^ 
upon  not  guilty,  it  appeared,  that  tht  bond  was  made  out  of  the  f^'^  h 
jwriJdi&i$H  of  the  cowt^  and  therefore  it  was  obje£led,  that  the  pro-  Car^s.c.B, 
ceedings  were  coram  non  judice,  and  void,  and  that  the  feijeant,  Higginron 
by  executing  the  procefs,  was  a  trefpafTor  $    but  adjudged  for  the  3'  p*^[^ 
plaintiff,  and  by  Holt  Ch.  J.  to  which  the  reft  agreed,  ift,  where  court  di- 
an  inferior  jurifdidion  is  confined  to  perfons,  as  the  Marfhalfea  Y**^*^  ""^ 
was  to  thofe  of  the  king's  houfhold,  if  it  appears  by  the  declaration^  rJI^,"1\ji. 
that  tbi  perfon^  who  fuesy  is  *  qualified  to  fue^  though  in  truth  he  is-  pi.  401.  S. 
not  3  yety  iftho  dif indent  does  net  plead  to  the  jurifdiSfiony  but  comes  ^  ■^  ^y 
iti  and  admits  it,  be  Jhall  never  take  advantage  of  it  afterwards ;  windhtm 
but  if  it  is  not  averred  in  the  declaration,  that  the  perfon  is  quali-  and  Atkiuit 
fiedtofue,  and  within  their  jurifdi£tion,  all  the  proceedings  are  J"*^?".*"' 
void  &  coram  non  judice,  and  trefpafs  lies  againft  the  officer,  ^^tbe'^- 
I  Salk.  201.     Lucking  v.  Denning.  ficcr,  for  it 

wt»  impol^ 
fible  for  him  to  know  whether  the  fad  waa  done  within  the  jurifdiftion  of  the  court  or  not,  but 
as  to  the  plaintiflF  in  the  inferior  coart,  they  gave  judgment  againft  him  ;  for  though  the  officer 
OQoId  not  take  notice  (it  being  alleged  in  the  declaration  to  he  within  the  jurifdi£lion  of  the  court) 
^fapt  it  waa  without*  yet  the  plaintiif  bimfelf  {hall  be  bound  to  take  notice  of  it ;  and  though'the 
defendant  did  not  take  notice  of  it  there,  ya  be  (hall  not  be  eftopped  to  do  it  here,  by  admitting  % 
matter  in  an  inferior  court  in  a  caufe  that  they  had  no  juriTdiftion  of;  but  Scrogga  was  e  contra^ 
^ecaufe  there  was  a  judgment  in  being,  and  fo  long  aa  that  continued  in  force,  it  (hoald  patro- 
nUe  thole  that  aded  nnoer  it  till  it  were  reverfed  by  writ  of  error.  But  North  faid^  that  that 
would  not  alter  the  cafe ;  and  cited  the  cafe  of  Richardfon  v.  Bernard,  i  Rol.  810.  in  which  cab 
there  was  a  judgment.  a  Mod.  1 95.  S.  C.  and  the  court  were  aU  of  opinion  aa  to  the  point 

of  Ike  dffioert  but  as  to  the  eftoppel  by  admitting  the  jurifdi6^ion  before,  the  court  was  divided^ 
tbcrCh.  J.  and  Windham  held,  that  it  could  not  give  the  court  ajurifdi6Hon  where  it  had  none 
originally,  and  that  fo  it  had  been  rcfolvcd  in  one  Syuibi**  ca/e  in  a  fpeqial  veidift ;  but  Atkina 
■na  Scroggs  held  e  contra.  '  Jurifdiftion  is  admitted  by  plea,  and  by  admitting  it  the 
dMendant  la  for  ever  after  eftopped ;  per  Holt  Ch.  J«  11  Mod.  31;  Pafcb.  4  Ann.  B.  R.  iavafa 
•f  Lmtm  ▼.  Menia. 

4^  They  held  Tjilj^  that  ivbire  it  is  confined  to  fome  particular 
things^  and  tbi  fuit  then  is  for  fomething  elfty  of  which  they  have 
no Jurifdi^on,  all  is  void,  and  by  no  admiibon  can  be  made  good. 
•I  Salk.  202.  in  S.  C. 

5«  And  they  held  sdlv,  that  where  they  are  confined  to  plaa 
(viz.)  to  all  contraffs  arijmg  within  fucba  dijirifly  though  the  con- 
trad  arifes  out  of  i^  yet  the  court  may  award  procefs,  and  the 
offfaer  Hsay  execute  it^  unlefs  it  appears  to  him,  that  it  arofe  out 
of  the  jurifili^on  \  as  if  this  bond  had  ban  dated  at  York ;  but  he 
4s  not  bound  to  enquire  either  whether  there  is  a  caufe  of  aftion, 
cr. where  it  did  arift.    i  JSalk.  202.    Lucking  v.  Denning. 

6«  Bui  where  a  defendant  pleads  to  the  merits  of  the  caufey  and 
mot  to  the  jurifdiSiion  of  the  court,  he  can  never  then  take  advan« 
t^ge  of  the  want  of  jupf^Jidion ;  for  by  the  averment  of  the  county 
^and  his  piP^n  adqiiifiop,  bo  is  eftopped  to  fay^  that  it  was  a  matter 
that  tn^e  out  of  the  jurifdi£iion\  and  it  is  impoflible  the  court 
Ihouldl^now  v^ef^  a,traniitory  jpatter.arifes,  uolefs  the  defendant 
acquaints  them  with  it,     i  £alk,  202.  S.  C  . 

7.  Upon 


Dm  lv» 


> 

s.  F.  per  «^,  trpon  A  iiiodm  for  aii  ftttachment  againft  n  ltew«n(  of  «» 
f.*An^,  inferior  «mrt,  Jbr  difchh^ing  «  yVjF  *{^  ^*9  g0w  tkrirvirdimi 
teufecmtto  it  was  heU)  Chat  if  a  jury  in  fuch  court  wilt  not  agree  on  tbe  rtt^ 
ke  $.  c.      did)  the  way  is,  as  in  other  courtSf  to  ieip  thim  wkhout  mmh,  drink^ 

if  candle^  till  tbey  ^gra.     i  SaUc  AOI.  pi.  3«  Pafcli.  I  Aim; 
..  Anon. 

7  Mod.  u  S.  All  mifdimHO^ri  in  judicial  tffinn  9f  itifirior  courts  are  rM^ 
Cui^'ana  ^^^^  ^'  ^«  ^<^<'''''  ff  King's  Binch^  and  tbereibre  attachments  pk 
leteit  to  be  duly  againft  ftewards  of  diofe  courts,  for  granting  an  attachment 
^^  againft  all  the  party's  goods.    But  for  error  in  judgment,  *  judge 

is  not  puniflud>le»     i  Salk,  201.  pl«  3.  Pafcn»  i  Ann.  B.  K» 

Anon, 


C  27  ]  (L*  a.  5)     Count  and  Pleadings,  and  Pioceedingt 

in  Inferior  Courts. 

•Rep.  139*  I.  T  F  an  inferior  court  holds  plea,  and  in  the  ftile  of  the  court 

•  Jk.'c.  B.  X  ^^  ^^^  ^'^^  appear  how  it  holds  it,  viz*  by  chartej:,  or  br 
8.p.iiiTaiw  prefcription,  the  proceedings  in  this  plea  are  erroneous,  and  au 
■»'»c«fe     which  fellows  upon  it.     For  all  jurifdii^ion  to  hold  plea  refls 

♦  ^gaf  pK  ^  ^  crown,  and  therefore  it  ought  to  be  afccrtaintd  t$  ibt  iing*i 
14.  Fafeb.'  ccurt^  btw  this  pvwsr  is  d$rivid  from  the  crtwnm  Ydv.  46.  Hill* 
V  J««:       2  Jac.  Moufe's  cafe. 

B.  R  id  -^ 

cdb  of  PtncUrvM  v.  Kmgftoo,  S.  P^  ■■»  ■'    Cro.  C  46.  pi.  5.  Midi,  a  Car.  €•  B.  in  caft  of 

lMfaT.Moy£B»S.P. 

tf*  c.  46.  ^*  In  inferior  courts  it  is  n$t  ncctffarf  /#  fit  fifth  im  thsir  rmri^ 
^5.  Mich,  ly  what  title  and  authority  tbey  held  pleas  \  but  otbermfe  tsAen  thef 
Si^fc^V*'  ^^t^  *  f^  *^  chief  juftice  and  Jones.  Lat.  182.  Midi.  2  Car. 
Iiodfciv.    in  7  of  Gunton  v.  Gunton. 

Moyfe,  S.  P.  per  Curiam. 

Noy  £6.         3.  A.  brought  adion  againft  B.  in  the  imrt  of  the  vergCy  and 

Lid  to  b^'  ^covered  $   and  upon  error  brought  the  error  amgned  was,  that 

•rror.         the  plaintiff  declared  of  a  trefpafi  tnSt,  Martinis  witUn  the  Jurifi' 

di^iouj  and  upon  not  guilty  a  Ven.fac*  vn&frem  St,  Martinis  fre^ 

diff  and  fays  not  infra  jurifdi^ionem»    And  this  being  a  l9itri 

which  varies  and  alters  the  Unfits  of  the  jurifdi^ien  aecording  h 

the  refiance  and  remove  of  the  iingy  it  may  be  diat  St.  Martin's  wSS 

infra  jurifdi^onem  at  the  time  of  the  contiaA  and  die  declaratiosiy 

imd  yet  was  not  at  the  time  of  the  Ven.  fiic.  bring  feveral  months 

after ;  and  therefore  he  ought  to  have  laid  infra  jurifdi^Bonen^ 

as  in  the  declaration.    And  Doderidge  and  Jones,  being  only  ptt^ 

fent,  for  this  caufe  heM  it  was  error.    Lat.  214%  Pafch.  3  Car* 

Thair  v.  Foffet. 

Jo.  44S.  pL      4.  In  cafi  for  bringing  an  aQion  in  the  court  of  Brijlol^  at  th$ 

"  VilSSSSr  fi^  ^  ^*  «*^*^  *'^  privity^  whereby  the  plaintif  was  rmjrifimd^ 
8.  c.  tod  *  andfi  all  bis  creditors  came  upon  himj  and  he  Iffi  hts  credit^  tcc*  after 
the  court  vcrJid  for  the  plaintiff,  error  was  brought  and  affigned,  becaufe  it 
beidu  well.  ^1^  ^^^  ySftnc^^i  that  the  caufes  ofaOiom  wbiib  the  $tbir  irodit$ri  imd 

agcnnft 


CeiKt;  i> 

mjt  Urn  Hi  an  ft  wkhm  iie  jmrifii^kn  i/*  iU  tmrt  tf  SriJf^L 
U^  held  the  oamages  ill  tfiefTed,  becaufe  they  were  given  ae 
wril  for  the  mB&mas  brought  by  the  other  creditors.  But  firampf* 
too  J%  cantm  ;  becaufe  tie  nUiem  brmtght  hy  tkt  Hber  €redit§rs^ 
war  ^Hid  f^  aggrdvatiom  «ift/r,  and  the  caufe  of  the  aftion  waf 
the  arreft  and  imprifeimient,  like  the  cafe  where  a  man  fpeaka 
woid$  whieh  are  in  part  adionable,  and  others  only  put  in  for 
^aggravation,  and  damages  aflttfied  ibr  die  whole,  it  is  good.  Mar»' 
47,  8»  pi*  76*  Trin.  15  Car.    Thurfton  y*  Ummons . 

5«  la  error  to  reverie  a  ivdgment  in  the  Marihalfea  the  court- 
affirmed,  that  all  matUrs  tranfu^ry^  as  well  as  other  snattersy  ougbt  t§. 
ke  aUedged  t9  he  within  the  jurifdi&ien  \  but  if  one  lends  a  borfe  ai 
Hull  to  ridt  to  Beverley y  and  to  redeliver  the  berfi  at  Hull  si  a  cer^ 
tain  timey  an  afiien  lies  for  this  in  the  court  of  Hull  \   becaufe  it  is 

aund^  upon  die  loan  and  ^ilure  of  the  redelivery.  Sid.  i8o. 
^  .  17.  Hill.  15  and  i6.  Car.  2.  B.  R.    Inman  v.  Batten. 

6.  Error  of  judgment  given  in  the  court  of  York,  where  die  f  28  1 
plaintiff  declared^  that  the  defendant  being  indebted  to  him  at  York  Freem. 
iw^tf  jurifdi^ionem  for  good^  to  him  fold  and  delivered^  adtunc  (f  ^.*^P-  3«*» 
wdanpromifedtapay\  iad  the  judgment  was  reverfed,  becaufe  it  Fbist  &'p« 
ik  not  firnxm  at  what  place  the  goods  were  foldy  and  it  might  be  out  accoHiaf- 
rf  die  jurifdiaion.   Xev.  156.  Hill.  16  and  17.  Car.  2.  B.  R.  li^5«/K 
Stone  V.  Waddingtom  tTO.  * 

jadgmcnt  wu  always  to  the  contrary,  bat  preocdcnu  had  bees  fi»« 

7.  Where  aa  officer  of  an  inferior  court  jsiftifies  by  force  of  the  •  K«h.  la^ 
proceedings,  there  he  ought  tojhew  the  jurifdiaion  whether  by  pro"  ^'sJ^^u 
jcrtpiion  or  by  charter ;  and  if  by  charter,  he  ought  to  make  zpro-  to  a' pin 
fert  hie  in  Cuf .  of  the  letters  patent.     But  if  the  plea  be  pleaded  *»y »  ft'*"- 

by  afhntnger^  he  need  not  Jhew  fucb  certainty ;.  for  tliis  would  be  ^^\*^ 
to  laryhim  under  an  impoffibility.     Sid.  31Z.  pi.  23.  Mich.  i8.  byWinX 
Car.  2.  B.  R.    Chute  v.  Newton.  ham»  and 

cited  1  Cro. 
46.  pi.  5a.  the  cafe  of  Hodgct  v.  Moyle,  to  which  Morctos  aarccd^ 

.  8.  The  plaintiff  in  the  inferior  court  complains  that  B*  fucb  a 
day  attdflace^  being,  indebted  to  him  infra  jur'  Scc.for  money  lenty  did 
eUe  US  Uao  fr^di^o  affuau  to  tayy  and  doth  noifayy  that  the  money  was 
lent  in/^a  jurifdiSHomm  curtoi.  Per  Vaughan,  if  he  had  declared 
Upon  liui^  promifo  in  laWyihsLt  did  arife  upon  the  lending  of  the 
mooejr,  be  ought  to  alledge^  that  the  money  was  lent  infra  jur' 
&c^  But  if  money  be  lent  out  of  the  jurifdi<^ion  and  euprefs  pro^ 
mife  within  to  pay  it,  the  court  may  ixold  plea  of  this  promifc^ 
Sed  ^  aliter  fenfeniRt, .  becaufe  he  cannot  plead  non  affumpfit 
infra  iarifdiflionem,  fed  quaere  rationem.  Freem.  Rep.  3x7,  pi. 
392.  Mich.4673.  C.  B.    Bakcr.v.  Holman* 

9.  Trefpafs  for  taking  his  goods.  The  defendant  pleads^  that 
f^ocefs  ijpud  out  of  an  hmdred  court  tofeize  the  goods  for  not  appear'^ 
inggf  the  plaintiff  demiured,  becaufe  it  was  mt  atUdged  that  the 
€aufe  of^&umMd  arife  within  tbejurifdiStion  of  the  court }  and  the 
^murrer  held  goodl  Freem.  Rep.  260.  pi.  279.  Trin.  1679. 
Stainfion  v»  IbiidalU 

10.  Deit 


;  to.  t)dt  mp^n  A  hni  agtinft  an  executor,  ^o  pUaded  fhA  im 
Curia  domini  regis  de  recbrdo  tent'  4  die  Novemb*  anno  regnl 
doouni  regis  nunc  34.  apud  GuildhaU  civliat*  Norwic*  coram  A^ 
&  B.  Vicecom'  qufilem  civitatis,  one  Lilly  brought  debt  againft 
him  OH  a  bond  for  50OA  and  reeovendy  and  fo  pleaded  plene  admi- 
niftravit  praeterquam,  &c.  ouae  non  fiifficiunt^  &c.  defendant  de- 
murred generally,  and  adjudged  per  tot.  Cur.  for  the  plaintiff,  be- 
caufe  the  defendant  did  not  Jbew  by  what  authority  this  court  was 
boldy  yvi.  by  prefcription,  grants  or  otherwife,  according  to  Tur- 
ner's cafe,  »  Rep.  [133.  a.]  3  Lev.  141^  Mich.  35  Car.  2  C.  B. 
Jones  V.  Moldrin. 
fbcnr.  3»o.  i  j.  The  Jlatutes  o/ytofails  extend  to  inferior  courts  after  ver- 
Sf  m!  ^'  *^  5  aUowed  per  Cur.  Comb.  260.  Pafch.  6  W  and  M.  in  B.  R/ 

cafeofPhy-  Anon. 

Icrv.Bofon, 

cites  a  Saund.  2^7.  S.  P.  allowed  by  the  jtidgea  in  the  hoafc  of  lords,  that  they  are  helped  by  tb« 

SI  Jac.  cap.  13^  and  fays,  that  of  tmt  opinion  was  all  the  court,  and  judgment  in  the  principal 

cafe,  for  which  thia  waa  an  exprefii  authority ;  for  that  the  dificontbiuance  of  procefs  ia  helped  by 

the  common  law,  and  a  difcontinaance  of  court  is  helped  after  verdid  by  the  ftatutc  of  Jeofub^ 

and  faysi  that  fo  they  held  in  another  cafe  this  term,  in  the  cafe  of  Walvin  v.  Smith.  ' 

Id.  Raym.  t2.  Falfe  judgment  from  a  county  court,  where  debt  was  by 
piSchfoW.  jufticics,  the  declaration  was,  that  the  defendant  was  indebted  to 
a.  s.  P.  in  the  plaintiiF  within  the  jurifdiBion  of  the  courts  for  goods  fold  and 
Xte%  cafe,  delivered,  and  becaufe  it  was  not  alledged  that  the  contra^  wai 
principal  within  the  *  jurifdtSfion^  judgment  was  reverfed,  for  if  one  be  in- 
pomt  there  debted  to  the  other,  he  is  fo  wherever  he  goes.  12  Mod.  598* 
was  an  ac-   Mich.  13  W  3.     Stedman  v.  Robifon. 

tionfor  .  . 

nonev  lent,  and  becaufe  it  was  not  faid  that  it  was  lent  infra  jurifdidionem  Curie,  judgment  wat 
reverted;  for  per  Cur.  though  the  debt  is  tranfitory,  and  is  a  debt  in  every  part  of  £i!igland,  yet  it 
ought  to  be  laid  to  arife  wiihin  the  jurifdidion  of  the  inferior  court;  but  if  the  plaintiff  had  (hewni 
that  the  money  had  been  lent  infra  iurifdidionem  curiae,  or  if  it  bad  been  for  goods  there  fold* 
the  plaintiff  would  have  had  no  need  to  fay,  that  the  defendant  afifumed  to  pay  infra  jurifdiftionem 
curix,  becaufe  the  law  creates  the  promife  npon  the  creation  of  the  debt,  which  debt  being  withua 
the  jurifdiftion,  the  promife  (ball  be  intended  there  alfo. 

*L  29  ] 

13.  Let  a  debt  be  contraded  where  it  will,  if  bond  is  given  for 
it,  within  the  jurifdiifion  of  an  inferior  court,  that  gives  diem  ju-> 
rifdi£iion.  6  Mod.  303.  Mich.  3.  Ann.  B.  R..  Villars  v.  Carv. 
Sut  it  waa  i^.  In  anions  in  inferior  courts,  every  part  of  that  which  is  too 
Ma ruk °  i^^  ^f  ^*^  ^^iony  muft  appear  to  be  within  the  jurifdi^iony  other- 
tbttif  the  wife  of  fuch  matters  as  are  inferted  only  for  aggravation  of  da* 
natters  fo  mages,  and  might  be  omitted,  and  yet  the  aAion  remain  \  per  Cur* 
^ffem^i"''  ^  Salk.  404.  pi.  I.  Mich.  3.  Ann.  B.  R-    Stannion  v.  Davis. 

neceffary  to  maintain  the  adion,  they  muft  Se  averred  to  be  within  the  jurifdifiton,  i.  e.  where  tho. 
one  without  the  other  will  not  maintain  the  adion.  6  Mod.  a83.  S.  C-  ■■"  -ai  Mod.  7.  Staiu 
ner  v.  0avers,  S.  C.  accordingly. 

See  Freem.  i^.  Nothing  Jhall  be  intended  within  the  jurifdi^ion  of  an  in^ 
St^ita!^'  f^^^^  court,  but  what  it  eicprefsly  alledged  fo ;  that  where  an 
Pafch.  1673.  a^on  is  brought  on  a  promife  in  a  court  below,  not  only  the  pro- 
a' p*  d"h"'  ^^^^  ^^^  *^  cdnfideration  of  the  promife,  muft  be  alledged  to 
tcd.-^ibid'  ^^^^  within  an  inferior  jurifdi6Uon ;  becaufe  fuch  inferior  courts 
314.  pi.    '  are  bounded  in  their  original  creation  to  cades  ariiing  within  the 


WMKd  Mf 

lUub  of  fiid>  li«#:ci^aii  jurifiOaMmi  and  fhefefws  If  t  debtor^  ^on^-  74- 
dhac  hwcontoidcd  m  debt  odl  of  iocb  limitod  jwiTciifUont  cqium  ctl'^^t.il'K 

wtdun.  itj  yet  tbey -cannot  fue  tbore  for  fuch  a  debt  i   becaufe  the 1  s.  p/ 

«aufe  of  sk£li<mdidDo«arifewithbfuebjurifiliii^ion>  aod  therefore  P^^Cur. 
it  is  not* within  the  liiiii(s.of  their,  comnaiilioa  to.  try  and  deteroiUie  i  f  1.  j^^gj  ^j] 
and  tb^efore  tb0<oajidiram9m  $f  tin  frnmft  wtiib  is  the  canft  rf 
tin  mQUmnm^  hi^  4Uedgjed  U  hi'  within  tbi  jurifii^iioH  of  thr 
coart  i  and  not  only  t^  <  but  it  m^  be  preved  nptn  the  trial  \  atid 
if  ibc  plaimiflT  prove  a  coniidecatioii  out  of  the  jurifili^on,  that 
canODt  be  given  in  evidence ;  and  if  it  be>  the  defendant's  counfel 
may  prc^fe  a  bill  of  exceptions^  and  the  bill  wiUi  appear  tQ  b^ 
cnroDcousj  and  therefore  Saund^  74*  in  cafe  of  Deacock  v.  Beft, 
nakes  a  true  diftindion  between  counties  palatine^  and  other  il|^ 
ferior  courts*    Gilb»  Hift»  of  C^  Bb  152, 153. 

•  •  •  . 

(L»  a.. 6)    The  0£fence  and  Punlfhmcttt  <A  bring*  JfnTc^;,) 
ing  AAioos  tli^re;  in '  Cafe^  where  they  have  uo  sm  Aa'ioiw 

jurifdiaion.  ;  g:*-^^'- 

•  .  •  . 

*4.  T  F-#ne  it  arrefte^  bjr  process  in  an  inferior  courts  for  a  taufe  ^^^«  V 
*      X    arifii^  iout  of  tbeir.  ji^ifdiaion,  the  party  may  maintain  ^^^ZfZ!t!} 
MUen  mgimft  ibf  fhii&iff  nlfhi  levied  the  plaint  \   for  he  is  fup«>  tbthjlrif"^ 
.^ofed  to  know  where  the  eaufe  of  action  arofe,  hut  nei  againjl  the  ^'A'««- 
indt^9Peffietrs'^mhhaienecittedii  \  for  they  cannot  tell,  whether  ^g^;**^ 
it  ariles  within  their  jUriiSidion  or  not.    a*  Jones.  214,  2x5.  Gwyn  t. 
•Tfuu.34.  Car..ft.  &  JL    OlUet  v%  Befiey.  *  f"^'* '''''* 

**^  .  .  '  bcld^that 

trel^rs'and  falfe  {mpttfitmnrat  will  not  He  tgalnft  the  jud^^  oncer  er^rty.    ift.  No  *6t\otk 
'     locwl 


lul  t^infL  a  judfe  to(  wb«t  be  4otb  judicially*  tdly,  Nof  ag^ina  thf  pftoer  for.exccuting  th« 
Jroccft^of  a  judge*  or  court  w^  bts  Jui-irdi^oDi  tnougb  tbe  proccfs  be  erroneous,  o^  inverfo 

Ordiiic,  3dly,  ^or  of  the  party,  for  m  this  c4fe  of  a  boad.  It  ddth  not  appear  where  it  waa 
'txecated,  nor  can  tbe  party  know  the  extent  of  the  inferior  eoilrt,  nor  ii  it  clears  that  cafe  will  lye 

JMrely  lor  tbia  if  the  plaintiff  knew  it»  onleia  ea  yUentione  M  bold  him  to  bail,    a  Lutw.  933* 

aci^.  4  W.  ^  M.  ia  the  exchequer « 

ftk  Some  JnrfpliaieHf  are  limited \  lit*  me  to  tbe  fubjeSl  matter^ 

as  the  commiffioners  of  excife  touching  impofitions  for  ftron? 

^Waters,  and  they  adjudged  low  wines  to  be  ftrong  waters^  which 

was  an  excels  of  their  Jurifdidion^  and  therefore  an  a£bion  lay 

Bgainft  tiiem.    So  Marmalfea  Cafe^  Co.  1O5  they  hare  junfdi£tion 

in  debt  and  covenant^  where  both  parties  are  of  the  houfhold,  and 

in  t3re(])a&  where  one  of  them  was  of  the  houfliold)  but  this  did 

not  extend  to  tre^iafi  Up6n  die  cafe  and  their  holding  plea  in  af^ 

fiimpfity  was  coram  non  judice.    So  in  cafe  where  there  is  a 

founder  of  an  eleemolynary  foundation}  and  a  vifitor  is  appointed^ 

Jip4-ti> J?^#tp^^pR  jg  uaufed  by  nilea  and  ftamo^  if  the  vifitor  in 

^iij  feqlo  eiGmds  thefe  rules,  an  a&ion  lies  againft  him)  as  was 

agreed  in  the  cafe  of  Exeter  college  \  but  contra  where  he  is  mif^* 

^laken  in  a  thing  within  bis  power>  tbougli  there  is.no  appeal  over* 

jSdiy,./;i  ujpe3  ^  tbe  ferfins  as  in  the  ca(e  of  tMe  Mafftalfei« 

frherpibe  P9f!^  OBg^t  80  be  of  the  b0aihoids,4f^  u$  foprai  or 

.  YquYSl.  D  All. 


«]!  it  coram  imi  jdttor*  |dlf,  /«  rtAiO  ^  tk  fhM,  it -f 
of  pcioe  in  relation  lo  the  poor,  for  their  rdief  widitn.ditirfirvitnil 
penflies,  but  if  thef  tax  S*  to  die  relief  of  the  poor  of  D.  this  si 
an  apparent  exceft  of  jurifdifUon,  and  the  jufticea  and  oficer  are 
liable  to  an  aftion*  Of  this  fort  are  inferior  courts  in  corpora^ 
tions.  But  where  the  inferior  oonrt  has  cognisance  of  th^  afiioo^ 
and  is  only  reftninable  hi  it  at  the  picafure  of  the  partf ,  by  pleadv 
ing  to  the  jurifilidion,  efpecially  n^re  die  adion  will  lie  as  weU 
within  as  without  the  juriiilifiioii,  as  all  tnmfitory  mattersi  whe^ 
•it  cannot  appear  whelher  they  ariie  within  or  without  the  jurif« 
didion,  and  thereibre  if  the  peHbn  can  be  come  at  by  proccfiiy 
4>ver  wiiofe  perfen  they  had  jurifili^lioo,  and  he  omits  to  ^ead  to 
the  juriidiAioii,  by  pleading  over  to  the  merits  he  is  concluded  for 
ever.  The  reafon  of  a  prohibltidn  is  the  iame,  which  is  to  hinder 
the  party  from  being  wronged,  yet  if  the  party  plead  to  the  merits 
sio  prohibition  lies,  for  he  has  eftopped  himfelf  by  pleading,  but  if' 
aH  die  proceedings  were  void  &  coram  mn  judicc,  if  the  p9rty  has 
pleaded,  yet  a  prdiibition  ought  to  go.  Where  it  appears  in  die 
.  declaration,  that  die  caufe  aroie  out  of  the  jurifdidtion,  all  the  pro- 
ceedings will  be  coram  non  judice,  but  where  nothing  of^thit 
appears  thereby,  it  muft  be  notified  to  the  court  by  the  plea  of  the 
defendant  to  die  jurifdidion,  which  plea,  if  did  couit  re&^  <ir 
accepts  It  and  proceeds  afterwards,  if  it  be  bfeied  before  iApar-* 
lance  and  upon  oath  as  it  oueht  to  be,  all  proceedings  are  vdU^ 
and  the  juoge  and  offcer  liable  to  a6Hons#  See  W.  x^  cap*  35* 
By  pleading  to  the  aAton  the  defendant  camioe  hawc  an  aftion 
upon  this  ftatute,  and  therefore  the  fitperior  oourts-reliufe  t»  ^raJit 
prohibitions  upon  funeftions  that  the  caufe  <af\ife -out  of  jKko  wrlT- 
didion^  until  the  defendant  has  pleaded  this  matter  to  the  ^jurtir 
didion  of  the  inferior  court.  %  Lutw.  1565,  1566, 1567,  m  the 
Apjpendix  4  W»  &  M.  in  the  vgumeot  of  Baron  (JcAn)  Powdl 
in  Dcacc.  in  the  cafe  of  Gwyn  v«  Pool* 


3«  If  foits  be  in  infiri^r  e$mrt9  without  caufe  an  aAion  lies,  b«t 

not  for  a  caufelefs  iuit  in  die  courts  at  Weftminfter ;  waifalfk 

r  •|-1  imprif$nfnint  lies  for  one  taken  by  procefe  out  of  the  inferior 

courts  if  the  caufe  arofe  not  within  their  jurifiliAiofi'    %  Show* 

374)  pl*  3^^«    Trin.  36  Car.  a.  B«  R.  Anon.  .    . 

4*  On  an  iwfirmatHH  agtmfi  an  atfrmf  nf  thiflMriff^t  nmH 
of  London,  &  al*  f$r  arr^ing  «  man  in  a  jkam  a&imts  b$h^wg 


bim,U  baily  tic.  i§  gwt  m^myfr^M  bimj  itc^  die  court  feid,  that  if 
there  had  been  any  wrong  done,  the  rnnnfy  is  U  afply  t§  m  fnd^ 
rfthe  infer i0r  c$urt^  who  had  power  to  poniih  the  attorney  and 
die  bailifis,  and  Older  fetis&aioni&c.    Mich.  6*  Geo»  B«  iU 


cor"u*'TH)  (^*  ^*  7)    ^^  removing  Caufes  out  of  Inftrior 

(o)sjcsu.  Courts. 

See  Tit.  Ha-  .  ^  .  ^ 

bcasCorpuf  ^,  43  Elt%,  cop*  <•  "XJO  fprit  rf  haheat  ctrpui^  $r  otUr  wrst 
Me'^^'  S.%  JLN  fi9dfirti  U  rimmwaOion,  JhaUy 

Aocca  theret .  otUwii^ 


iSUmid^  iniifk  it  hi  JUHmrfi  mrU$  ibe  j^dii  if  tficir  if:  ihi  toifi^ 

t-  ai  3^**»  I.  ««/*  X5«  fi»  »t    iff^  wrk  u  nmvt  a  fi$it  ik  4*  £j/|^^^ 
it^tfimr  mmrt  JksU  k^^hytJ^  tmUfs  4h/iwsr0j  ta  tbi  ftiVMrds^  iSc*  \^  ^\,  ,1^ 
•fihtftmi  HurX^  krf^ri  tpii  4r  dem^irmr  j^imid^  Ji  m%  fuA.i^Ui  #r.  turned  that 
itmmtr^  ^  m$ii0kUd  mtkiwfaf^wiiis  a/twr  tb§  mrefi  #r  afpntr^.  Ido^edTbei 
mnct  9f  the  defendants  forccb« 

writ  cioc  to  him,  but  did  not  fay,  that  tfloe  wal  noit  ioined  Wkbio  fit  veekt,  dte«  at  it  oughr  to 
be  by<iW  (Utoic)  aud  'iiMffore  ill  t  thfre  wu  likewile  anotbetjault,  ^Hcaufe  it, being  in  an  in* 
Ibrtor  coiirt,  it  ••  not  r«<vnicd,  that  tkc  ^u&  «f  afUite  arofit  wiihin  the  juri£didM04  Comb*  I47« 
Trio,  t  Wi  ft  Mt  in  B«  R.  Aottai 

3*  41  ^iir.  I.  r^.  93*  'V*  3«  tJanjJuA  tanfe Jk»llU  ¥iminii 
^Jlaid  hj  any  ftub  wnt  pt  procepy  and  aftertuards  tie  him  cauft 
fM^bt  rimanqid'i  tbtfamt  cauji  JbaU  never  ^teryuardi  Pe  rem§yiii 
ar^aid  be/ere  judgment  by  any  write,  wbatfoeifer. 

4*  S,  4.     if  in  any  caufe  not  concerning  freehold^  leafe  dr  rent^  *•  ^*  *i 
it  Jbali  appear  or  be  laid  m  tbe  declaration^  that  tbe  d^btf  damqges  ^f'  ^ 
or  tbiugs  demanded  do  not  amount  to  j/.  fucb  caufe  Jball  not  beflajfd%  j^dget  y 
atr  rama^ed  in  any  otber  Courts  by  any  write  otber  than  writs  off^binfirine 
mrrmr  or  aftawu  defcrihed  i^ 

Sui.  21.  ymc.  toif,  c^.  p4r,  3.  mmj^  ftnceed  Im  e^tffif  therwUtfieeyfait  V>bicb  kppemr  of  ^rr  /«/</,  hU 
49  rxcted  j/.  thpitgh  there  mmj  he  •ther  M^hm  againjt  faeb  defindamlit  mtberein  the  fimiMt\f^t  4'^ 


aMndIr  aaa^  rMtoitf  5/.    1%ia  was  a  tempcfrary  a^  and  cwiiiaiicd'by  ^ <kot  ••  cap*  17.  tt^m  tbi 

5.  S.  5«  if  any  writ  /ball  b^  /M  fortb  e$nirtMy  h  tbe  ittteni 
^fbif  a&j  it /ball  be  lawfteifeir  tbe  judge  or  offiur^  ta  wbsm  fucb 
writ  JbaU  be  direHed^  to  difalUw  the  fome^  -  and  4$  ppocesd  as  if  n$ 

fttcb  writs  bad  beek  granted.  ^ 

6.  *.  6.     Provided  that  ibis  aff  /ball  extend  enfy  id  fucb  courts  J^  J?*  ^^ 
4f  monk  msd  fmr  fbttngti^e  ^edfs  ks  tbere  /ball  bt  an  tmr  bar-  jJ'tbVt 
riJUr  ef  tbree  years  /landings  thai  ^fiali  be  flawardf  t^ma^clerk^  where  aa 
yesdme  or  ncordar  rf  tbe  fatka  aetrt^  or  that  /ball  bi  ^kut  U  ^^'^^ 
/mdf  jkdge^  tend tltira  prefent^  msd  not  rf  caknfel  in  kny  caitfs  ibek  fd^d  t^aii 
depemekHg  ik  tbe  fame  tonrt*  inferior 

court  of 
%rhicli  an  otter  barrilfct  it  ftewardi  and  to  faft  tb«  iflbc  of  t^  |»1ihrt  wal  not  Joiiled  more  than 
Wet  «o«tfca  after  abe  ep pcoralKC  of  the  de^Ntdaota  cbeva  t  f«  tb«  by  tbe  AeNUe  ^  i  Jac.  tbe  fteward 
JmA  Kbcfty  to  profiaad  Mtwhblbwdiofi  and  wiiHout  ibe  allowaoce  of  the  wru;  yet  in  thia  calii 
ibc  ftsward  if  bound  to  return  the  writ  with  tbe  (pecial  matter,  otherwifc  he  Ihall  be  in  contempt  | 
and  Co  It  was  conftantly  ruled  in  B.  R.  when  Hale  wai  Cb.  Jt  Comb.  6^.  Mich,  i  W.  ft  M.  in 
B.  R.  Watfian  ^.  Ckfbe  ■■*  •Iflue  was  joined  itf  an  inSerior  ccMrt,  aod  tbe  fteward  refured  to 
allow  the  Habeaa  C^rpaa,  and  tbe«auie  wai  tried  bat  not  before  an  utter  barriftcr,  aa  it  *  dire^ed 
bytbeftatatei  the  court  bcld,  that  the  fteward  ought  to  reiurn  the  Habeas  Corpus;  and  thef 
luving  proceeded  tp  try  the  caofe,  no  utter  barrlftcr  being  fteward,  ao  Attachment  waa  awarded4 
«  Mod.  $A.  Ifieb.    i  Jae.  #<  B.  E.  AaoQ«  • 

7*  8.  7.  Tits  m&  /bait  kei  ektekd  to  aky  ^t/i  iuberein  dnyfucb 
fhk/ballbepleadid^  as  totdd kot  be  triedk^bin  ibe  jurifdi^ion  of 
fieeb  issferier  oHirt. 

8.  aj  %i  jac.  ^er  a  Pr^edekda  awarded^  no  ilipeiicckas  oughe 
to  be  gnurted,  unlds  it  unduly  vel  imiNavide  fimnnvk,  in  which 
cafes  it  tt  utinl  to  grant  one.  -  Cro.  C  4871  pL  li.  Mi^h.  23 
Car.&iL    Boww  r4  Cooper* 


s«  mmi: 


o.  tf$  iiuH  en  If  iMin^t  frm  tbi  fupirmiiniituy  $f  tf»»  kfti# 
in  hi$  court  of  B.  R.  It  is  a  confequence  df  eveiy  iiwerior  jurif^ 
dtdion  of  record^  that  their  proceediittt  h%  lemovabie  into  this 
court,  to  have  their  record  infpeded,  and  to  fee  whether  ^ey  keep 
diemfelves  within  the  limits  of  their  jurifdi^on*  I  Salk.  144^* 
pi.  3.    Trim  12  Vf.  3«  B.  R.  in  cafe  of  Gioenyelt  v.  Burwdh  ^ 


(L*  a.  8)    Judgments  in  Inferior  Courts,    Wheu 

void. 

« 

t.  TT7HERE  judgment  is  given  in  a  hafe  eourtf  or  pecufiar, 
VV  of  contrary  cweuant^  or  land  wbtch  lies  $ut  of  tbi  ju* 
rifdiSion  ef  th$  courts  it  is  void,  and  the  party  of  the  eirecvtion 
fliall  have  affifc  or  trefpafi*  Br.  Judgment,  pL  64.  cites  t%  A£D 
64. 

2«  But  >K^ere  It  is  given  there  of  franktemmmt  upon  ftdint^  wbtrg 
it  ought  to  bffued  by  writ^  this  is  not  void,  but  error,  and  there  it 
is  agreed  in  effect,  that  franktenement  (hall  not  be  recovered  in 
tourt  baron  but  by  writ,  and  not  by  plaint,  and  if  it  be  it  is  errors 
and  falfe  judgment  lies.  Br.  Judgment,  pi.  64.  cites  22  Aff.  64. ' 
Yelv.  130.       J.  £rror  upon  a  judgment  in  Cambridge,  becaufe  die  caufe  of 

J«c?  B.  R.  ^^i^'^  '^  ^^  ^  ^^  '^  ^  ^^fi  iallid  BL  j/crgy  and  it  is  not  avoruJ 
fttic  s.  C.  '  that  it  was  infra  jurifdiGiommj  cites  Kelw^  33.  a.  89.  a.  The 
??^'^.^  judgmefit  wsiM  entred)  ideovidotur,  and  |^^  Cur.  judgment  (ball 
\fiM  ad.^^"'  ^^^  b^  ''y  *  videtur.  And  judgment  for  mofe  caufes  was  rcverfed«: 
Judged  er-    Noy  129*    Ventres  V.  Carter. 

ipr;  for  it 

•ufht  10  i)c  ideo  confidcratmn,  &c« 

4.  In  aflimipfit,  &c.  die  defendant  pleaded  two  feveral  attach* 
ments  of  money  in  London,  viz.  of  one  part  of  it  due  to'  himfelii 
and  the  reft  to  a  flraneer,  and  both  due  on  b<»id.  The  plaintiff 
rejdied,  that  bod)  the  bonds  on  which  the  attachments  were  made, 
were  executed  extra  jurifdiSionem,  &e.  The  defendant  reioined^ 
that  the  bond  made  to  him  was  executed  infra  jurifdidionem,  &c^ 
and  upon  a  demurrer  the  plaindiFhad  judgment,  becaufe  judgment 
there  of  a  thing  out  of  their  jutifdiltion  is  abfolutoly  vmd^  and  md^ 
vantage  may  be  taken  thereof  by  pleading  witbout  a  writ  of  error  \ 
befides,  the  rejoinder  anfwers  only  part  of  the  replication*  3  Lev* 
23.     Pafch.  33  Car.  2.  C.  B.     Frumpton  v.  Petds. 

5*  Affumpfit  in  London  for  depa/funng  of  an  borfe  in  E£eM  % 

die  defendant  pleaded  in  bar  a  rormer  aSion  brought  in  thf 

lheri(F*s  court  in  London  for  the  fame  depafturine,  and  judgment 

there  for  the  defiendant.    The  plailitrfF  repficd,  £at  the  caufe  of 

a£Hon  did  arife  in  Eflex,  out  of  the  jurifdi£don  of  the  (beriiBa 

court.    Upon  demurrer  it  was  adjudged  that  the  pka  was  ill ;  for 

r  33  1  '^  they  hold  plea  of  a  matter  oitt  of  the  jurifdiffimsy  the  judgment 

is  voidy  and  cannot  be  executed.    3  Lev.  234.    Mico  v.  Morvis* 

Carth.494.      6.  It  was  held  in  this  cafe,  per  Holt  Ch.  J;  that  wherever  a 

b>HdicCb'  *^^  jwrifdiQien  is  in  fled  by  aO  ef:farUment  emd  the  ceurt  or 

J.iudeU/  judge 


juigi  that  nftrtife$  ibis  jurif£ffi9fi^  a9s  Ms  t  court  or  judge  pf-  wia<  tb« 
neard  according  u  tbe  c9mrfe  tf  the  csmmsn  laWf  a  writ  of  error  ^^^^ 
lies  on  their  judgments,  but  where  they  ad  in  a  fiimtnaij  method,    ^^^"^ 
or  in  a  new  coune  different  from  the  common  law,  there  a  writV>f 
error  lies  not,  but  a  Certiorui. .  i  Salk.  263.  pi.  5*    Trin.  12. 
W,  3.    Groenvelt  v.  Burwdlt 


(L»  a.  o)    Plea  or  Record  remanded  into  the 
Inferior  Court.    In  what  Cafes* 


I.  lL/rORTDjfIf€BS1VR  in  Ckejfer  die  teMnt  ifouiUi 
iVx  ffreigmr  t$  warranty^  by  which  the  recsrd  is  remroti 
int9  Bancdy  and  there  the  tenant  was  effhimd^  and  this  eflbign  was 
fuajbid^  by  which  the  plea  was  remanded  into  Chefter  to  take  the 
affize.     Br.  Parol  ou  Plee  remaund,  pi.  5;  cites  8  AflT.  22, 

2*  Iffirelgner  be  vouched  in  plea  of  land  in  tbo  huftings  in  Lon« 
don,  die  plea  fhall  ht  fent  into  Banky  and  when  the  warranty  is 
determined,  it  {ball  be  remanded  into  London,  and  in  this  cafe 
Bank  has  no  power  to  award  feifin  of  the  land,  bat  only  to  ttj 
Ihe  warranty,  and  to  remand  it.  Br.  Parol  ou  Plee  remaund,  pU 
8.  cites  43  E.  3.  1. 

3.  Formedon  in  London,  the  tenant  vouched  foreigner  to  war^ 
tantjy  by  which  the  plea  vnts  Jint  into  Bank^  and  procefs  rhade 
againjt  the  vouchee^  and  at  the  day  the  tenant  faid  that  pending  the 
proedfs  againft  the  vouchee,  it  was  found  hefore  the  efcbeato*\  that 
y.  N.  held  of  the  king^  and  dyed  without  heir^  by  which  the  king^ 
jeized  ity  of  4  gave  to  tbe  tenant  tj  patent^  and  prayed  aid  of  the 
king  I  and.'becaufe  the  tenant  waved  bis  vouchdry  and  this  court 
bas  no  other  power  here  but  to  determine  the  warranty,  therefore 
ihcy  recorded  the  aid  prayer,  and  remanded  the  paroF  into  Lon* 
don*     Br.  Parol  ou  Plee  remaund,  pi.  9.  cites  44.  £•  3.  2,  3. 

4.  Fine  came  out  of  franchife  into  B  R.  by  writ  of  error^  and 
n9  error  founds  by  which  the  party  fued  execution  there,  and  tho 
'bailiffs  of  tbe  francbife  where,  &c.  fcilicet  of  Oxon.  demanded  eo-m 
nufance  of  it,  and  were  oufted ;  for  when  the  plea  comes  inta 
B.  R«  it  (hall  not  be  remanded*  iBn  Parol  ou  Ptee  remaund^  pk 
16.  cites  50  AflT.  9*     ' 

5.  Bset  if  record  be  removed  into  C.  B,  oit  of  aneient  demgfne 
by  fretence  of  frank  fee^  and  it  is  found  no  frank"  fee,'  h  £hali  be 
remanded.    Ibid. 

6.  If  aid  of  tbe  king  be  granted  tn  affi%e  for  infufficient  'eaupt% 

yet  when  it  is  in  the  chancery,  it  (hall  not  be  remanded  till  the 

tide  of  the  king  be  examined  for  the  king,  otberwife  upon  a 

^ueber,  as  it  was  iaid.    fir*  Parol  ou  Plee  remaund,  pi.  j.  cites 

8H.7.  II.  -^ 

7«  wber^  record  smms puiff^eeuntj^ falatin^  $r  francbifoy  to  Br.rnvBftk 

U  Z  fry  dn  Office^ 


•I4  tmtt* 

©1.  i§,  tHei  ffj  g  fir^lgn  vouchir  df  f9rehn  reUttpty  the  record  fliall  %e  rvv . 
*  .  *         muded  after  trial  of  it*    Br,  Parol  ou  Plee  remaund,  ri.  4.  citea 

2'' Oft  *^  ?♦  Cfniran  viire  hti  cpurts  are  at  e$mmon  law^  «  the  Chan* 
^l  jg.  ^d  f»»7  tf»rf  ^*  i^*  i"  cafe  of  t^  tf^Verfc,  &c,  or  other  iflue  joined  in 
$.  c.  Qhancery ;  for  this  (hall  be  tried  in*  B.'  R,  and  there  fliaU  rcmaini 

and  there  judgment  (hall  be  given.    Ibid. 
SJ  OfflZ^**      •9-  5*  of  a  record  removed  frem  Q  B-  into  B,  R.  by  writ  of 

t.  s9.ciU9  W<M>  *>r  otfierwife,  quod  nota.     Ibid, 
c/  10.  A  man  was  mrtef^d  Ay  floint  im  Lemien^  and  after  tht 

defendant  hreugbt  writ  efdebt  h  Bank^  and  had  writ  of  privilege, 
arid  becaufe  it  appeared  that  the  plaint  wa$  elder  tban  the  writ^ 
fhe  defendant  was  remanded  into  London,  and  the  plaintiff  iq 
London  had  Proped^ndo^  quod  nata.  Br«  Proc^^endoi  pU  8« 
cites  8*  £*  4-  18* 

^3.  If  %  man  is  arrefted  in  Lend^n^  and  after  another  brin^ 
^aieu  im  Bank  agamfi  the  Jams  defendant  by  covin^  and  has  captae 
^gainft  him  f«  hi^  him  remtved  out  of  London^  and  the  plaintiJP 
in  L$n49»  t^^y  procedendo  for  the  qovin,  he  (hall  not  have  it  tm 
the  daji  of  the  return  of  the  ^pias^  that  the  parties  may  be  exa^ 
mined  of  the  ^ ovin,  gqod  notg  ;  but  if  the  dffondent  do0s  not  eonm 
iU  the  4ajtt  ^Cf  and  is  let  to  mainprixe,  die  plaintiff  aiay  have  m 
pew  kill  4gainjf  hintj  &ip.  j^nd  die  caufe  why  they  furceafe  in  Lon« 
^on  is,  becaufe  the  capias  is  a  fMperfedeaSy  in  it(Uf  p  for  by  th^ 
fireft  upon  it^  he  is  prifoner  at  the  Bank,  and  not  at  LondiMi,  and 
(hei^  tbev  cgnnot  proceed,  aqd  cannot  have  the  prifoner}  qao4 
|k9tsw    Br.  Procedendo,  pi.  11.  cites  10  £,  4.  16, 

I4f  Where  flea  of  trofpafs^  which  is  in  a  court  karon^  of  da* 
tnagfs  undiT  40I1  is  remox/ed  into  Bank  ky  Record^re  erroniet^ 
where  it  ought  ^lot  to  be  rumored,  diere  the  bafe  court  cannot 
|u:oceed,  becaufe  the  pte^  is  removed,  and  0ierefpre  Procedendo 
ought  to  be  awarded  to  t^em  to  proceed,  per  diverfe  (erjeant8| 
Quod  n^o  ()egs|vitf    Br.  P^rocedendo,  pi,  6*  cit^  ^4  H.  8,« 

''^a^'i  ^5'  ^  *  "'^^  ^^ifi^  «f  fran^hife  fnes  wrif  of  privilege^  and 
f  f  4  '$f  Q  ^^*''^'  ^^  ^f  ^'^  ^^  cauje^  and  after  does  not  come  to  propo  hit 
^  cauja  of  priytilege^  the  plaintiff  \n  fhe  franqhife  cannot  have  pro^ 
pedeiiaq,  and  therefore  it  ieoms  that  the  fir/l  furefien  rewiain^ 
(antra  if  he  had  koon  difnoijffd  hyaflowan^i  of  the  priyilego^  fof 
^en  his  fureties  are  difcbarged.  But  if  (eems  that  when  they  ro* 
iBove  the  body  and  the  catiie,  they  do  not  remove  any  (ure^es^ 
|mt  then  there  is  not  any  recpfd  a^inft  them,  and  then  it  fecma 
fhat  the  privilege  being  allowed,  the  fureties  are  difcharged,  contr^ 
where  d^e  privUege  is  no|  allowed ;  for  dipi  the  prifoner  and  the 
c:aufo  ms  always  remaining  in  the  puftody  of  thofe  of  d)e  fian^ 

Chjfct    pr,  Prppedendo?  pfi  13.  cit^  31  H.  9* 

16;  A  prpcedendo  U  a  writ  to  the  Judge  of  an  Inlbrlof  four^ 
fequirin^  him  to  proceed  in  a  caufe  formerly  removed  hither  hf 
CT^rf** . or 'fttlWf  writ,  9f  hj^  for  fomc  (wa»  hj  %eifcdeas, 

♦^»  W  Vf   r^T*  m. 

!;•  A, 


17.  A  proc^etkb  was  denied  to  be  granted  to  the  court  of  ^?^^°^ 
Canterbury  in  ejianunt  \  for  per  Cur.  it  was  never  known  to  cwterblt^ 
have  been  granted  in  fuch  a&iont  Sid.  66.  pi.  40.  Mich.  13  u)itBiMMft 
Car.  a.  B.  R.  Anon.  *^5!r^ 

ten  placciv  fiMh  ttotJMi  iMRt  iKrayi  Ima  tekd.    Sil.  ait.  pL  as*  Mi«b«  &6  Car.  •• 

a.Jt.  ^ 


18.  An  InHawmt  tf  h^Bmtry  being  brouriit  in  B.  R.  and  B^ufe  it 
/U,  it  was  moved  to  have  a  procedendo.    Tvi^rden  J«  £iid  it  "^{{^^^ 
could  not  be ;  for  a  record  filed  here,  cannot  be  removed  wiUiout  that  the 
aA  ef  parliament.    But  by  the  opinion  of  Fofter  and  Windham,  ^''"s]LT*' 
a  procedendo  was  {ranted.    Qucre  de  ceo.    Lev.  93*  Hill.  14  i^^^telZ^ 
vd  15.  Car.  2.  B.  K.    Upham's  cafe*  fimcevery 

^rM/tapr» 
cedendo  was  awarded,  againft  the  opinion  of  Twifdcfi  J.  and  e^mrafy  H  the  evmft  ^  tbt  cmurtm 
Sid.  1 08.  The  King  v.  Upton.  S.  C— It  wttJfM  iki  fitme  d*j  tAtt  the  eerthr^ri  vmu  rennmeJ^ 
Vbidi  cka  «ciurt  conceived  an  irragnbr  furprife,  notwithftandiof  the  bar,  and  the  ikrVs  afBnncd 
tbat  none  conld  iiitte.    JCeb.  170.    The  King  and  Jufticca  of  Somer(ct(hirc  v,  Upham.  S.  C. 

19*  Procedendo  lies  of  courfe  without  motion  for  not  putting  [3(1 
im  0fML    Comb.  107.  Pafch.  i.  W.  &  M.  in  B.  R.  Anon. 

lo*  It  was  moved,  that  if  the  plaint ij^  in  trr$r  6i  a  judgment 
In  the  county  palatine  of  Chefter,  dots  n$t  ntum  the  rtcord  in  a 
fliort  time,  there  might  be  a  procedendo  \  but  per  Holt,  we  r«if* 
wU  grtimt  a  frutiindo^  huauft  thtn  it  nothing  htfon  us ;  hut  . 
Mpon  a  certincale  that  the  record  is  not  come  in,  you  mu^  bavo  0 
mrit  di  oxHutiont  judicii  out  if  Cbsnary.  Comb.  422.  Hill.  9 
W.  3.  B.  R.  Anon. 

ai*  Upon  a  return  of  a  hab.  corp.  from  London,  a  by-law  was 
fet  forth,  laying  a  certain  penalty  upon  a  freeman,  for  felling  goods 
pot  weighed  at  the  city  beam,  according  to  the  cuftom  -,  and  it 
was  moved  to  file  the  return,  for  otherwife  the  defendant  could 
have  ho  remedy,  if  the  return  were  fidfe,  and  fo  they  might  return 
what  cuftom  they  pleafed  faifo  &  impune.  Holt  Cn.  J.  held,  that 
the  praAice  had  always  been  in  B.  R«  to  award  a  procedendo^ 
mtbout  filing  tht  ntum ;  but  the  queftion  (he  (aid)  was,  whether 
the  filing  would  binder  the  granting  a  procedendo  ?  that  it  was  true, 
that  the  habeas  corpus  *  /u/ponds  all  proceedings  below,  till  the  tSalk«3S*« 
court  has  determined  the  right  of  the  caufe  of  detainer  upon  the  ^  ^* 
return,  and  if  they  proceed  m  the  mean  time,  it  is  void,  &  coram 
nan  Jndico ;  fo  mit  a  procedendo  was  neceflary,  to  unty  their  hands 
below*  And  laid,  bs  could  fee  no  reafon,  why  they  might  not 
grant  the  procedendo  after^fbe  return  filed.  6  Mod.  177.  Trin. 
J  Ann.  B.  R.    Fazakerly  v.  Baldo.. 

a2.  When  a  ianft  is  removed  by  habeas  corpus  into  B.  R^s^ 
frocadendo  mof  bo  granood^  though  the  return  be  fiUd  \  becaufe  tbi 
record  is  mt  ritimfod%  but  only  a  trantcript  of  it.    Palch*  6  Geo. 

B«R. 

[For  mora  at  to  inferior  courts  and  proceedings  tborcj  fee  Cer- 
tiorari, Cuftoa)S«  (L  a  J  Habeas  Corpus*  Jnd  athor  propor 
titles. 

D  I  (M.a) 


is  €mt^ 

Animidv,  (M.  a)    Court  of  Stannanefm 

7^>  * W«     [  1 .  33  J.  I ,  "U  OT.  chartarum,  membrana  8.  parte  40,  41 .  pr^ 

J\.  Jfannatoribus  nejiris  in  comitatibus  Divpnia  V 

Cornubia^  grant  to  them,  &c.  of  their  privileges,  &c.  all  §nt  except 

ef  the  places  of  the  prifin^  vi%.  VOftwitbhl  fer  Cornwall  V  Lid'- 

ford  for  Devofiy  and  of  the  coinage^  vi%.  rQftvfitbUly  Badmyn^ 

Lifkerrety  Truro^  W  Helfion^  in  Cornubia.'} 

f 2.  33  £•  I.  Libro  parliamentorum  105.  ad poiitiouemjiamufiom 
rum  Cornubia^  conceditttr  cbarta  libertatumy  fuxta  formdm  c^nfr-* 
mationis  regis  Henries^  per  ft^  non  ^onjunhim  cum  Jlannatirtbut 
Devonian  &r,]  ' 

[3.   I.E.:;;.   Rotulo  patentium,  prima  parte,  membrana  13^ 
ConceJJio  minerariis  refis  in  comitatu  Devcniee  commorantibus^  quo4 
ipfi  a  die  confeffionis  pregfentium  per  quadriennium  proximo  fequens 
cempletum^  liberi  fint  IS  quiets  in  civitatibtiSj  burgis^  villisy  mer'* 
^  catiSf  &  aiiss  locis  quibt^cumque  in  comitatu  Devoniet  prardidfo  ^ 

aliis  comitatibus  vidnis  de  Tffeoloneo  &  omnibus  aliis  confuetudini-* 
bus  praftandis  di  quibufcumque  necejfariis  pro  viffu  if  veflitoi 
eorum  minerariorum  ibidem  emendis.  £t  quod  de  tranfgreJfionibuSf 
occajionibus  perfonalibusj  feu  placitis  aliquibusj  alicubi  tn  Curiit 
Comitatum^  Baronum^  vet  aliorum  dominorum  qugrusncunque^  tot^ 
r  36  3  *^^P^^^  prggdiflOi  non  placitent^  nee  placiientur^  contra  ifoluntatem 
fuam^  niji  coram  cujlodibus  nojlris  minergf  prmdiQm^  &  vicecomit$ 
nojlro  ejufdem  comitatus^  qui  pro  tempore  fuerint.  Vobis  omnibus 
is  Jittgults  firmiter  inhibentes^  ne  minerarios  nofiros  pr^diQos  contr0 
banc  concejjionem  nojlram  molejletis  in  aliquos^  feu  gravetis  -  qu$ 
minus  ipfi  quietanciis  iff  libertafibus  preediGis  uti  poffunty  junta 
formam  conceJRonis  ejufdem. 

[4.  4  H.  o.  cap*  8.    Richard  Strode  imprifoned  in  Lidford^  til) 

he  was  delivered  by  a  writ  of  privilege  out  of  the  king's  exchequer 

at  Wtftminfier^  for  tliat  he  was  one  of  the  coUedors  in  thp  did 

county  for  the  firft  of  the  two  fifteenths  granted  in  this  (^trlia-^ 

ment.] 

Thituim-       [5.  23«  H.  9«  cap.  8«    If  any  perTon  fhall  be  focd^  accufedn 

SnlTid'be*^  indifted,  imprifoned,  amerced,  condemned,  or  otherwi(e  vexed  or 

iothis pur-  troubled  in  his  perfon,  lands,  tvn-works,  goo^s  or  chatdes, by  anv 

l^ofe,  V19.    of  the  minifters  or  officers  of  oie  king's  courts  of  Stannary,  &c.l 

M  (htii  bi^       [6-  Hill.  35  E.  1.  B.  R.  Rot.    tValtor  Waitings,  a  tinner,  woo 

«  void,*      indited  4ft  Exeter  bffore  the  jufiices  itinerant,  for  killing  ff^altor 

4^t  Wallings,  the  fon  of  his  brother  in  Decenna  de  Holmsy  a^d  after  it  k 

there  faid,  quod  locus  in  quo  interfedus  fiiit,  fuit  infra  LibertateiH 

Stannaria,  and  after  the  defendant  rend|*ed  bimfelf  to  the  ih.eriJF 

ef  the  county  of  Devon ;  and  after  Thomas  de  Swinfey,  cuftos  ^tan^ 

fiaria,  camt  to  the  Jheriff  and  required  him  to  deliver  the  faid  de-m 

fendant  to  him^  upon  which  the  fherifF  delivered  him  to  the  laid 

"Thomas,  by  which  the  defendant  W2»  dMftus  ad  gadam  de  Lidford 

in  Libertate  ejufdem  Stannari«  \  and  after  it  ia  fiud>  ^uod  defendens 

adhuc 


•dkueeft  in  Lidfefd,  infra  Libertatem  pntiiStm  Stanniriae,  and  after 
it  is  demanded  of  the  fheriff,  wherefore  he  delivered  the  defendant 
to  the  fiud  cuftos  of  the  Stannary,  (*)  who  faid>  that  he  demanded  *  Fol.  54$^ 
him  by  force  of  the  faid  charter,  33  £•  i.  upon  which  they  were  ^  ¥  ^ 
adjourned  to  Weftminfter  coram  Rege,  and  day  given  to  the  (aid 
cuftos,  and  to  the  defendant  to  anfwer  it ;  but  the  cuftos  did  not 
come,  but  excufed  himfelf  by  fickneis,  and  for  the  damage  that 
might  arife  in  the  Stannaries  by  his  abfence }  but  the  defeAdant 
appeared  there,  and  pleaded  not  guilty,  and  was  found  not  guilty.] 
[7.  2  £d.  3.  Rotulo  Ps^tentium  parte  i .  Membrana  27.  nu« 
mero  130.  upon  the  fupplication  of  the  tinners,  the  king  gravud^ 
tbat  no  tin  fl^all  be  Wiighid  at  Tavi/iocky  io  quod  muUum  dijiat  a 
marty  and  fo  with  great  charge  tranfported  after  coinage  and 
weighing,  and  for  this  grievance  it  Jhould  henafur  he  weighed  at 
Jjbhurton^  Chagford^  and  P/ympton^  and  not  atTaviftock.  Apud 
Weftmonafterium  in  Scaccario  among  the  Eires  de  Cornubia* 
5  Ed.  2.  Rot.  6.  apud  Launcefton,  JVilUam  B.  and  G*  71  are 
fued  by  writ  of  confpiracy  by  J.  T.  for  appealing  bim  of  a  robbery 
3  Ed*  2.  &c.  upon  which  comes  P.  Jr.  and  Jbews  the  letter t 
faienti  9fx\  Ed.  i.  which  are  entered  in  bac  verba^  and  then* 
upon  P.  ^demands  conufance  of  this  plcsLjfor  that  the  defndantt 
funt  Stannatoresy  to  which  the  plaintiff' J .  T.  faidy  quod  praediSi 
ftannatores  Curiam  fuam  habere  non  deoent,  quia  dicit,  quod  ifta 
fequela  jam  per  5  dies  verfus  praediAos  defendentes  &  alios  con- 
l^uata  eft,  abfque  hoc  quod  prxdi£^us  P.  W.  vel  aliquis  alius 
eorum  Ballivus,  Curiam  fuam  inde  petiifTet,  vel  cartam  pracdicbm 
oftendiilet.  Dicit  etiam,  quod  cum  contineatur  in  dida  charta, 
quod  prxdtdi  ftannatores  operantes  in  dominicis  regis,  dum 
operantur  in  eifdem  Stannariis,  liberi  efie  debeant,  &  quieti  de 
omnibus  placitis  &  querelis  Curias  Regis  tangontibus.  £t  cum 
prsdi^s  ?•  W.  aUerit  praedidtos  ftannatores  coram  nuUo  jufti-  [373 
ciario  regis,  vel  miiiiftro,  nifi  coram  eorum  cuftode,  non  debere 
refpondere,  praedi£U  defendentes  non  funt  operantes  in  dominicis 
regis  nee  alibi  operantes ;  &  hoc  offert  verificare,  prout,  &c.  pro- 
iert  etiam  quandam  commii&onem  &  quoddam  breve  regis,  per 

Juod  quSdem  breve  idem  rex  praedidlis  Willielmo  B,  it  alius  man- 
ivit,  Guod,  Tbomam  de  la  Hyde  cuftodem  Stannaris  regis  prx- 
di^ae  m  focium  admittant  ipfo  Thoma  tunc  ibidem  prsefente,  & 
j^rxHStsiPk  commiffionem  admittente;  and  the  defendants  being 
deqi^anded  whether  they  will  anfwer,  fay,  that  not  till  it  be  deter- 
mined whether  they  (hall  have  their  court ;  and  the  plarhtifF  de- 
jnands  judgment,  as  indefenfum,  upon  which  day  Is  given  over  ad 
amdiendum  judicium,  but  nothing  done  in  the  roll.] 

[8.  The  court  of  Trematon  in  Cornubia  //  not  any  Stannary 
iotert^  for  the  JliU  of  the  court  ix,  Manerium  de  Trematon  Curia 
Domini  Regis  iHdom  tenta  coram  J.  S,  &c.  and  a  writ  of  error 
Jics  in  B«  R^  upon  a  judgment  there,  and  they  may  hold  plea  there 
'of  replevins.  Co.  fiook  of  Entries,  fol.  293.  bet^en  fValter 
Sk4ltcny  and  John  Starkey^  and  Nicholas  Axford^  15  EI.  Rot.  78.3 
fOf  If  a  fuit  be  in  the  dutchy  court  of  Caljhck-  in  Cornubia, 
Uituihg  0  i9pjhold^  and  after  a  vordiiti  Mr*  Corytori,  the  vice'- 

warden^ 


?i9  €mu 

livcfjpi  pcr.iMeridg*  J.  tad  Coke  Cb.  J.  i^reed  with  bfta  I 

bemn,  but  before  this,  thai  he  hath  bis  liberty  to  appeal  to  the 
*  warden,  and  afterwards  to  the  counfel  i  but  nt  writ  of  error  iUtb 
uftom  a  judgment  there  given  for  eut^  matter  touching  the  Stanneries  ; 
but  upon  a  mdgment  there  given  upon  collateral  matters  *  a  writ 
of  error  well  lietb,  and  this  hath  been  io  before  refolved,  as  the 
fiune  is  to  be  feen  recorded  in  the  Chancery,  in  the  Petty  Bag 
Office,  by  all  the  judges,  upon  a  conference  had*  3  Bulft,  183^ 
Pafch.  14  Jac.  in  cafe  of  Langwortby  v.  Scott* 

22.  S.  gave  b^tiet  to  deiiver  Jo  -much  tiiy  nude  in  the  tin-work  Id 
Pevonfliire,  at  fuch  a  place  within  the  herifdiSlion  of  the  Stanne^y. 
In  debt  upon  the  .bond  [brought  in  B*  R.]  the  defendant  pleaded 
to  the  jurifdidion  of  the  court,  becaufe  it  was  a  tin  caufe.  Mon- 
tague Ch.  J.  fiud,  it  is  alleged  in  die  plea,  that  the  defendant  is  * 
a  tinner,  and  this  is  not  traverfed,  ana  puts  the  cafe,  that  if  the 
condition  was  to  deliver  the  tin  at  Briftol,  whether  die  Stannery 
court  (hould  Jiave  jurifdidion  there  ?  implying,  that  it  (hould  not. 
But  Doderidge  (aid,  the  cafe  is  not  fo  here,  for  it  is  to  be  delivered 
within  the  juriidi^ion*  The  defendant  fliewed  certain  articles 
under  the  great  (eal,  appointing  and  limiting  the  jurifdidlion, 
wherein  the  article  goes  only  to  the  caufe,  and  not  to  the  perfon* 
Doderidge  J.  faid,  the  jurifdii^ion  of  the  Stanqeries  had  been 
debated  before  all  die  judges  of  Endand,  and  their  charter  of  £•  i. 
and  the  ftatute  of  50  £•  3.  was  ihewn  to  them,  and  that  both 
ilatute  and  charter  were  general,  viz.  as  to  the  caufe,  and  not 
reftrained  to  the  perfons ;  yet,  Montague  Ch.  J.  at  leneth  ruled^ 
that  becaufe  the  caufe  and  the  perfon  are  both  privileged,  the  ju- 
rifdidUon  be  allowed*  2  Roll,  Rep.  44,  45.  Trin.  16  Jac.  B.  R» 
Pinfon  V*  Smale. 

23.  C.  a  mlnifler  in  London,  came  into  die  Stanpery  court  at 
the  fuit  of  L.  and  put  in  furety  and  then  came  again  \  it  was 
ihewn,  that  neither  the  plaintiff  nor  defendant  were  tinners^  nor  the 
caufe  a  Stannery  caufe ;  whereupon  C.  was  dilchar^ed,  and  then  C» 
was  immediately  arrefted  again  by  L.  and  procete  awarded.  An 
attachment  was  granted  againft  L,  and  a  prohibition  to  the  cour^ 
for  the  defendant  ought  not  to  be  arrefted  in  coming  to  make  his 
law.  And  Ley,  Ch.  J.  (aid,  that  it  was  ufual  there  after  the  oath 
niade,  for  3d.  to  enter  the  plaihtifF  a  tinner.  2  Roll  RepJ  379. 
Mich.  21  Jac.  B.  R.     Lovice  v.  Clofe. 

24*  The  jurifdidion  of  the  Stanneries  »  only  fir  tin  matters^ 
and  where  the  perfons  which  futy  or  one  of  themy  be  a  tinner  i  and 
all  their  preceeaingt  there  fummarify  and  de  piano,  widiout  any  for* 
Dial  couHe,  are  illezaly  and  the  king^s  courts  (hall  take  notice 
;w4iere  diey  proceed  irregularly,  and  mail  controul  them,  and  pre* 
ierve  the  junfdi£tion  of  the  court ;  per  Noy ;  and  approved  by  the 
court.  Cro.  C.  333.  pi.  19.  Mich.  9.  Car.  B.  IL  Adams  y« 
Ld.  Warden  of  the  Stinneries. 

25.  The  cufiom  in  the  Stanneries  to  try  cau/es  there  h  fi^  jurors 
H  a  void  cuftom;  though  in  Wales,  where  it  is  connrmed  bjr 
ift  of  parliamenti  it  is  good.    So  xcuftem  of  Uie  Stannery  court 


Ui^§ii esheu^lM ag^Jlh$Jfy  ttkd  gM»  is  void*    SiA.  333* 
fL  36.  Mich.  16  Car.  a*  B.  K.    Aikc  v.  ~' 


1  • 

(N«a)  Court*  Jurifilidion  of  Court,  Pleadings  how< 


have  the  pleat  at  tht  dijireji^  and  the  writ  abated  by  ni$nt  iUdiri  •f 
thi plaintiff.     Br*  Jurirdidion.  pL  o«  cites  45  £•  3*  17* 

2.  He  who  pleads  to  the  jurifdi&'on  by  the  cinpa  p^rts^  (hall  C  4^  J 
conclude  judgment  if  the  court  will  takt  unujanct.    Br,  Jurif- 
didion.  pi.  17.  cites  49  £.  3.  24. 

3*  Debt  in  L§ndon  iipon  an  obligaii$n^  the  dipndant  pUaded^ 
that  it  was  made  K  durtft  in  another  c^nmty^  by  which,  it  wa^ 
awarded  quod  defehdens  eat  fine  die,  &  quod  querelas  nihil  capiat 
per  i)ucreiam,,and  b^  all)  this  judgment  doa  not  g4  in  bur^  but  f 
thi  jurifdiQien^  and  Uich  plea  cannot  be  fent  into  bank  to  be  tried 
and  remanded  as  foreign  voucher  in  London^  for  this  it  bjjlatutt 
which  dois  n§t  extend  to  pirfmal  anions.  Br.  Jurifiii^on*  pi.  83* 
cites  3  H.  4*  i8. 

4*  Formedon  ofzfiignory^  caftUy  and  man$n  Newton  faid  as 
to  Acjiignory  and  manor^  diey  an  in  the  county  of  Carmarthen^ 
and  dut  the  king  and, his  progenifmrs^  and  all  tbofi  wbtfe  wfiati 
&c.  bav£  had  time  out  of  mind^  jurifdi^son  royal^  £ychequer  and 
juftice  in  tbi  fame  county^  and  writs  fealed  with  the  feal  of  the 
prince^  and  that  thofe  lands  and  all  others  in  thi  fame  county  havi 
bom  pUaded  within  the  fame  county y  and  not  out,  judgment  of  the 
writ,  and  admitted  there  that  he  may  plead  matter  which  goes  to  tho 
jmrifdi&ion^  as  here,  and  conclude  to  the  writ^  Br.  Brief,  pi.  i65* 
dies  7  H.  6.  36. 

5.  Trefpals  again/t  T.  C.  Rolf  laid  he  Is  Chancellor  of  Oxford^ 
and  King  Henry  4  granted  to  J.  D.  Chancellor  of  Oxford,  and  his 
iiicceflbrs,  that  they  Jbould  not  be  impleaded  by  writ  of  trefpals,  nor 
of  ^ntrafi  of  things  which  thev  do  by  their  office,  and  Jhewed  that 
he  di/hreined  the  pleuHtiff  by  bf$  offee^jadgment  if  tho  court  will 
fate  eonufance^  per  fiabb.  Ch.  J.  you  oufbi  to  have  demanded 
jmk^nent  if  the  writ.  .  Br.  Blrief.  pi.  169..  cites  8  H.  6.  i8«  19. 

6*  For  thofe  of  London  have  privilege  that  they  ftnUl  not  be  Jm» 
fleaded  out  of  the  citf  of  bis  lands  ^  and  if  writ  be  brought  here  of 
land  in  London,  he  uau  plead  this  matter,  and  demand  judgment  of 
the  writ,  and  not  to  the  jnrifdi^lic^.    Br.  ibi^. 

7*  If  the  plaintiff  counts  in  debt  or  trejfafsy  and  the  defendant 
pleads  to  the  'juriJii3iom^  the  count  Jhall  not  be  entred  before  the 
jmrifdiHion  be  affirmed^  and  if  continuance  be  taken  till  the  next 
.Utsa^-  it  ihall  be  uppn  .the  writ  as  if  no  count  had  beeo^  and-  at  the 
oeact  term  the  plainriff  iball  count  anew.  Br.  Count,  pi.  36.  cites 
4  H.  6.  x8« 

'^  ^     8.  In 


♦ « 


I'    .►: 


4*  €tmt 

t,  Itt  ctetiiiae  ol^  a  dttrier^  the  iM^^^ 
0ml  H§  nur€y  and  pleaded  Co  the  jurilaidioiii  bocaule  die  ta^d  im  thi 
tharitr  is  within  thi  cinaue  p$rts^  amd  it  was  admitted  a  good 
defence,  and  therefore  irfeems  that  he /hall  n9t  maktfull  defmct^ 
if  he  will  plead  to  the  jurifilidion,  but  it  was  not  adjudged  if  the 
plea  be  good  to  the  junicliAioQ  in  tiiis  tide.  Bn  Jurifibdion.  pU 
36.  cites  8  H.  6.  aa. 

1  9.  Mondanceft§r\  the  Uiumt  pleaded  to  ihe  Jurifdiffien^  iecattfi 
the  land  iies  in  another  entnty^  and  the  affien  is  hrdught  in  C.  B. 
and  iemtoiiieA  Judgment  if  the  eeurt  weuld  take  cenujanee ;  and  pef' 
Moyle  the  plea  is  good,  and  IhaB  not  conclude  to  the  writ,  but  to 
the  jurifdidion,  for  anodier  court  ought  to  hold  this  plea,  and  not 
this  court,  and  therefore  well  s  contra  where  his  plea  proves  that 
he  ought  to  have  other  adion  in  this  court,  but  this  plea  proves 
that  this  cQurt  Jhall  net  held  plea  ef  this  aHien^  but  anetber  ceurt^ 
Bn  Jurifdtdion.  pL  59.  cites  38  H.  6.  i8. 

io«  Pleadings  to  me  juriflidion  are,  ift.  Ancient  demefiie^ 
adiy,  County  palatine.  Sdly,  Cinque  ports*  4thl7,  Foreign 
#r  ^f  1  plea  in  perfonal  a^ons.  Brown's  Anal.  3. 
4  oiicuflcd  12.  RuUs  of  pleading  to  die  jurifdidion  are,  ift.  Plea  l»  ditf 
^'^  .J""<^,  jurifdiflion  after  the  declaratien^  Ihall  not  be  entered  till  it  be  f 
t|  c to  s!  dirmifTed,  and  die  continuance  ihaU  be  upon  die  writ,  adlj,  Tbif 
c.*t  Br.  Jo-  Idea  (ball  not  be  pleaded  X  ^fi^  ^  general,  but  may  after  zfpeciiJf 
"/^'*?Irt  i^P^^^^^^^i  ^  *  ^'*  '®*  ^^^  '^^^  omnibus  &c.  '  jjdiy.  Upon  the 
ttH.6.s?p!  v'^  ancient  demefne  may  be  pleaded  to  the  jurifdiaion.  4thly)  A 
^itwu^xk  foreign  plea  may  be  pleaded  to  the  jurifdidion  in  a  perfonal a^ion^ 
**^^^^Jj*  but  not  in  a  real,  fthly.  If  one  pleads  to  the  juriiaidton,  and 
VfT  thtx,  concludes  to  the  aHiem^  the  juriididion  is  admitted,  |  except  ill 
one  cannot  fome  fpecial  cafes.  6thly,  Every  ca/He  in  tBe  cinque  ports  is  in« 
^'rifdiaiSr  tended /iriia^A/f,  and  not  any  member  of  the  ports  (49  E.  3.  34.) 
it"aii'  after  7thly,  The  Tower  of  London  is  accounted  in  law  to  ibnd  in  the 
tfiy  iropar.  county  of  Middicfex.  Sthly,  The  f  plea  to  the  jurifdiAion  oughl 
f' wtlp'for  ^  ^  pliaded  at  the  firfi^  except  in  fome  ipecial  cafes  (a4  before.) 
tCrintry^a  9dily,  The  judgsnent  in  thcfe  cafes  js»  as  in  other  pkas,  that  the 
faivii  rx«  writ  fliall  aluite.    Brown's  Anal.  3,  4. 

ceptionibua, 

Ac  tam  ad  brewe,  i|ttMi  M  Bfrntioiitni,  Ac  (aoc  laid  ad  jarifdiAioneB  curie.)  Comb,  i^fi 
Pafch.  6  W.  A  M.  ID  C.  B.  Drnham  v.  FloBptsnk  aad  dtci  s  H.  6.  Sfn  ■.  u  H.  6.  8.  and  a# 
H.  «.  32 


Ibcic 


fMrrr  Bawm^  (an  ibcic  ihf  conrt  •ugitt  ii>  uka  confideration  tbcreia.    Ucatli'a  Mas.  ti.  ciUS 
I  R.  3.  I. 

f  Plcaa  to  tbe  jarifineion  oina  always  ba  plcidcd  prune  die.    Canli«  b6.  Mab.  1 W.  A 1^ 
•k  B.  R.  io  calcel  AadKivi  V.  Ckikc 


Court.    JuriOi^lloii. 
(O.  a)    i^ffirmed.    By  what^ 

1.  TN  fermtdon,  die  tenant  faid  afier  the  view  that  Ae  bmih 

JL  in  fyalesy  where  the  king's  writ  does  not  run^  judgment  dT 

dM  Wfitt  for  he  cannot  have  it  10  tbe  jurifiiiaioii,  for  ke  affihnM 

Urn 


4( 


Br.  Jivifiiidioii.  pi.  ^7.  ciM  7  ii.  6. 36^ 

imparlis^  and  tbt  pitM  U  the  jmri/di&ipm  is  not  tnind^  the  jiurif* 
^&^ioa  is  afirmed  1  €9»Us4t  if  ii  ^pi4r$4f  rttord^  iy  fUa  stUni^ 
Ihat  h^  has  picaiksd  to  the  juriltfidion.,    Br*  ibid* 

3.  The  plaintiff  dedared  in  the  Marflial'fi  Cpiirt,  upon  aa 
in^mU  compmtagH  imha  furifiUiinmm  kc.  and  bad  judgmcin. 
it  waa  obje^tdt  ttiat  c^e  aK:(;oMn(  dod>  aether  tbt  duty ;  w  that 
9B9jmk  in  Yo^k^uki  (hat  do  otiifr  c^ideiatioii  be  laid  to  in« 
title  the  -c^urt  t^  any  jwfdiiSUoiii  the  Judgnent  ought  not  ta 
ftaads  but  it  was  Ji^Hldgadi  that  die  attftmt  mmr  fufitami  at ^ Jw 
|A#  omrt  jwrifdisim.  8  Mod.  77«  Pafeb.  8.  Gao*  17^3.  Spack^ 
^lui  V.  Huffey. 

terp^    eccleaaaical  ^^lifamoftt  9iiU1itc&[;«  m^/  01^^ 


»mm0ami^t^m^it^m^mmmmmmmm0^mtm^i>*mm^m*^m^mmi^mmtm^i^m^-^t^mit*immmmmmmmmi»m^tmmmmmmamtftmi 


(A)    Creditor.    Favoured  in  Equity  againft  tlie 
Debtor^  and  others  claimiog  from  him. 

i.f^ONVETANCS  hy  covin  does  ndt  diveft  the  eftateout  Jei*.  ^$. 
VjI  of  die  debtor,  feoffor  &c.  but  he  ftands  ftili  feifed  as  to  the  ^[*  j(^5-  ^'<^ 
credifxans'  nocwtthAanding   t)K  feoffincat.    Hob.  72.  pi.  86*  ILL'chi'n/ 
Humberton  r.  HowgiU.  R«p«  t3>* 

15  C»r.  •• 
Kaylor  V.  Baldwin,  S.  a» 

a.  AJuJ^Buni  of  a  debt,  nW  />rf  to  a  furcbafir  acimwledgei 
M  in  §ni  iay^  the  judgment  to  be  preferred*  Toth.  rSo.  cites  4 
•r  5  Car.     Owen  v.  Lady  Deancourt. 

3*  A  itbtor  gmployid  a  crtditor  to  purcheft  lands  for  him^ 
;uid  tp  take  up  money  to  pay  Ear  it,  which  he  did,  and  took  the 
^urchafe  in  his  own  name.  The  debtor  fued  in  Chancery  to  have 
Ae  lands  on  payment  of  die  money,  but  the  creditor  having  on 
other  occafions  mortgaged  his  own  lands,  and  engaged  for  the 
debtor,  Biidgman  K.  decreed,  that  in  order  to  have  a  conveyance^ 
the  debtor  ftfould  pay  the  debts  as  wtll  as  the  purchafe  money. 
aCb4D#  C^es  87.  cited  per  Finch,  Chancellor,  as  the  Cafe  of 
Itcadbuoiv.  Aiaafd* 


^  €MUK  no 

4.  AJifiUMmt  afigr  marrim  in  ptnjkanti  •f  a  Uni  9rMgfin 
mmt  tifnre^  is  good  againft  creators,  as  if  made  before,  and  is  not 
a  voUii\tar}r  conveyance,  nor  -fraudulent  \  agreed  per  Cur.  2  Keb« 
700.  pi.  52.  Mich,  22  Car.  2^  B;  R*  Lloyd  t«  Fox. 

5;  Trufitit  by  a  fettlimint  fir  faylmnt  of  debts  pretend^  tiiat 
they  have  not  fufficient  power  to  fell,  and  the  biir  prettnds  that  be 
btttB  fimg  Jfafutitznd  fecurities  which  charge  the  lands,  and  fa 
obftrud  the  (ale,  and  the  wife  pretends  that  fhe  has  a  jointure^ 
hut  is  wiliing  U  accept  200o/.  in  Ueu  of  it*  Decreed,  that  all 
parties  join,  that  the  creditM  may  be  latisfied,  (excepting  the 
jointure,  which  was  prior  to  all  tfie  fncumbfances,  or  to  pay  he^ 
900d*  in  lieu  of  it)  and  the  debts  to  be  fiitisiied  in  equal  propof^s 
tion,  the  truftees  to  <be  indemnified,  and  hare  dieir  charges  and 
allowances,  and  fuch  fecurities,  as  the  creditors  refpedively  have^ 
to  be  delivered  Up  to  die  purchafons.  '  Fiit  Ri  262.  Trin.  28 
Can  2.    Bennet  v.  Ingoldsby  and  Hampfon< 

6.  Creditors,  n§t  parties  t$  a  fuit^  allowed  fix  RKMitbs  time  to 
eesne  in  and  prove  their  debts  before  die  nufter,  paying  their  pro- 
portion of  the  charge  of  the  fuit  to  be  afceftained  by  the  mailer, 
and  i£they  come  not  in  as  afore£ud,>  to  be  excluded*    rin.  R.  358. 
•r  A^  1  Pafch.  30.  Car.  2.   Foot  v.  Clerk  and  Venner. 
But  the  rc^      7*  One  feixe J  in  tail  of  lands,  whereof  a  term  was  in  truftees  ta 
porter  ftyi  attend  the  inheritance^  Jevies  afine^  and  hy  deedfnl^e^s  the  land  t$  a 
}ti^L%Xt  **'  ^/^  '^^^'  ^^  declares^  that  after  the  deh  ie  paid,  the  land 
was  hut  te.  to  he  te  the  eld  ufes^  and  after  devifes  the  land  fir  payment  efall  hit 
mmt  in  uiJ  jg^fs  I  ^  it  was  decreed,  that  die  lands  are  liaUe  to  the  payment  ot 
WM^^'iti  *«  teftator's  debts  in  general.    Vem.  99,  lOO.  Mkb.  i682» 
ibcouMnot  Turner  v.  Gwynn. 

charge  it  by  ^ 

bit  willt  nnleri  it  be  inteodtd  he  had  ftill  a  pow«'  of  doint  it,  Mgjtd  in  (im,  fly  rcflfim  of  tlim 
fine,  notwithftanding  be  had  declared,  that  atter  paytneot  ot  the  toooK  it  (hoiiJd  gtf  to  the  former 
«fe«.    Ibid. 

Tentnt  in  |ail  fuffen  a  r*c9vny  to  kt  1m  s  wnrtgmge  jf  500jwtn,  and  then  Kaitt  the  taadt*  tha 
eld  ufca,  and  makes  his  will,  and  dtvifti  all  bh  landtfir  fmjmtmt  of  bis  Mtt,  The  court  thottclik 
the  fquity  of  redemption  Ihoold  be  auett  to  fatitfy  creditors,  or  a  fubfequent  grantee  of  an  annuitv. 
Note,  the  redemftiM  timi  limited  to  i/at,  bis  beirt  «r  4{ffiffu*  Cbas,  Free.  39.^  Hill.  1691.  foul 
v.  Auftin.  *  : 

•  Chan.         8.  Creditor  (hall  be  relieved 

HUK  t6^i  in  the  cafe  of  •  Chamberlain  v. 

m^  Car.  a.  Mtch.  i682«  in   cafe  of  Noel  v.  Robinfon;  and  Lord  Ch9ui<« 

S.C.  denied  ccllor  faid«  It  is  Certain  that  a  creditor  (hail  compel  a  legatee  Xf^ 

feUS^'"     refund. 

JFioch,— ^a  Freem^  Rep.  pi.  37. 8.  C.  but S.  P.  doea  not  appetr. 

9.  A  deed  eftruft  was  made  for  payment  offich  credtters  at  cenm 
in  within  a  year  \  yet  a  creditor  not  coming  in  widiin  the  year^ 
will  not  be  excluded,  but  it  is  a  continuing  truft ;  but  a  bill  may  be 
exhibited  after  the  year,  to  compel  the  creditors  who  ftand  out  t6 
come  in,  or  renounce  the  benefit  of  the  truft.  Vem.  a6o.  pi.  tst* 
Mich.  1684.     Dimch  v.  Kent. 

10.  Creditors  on  judoinents  and  bonds  decreed  to  redeem  mert* 


i  arainft  a  lefatee^  fald  to  be  fettled 
'.  Chamberlam.  Vem.  R.  92.  Arg. 


faies  towards  (atisbdion  of  their  debts,    a  Chni.  Rep.  39O; 
%  Jic.  2.  Anon. 

ii«  ABdoa 
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11.  Adion  of  debt  brought  again/l  an  heir  upcnjhe  bond  of  hh  a  Chan.Ca- 
enuftory  vrhopUads  a  falfe  plea^  and  the  plaintiff  has  a,vcrdi<a  ;  ^^^ll^ff'/ 
the  defendant  dies  before  the  day  in  banky  and  devifes  bis  lands  to  miOcd 

7.  5.  The  obligee  brings  a  bill  againjl  the  devifee  to  be  paid  his 
debt.  Lord  Chancellor  faid,  there  is  no  colour  of  equity  in  this 
cafe,  unle(s  you  will  have  it  that  the  defendant  died  malicioufly 
before  the  day  in  bank,  on  purpofe  to  defeat  the  plaintiff  of  his  " 
debt,  and  difmiffed  the  bill.  Vern.  400, 401.  pi.  373.  Pafch.  i686« 
HoUey  v.  Weedon. 

12.  A  tenant  for  life  was  outlawedyand abfeonded ;  B.  purchafes 
his  eftate.  Jeffries  C  fet  afide  the  purchafc  in  favour  of  creditors, 
the  purchafe  being  made  at  an  under  value^  and  pending  the  prof e^ 
cution  at  law  againjl  A/w,  and  having  notice  thereof.  Vern.  465. 
pi.  448.  Trin.  1657.     Hern  v.  Meers. 


it  came,  and  ought  not  to  be  put  to  the  charge  and  trouble  of  con-  cites  s.  c. 

troverting  the  account  direfted  by  the  court  to  be  taken.     Sed  non Whcrt 

aUocatur.    Per  Jeffries  C.  2  Vern.  75.  Trin.  1688.    Stiddolph  v.  lor  "Jw^ 

Leigh.  Untlyfold  M 

term  to  one 
that  contrived  and  confented  to  the  dcvaiuvit,  a  creditor  by  bond  was  allowed  ro  follow  the 
cflate  ia  the  handa  of  the   purchafor.     Decreed  at  the  Rolla,  and  affirmed   by  Ld.  Covrper. 

%  Vera,  616.     Crane  v.  Drake.' S.  C.  cited  jnd  agreed  by  Ld.  Hardwick/13  November, 

1738.  who  faid,  that  he  had  examined  the  regiltcr  bookt  and  that  there  the  decree  was  founded 
opoo  partiewlar  f  roof  of  frauds  which  Mr.  Vernon'*  Report  does  not  plainly  and  fully  fet  forth 
in  cafe  of  NugeQ,t  v.  Gittord,  and  decieed  accordia|{ly,  oocwiib  (landing  it  was  inQQed  that  noiict 
wai  not  cxprelsly  given  to  the  purchafor. 

14.  The  fon  is  furety  for  the  father  to  feveral  perfons  by  bond| 
and  the  father  enters  into  Jiatute  to  indemnify  the  furety^  and  pay 
the  debts.  Afterwards,  at  the  inftance  of  the  father,  one  of  the 
creditors  exchanges  his  bond  for  a  mortgage  from  the  father.  The 
fon  extended  the  lands  mortgaged,  pretending  he  was  damnified.  - 
Several  of  the  debts  to  be  paid  were  the  debts  of  the  fon.  De-  L  44  J 
creed,  that  the  mortgage  be  redeemed,  or  foreclofed,'  and  a  per- 
petual injund^ionagainft  the  ftatute.  2  Vern.  39.  i  Hill.  i688. 
Legriel  and  Morifcoe  v.  Barker. 

15.  Lands  were  fettled  by  the  parliament  for  the  payment  of  Cs 
debts.  The  truftees  brought  a  bill  againft  the  acfminiftrators  of 
C.  to  difcover  the  perfonal  eftate,  &c.  And  the  adminiftrators 
(who  were  adminijlrators  as  creditors  to  C.)  with  three  or  four 
of  the  creditors^  bring  a  bill  againfi  the  trvflees ;  and  it  was  de» 
troed^  that  they  Jhall  fell^  &c.  and  that  all  creditors  may  come  in  by 
a  timey  contributing  to  the  charges,  &c.  and  now  the  plaintiin 
(as  atber  creditors)  exhibit  their  bill  againjl  the  adminijlrators^ 
and  againilr  the  trujleesy  to  difcover  the  perfonal  ejlate^  and  to  havi 
the  lands  fold^  ice.  The  defendants  objeQcd,  that  the  plaintiffs  , 
ought  not  to  have  exhibited  a  new  bill,  but  (hould,  by  motion  to 
the  court,  come  in  as  creditors  upon  the  former  bill  exhibited  by 
the  adminiftrators.  But  the  court  over-ruled  it,  and  faid  this  bill 
was  welt  brought)  becaufe  it  Calls  the  adminiftrators  themfelves  to 
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an  account,  which  could  not  be  upon  the  former  bill.  j.  ChsBl* 
Rep.  216.  Pafch,  1688.  G  we  vers  v.  Danby  (Earl  of)  &  al\ 
iVcrn.yjSa.  1 6.  Where  a  judgment  creditor  levied  his  debt  out  of  tbc  per- 
Mich.1718.  fona]  eftate,  the  court  inclined  to  relieve  a  ^^W-creditor,  and  to 
Ficidtng,^'  place  him  in  the  ftead  of  the  judgment-creditor,  and  charge  thi 
s.  P.  de-  landvfxth.  his  debt.  2  Vern.  182.  pi.  164.  Mich.  1690.  Porej^  v«  . 
ciecd.         Marfh. 

17.  Lands  on  marriage  were  feitUd  ««  daughter Sj  emd  their 
heirs^  till  3000/.  he  paid  by  the  next  remainder-man.  Decreed  at 
the  rolls  and  affirmed  on  appeal  by  Cowper  K*^  that  judgment-^ 
creditors  (hould  redeem  the  daughters  who  had  entred  on  the 
cftate,  but  that  on  the  daughters  account  of  profits,  the  furpliis 
fhould  not  annually  go  to  fmk  the  principal,  but  only  as  an  entire 
fum  of  zoool.  was  raifed,  and  fo  on,  not  till  another  loool.  was 
raifed.  2  Vern.  523.  Mich.  1705,  and  578,  Hill.  1706.  Bla- 
grave  &  al\  v.  Clun.  &  al.' 

17.  Marriage  covenant  to  pur  chafe  and  fettle  lands  9f  j^ool»  per 
ami.  to  Baron  for  life,  then  to  the  feme  for  life,  remainder  to  the 
heirs  of  their  two  bodies^  and  if  he  dyed,  no  fettlement  made^  tbt 
wife  may  eleSf  to  have  either  400/.  ^/r  tfiiff.  or  3000/.  in  money ^ 
in  lieu  of  dower  and  thirds.  Baron  dies  before  a  fettlement  made  % 
the  court,  in  favour  of  creditors,  will  not  allow  the  wife  to  eltSt 
the  3000!.  in  money,  and  the  children  to  have  400I.  per  ann* 
fettled  on  them  after  her  deceaie,  and  fo  to  exhauft  the  afTets,  but 
decreed  a  fettlement  of  400I.  per  ann.  on  the  wife  for  life>  re- 
mainder to  the  children.  2  Vcrn.  R.  605.  pL  543.  Hill.  1707. 
Hancock  v.  Hancock. 

i8»  4000/.  was  put  into  truftees  hands  upon  the  marriage  of  Dr; 
Fulham  with  Mrs.  Evelin,  to  be  laid  out  in  lands  to  be  fettled  upon 
the  hujbandfor  ///>,  remainder  to  the  wife  for  life  for  ncr  Jointure^ 
remainder  to  thefirfl  and  every  other  fin  of  the  marriage  in  tail 
malcy  remainder  to  the  heirs  of  the  body  of  Dr.  Fulham,  remainder 
to  his  right  heirs  in  fee ;  the  wife  dies^  leaving  ijfue  a  fon^  and 
after  the  hufband  dies^  before  the  money  was  laid  out  in  land,  and 
devifes  all  his  eftate^  both  real  and  peifonal,  to  truftees  during  thg 
minority  of  his  fon^  for  the  benefit  of  his  foUj  and  in  cafe  he  dies 
before  the  age  of  21^  then  he  gives  feveral  legacieSy  and  the  refidue 
of  his  perfonal  ejiate  to  charitable  ufes^  &c.  The  fin  died  before 
the  age  0/21.  Creditors  bring  a  bill  againfl  Dr.  Fulham's  exe- 
cutor and  his  brother^  who  claims  the  4000/.  as  real  eftate^  and 
not  fubjeSf  to  debts  by  fimple  contraSf^  fuggefling,  that  there  are 
not  perfonal  afTets  enough  to  pay  Dr.  Fulham's  debts,  without  the 
4000I.  be  taken  as  money,  there  being  no  ifTue  left  of  the  marriage^ 
and  th^  whole  would  have  vefled  in  Dr.  Fulham,  if  he  had  out- 
^  lived  his  fon,  &c.  and  the  confideration  of  the  marriage  agree- 

L  45  J  ment  extends  no  further  than  the  ifTue  of  the  marriage^  and  not  to 
the  general  heir  of  the  hufband,  &c. 

Mr.  Vernon,  for  defendant,  who  was  uncle  and  heir  at  law  to 
the  fon  of  Dr.  Fulham,  and  claims  the  4000L  as  real  eflate  defcended 
to  him,  cited  the  cafe  of  Whittick  v.  Jermin,  tempore  Hale 
Cb.  fi»  which  was  the  firft  cafe  where  truft  money  to  be  laid  out 
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in  lands  was  hel3  to  be  real  eftate.  Atkins  v.  Atkins,  tbmpore 
Jeffcrys  C.  fuch  truft  nioney  (hall  be  taken  as  real  eftate,  and 
ihall  go  to  the  heir,  and  not  to  thG  executor,  though  the  articles 
be  filent  as  to  the  remairtdcr  in  fee,  and  the  limitation  of  the  arti- 
cles went  no  further  than  td  the  iflue  of  the  marriage.  So  a  wife 
(hall  have  do\Ver  of  fuch  trufi  money,  and  a  hufband  fhall  be 
tenant  by  the  curtefy,  &c. 

Per  Harcourt  C.  I  (bill  not  give  my  opinion  now  if  the  4000I. 
agreed  to  be  laid  out  in  land  by  the  marriage  articles,  (hall  be  takeil 
in  equity  to  be  real  eftate  againft  the  creditors  by  fimple  coritradt 
for  the  benefit  of  a  collateral  heir  at  law,  but  refer  the  account  of 
the  perfonal  eftate  of  Di*.  Fulham  to  the  matter,  to  fee  if  that  be. 
fufficient  to  pay  the  debts  by  fimple  contraft  j  for  if  fo,  then  this  » 

point  cannot  come  in  quenion.  I  do  not  think  the  cafes  cited 
come  up  to  this  cafe ;  the  firft  cafe  was  in  favour  of  the  i/Tue  of 
the  marriage,  and  not  for  a  collateral  heir  ;  and  in  the  fecond  cafe, 
the  difpute  was  between  the'  heir  and  the  executors,  but  not  of 
creditors  j  fo  in  dower,  and  by  the  curtefy,  it  has  only  been  carried 
againft  executors,  and  that  does  not  come  up  to  the  cafe  of  cre- 
ditors.    Mff.  Rep.  13  July,  13  Ann.     Fulham  v.  Jones  &  al*. 

20.  BUI  hy  a  judgment  creditor  to  open  a  decree  of  forecidfure^  t§ 
liohich  fuit  be  was  hot  a  party ^  f^SStft^^i  fraud  ^xA  contrivance 
between  the  mortgagor  and  mortgagee  thereby  to  cheat  him  of 
his  debt.  The  mortgagee  pleaded  the  decree  of  forcclofure  and 
purchafe  of  the  equity  of  redemptioni  and  by  anfvier  denies  thi 
frauds  but  admits  he  bad  notice  of  the  judgment  wh&n  he  brought 
his  bill  to  forec?ofe,  but  did  not  know  the  perfon  who  had  got  the 
judgment,  nor  where  to  find  him,  and  for  that  reafon  did  not  maki 
him  a  party  to  the  fuit.  The  mortgagor,  by  his  anfwer^  admits  the 
mortgagee,  h\xtfays,  he  was  in  prifon  at  the  tifhe  of  the  foreclo^ 
fure ;  but  owns  he  employed  a  folicitor.  to  appear  for  him,  &c. 
He  fays  J  that  being  very  poor  and  neceffitous^  and  in  prifon,  he  was 
frevailed  on  to  afjign  his  equity  of  redemption  for  20  guineas, 
though  the  ejiate  is  worth  a  great  deal  more.  Per  Cowper  C. 
fince  the  mortgagee  had  notice  of  the  Judgmeht  before  the  fore- 
dofure  and  purchafe  of  the  equity  of  redemption,  the  plaintiff"  may 
go  before  the  matter,  and  be  at  liberty  to  furcharge  or  falfify  the 
mortgagee's  account ;  but  the  mortgagee  is  not  to  account  for 
the  profits  fince  the  decree  of  foreclofure,  and  the  plaintiff  being  a 
judgment' creditor,  and  nst  a  party  to  the  bill  of  foreclofure,  may 
redeem.  Note,  in  this  cafe,  the  plaintiff"  being  an  obfcure  perfon, 
was  ordeted  to  give  *  fecurity  to  anfwer  cofts,  in  cafe  he  did  not 
redeem.    Mff.  Rep.  Mich.  2  Geo.  in  Cane.    Bird  v.  Gandy &ar. 

21.  A  jointure  was  made  after  marriage  in  bar  of  dower ^  by 
flie  hu(band,  of  lands  which  were  then  his  father's,  and  the  father 
joined  therein  j  but  it  was  not  to  take  effeSf  till  after  his  father*: 
death,  as  the  ftatute  requires.  Afterwards  the  \\\x^^ni  devifed 
bis  lands  for  payment  of  debts,  and  died,  living  the  father,  and 
then  the  creditors  bring  a  bill,  and  the  wife  would  wave  the  join^ 
iure,'said  claim  dower,  and  after  fuch  her  anfwer  put  in,  the  fether 
died*    But  ParJcer  G*  feeing  that  by  waving  the  fettlement,  the 
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lands  would  go  to  the  heir  at  law  not  fubje^t  to  the  payment  of 
debts,  fince  it  was  mverpart  of  the  teftator' s  eftatt^  the  father  out" 
living  hirriy  and  To  the  affets  would  fall  fihort^  and  that  what  the 
wife  did  was  in  favour  of  the  heir  at  law,  to  the  *  prejudice  of  the 
creditors,  he  decreed,  that  (he  fhould  take  the  eftate  for  her  life, 
but  that  ihe  fhould  ajffign  it  over  in  truJI  for  the  creditor s^  wh9 
Jhould  convey  to  her  a  third  part  of  her  hujhand's  lands  for  her 
dowery  free  from  incumbrances.  zoMod*  487.  Pafch.  i  Geo.  i. 
Mills  V.  Eden. 

22.  A.  feized  in  fee  and  indebted  to  feveral  by  bondsj  in  which 
his  heirs  were  bounds  devifed  his  lands  to  An  for  lifcy  remainder 
to  his  frjfj  (ffc.  fans  in  taily  remainder  over.     Lord  C.  Macclef* 
field  decreed  a  fale,  though  there  was  no  devife  of  the  land  for  pay- 
ment of  debts.     2  Wms^s  Rep.  234  Trin.   1724.    Manaton 
V.  Manaton. 
sVern.306.      23.  Where  debts  byfpecialty^  and  which  are  a  lien  at  law  on 
in  pi.  295.  the  real  eftate^  zrc  paid  out  of  the  perfonal  eftate  by  executors  in 
5f)g^-*?f3.  eafe  of  the  lands,  the  creditors  by  fimpte  contrast  (hall  ftand  in  the 
the  cafe  of  places  of  the  creditors  by  fpecialty  to  have  their  debts  (atlsfied  out 
Koight  V.    efthe  landsy  and  decreed  the  lands  to  be  fold  for  that  purpofe,  and 
whcre'the    ^^^  ^^'''>  ^^^  ^^  ^^  infant,  to  join  in  a  conveyance  within  fix 
perfonal  €•  months  after  he  comes  of  age.     9  Mod.  151.  Trin.  11  Geo.  I.  in 
ftatew^tap.  Canc.     Charles  &  al*  v.  Andrews. 

plied  in  pre- 
judice of  a  bond -creditor  to  fatitfy  zfiatmtt  which  boond  the  landa,  and  the  h«nd  could  not  tffeft 
them,  and  adds,  that  the  court  uiually  marJhaU  the  ajftu^  fo  aa  all  creditora  may  have  a  fatif- 
fa6tion,'but  never  to  prevent  an^  creditor  from  obtaining  fattsfadion  of  bis  debt,  nor  a  purchafbr 
from  protediog  his  purchafe. 

Seieachan.      24.  A  legacy  of  looo/.  was  bequeathed  to  a  feme  fole  infant, 

K?n"a"''**  charged  upon  land^  and  payable  at  25.     She  took  hulband,  who 

time,  34.     ^Jfigned  the  fame^  during  her  infancy^  to  W*  in  conjideration  of 

S.  C.  but    750/.  and  sAervfzrds  Jbe  attained  her  age  of  2^.     It  was  infifted 

■ot  S,  P.     againft  this  affignment,  that  it  was  made  for  lefs  money  than  was 

really  due,  viz.  75ol.  inftead  of  loool.     But  it  was  anfwered, 

that  the  intereft  of  the  75ol.  from  the  time  it  was  paid  to  the 

s^ttaining  25,  and  the  hazard  of  her  dying  before  that  age,  made  it 

a  dear  bargain,  and  that  with  regard  to  any  judgment  or  other 

creditors  of  the  huiband,  as  they  claimed  under  him,  and  had  net 

fpecifick  lien  on  the  legacy^  they  could  not  be  in  a  better  condition 

than  he  himfelf  was  \  and  Ld<  Chancellor  decreed  the  affignment 

good,  -and  that  W,  was  intitled  thereto  with  intereft  from  the 

wife's  attaining  the  age  of  25.     2  Wms's  Rep.  (603.)  (609.} 

'         Trin.  1731.    Duke  of  Chandos  v.  Talbot. 

25.  Where  there  are  proper  perfons  to  get  in  the  eftate  of 
another.  Chancery  will  not  fufFer  the  creditors  of  the  teftator  to 
bring  a  bill  in  equity  in  order  to  get  in  that  eftate ;  but  if  the 
executors  will  collude  with  a  debtor^  there  is  no  doubt  biit  a  ere-* 
ditor  may  bring  his  bill^  in  order  to  take  care  of  the  eftate^  and 
charge  the  executors  with  fuch  collufion  \  per  Parker  J.  who  fate 
for  the  Lord  Chancellor*  Barnanl.  Rep«  in  Canc.  32.  Pafch  1740. 
Franklin  v.  Fern. 

(B)  Agreement 
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(B)  Agreements  between  Debtor  and  Creditor, 
How  far  good  and  binding. 

I.  TTVEBTOR  agreed  with  his  creditors  to  ajjign  alibis  eflate 
xJ  on  oath,  to  perfons  in  truft,  for  payment  of  bis  debis^  and 
fuch  allowance  to  himfclf  j  moft  of  the  creditors  ngned.  Debtor 
imbezzled  fome  of  the  goods,  on  which  fome  oF  thofe  that  figned  - 
took  out  a  ftatute  of  bankrupts.  The  debtor  filed  his  bill,  but  no  L  47  J 
relief.  Chan.  Cafes  i8.  Hill.  14&  15  Car.  2.  Fuller  v. 
Lance. 

2.  All  the  creditors  of  A.  except  I.  S.  agreed  to  accept  5/.  in 
tht  pounds  and  to  take  A's  bond  for  the  fame,  and  I,  S.  promtfed  ta 
dofo  t$a^  but  inftead  thereof,  brought  an  a£tion  for  the-  whole  debt. 
On  a  bill  bv  A.  fuggefting  as  aforefaid  I.  S.  infifted  that  the 
plaintiff  is  able  to  pay  die  whole,  denies  the  agreement  as  fet  forth, 
and  that  if  he  did  promtfe  to  come  into  any  compofition,  it  was  to 
be  paid  5s,  in  the  pound  ready  moneys  and  15s.  more  in  feven 
years,  and  the  court  difmifTed  the-bill  as  not  proper  for  relief. 
Fin.  R»  332*  Mich.  29.  Car.  2.     Davis  v.  Legelder. 

3.  A  creditor  agrees  to  take  lefs  than  his  debt,yi  astbe  money  is  Sec  Ch«n. 
paid  at  a  certain  day\    if  debtor  foils  at  the  day,  the  creditor  is  ^*^**  i**^' 
not  bound  by  the  agreement.     Vern.  R.  210,  pi.   208.  Mich,  f/smfih* 
1683.     Sewell  V.  Muffon. 

4.  Creditors,  fearing  want  of  aflets,  made  a  compofition  with  the 
executor  of  debtor  ;  afterwards  aj/ets  came  in ;  though  the  executor 
was  wilhng  to  pay  the  whole,  yet  on  a  bill  by  the  refiduary 
legatee  for  an  account,  and  to  have  the  benefit  of  the  furplus. 
Lord  Chancellor  (aid  he  could  not  fet  afide  the  compofition  the 
creditors  had  made.  •  They  have  no  bill  for  the  purpofe  and  only 
Come  in  before  the  mafter,  and  therefore  they  muft  abide  by  the 

i  compofitfon.     Chan.  Free.  99.  iod.pl.  68.  Mich.  1699.     Lord 

i  Caftleton  v.  Lord  Fanfhaw. 

5.  A.  an  executor  and  devifee^  being  decreed  a  truflee^  was 
ordered  to  account^  and,  on  account,  was  reported  to  be  indebted  to 

B.  the  cefty  que  truft,  in  4000I.  Th€  decree  was  affirmed  in  the 
Houfe  of  Lords.  Afterwards  A.  went  beyond  fea,  and  being 
there,  a  compofition  was  mad^j  by  which  A,  was  to  pay  a  fmallfidm 
to  B.  and  B.  was  to  indemnify  A^  from  the  creditors  of  the 
tefiat'or.  A.  being  threatened  with  fuits  by  fome  of  teftator's 
creditors  brought  a  bill  againft  B.  to  indekinify  him.     And  Ld, 

C.  Macclesfield  decreed  accordingly,  and  faid,  that  all  that  equity 
aught  to  guard  againft,  is  that  no  fraud  be  ufed  in  obtaining  the 
compofition^  and  took  notice,  that  there  had  been  a  fiiir  reprefen- 
tation  on  the  part  of  A.  and*  a  juft  compliance  by  B.  the  defendant, 

I  and  in  a  great  meafure  executed  by  A.  and  therefore  ordered  B. 

to  execute  his  part  of  the  agreement,  and  indemnify  the  plaintifF 
I  srgainft  the  debts  of  the  teftatof.   Williams  Rep.  751.  Mich.  1 72 1 . 

Vollqi  Y.  Sir.  John  Hubiird* 

E  3  6.  The 
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6.  The  court  of  chancery  with  confent  of  the  wife  and  her 
trufiees,  who  had  about  5  or  6000L  portion  of  hers  in  their  hands, 
in  order  to  compound  with  the  hu{band*s  creditors^  ordered  part  of 
the  truft  money  to  be  paid  to  the  creditors  in  discharge  of  the  hvj" 
hand*s  debts^  fome  of  the  creditors  at  exccutingtbe  deed  of  com- 
poAtion  took  private  Jecurities  poftdated^  ksc,  ihe  mafter  of  the 
rolls  thought  this  under-liand  dealing  a  fraud  on  the  wife,  on  the 
truftees,  and  the  court,  and  therefore  dirci^ed  all  fuch  fecurities 
to  be  fet  afide  and  delivered  up  to  the  hufband.  Wms's  Rep. 
768.  Mich.  1721.     Middleton  v.  Lord  Onflow  &  al'. 


r^48^]  (C)  Where  a  Debtor  may  prefer  one  Creditor  ta 
another,  or  what  Crcditofs  (hall  have  the  Pre- 


SeeTit.Ex- 

CCUCOff 

(Q.a)(R..)      ference. 


fci1f!?J"'  ^*  *  A  *^^^^^^  *^*  acknowledged  (hall  be  preferred  before 
paid  before  J^  ^  judgmorj  obtained  afterwards.  BrownK  37.  and  f» 
haiuics  or     vice  verfa.     If  nothinc  be  done  bv  the  fherilF  on  the  extent*  and 


Uiuics  or    vice  verfa.     If  nothing  be  done  by  the  fheriflr  on  the  extent,  and 
recogtti'       jf  ^^^  jj^^j  ^^  gi^  executed  on  the  ftatutc,  and  afterwards  an  elegit 

Brownl  77.  "pon  a  judgment  obtained,  before  the  acknowledging  of  the  fta- 
Hiii  11  jac.  tute  come  alfo  to  the  (herifF,  the  moiety  of  the  land  extended  (hall 
Wr"n°hf  ^'  ^^  delivered  to  the  plaintiff  on  the  judgment.     Brownl.  38^ 

— It  wai  adniittrdy  that  a  prior  fiatuie  extended  (hall  i>oC  be  avoided  by  a  fubfaquent  judg. 

ment,  at  in  the  cafe  ot  ^idltr  v.  Guilmore,  but  that  waa  in  ihe  cafe  of  a  freebold,  and  not  as  to 
gooda  and  thattiu,,    Vera.  294.  Hill.  168^.  io  cafe  of  Morgan  v.  Ld,  Sheiard. 

$,c.N.Ch.  2.  A  mortgage  was  made  by  feoffment  without  livery,  yet  this 
*^*  defe£live  mertgagt  is  a  charge  on  the  lands  in  equity,  and  the 
mortgagor  and  his  heirs  are  but  truflees  for  the  mortgagee,  and 
judgments  confejfed  by  the  heir  on  bonds  of  his  anceflor  (the  mort« 
gagor)  {hall  not  take  place  of  the  mortgagee*  Fint  R«  28  Mich« 
%S  Car.  2.     Burgh  v.  Francis. 

3.  A.  is  indebted  by  bond  (in  which  I*  S.  is  bound  as  furety) 
e»nd  alfo  ly  ftmple  contra^  to  B.  >  A.  Jlatis  an  account  of  both  debts 
with  B.  and  makes  a  bill  of  f ale  for  the  ftcuring  the  balance  which 
proves  deficient  \  on  a  bill  by  the  furety  decreed,  the  money  arifing 
Dy  the  bill  of  fale  fhould  be  applied  towards  both  debts  in  pro-* 
portion.     Vern.  34.  Hill.  1681.     Ferris  v.  Roberts. 

4*  Recognizance  was  inroUed  by  fpecial  order  of  the  court  after 
lapje  of  time  for  the  doing  it,  by  which  the  recognizance  is  ef- 
fedtual  from  the  date.  A.  between  the  date  and  the  enrollment 
lent  money  to  the  cognizor  and  took  a  judgment^  which  now  was 
over- reached  by  the  recognizance ;  the  eflate  was  in  mortgage^  and 
'neither  the  jucfgment  or  recognizance  could  reach  it  without  aid 
in  equity,  the  cognizor  having  only  an  equity  of  redemption  in 
him.  The  court  inclined  to  prefer  the  judgment  creditor  that  het 
might  not  complain  of  wrong  done  him  by  the  order  for  intolling 
the  recognizance..  %  Vern.  R.  234,  Txixi.  1691.  Fothergill  v» 
Kdidrick. 

5-  A* 


CreWtot  arm  Delitor^ 

5.  A.  is  tinsnt  for  life^  fuhje£f  to  a  mortgagi  of  15000/.  to  B. 
rtmainder  to  J.  S»  in  he.  A.  acknowledges  z  Jfatuti  to  C.  for 
500I.  and  afterwards  A.  fells  biseflate  for  life  to  I,  S.  for  3000/. 
wiio  had  919  hotice  of  the  flatute  to  C.  Tile  3000!.  was  borrowed  by 
h  S.  of  D.  who  nkewife  paid  off  the  15000/.  and  took  an  ajjign' 
ment  of  the  mortgage  for  the  15000I.  and  alfo  charged  with  the 
30001.  and  L  S.  covenanted  to  pay  the  money,  and  the  equity  of 
Fedemption  is  limited  to  him  }  and  D,  covenanted  on  payment  to 
affign  to  I.  S.  or  as  he  would  dired*  /.  S.  acknowledged  a  Jiatutt 
U  £•  who  had  no  notice  of  the  500I.  ftatute  to  C.  and  after  devi/es 
she  lands  to  A.  and  charged  with  debts  and  legacies.  Decreed  that 
B.  muft  come  in  laft  of  all,  even  after  debts  and  legacies,  and 
affirmed  by  Lord  tVright  affifted  by  two  judges,  and  {aid  it  was 
like  the  cafe  of  a  third  mortgagor  buying  in  a  firft.  Ch.  Prec* 
158.  pi.  131.  Pafch.  1701.     Sake  v.  Hungerford. 

6.  A.  feized  in  fee,  in  1679,  mortgaged  for  ^00  years,  and  in 
1687,  the  term  being  kept  on  foot  and  aiSgned  to  d.  C.  and  D. 
B.  lends  lOOoL  to  A.  on  a  judgment^  and  in  1688,  A.  borrows 

1500k  of  E.  for  fecuring  whereof  A.  and  C.  one  of  the  truftees  f  40  1 
offfign  the  term  of  5C0  years  to  £.  B.  having  notice  of  this  aifign- 
tiient,  B.  D.  and  A.  affign  to  L  S.  in  truft  for  B-  Per  Wright  K» 
though  there  is  a  term  attendant  on  the  inheritance,  yet  a  judgment 
is  an  equitable  lien  on  the  inheritance  and  confequently  aifeSs  the 
term ;  and  therefore  B.  having  got  the  legal  cftate  as  to  two 
thirds  of  the  term  in  I.  S.  in  truft  for  herfelf,  fnall  have  the  benefit 
of  it,  though  {he  had  notice  of  the  mortgage  and  aiSgnment  by  ^ 
A.  and  C.  And  all  mefne  incumbrances  from  79  were  poftponed 
to  the  debt  to  B.  and  E.  2  Vern.  524.  pi.  474.  Mich  1705. 
Bri{lol  (Earl)  &  al*  creditors  of  Sir  William  .Ba{ret  v.  Hunger- 
ford  &  al. 

7.  Decreed  at  the  rolls  that  mortgages  were  to  be  paid  fir{t,  and 
iSticn  judgments^  and  then  recognizances^  &c.  But  upon  appeal  to  tho 
Ivrdi^  it  was  adjudged,  that  mortgages  were  not  to  be  preferred 
before  other  real  incumbrances  \  but  mortgages,  judgments,  fta- 
tutes,  and  recognizances,  {hould  take  place  according  to  priority, 
and  as  tbej  flood  in  order  of  time,  2  Vern.  525.  pi.  474.  Mich* 
1705.  E.  of  Briflol  &  al'  creditors  of  Sir  William  Baflet  v* 
Hungerford. 

8.  An  incumbrance  by  judgment  being  a  lien  on  the  land,  if 
made  prior  to  the  grant  of  an  annuity,  {hall  be  preferred  before  the 

:ant  of  the  annuity,  becaufe  his  charge  on  the  land  is  pofterior. 
filb.  £qu.  Rep.  66.  per  Lord  Chancellor.  Pafch.  7.  Ann.   in 
Cane,  in  that  of  Davifon  v.  Goddard. 

q.  A.  a  freeman  of  London  by  will  ffives  his  own  third  part  of  ?'^-  ^<I"- 


in  to« 


his  perfonal  eflate  to  M.  his  wife,  and  the  other  two  thirds  to  his  s  c. 
children,  and  dies,  leaving  two  daughters  B.  and  C.     Afterwards  tidem  ver- 
iW.  poffeffid  herfelf  of  the  whole  fleck  and  carried  on  the  trade^  and  ^** 
fome  time  after  married   J*   S,  who  employed  the  whole   flock  in 
trade  likewife,  and  made  no  dijlribution  to  the  children.     C.  dies  ; 
on  a  treaty  of  marriage  between  W,  R.  and  B.  a  computation  was 
made  of  what  B's  fortune  might  amount  to>  but  it  idling  {hort 

£  4  of 


49  Ct^ftor  anti  Debtor 

.  of  what  W.  R.  expelled,  and  the  match  thereupon  felling  off^  ^ 
y.  S.  agrad  by  parol  to  make  hn  fortunt  4000/.  and  paid  2500/.  pf 
It.  J.  S.  afterwards  died.indebted  to  feveral  other  perfbns,  but 
made  a  will  and  entered  into  a  bond  to  IV.  R,  for  payment  if  the 
1500/.  but  kept  the  bond  himjelfy  though  in  his  ficknefe  he  Jhewed 
it  to  W.  R.  The  agreement  by  J.  S.  to  pay  the  portion,  and 
the  execution  of  the  bond  was  proved.  But  Lord  Harcourt 
thought  the  bond  made  fo  long  after  the  marriage  as  four  years, 
could  not  be  tacked  to  the  agreement,  fo  as  to  make  it  any  evi- 
dence in  writing  of  that  agreement ;  efpecially  on  the  circum- 
ftances  that  the  bond  was  then  made. without  any  application  of 
W.  R.  and  B.  and  was  not  delivered  into  his  or  her  cuftody,  and 
that  it  being  made  at  the  time  the  will  was,  and  (hewn  to  them 
with  his  will,  and  after  his  death  found  with  his  will,  he  looked  on 
it  only  in  nature  of  a  legacy,  and  voluntary^  as  againji  his  own  crt* 
ditorsj  and  to  be  poftponed  to  them.  Ch.  Free.  372.  pL  259. 
Trin.  17 13.     LcofFcs  v.  Lewen. 

10.  Privati  a6l  of  parliament  for  fale  of  Lord  Stawell's  eftate 
and  dire&id  that  the  money  arifmg  by  fale  ihould  firft  go  to  pay 
oiF  mortgages,  and  then  (ratutes,  judgments,  and  recognizances, 
with  zfaving  to  all  but  the  family  of  Lord  Statvell ;  decreed  in  pur- 
fuance  of  this  zSty  that  fubfequent  mortgages  (hould  be  paid  before 
-  judgments  precedent  but  feemed  to  admit  that  by  virtue  of  the 

feneral  faving  in  the  a£t,  they  might  make  ufe  of  their  incum- 
rances  as  they  could  at  law  j    per  Cowper  C\  2  Vem.  711.  pL 
633.  Hill.  17 15.     Ward  &  al\  v.  Cecil  &  al'. 
r    ro  1       li«  A.  reccgnizance  not  inrolled^  decreed  per  Cowper  C.  to  be 
Arecogoi-  confidered  tf J  a  ^^11^.  2  Vern.  750,  Hill.  1716.    Bothomly&ai* 
sance  h  a     y.  Lord  Fairfex, 

judgment^ 

•ud  want!  nothing  but  execution  to  make  it  a  compleat  judgment;  per  Powell  J.  Fair  8.  Pafchi 
1  Ann  B.  R.  in  cafe  of  At  wood  v.  Burr.  Liu.  Rep.  Arg.  89.  Trin.  4  Car.  in  the  Exche* 

qucr,  in  cafe  of  Melvin  v.  Reeve. 

Wms'iRep.       12.  Though  the  court  may  permit  the  inrollment  of  a  rgcogni-^ 

6?tj.'°^*°'  ^^^^'  ^f^^^  '^'  ''^^  '^  elapfed^  yet  it  is  always  to  be  done  with 
caution  that  it  may  not  pcejuaice  any  intervening  purchafor,  and 
the  ftatute  of  frauds  and  perjuries  provides  that  judgments  (han't, 
^  by  having  relation  to  the  firft  day  of  the  term,  bind  purchafors 
nor  affect  the  land,  but  from  the  time  of  figning  them  in  the  mar- 
gin \  but  fays  nothing  as  to  recognizances  and  pocket  fecurities, 
which  are  more  dangerous  to  purchafors,  and  it  mav  £iirly  be  pre^ 
fumed  that  the  debt  was  otherwife  fatisfied  or  fecurea  when  the  re- 
cognizance was  not  inroUed.  2  Verm  750.  Hill.  1716.  Bo* 
thomly  V.  Fair&x. 


(DJ    In 


Ctetttot  anU'DAtott  fo 


(D)  In  what  Cafes,  where  the  Creditor  is  fup- 
planted  of  his  Security,  a  Court  of  Equity  will 
lubftitute  other  Seci!krity  in  its  Room. 

I.  A  INDEBTED  to  B.  in  260I.  efftgns  ever  tt  B.  thi 
Jljl%  hvitfit  of  a  dicru  againji  C.  afterwards  A«  agrud  vntb 
Cm  U  reliafe  to  him  all  benefit  of  the  decree,  and  all  fuits  and  de« 
maods,  B.  brought  his  bill  to  Jit  afide  the  itUaje^  C.  pleads  the  re* 
leafe  for  a  valuable  confideration,  and  diat  he  had  no  notium  The 
court  allowed  the  plea,  and  there  being  feveral  fecurities  .men- 
tioned in  the  relcafe,  as  made  over  by  C.  to  A.  in  coniideration  of 
fiich  releafe,  decreed  thofe  fecurities  to  be  made  good  to  the  plaia* 
tiff  B.  to  enable  him  to  receive  fatisfadion  for  the  260I.  and  A. 
and  C.  to  covenant  not  to  releafe  fuch  fecurities  till  B.  is  fatisfied* 
Fin.  R.  21 8,  Trin.  27  Car.  2.     Hookes  v.  Simball. 

2.  A  dtii  owing  to  the  kingj  was  ordered  to  be  fadsfied  out  of 
^  real  eftate,  that  the  other  creditors  might  be  let  in  to  have  a 
iatis£ii£tion  of  their  debts  out  of  the  perjonal  a£its*  Vern.  455, 
{d.  427*  Pafch.  1687.     Sagittary  v.  Hide. 

^.  J.  was  indibtid  lOOoA  by  mortgagCj  and  500/*  by  bond;  A. 
beiore  his  death  mates  a  Isafi  of  lands  to  trufttes^  for  payment  of  his 
dibtSj  Vftirtb  aboui  1200L  Too  heir  of  J.  after  his  death  fftls  as 
much  lands  as  pays  1400/.  whenof  the  mortgage  was  part^  (which 
was  more  than  the  value  of  the  truft  eftate).  The  creditor  for 
die  other  looh  brou^^ht  his  bill  againft  the  heir,  and  the  truftees, 
to  have  his  debt  fatisfied  out  of  this  truft  eftate*  It  was  infifted 
for  the  heir,  that  having  paid  as  far  as  the  value  of  the  truft  eftate 
did  extend,  he  ought  not  to  have  his  lands  charged  any  farther. 
But  it  was  ruled,  that  fince  the  truft  lands  were  not  fufficient  to 
iatjsfy  the  whole  debt,  the  heir,  and  the  truftees,  and  the  mortgagee  ' 
(hould  not  Juggle  together  to  cheat  other  creditors,  by  paying  the 
mortgage  nrft  off;  but  on  the  contrary,  the  truft  lands  fhmld  hi 
applied  in  the  Jlrjl  place  for  the  other  debts^  becaufe  the  mortgagee 
could  be  at  no  damage,  being  fecured  by  this  mortgage ;  but  on 
the  contrary,  if  the  mortgage  Ihould  be  firft  fatisned,  the  other 
creditors  fhouldle  fatisfied,  the  other  creditors  might  lofe  their  £  5^  J 
debts;  and  fb  the  plaintiff  in  this  cafe  had  relief  for  his  debt* 
2  Frecm.  Rep.  51,  pi.  56.  Pafch.  1680.    Poyve*s  cafe. 

4.  T.  S.  entred  in  a  bond^  wherein  he  bound  himfelf  and  his 
heirs  to  pay  i  oo/.  within  fix  months  after  his  death  to  A*  and  be- 
came indebted  to  B.  in  45/.  by  Jimple  contrail^  and  died  inteftate, 
not  leaving  perfonal  aflcts  fufficient  to  pay  his  debts }  the  de- 
fendant was  his  fon  and  heir^  and  had  real  qffets  from  him  by  defcent 
of  the  value  of  too/,  and  he  took  out  adminifiration  to  his  father  % 
and  Jut  days  before  the  lOoL  became  due,  by  the  condition  of  the 
bond,  agrees  with  the  obligee  to  convey  the  freehold  lands  defcended 
to  him  in  fatisfa^ion  of  the  bond,  and  the  conveyances  were  drawn 
and  ingroifed  accordingly  5  but  before  the  execution  of  them,  be 

gives 


gives,  the  obligee  30s.  to  have  the  confideration  of  the  decJ 
razed  out,  and  made  to  be  For  fo  much  money  paid  inftead  of  de- 
livery up  of  the  bond ;  but  no  money  was  paid,  but  only  the  bond 
delivered  up ;  B.  demanding  his  debt,  he  infitled  he  had  paid  the 
bond  out  of  the  perfonal  afTets,  and  had  none  left  to  pay  him ; 
'  whereupon  he  brought  this  bill,  and  the  defendant  infifted,  that 

he  being  both  heir  and  adminiflrator,  had  the  liberty  to  pay  the 
debt  out  of  what  aflets  he  pleafed  s  that  he  had  not  paid  the  bond 
oat  of  the  real  aflets,  nor  ever  intended  fo  to  do,  but  upon  the 
whole  matter  the  court  decland  the  bond  to  be  well  paid  out  cf  thi 
real  ajpts^  and  decreed  the  debt  and  cofts  out  of  the  perfonal  aflets. 
Abr.  £qu.  Cafes,  144.  |d.  21.  HilL  1695.     Neavev.  Alderton. 

5.  The  plaintiff  lent  a  fum  of  money  on  the  mortgage  of  fome 
boufes,  and  had  a  bond  for  payment  of  the  money,  as  ufual  in 
fiich  cafes;  afterwards  he  lent  a  further  fum  of  2000I.  on  the  equity 
§f  redemption^  zxiAh^A  a  bond  for  that  like  wife;    afterwards  the 
mortgagor  becomes  a  bankrupt,  and  by  fome  accident  the  value  of 
the  houies  funk  fo  much,  that  they  were  not  fufficient  to  raife  the 
mortgage  money  firft  lent ;    and  on  a  bill  brought  to  have  them 
ibid,  and  that  as  fo  much  as  they  fell  fhort  to  anfwer  the  firilr  mort- 
gage money,  the  mortgagee  might  come  in  upon  his  bond  as  a  ere-' 
ditor'y    it  was  fo  decreed;    and  as  to  the  2000I.  lent  upon  the 
equity,  which  was  worth  nothing,  it  muft  ftand  fingly  upon  the 
bond«    Abr.  £qu*  Cafes  312.  pi.  9.  Pafch.  1695*     Wifeman  y. 
Carbonell. 
Cilb.  Iqu.      ^.  A  man  borrows  a  fum  of  money  on  the  mortgage  of  a  Jhip^ 
wt^h  **^'    ^^  covenants,  that  whatever  money  the  mortgagee  fliould  advance 
GC0.1.S.C.  for  infurance  of  the  (hip  in  a  voyage  (he  was  then  about  to  make, 
in  totidem    that  he  would  repay  it,  but  there  was  no  covenant  for  re^payment  of 
ir«rbii.         the  principal  money  ltk\{  I  the  mortgagee  infu res  the  (hip,  and  the 
mortgagor  repaid  him  that  money;   then  the  (hip  proceeds  on 
her  voyage,  and  returns  home ;   and  being  afterwards  to  go  out 
on  another  voyage,  the  mortgagee  treated  with  another  perfon 
concerning  the  infurance,  but  could  not  agree  for  the  rate,  and 
thereupon  the  (hip  went  out  and  was  lofi  in  the  voyage^  and  now 
between  the  mortgagee  and  the  execVtors  of  the  mortgagor,  the 
quejlion  wasy  whether  the  mortgagee  Jhould  come  in  for  his  principal 
money  as  a  creditor ^  by  fimple  contraSf ;    and  it  wa^argued  that  he 
ought  not,  becaufe  there  was  no  covenant  for  payment  of  the 
mortgage  money,  fo  that  he  muft  be  fuppofed  to  reft  himfelf  on 
the  (hip  only  for  his  fecurity,  and  that  being  loft,  fo  is  his  money 
too ;   but  on  the  other  fide  it  was  argued,  diat  if  he  had  taken  na 
fecurity  at  all  for  his  money,  he  had  then,  without  queftion,  been 
a  creditor  by  fimple  contmfl ;  and  furelv  the  taking  fecurity  ought 
not  to  put  him  in  a  worfe  condition,  e(pecially  now,  that  the  fe- 
curity being  loft  and  gone,  his  debt  refts  wholly  on  the  fimple 
Gontrad ;  and  of  the  fame  opinion  was  my  Lord  Chancellor  Har* 
C  5^  3  ^^"^^'  ^"^  pronounced  this  decree  accordingly;    Abr.  £qu.  Cafes^ 
139.  pi.  5.  1713.     Thomas  v.  Terry. 

7*  S.  having  feveral  young  children,  and  being  much  in  debt 
anvefedpait  of  bis  larnls  in  trttft  for  the  pttjmttu  of  bis  debtSy  and' 
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^  anetbir  dad  convened  other  part  to  truftees  fir  ibi  maif^immtt 
of  bis  cbildnn*  This  laft  conveyance  being  voluntary,  was  de- 
clared void  as  to  creditors,  and  ftill  liable  to  their  dems^dis  a« 
before,  but  it  was  good  againft  S.  hin^fel^  and  fbould  bind  him, 
and  therefore  if  his  creditors  fhould  fall  upon  thofe  lands  for  a  &^ 
tisfkdjoa  of  their  debts,  and  thereby  ftrip  the  children  of  their 
maintenaace,  the  children  fliould  have  a  recompence  out  of  tho 
reiidue  of  the  eftate,  which  S.  had  referved  to  himfelf  for  his  owa 
maintenance,  and  compared  it  to  the  cafe  where  creditors  that 
bave  a  lien  upon  the  land  take  their  iatisfiu^ion  out  of  the  perfonal 
eftate,  which  was  liable  to  other  creditors  of  an  inferior  naturcy 
who  have  no  lien  upon  the  bnd,  thefe  creditors  in  equity  &ail 
ftand  in  the  place  of  the  other  creditors  who  had  a  lien  upon  tho 
land,  and  have  a  latisia£tion  out  of  that  in  their  ftead ;  this  cafe 
is  the  fame,  for  though  the  conveyance  was  voluntary  in  the  father^ 
yet  he  is  bound  by  nature  to  provide  for  his  children,  and  it  is  a  fort 
cf  a  debt.  Per  Ld.  C«  Cowper  MS.  Rep.  Mich.  4.  Geo.  Cane. 
Sneed  &  al'  v.  Ld.  and  Lady  Culpepper.  &  e  contra. 

S*  Where  a  perfon  indebted  byfpecialties  andjimple  contraH  die$,.  S.  P.  per 
and  leaves  both  a  perfonal  and  real  eftate^  this  court  will  not  fufier  ^^  ^l^^ 
the  debts'  by  fpecialty  to  be  flung  upon  the  perfonal  eftate,  and  ^n  cafe^ot* 
that  being  exhauftea  leave  the  debts  by  fimple  contrail  uniatif-  Miiu  v. 
fied,  the  land  not  being  liable  to  pay  them,  but  will  dteree  the  ^^^ 
debts  by  fpecialty  to  be  fatisfied  out  of  the  landf  and  Ibe  debts  by  fimpU 
contra^  out  of  the  perfonal  eftate.     Per  Parker  C.  10  Mod.  462* 
Mich.  6  Geo.  i.  in  Cane,  in  cafe  of  Blundell  v.  Barker* 


(E)     Creditors.     Difputcs  inter  le. 

I.  /'"CREDITORS  having  recovered  at  law  and  received  the 
V^  meney^  and  given  releafes,  chancery  will  not  afterwards 
compel  them  to  take  their  proportionable  Jhares^  but  difmiflfed  3 
croft  bill  brought  for  that  purpofe.  %  Ch.  Rep.  178.  31  Car.  2. 
Tucker  v.  Searle. 

2.  Bill  by  a  conufee  of  a  ftatute  of  the  mnrigagor  to  redeem^  after 
4  decree  of  forecUjure^  ice.  'The  defendant  pleads  the  decree  of 
foreclofure,  and^at  the  ftatute  was  ackmwUdged  after  the  rnort^ 
gage/%  bill  filed^  that  the  mortgagee  had  no  notice,  and  made  proper 
parties  at  the  filing^f  the  bill,  and  that  the  prefent  plaintiff  took 
the  fecurity  pendente  lite.  Mr.  Vernon  faid,  that  if  an  incum- 
brancer lies  by,  and  fufFers  the  mortgagee  to  obtain  a  decree  of 
^reclofure,  though  he  is  not  bound  by  the  decree,  becaufe  not 
ipade  a  party,  yet,  if  he  afterwards  brings  a  bill  to  redeem,  he  (hall 
not  be  at  liberty  to  except  to  the  accounts  ftated  by  the  mafter, 
l^ut.lball  pay  the  whble  upon  his  redemption.  Per  Harcourt  C. 
This  is  a  recent  foreelofure,  let  the  plaintiff'  redeem  upon  payment  of 
t^bat  is  dwy  with  cefts.  MS.  Rep.  9  July,  13  Ann.  in  Canc« 
Crtfp  V.  Heath. 

3.  A.  mortgages  to  B.  for  a  term  of  years,  to  fecure  the  fum  of 

aktft^  Urn  ta  ihi  moftgagor^  as  alfo  Jucb  ottgr  fums  as 

Jbould 
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Jhmld  hereafter  he  lent  or  advanced  to  bim*  Afterwards  A.  makes  M 
ficond  mortgage  to  C,  for  a  certain  fum,  with  notice  of  the  firfl  mort^* 
goge^  and  then  the  firji  ♦  mortgagee  having  notice  of  the  fecond  mort^ 
giigfy  lends  a  further  fum^  &c.  The  queftion  was,  upon  what 
terms  the  fecond  mortgagee  fliall  redeem  the  firft  mortgage.  Pef 
Cowper  C.  the  fecond  mortgagee  fliall  not  redeem  the  firft  mort- 
gage, without  paying  all  that  is  due,  as  -well  the  money  lent  after, 
^  as  that  lent  before  the  fecond  mortgage  was  made ;  for  it  was  the 
folly  of  the  fecond  mortgagee  wilh  notice  to  take  fuch  a  fecurity. 
But  upon  the  importunity  of  the  counfel,  it  was  ordered,  that  tne 
mafter  (hould  report  what  money  was  lent  by  the  firft  mortgagee, 
after  he  had  notice  of  the  fecond  mortgage.  MS.  Rep.  Pafch.  2 
Geo.  in  Cane.     Gordon  v.  Graham.  ' 

4.  A  bill  was  brought  for  a  Jeal  of  defendant  Fletcher* s  ejlate^ 
for  fatisfa^ion  of  creditors  by  mortgages  and  judgments.  One  Mr. 
CuFwin,  a  papfjt  profe/lj  had  a  mortgage  for  2400/.  upon  the  e/iate 
frior  to  the  plaintijfs  mortgage^  he  had  alfo  a  judgment<i  but  that 
was  Jubfequent  to  the  plaintiff* s  mortgage  and  to  fever al  other  judge- 
ments^ and  to  other  oeditorsy  and  the  queftion  was  among  the  cre- 
ditors, who  fliould  have  the  priority  in  payment,  &c.  the  eftate  not 
being  fufficient  to  pay  off  all  the  mortgages  and  judgments. 

Per  Parker  C.  The  mortgage  to  Curwin  being  a  paptfl  pfofefl  is 
,  void  by  the  ftatute  of  W.  3.  for  that  is  an  intereft  in  lands, 
kut  as  to  the  Judgment^  though  a  papiji  carCt  take  out  an  elegit^  for 
that  gives  an  intereft  in  the  moiety  of  the  debtor's  lands ;  yet^ 
if  lands  are  decreed  to  be  fold  for  payment  of  dtbts^  a  court  of 
eguity -ought  to  ajjifl  a  fair  creditor^  (though  a  papifi  profefl)  in  ob^ 
taining  a  fatisfaHion  for  his  dibt^  and  when  the  land  is  fold  and 
turned  into  money,  why  fliould  he  not  be  paid  his  debts  out  of 
that  money,  as  well  as  another  perfon  ? 

But  quare^  if  his  judgment  Jhall  have  the  preference  of  other  judg'* 
ments  fubfequent  to  proteftants^  out  of  the  money  raijed  by/ale^  fince  if 
the  lands  were  not  fold,  they  would  be  liable  to  the  other  judg- 
ments, but  not  to  the  judgment  given  to  a  papift,  who  can't  fue. 
out  an  elegit. 

Another  point  was  ftarted,  that  9ni  of  the  judgment  creditors  had 
fued  out  ^  Ca.  Sa.  and  taken  the  defendant  Fletcher's  body  in 
execution.  ^ 

Quaere,  if  this  creditor  fliall  be  let  in,  in  a  court  of  equity  to 
have  a  fatisfadion  out  of  the  money  raifed  by^fale,  unlefs  he  will 
difcharge  the  execution  at  law,  and  deliver  the  defendant  out  of 
prifon ;  for  by  the  Ca.  Sa.  this  creditor  has  concluded  himfelf 
from  taking  oiit  any  other  execution  as  long  as  the  defendant 
lives,  but  indeed,  if  the  defendant  dies  in  prifon,  after  his  death 
the  creditor  may  fue  out  an  Elegit  or  Fi.  Fac.  but  as  long  as  the 
body  of  the  defendant  remains  in  execution,  no  other  execution 
can  be  fued  out  againft  him.     . 

Ordered,  that  all  the  lands  be  fold,  and  an  account  flated  of  the 
debts,  and  their  priority,  and  if  there  be  fuflicient  to  pay  all  die 
creditors,  then  the  money  to  be  fo  applied,  but  if  there  be  a  de- 
ficiency, then,  upon  the  mafter's  report,  tba  court  to  determine 
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as  to  tfie  preference  of  the  creditors  ;   per  Parker  p.  MS.  Rep, 
HiII.  6  Geo.  in  Cane.     Lowther  v.  Fletcher,  &  al\ 

5.  Bill  t9  have  a  fatis/n£}ion  of  a  judgment^  againfi  aturchafor  of 
thi  equity  of  redemption  df  thelan^^  or ^  to  redeem  incuffiprancesy  &c* 
The  defendants  inflft  on  Stat.  4  it  5' W.  &  M.  cap.  20.  that  no 
judgment  (hall  zffeA  a  purchafer  or  mortgagee  unlefs  docketted, 
this  jud^m^nt  was  not  doikitted  till,  ly  21^  and. the  pur  chafe  was  madi 
in  1718. 

Counfel  for  plaintiff*  inftft)  that  the  defendant,  the  purchafor^  bad 
notice  of  this  judgmenty  and  an  allowance  for  it  in  the  purchafe,  and 
that  raifes  an  equity  for  the  plaintiff*  agamft  him. 

Macclesfield  C.  It  is  plain  the  defendant  had  notice  of  the 
judgment,  and  did  not  pay  the  value  of  the  eftate,  and  that  is  a 
ftron^  prcfumption  of  an  agreement  to  pay  off^  the  judgment,  C  54  1 
and  iuice  the  plaintiff' cannot  proceed  at  law  againft  the  defendant 
upon  die  judgment,  for  want  of  docketting  in  due  time,  he  ought 
to  be  relieved  in  a  court  of  equity. 

Decree,  that  the  defendant  pay  to  the  plaintiiF  the  money  bona 
fide  dqe  upon  judgment.  MS.  Kep.  Mich.  9  Geo.  Cane.  Tho«< 
mas  V.  Pledwelh 

6.  A.  judgment  was.Jigned  in  7«w  ^7^5-  A  mortgage  was  made 
to  the  plaintiff*  in  1728.  In  January  1 7 30,  the  judgment  was, 
dockettedy  as  appears  by  entry  in  the  margin  of  the  docket.  Maf- 
ter  of  the  rolls  held,  that  tne  docket  was  not  good,  being  made  - 
after  the  time  limited  by  4  &  5  W.  &  M.  cap.  20,  and  that  the 
officer  had  no  authority  for  it,  and  faid,  he  would  complain  to  the 
judges  of  the  attorney's  keeping  back  the  rolls.  That  the  mort- 
gage bad  got  the  preference  of  the  judgment  by  defe£t  of  the 
docket.  And  as  to  the  notice  that  the  ilatute  being  exprcfs,  that 
judgments  not  docketted  (bould  loofe  their  preference  as  to  pur- 
chafors  and  mortgagees,  notice  or  not  notice  was  not  materialy  though 
urged,  that  the  dogget  was  purely  to  give  notice,  and  to  make  die 
finding  of  judgments  more  eafy.  Decree  for  the  plaintiff;  but 
the  caufe  turned  upon  the  foot  of  an  agreement  between  plaintiff 
and  defe;idant,  touching  the  defendant's  delivering  up  the  bond  and 
judgment.     MS.  Rep«  Mich.  1733.     Forfliall  v.  Coles. 

7.  Where  by  the  fiatute  of  frauds  it  is  faid,  that  judgments  fhall 
not  bind  lands,  but  from  the  figning,  this  relates  only  to  purchafes, 
and  therefore,  as  between  creditors,  a  judgment  entred  in  the  vaca« 
tion  relates  to  the  firfl  day  of  the  preceding  term  ;  per  Ld.  C. 
3  Wms's  Rep.  399.  Mich.  1735,  in  cafe  of  Robinfon  &  al'  v. 
Tonge  &  al'. 

.  {Fgr  m9r€  rfenditor  and  debtor^  fee  C{iar0Cf  f^dPtHCtlty  and 

other  proper  Mies*} 
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CteMtor  and  MatOiXu^t 


(A)  Bankrupt*    Who  may  be. 

!•  21*  yac.  I.  cap,  ig.  \  ^^  ^^^  againft  bankrupt s^  /ball  ix^ 

Sm  15,  xJL  tin  J  to  flrangirs  horn^  as  Will  alienf 

.   at  denizens^  as  iffe&uallj  as  to  naturaUhorn  fubjeifs^  both  to  maki 

them  fubjeSi  to  the  laws  as  bankruptSy  as  alfo  to  make  them  capabU. 

6fthe  benefit  as  creditors. 

Cro.E.ft68.      2.  h  Jhoemaker  may  be  a  bankrupt,  for  he  doth  not  live  by  his 

Stanley  v.    manual  occupation  only,  as  a  labourer  doth,  but  by  buying  leather 

s!p  accord.  *"**  ''^''^"S  it  again  in  flioes.     Cro.  Car.  31.  Pafch.  2  Car,  !• 

io[giy, '  C.  B.  in  Cafe  of  Crumpe  v.  Barne. 

3^  A.  drover  is  within  the  ftatutes,  for  an  a6Hon  on  the  cafe. 
will  lie  for  calling  him  bankrupt,  Jo.  304.  pi.  1 2.  Mich.  8  Car.  x. 
B.  R.    Collis  V.  Malin. 

L  5  j  1  4'  ^"^  ^^^  ^^^  ^  J^^^^  '^  ^^^  ^^fi  India  Company ^  and  whO; 
Thia  it  ta«  fat  in  their  committees  as  a  merchant  in  the  management  of  their, 
H  "  hes™  ""^^'^  *"^  ^*^  receive  the  profits  of  his  ftock  upon  the  return  of 
Abfidg*  the  fhips,  though  he  had  a  great  eftate  in  lands,  and  did  not  get 
meot,  315.  the  moft  part  of  his  living  by  buying  and  (elling,  yet  he  may  be  a 
Thi«  caiTit  ^^^t^^^P^  ^^^  ^^  *s  ^^t  the  quality  of  his  perfon,  or  the  greatnels 
referred  to  of  his  eftate,  which  protects  him  from  ^ofe  laws,  but  his  buy- 
in  the  pre-  ing,  felling,  and  trading,  makes  him  liable  to  be  a  bankrupt ;  and 
JS^totmc  *'^5  ^^  the  cafe  of  Sir  John  Wolftcnholme.  Nelf.  Ab.  336.  pi. 
13  &  14     8.  cites  Pafch.  1653. 

Car.  s.  cap. 

•4  relating  to  iMinknipit.— Dealers  In  flockt  are  not  thereby  made  liable  to  bankrtiptcy;  por  Id. 

C.  King,  a  Wms*a  Rep.  308.  Mich.  1725*  in  cafe  qf  Colt  v.  Ncttcrvil,  cites  Wolflenholm's  cafe. 

Having  JlockSi  §r  the  dealing  in  tbtmy  will  not  make  a  man  liable  to  bankruptcy,  nbr  do  they 
feem  to  he  wares,  gooda,  or  roerchandizet  within  the  intent  ef  the  claufe  of  the  ftatuteof  13&  i^. 
Car.  a.  cap.  24.  Per  LiL  Chancellor,    a  Wms'i  Rep.  308.  pi.  86.  Mich.  x'jt^. 

« 

5*   13  CsT  T4.  Car.  2.  cap.  24.  S.^.     No  pirforis  who  /bait 

•  And  fee    adventure  any  money  in  the  *  Eaft  India  Company,  or  Guinea 

w'a  *•***  ^omp2diyy  or  any  joint /locks  of  money  by  them  railed  for  carrying 

44.5. 74.     ««  tbi  trade  By  the  faid  Eaji  India  Company ^  or  Guinea  Company^ 

to  be  managed^  or  who  /ball  adventure  any  money  in  any  flocks  for 

managing  the  fifhing  trade,  or  the  trade  called  the  Royal  Fifhing 

Trade,  and  /hall  receive  their  dividend  of  fi/b  or  merchandizes  in 

fpecie^  and /hall  fell  or  exchange  the  fame^  /hall  by  reafon  of  fucb 

adventure^  felling  or  exchanging^  be  adjudged  a  merchant  witbim 

any  Jiatute  for  bankrupts. 

S.  4.  Provided  that  every  perfon^  who  fhall  trade  in  any  other 
way  than  in  the  faid  Royal  Fi/hing  Trade^  or  tbi  tradi  managed  by 
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thi  fiud  Eajt  India  Companfy  sr  the  Guim^a  Companyj  JkaB^  bf 
nafin  tfbis  trading  and  merchandizing,  bt  liable  to  commiJIUns    ' 
^againji  bankrupts,  as  fully  as  if  this  aSl  had  never  been  made. 

6.  In  trover^  &c.  upon  not  guilty  pleaded,  the  queftion  of  fa£b  Sid.4ti;pU 
was,  whether  the  defendant  was  a  baiikrupt,  he  being  the  owner  7  9^^*®'*  *•. 
of  the  goods ;  the  plaintiff*  proved,  that  he  had  filk  and  other  and'jBarte- 
g^ds,  to  a  great  value  in  his  warehoufes,  and  that  upon  the  credit  man,  s.  c. 
ef  them  be  teok  up  money ;  but  could  not  prove  that  the  goods  were  ^^'*'  *****  ^ 
brought  in  after  the  defendant  had  contracted  debts,  or  thai  he  had  thw  he  fum 
exported  any  at  any  time  after,  or  for  a  long  time  before  \  the  coutt  ceafcd  hit 
held,  that  the  felling  thcfc  goods,  if  they  were  the  cfFe<9s  of  his  Ji,*^\g|** 
former  trading,  which  he  could  not  put  oS  immediately,  when  he  tion  wtt 
ceaTed  to  trade,  could  not  make  him  a  trader  ;  for  the  ftatute  brought, 
extends  to  thofe  only  that  live  by  buying  and  felling.     Vent*  29.  "urt'hcU 
Pafth*  ai  Car.  2.  B.  R.    Sir  Robert  Cotton  v.  Daintry.  iccording- ' 

ly,  and  cited 
the  cal^  of  Harrifon  and  Harvey  to  be  fo  adjudged,  unlefs  the  debts  were  contreded  daring  the 
trade ;  bat  if  fucb  perfon  trades  again,  and  then  becomes  indebted,  he  may  be  a  bankrupt  for  thi« 
debt,  boc  oot  for  the  debts  contra6led  between. —  But  afterwards  it  was  held  otberwife,  as  where 
one  had  formerly  been  a  Turkey  merchant^  and  traded  in  1656  (but  badn0t  of  late  years  imported 
or  exported  any  thing)  hut  had  gttods  tvbieh  nvere  the  tffeSli  of  hh  former  trading  tc  a  very  great 
vwi/m,  ^vbieb  he  fi>e^ved  to  ftveral  ferfon*^  and  borrtnved  money  upon  the  credit  tf  them ;  the  court 
held,  thai- this  brought  him  within  the  ftaiute,  for  fuch  debts  as  he  contia&ed  alter  1656*  VeaU 
<6$.  Micb.  S3  Car.  2.  B.  R.    Sir  Anthony  Bateman's  cafe,  S,  C. 

7.  The  defendant^  with  others,  covenanted  with  the  king  to  dICeb.45i« 
provide  victuals  for  the  feamen  in  the  Dutch  war^  at  %d.  per  P'-  >^'  ^^^ 
man  ;  and  afterwards  thefe  victuallers  agreed  with  the  purfers  of  xhomVon^ 
the  {hips  to  provide  for  thofe  men  at  other  rates  i  afterwards  the  s.  c.  and 
vidiiallers  being  difcharged  from  that  employment,  and  having  a  V''*']?/^^ 

ijreat  fum  due  to  them  from  the  king,  refufed  to  pay  the  purfers,  g^*^  by*ihc* 
uppofing  themfelves  not  to  be  debtors,  until  fuch  time  as  their  particular 
accompts  with  the  king  .were  allowed,  and  fo  it  was  faid  was  the  ^^^^^^^<'^ 
cuftom  of  the  navy  board,  whereupon  a  commiffion  of  bankrupt  ^n  j^ST* 
ifiued  out  againft  them^  and  debt  was  *  brought  by  the  plaintiff,  point,  and  . 
who  entitled  himfelf  by  alignment  under  the  commifEon.     The  ^^«y^ouli 
court  were  clear  of  opinion,  that  the  employment  in  buying  ftores  lo  be*fouod 
and  provifions  for  the  navy,  did  not  make  them  traders  ;  nor  was  fpecialiy, 
it  a  buying  and  felling  intended  by  the  ftatute.     And  Hale  faid,  ^^*  \l^^ 
every  purveyor  might  as  well  be  made  a  trader,  or  every  fchooU  pUiniiff. 
mqfter  who  keeps  boarders-,     i  Vent.  270.  Pafch.  27.  Car.  2.  *r  r6  1 
B,  R.     Sir  Thomas  Littleton^s  Cafe.  l  J     J 

8«  Upon  an  iffue  direfted  out  of  Chancery,  whether  bankrupt  Raym.175. 
or  not  J  within  the  ftatutes  of  England  at  the  time  of  making  a  ?*.    .**** 
comreyance  of  land  by  him  to  the  plaintiff.     The  jury  found  the  cordlngfyT 

defendant  was  born  in  England^  and  after  dwelt  in  Ireland,  and But 

there  fought  his  living  by  buying  and  felling  j  that  he  came  fre-  ^^^^^^^f'. 
quentfy  into  England,  aind  bought  goods  here,  and  fold  them  in  afltT "of  ^^ 
Ireland^  and  was  indebted  to  diverfe  perfons  in  England,  to  the  bankruptcy, 
value  of  100/.  and  more,  yet  unpaidf.  That  once  he  fold  in  En-  ^/^^  ^l^\ 
gland  a  parcel  of  neats  tongues,  and  after  fold  in  Ireland  a  parcel  trading  4viiy 
of  tallow  to  be  delivered  in  England,  and  which  was  delivered  hcyynd  fta^ 
according^.     And  afterwards  be  left  his  houfe  in  Ireland,  and  his  ^^^!^f,f 

trade  the  luimce» 
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is  a  point    ^aJe  alfi  tben^  and  abfenud  and  abtcwdid  from  his  creditottft 

fcuiedV  s    ^"^  ^^^^  ^''^  fojourmd  in  Englanal  and  ordered  him/elf  t9  be 

Vern.  162.    denied  to  per fons  inquiring  for  himy  and  all  this  before  the  con- 

*"^n?^?***"    v^y^*^^®  made  ;  but  that  the  fatd  conveyance  was  made  bona  fide, 

£i«  from     ^^  f^^  ^  valuable  confideration.     And  if  &c.     It  was  infifted 

Andeiroo's  among  other  things,  that  tht  jury  make  n§  conclufion  upon  the  evi- 

^t  ^*^*c*  ^^"*^^  '^^'  *^  '^  bankrupt^  and  that  the  court  cannot.     But  per 

i^/ above. '  ^^«  ^^1"'  judgment  was  given  for  the  plaintiiF,  for  it  was  laid,  that 

Trin.  j6sK»>  though  the  jury  found  the  matter  fpecially,  tbe  court  may  conclude 

upon  tbe  evidence^  that  he  is  a  bankrupt^  and  this  by  the  ftatutes 

here ;  for  if  this  cafe  ihall  not  be  taken  to  be  within  the  ftatutes, 

all  the  intercourfe  between  the  kingdoms  will  *be  mucfi  inter- 

ruptecl,  if  not  utterly  deftroyed*     2  Jo.  141, 142.  Pafch.  33  Car.  2. 

B.  R.    Dodfworth  v.  Anderfon. 

*8Moa.38o.      9.  A  taylor  cannot  be  a  bankrupt,  becaufe  he  gets  not  his  living 

**h"^°*f    ^y  buying  and  felling,  but  by  working  up  the  materials  of  his 

^xzyiQu      cuftomers  in  cloaths,  and  fo  cfiffers  from  a  (hoemaker.    R.  S.  L* 

Law  185.  cites  3  Mod.  330. 

of  bank.  J  3  O^ 

rnpti  9.  fays,  that  t  taylor  that  makes  garments  only  as  a  fer¥anc  to  hia  cuftomera  (hall  not  be  t 
bvoknipt;  [and  this  fecms  to  be  true,  but  no  book  there  cited  mentiona  a  Uykw.]  0aY. 

•f  Baokrupis  85.  accordinsly,  but  cites  no  book. 

Vvv.o^  10.  h  feme foU  merchant  in  London,  is  held  to  be  within  the 

^s.^rs.  P.  ftatutes  of  bankrupt.     R.  S.  L.  186.  cites  Stone's  Readings  48. 

uid  citea  Mary  Dennis's  cafe,  16.  Mar.  1741. 

II.  -No  handier afi  man  is  within  die  ftatute  of  bankrupts,  but. 

a  vintner  is.     R.  S.  L.  i86.  cites  Stone's  Read.  I2i.     Quaere. 

Carth.  151.      12.  There  is  no  material  difference  between  an  inn-keeper 

S.c.&S.P.  an  J  j.j|g  majier  of  a  boarding  fchool,  who  buys  and  dreiles  pro- 

vifions  for  young  fcholars,  and  obtains  credit  by  his  way  of  living, 

but  it  was  never  yet  thoueht  that  he  was  within  any  of  thole 

fiatutes.     3  Mod.  330.  per  Cur'.  Mich.  2  W.  and  M.  in  B.  R.  ia 

*C  57  ]  ^*^^  of  Newton  v.  Trigg. 

Z  Lev.  309.  13.  An  inn^keeper  was  part  owner  of  a  Jhip^  and  having  50L 
\f\l^  ftock  therein,  abfconded.  It  was  held  .by  Holt  Ch.  J.  and  E^re 
three  jufi^  J.  that  the  (hare  of  the  fhip  was  only  ftock  to  trade  in  potentia, 
ticcs,  abfen.  that  there  mujl  be  an  aSual  trading  to  make  him  a  bankrupt ; 
f who ^h*id  ^^^  ^^  inn-keeper  is  not  a  trader,  for  he  buys  provifions,  not  for 
conua  at  trading,  but  to  accommodate  his  guefts,  and  not  to  fell  again  at 
lirft,  butaf-  large.  And  Holt  C.  H.  J.  *held,  that  where  a  man  buys  and  fellt 
fent^'u>Vb'  """^^  *  particular  reftraint,  he  is  not  feller  witfiin  the  ftatute, 
judcmeni.*  I  Salk.  109.  Trin.  3  W.  and  M.  in  B.  R.    Newton  v.  Trigg. 

(as  nimfelf 

told  the  reporter)  that  an  inn-keeper  cannot  be  a  bankrupt,  and  at  to  hts  having  part  in  a  (hip 
freighted,  and  a  ftock  in  it^  no  rrgard  was  had  thereto,  the  fame  being  found  impcrfedly 
Shbw.  96.  S.  C.  Holt  Ch.  J.  and  Eyre  ^.  thought  him  not  liable,  but  Dolben  contra,  fed  adjor- 
Biatur. — Ibid.  268.  S,  C.  and  the  three  judgra  delivered  their  opiniooa  feriatim  that  he  waa  not 
liable,  and  Holt  Ch.  J.  declared  Dolben  to  be  of  the  fame  opinion.  3  Mod.  327.  S.  C« 

ndjudged  Mcordingly. Carth.  149.  S.  C.  adjudged  accordingly  per  tot.  Cur.  and  it  waft 

relolved  by  all,  that  huilAing^  mnJ  iavimg  a  Jharc  in  a  Jhip^  is  no  more  than  if  a  man  has  \fi>mr€ 
in  a  karge  or  cqmtk  wkicb  are  Itt  to  bire^  &c.  and  that  his  having  fome  ftock  in  a  (hip  doea  not 
make  him  ■  mcrdwimi  b«ctuic  it  ia  frequent  for  pciloai  10  odvtwture  fmt  fartisular  thingt  in 

fuch 
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« 

^h  a  Jtip  Jir /Mcb  a  voyafre,  hnt  that  will  not  make  them  traders  within  the  ft«tutes,  for  bj 
ihoft  AilMct  frofej/tr J  merc£infs  are  only  meant,  who  are  in  conftant  iradingm  '  ■  5kinu.  17^ 
•od  »0[.  Lutoa  V.  Bigg,  S.  C.  aod  fame  pqioia  adjudged  accordiugly. 

14.  Sttwariof  an  inn  of  court  cannot  be  a  bankrupt  j  per  Holt 
Ch.  J,  Skin.  292.  Trin,  3  W.  &  M.  obiter. 

15.  In  trover  the  jury  find  a  fpecial  verdid^  that  an  tnn-heper  An  /jVa^ 
bought  goods  for  the  ufe  of  his  guefts  and  fold  them  to  his  guefts^  n^^'^^e"*** 
and  the  queilion   was,  whether  the  inn-keeper  by  this  was  a  bankrupt  1 
bankrupt  ?     And  adjudged  by  the  whole  court  that  he  was  not  j  per  Holt 
becaufe  the  trade  was  not  at  large,  but  confined  hofpitantibus,  ^^^'  1*5* 
and  is  properly  the  accommodation  of  his  guefts,  and  it  was  agreed  by  the 

in  that  cafe,  thzt  farmers  are  not  within  the  ilatutes  of  bankrupts )  court,  ia 
it  was  alfo  found  in  that  cafe  that  the  innkeeptr  had  ajhar$  in  a  ^^  ^9-^ 
ftage  coacby  but  that  was  not  regarded.     Cited  per  Holt  Ch.  J*  in  cafe  of* 
Raym*  Rep.  287.    As  the  cafe  of  Newton  v.  Trigge  adjudged  Mcggot  v» 
Ti5n.3W.&M.inB.R.  6»      J    6     Mm..  .___^_ 

keeper  aa 
ibcb  if  not  within  the  flatutca  of  bankrupU,  b«caure  he  does  not  live  by  buying  and  fellings 
but  by  ottering  his  goods  without  any  contra^,  and  if  he  utters  thrm  at  an  unreafonable  rate  M 
u  iodidable  for  extortion,  which  a  feller  is  not.     Refolvnd  by  all  the  juftices.     Mar.  34.  pi.  67s 

Trin,  15  Car.  Crifp  v.  Pratt.— ^— Jo.  437.  pi.  3.  S.  C.  adjudged.— Cro.  C.  548.  S.  C5. 

lefolved  accordingly. But  where  an  inn*keeper /x  a  Ci^a^wrdw  alfot  and  buya  and   fells^  he 

nay  on  that  account  be  a  bankrupt,  though  not  barely  as  an  inn-keeper,  and  tbii  hu  beea 
frequently  fcen. 

\f>.  A  gunfoundir  is  not  Within  the  fbtuteS  of  bankrupts,  S»  C.  eited 
be/aufe  this  was  for  the  fervice  of  the  king  and  delivered  to  his  j^showT* 
uft.     Cited  per  Cur.  Skinn.  392.  Trin*  3  W,  &  M.  in  B.  R.  170.  as  held 
to  have  been  lately  adj  udged*  ^^^  y'"**^" 

becaufe  It  was  a  particular  undertaking* 

17.  A  gentUman  of  the  Temple  wint  to  Lifion  and  turned 
fa^or^  and  traded  to  England^  and  broke.  And  it  was  argued, 
that  die  flatute  of  bankrupts  did  not  extend  to  perfons  out  of  the 
realm.  But  the  court  held  him  to  be  a  bankrupt  by  reafon  of 
his  trading  hither  and  back  again,  which  gained  him  a  credit 
here;  per  Cur.  on  a  trial  at  bar.  t  Salk.  tio.  pi.  5.  Pafch. 
5W.&M.     Sedgwick  V.  Bird. 

t8.  If  a  man,  njjhilji  a  trader^  otves  a  debt  of  too/,  to  A.  and 
leaving  off  his  trade^  borrows  another  100/.  of  the  fame  perfon^  ' 
tken  pays  him  one  of  the  lOoL  not  mentioning  whether*  it  be  in 
latisfadion  of  the  former  debt,  or  the  latter,  yet  it  (hall  be 
applied  to  the  former^  fo  that  the  creditors  (hall  never  charge  him 
with  a  conuniffion  of  bankruptcy  for  that  which  remains  i  per 
Holt  Ch.  J.  Comb.  463.  Mich.  9  W.  3.  B.  R.  Anon. 

19.  If  A.  leaves  off  trade ^  he  fhall  be  a  bankrupt  for   debts  S.  P.  Ler^ 
contraded  before,  but  not  for  debts  contraSed  after.     Refolved  y'j"c'/* 
by  Holt.  Ch.  J.  Cumb.  463.  Mich.  9  W.  3.  B.  R.  Anon.  ,.  b^.  ^' 

Batetnan  v. 

Harvyt  the  eonrt  inclined  accordingly  as  to  both  points,  fed  adjornatur. Vent.  5  Mici  .  «o  flp- 

aa  Carr.  a.  B.  R.  Aaoo.  S.  P.  accordiDgl]^  and  fays  it  wm  lo  ruled  in  Sir  Jo.  Harvey's  cafe. 

Vot.  vn.  F  20.  A 
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IS  Mod.         20.  A  vi^uallir  may  be  a  bankrupt,  per  Holt.  Ch.  J.  Ld. 
&s  p.  per  ^^y*^*  ^^P^  ^87.  Hill  9  W.  3.  B.  R.  in  cafe  of  Meggot  v# 

Holt  Ch.  J.  Mills, 

Ld.  Raym.      2t.  The  defendant  was  indited,  for  that  he  being  a  bankrupt*- 

^^p*.443-.  and  brought  before  lords  commiffioners,  he  refiifed  to  give  them 

Lm  verbii^^  account  of  his  eiFeds,  and  his  defence  at  trial,  upon  not  guilty 

'  pleaded,  was,  that  he  was  an  in/am  at  the  time,  0/  the  debts  con^ 

tragedy  and  therefore  could  not  be  a  bankrupt;  and   of  that 

•pinion  was  Holt ;   for  thoagh  the  debts  of  an  infant  are  only 

voidable  at  his  eledion ;  yet  no  one  can  be  a  bankrupt  for  a  debt 

he  is  not  obliged  to  pay ;  wherefore  the  defendant  was  acquitted* 

22  Mod.  243.  at  Guild-hall,  Mich.  10.  W«  3.  die  ^^gv.  Cole. 

22.  It  was  ruled  by  Holt  Ch.  J.  at  Lent  affixes  at  Thetford, 

16  Mar.  12  W.  3.  upon  evidence  at  a  trial  at  Nifi  Prius,  that  a ' 

fiip  carpenter  is  within  the  ftatute  of  bankrupts.     But  a  cafe  was 

made  of  it  for  bis  farther  confideration.    Ix>rd  Raym.  Rep.  J^U 

Kirne  v.  Smith  &  al*. 

0av.  of  23-  Upon  an  ifTue  direded  in  Chancdy,  to  be  tried  before  the 

Bankrupts,  Lord  Ch.  J.  Holt  for  his  opinion,  the  cafe  upon  the  trial  before 

*h '  ^^T   f  ^^^  ^^  Guild-hall  the  fitting  after  this  term,  appeared  to  be  thus* 

Burch'aa  a   A  fcrivifier^  who  was  not  liable  to  be  a  bankrupt  before  the 

rcrivener,     ftacute  of  21  Jac.  I.  Cap.  19.  Committed  an  ad,  which  was  made 

apinft         ^  2^  of  bankruptcy  by  the  ftatute  of  i  Jac.  i*  cap.  15.  viz.  ahfcond'> 

commiflioo  <Vf 9  ^^-  ^^^  ^^  ^^  ^^fi  ^  ^ar/  in  the  Jtatiener^s  C9mpany.     And 

of  bank,     the  queftion  was,  whether  be  was  liot  a  bankrupt  by  that }    And 

«oicd  fo"  ^^'^  ^'*-  J-  ^^^^  *^^  fi^^*  '*'  "  7^^-  '■  ^^P'  '9-  *^^  '"^^^  * 
by  Tribe,  to  fcrivtner  liable  to  be  a  bankrupt^  it  had  fubjeHed  him  to  all  the  old 

wiMch  it  a£l$y  which  by  the  former  ftatutes  made  a  man  a  bankrupt^  as  well 
ed'*ih«^thc  ^^  ^*  '*'  ^^'  mentioned  in  the  Jlatute  21  Jac.  I.  cap.  19.  But  as 
Itiiuie  of  to  the  fhare  in  the  ftationer's  company,  he  feemed  to  incline  that 
to  Ann.  that  could  not  make  him  a  bankrupt.  But  the  Ld.  Keeper  heki 
c^ai  ^'hat  ^^^  fcrivener  to  be  a  bankrupt  by  both  the  points.  Upon  the  im* 
after  the  portunitv  of  the  council  it  was  referved  as  a  cafe,  as  to  both 
ti  April,  points,  \oT  the  further  confideration  of  the  Ld.  Ch.  J.  2  Ld.  Raym* 
faVd*'.a%f  *^^P'  851,  852.  HiU  I  Annse.    Bird  v*  Major. 

•I  Jac.  and 

all  and  every  other  ad  and  ads,  fo  far  at  they  related  to  the  faid  defcriptioii  of  •  bankroll^ 
Ihould  be  rcpe-aledf  and  that  no  perfons  within  the  faid  defcriptiona  (hould  thenceforth*  by 
reafon  thereof,  be  uken  to  be  within  the  ftatutea  of  bankrupts  whatfoever  ;  and  that  Burchall  fei 
forih,  that  he  never  foilowrd  any  other  trade  or  profcffion  than  that  of  a  fcrivener,  and  therefore 
petitioned  that  do  conraiififon  might  be  awarded  again  ft  him  ;  but  a  commiflion  was  awarded, 

and  he  was  foond  a  banktopt  in  174ft. ^^^  ^^*^  ^^^  ^^^^  ^^  Hudfon  a  fcrivener  in  Coveat* 

Garden,  agaiuft  whom  a  commiffion  iffued,  ift  Od.  17439  tod  h«  waa  found  a  bankrupt j 
Ibid.  iB. 

24.  The  jury  found  that  R,  B.  rented  a  farm^  for  which  be 
pnrd  300I.  per,ann.  and  that  he  planted  potatoes  on  part  of  the  lands 
which  he  farmed^^ar^  that  he  bought  great  quantities  of  potatoes  /^ 
plant  there,  and  that  for  feveral  years  he  dealt  with  feveral  perfmf 
in  potatoes,  at  feveral  times  and  places,  and  bad  employed  ware* 
houjes,  where  he  put  in  potatoes,  and  had  ferved  feveral  markets 
therewith,  and  had  fold  great  quantities  thereof  for  profit,  and  for 
bis  living)  2cc«    The  court  being  divided,  no  judgment  was  given, 

but 
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tHit  two  of  the  judges  feem^d  to  be  of  opinion,  that  if  z  man  hovght 

great  fuantities  ofwoelor  bops^  though  ht  hath  a  fa*m^  an  J  Jhcef 

rfbis  9wny  and fivaral  hop-gardens^  he  (hall  be  accounted  a  trader 

in  thofe  commodities ;  and  (o  (hall  an  inn^keeptr^  if  he  turn  co.  n* 

chandler.     'Tis  true,  the  jury  have  not  found  that  B.  got  the 

chiefeft  part  of  bis  livelihood  by  buying  and  felling  potatoes  ;  but 

it  is  not  the  quantity  which  is  material,  if  it  is  in  proportion  to 

other  goods  which  h^  buys  and  fJls  ;  for  if  a  man  hath  an  orchard^ 

and  buy$  fever al  quantities  of  fruit  of  other  people^  though  not  fo 

many  as  he  hath  in  his  own  orchard ;  yet  this  {hall  make  him  a   ^  59  J 

trader  and  confequently  fubjed  him  to  ihe  ftatute  of  bankruptcy. 

The  two  other  judges  were  of  a  contrary  opinion,  viz.  that  here 

was  not  enough  found  by  this  verdi£t  to^make  B.  a  bankrupt ;  for 

SI  fanner  is  no  trader  within  any  of  the  a<S^s  before-mentioned^ 

quatenus  a  farmer  $  and  though  he  u(es  another  trade,  yet  if  that 

is  not  the  principal  means  of  his  livelihood,  he  is  not  a  trader 

within  thofe  flatutes ;  it  is  true  if  buying  and  felling  in  any  trade  is 

the  cbiefeft  means  of  his  livelihood^  then  he  is  a  trader  within  the 

a£h  of  bankruptcy ;  but  that  is  matter  to  be  given  in  evidence^ 

and  found  by  the  jury,  which  was  not  done  in  this  cafe.     8  Mod* 

46.  48.  Trin.  7  Geo.   Mayhoe  v.  Archer. 

A  perfon,  being  under  the  age  of  twenty-one^  bought  goods^  and 
after  the  age  of  twenty-one  committed  an  a£t  of  bankruptcy  in 
refpeft  of  thofe  goods  on  which  the  commiiHon  ilTued.  Ld. 
Chan.  Macclesfield  doubted  whether  he  might  not  be  a  bankrupt ; 
but  the  Ciian.  [Ld  KiigJ  was  clear  of  opinion  he  could  not, 
and  faid,  if  commifHoners  find  a  man  a  bankrupt  who  is  hot  fo, 
a£tion  will  lie  againfl  them.  Seled^  Cafes  in  Chan,  in  Ld.  King's 
time  469  47.  Trin.  11  Geo.  i.     Whitlock's  cafe. 

25.  5  Geo,  2*  cap,  30.  S.  39.  bankers,  brokers,  and  fa£tDrSy 
are  declared  liable  to  thejlatutes  of  bankrupts. 

26.  S.  40.  Provided  always^  and  it  is  hereby  further  declared 
and  enabled  by  the  authority  aforefaid^  that  no  former,  grazier,  or 
drover  of  cattle^  or  any  per  Jon  or  per  fans  ^  who  is,  or  are^  or  Jhall  bi 
receiver  general  of  the  taxes  granted  by  act  of  parliament^  Jhill  be 
intituled  asjuch  to  any  ^of  the  benefits  given  by  this  a£f^  or  be  deemed 
a  bankrupt  within  the  fame^  or  within  any  of  the  Jlatutes  now  in 
force  concfrning  bankrupts^  any  law^  cujlom^  or  ujage^  to  the .  ««- 
trary  notwithjianding. 

27.  A  pawn-proker  is  not  within  the  flatutes  of  bankrupts, 
barely  as  fuch,  but  if  he  trades  other  ways,  a  llatute  may  be  taken 
out  againfl  him  by  the  addition  of  dealer  and  chapman.  Dav.  of 
Bankrupts  24,  25,  cites  Highmore's  cafe  in  1737,  and  Read's 
cafe  in  1742.  And  that  feveral  commif&ons  have  been  taken  out 
accordingly. 

28.  Members  of  the  Bank  of  England  2XQ  not  liable,  on  account 
of  their  flocks,  to  become  bankrupts.  See  the  feveral  acb  of 
parliament  relating  to  the  Bank  of  England. 

29.  So  of  the  South  Sea  Company.    Sec  the  feveral  flatutes  as  to 

4faat  company. 

Fa'  30  5# 
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30.  So  of  the  Royal  Excbangi  and  London  infurancis.  See 
6  Geo.  I.  cap.  18.  S.  lO* 

31.  So  of  perfons  circulating  excbiquer  bills.  See  the  feveral 
ftatutes  relating  thereto. 

(B)  Bankrupt.    By  what  Ad. 

AmerchiBt  !•  13  Eliz.  7.  T^  any  perfon  vjing  the  trade  of  merchandizoy  or 
ID  good  cir-  5.  I .  L  feeking  bis  living  by  buying  and  fellings  in  grofs^ 

S""?!*"/^?  tfr  by  retaily  Jhall  depart  the  realm,  or  begin  to  keep  bis  houfe^  or 
reaJm'to  *  otherwife  abfent  himfelf,  or  take  fan^uary^  or  fuffer  himfelfwiU 
mercban^  Ungly  to  be  atre fled  for  debt  not  grown  due^  or  fuffer  himfelfto  bi 
fcf  *Vwtrdt  *«^'^Wf ^,  or  yield  him f elf  io  prifon^  or  depart  from  his  houfe  with  in-* 
zaiu  in         tent  to  defr  aud  hi  s  credit  or s^  be  Jhall  be  deemed  andtakenas  abankrupt* 

debts,  and 

to  avoid  arrefts,  dr£ers  his  return,  this  is  tantamount  to  his  departing  the  realm  to  defraud  hit 

creditors,  and  he  (hall  be  adjudged  a  bankrupt.    R.  S.  L,  186.  cites  Stone's  Read.  laA. 

[  60  J 

One  againft  whom  a  capias  i<  excommunicato  capiendo  is  awarded,  departs  the  realm  to  avoid 
ikeing  taken,  this  is  not  an  a£l  of  bankruptcy,  any  more  than  the  departing  the  realm  or  keeping 
bis  hoah/er  /ear  of  an  attachment  out  o\  Chancery.     R.  S.  L.  186.  cites  ibid. 

A  merchant  indebted  iteeps  on  Jhipboard,  this  is  keeping  his  houi'e.     R.  S.  L.  186.  cites  ibid. 

An  apothecary  being  church  warden,  and  in  debt,  kept  in  churchy  this  was  deemed  a  keeping 
bis  houle.  So  where  one  has  no  houfe  of  his  own,  but  keeps  in  another  man^s  homfe^  or  in  « 
chamber  he  hires,  this  will^e  adjudged  keeping  his  houfe.     R.  S.  L.  186.  cites  ibid.  184. 

If  the  lieutenant  of  the  Tower  of  London  be  a  machant  indebtedi  txA  keeps  in  the  Tower 
u  isrfu  aA  of  bankruptcy.    R.  S.  L.  186.  cites  ibid. 

2.  A  procefs  iffued  againft  J.  S.  to  arreft  him,  he  keeps  his 
houfe  to  fave  himjelf  from  arrejly  and  afterwards  goes  out  to  the 
market^  and  to  other  places  ;  and  when  he  hears  again  of  a  new 
procefs  out  againji  him^  be  keeps  his  houfe  again^  and  afterwards 

foes  at  larze ;  the  queftion  was,  if  he  were  within  the  ftatute  of 
ankrupts  r  and  all  the  court  held  he  was  not,  becaufe  he  ufed  to 
go  at  large ;  and  it  might  be,  that  his  policy  would  not  prevent 
the  ferving  of  the  procefs  \  for  he  might  be  met  withal  unwittingly. 
Cro.  £.  13.  pi.  6.  HilL  25  £liz.  C.  B.  Anon.     ^ 

3.  I  Jac.  cap,  15.  S.  2-  Every  perfon  ujing  mirchandize^  £^r. 
who  Jhall  willingly  or  fraudulently  procure  himfelf  to  be  arreftedf, 

•  or  his  goods,  money,  or  chatties,  to  be  attached,  or  fequejired^ 
or  depart  from  his  dwelling  houfe,  or  make  any  fraudulent  grant 
or  conveyance  of  his  lands  or  chatties,  whereby  his  creditors  may  be 
defeated  or  delayed  for  the  recovery  of  their  debts  \  or  being  arrejiedy 
Jhall  J  after  his  arrejl^  lie  in  prifon  fix  months  upon  that  arrejiy  of 
any  other  arreft  or  detention  for  debt y  Jhall  be  adjudged  a  bankrupt. 
4*  A  merchant  had  made  a  fraudulent  deed  to  the  defendant  of 
the  goods  contained  in  the  count,  but  afterwards  he  went  abroad 
to  church,  to  the  Exchange,  and  did  trade  and  commerce ;  a,nd  yet 
afterwards  it  is  contained  in  the  indenture  of  fale  by  the  commif- 
fioners  to  the  plaintiiF  that  he  had  made  this  fraudulent  deed,  and 
that  afterwards  he  had  traded  and  ferved  the  Exchange  until  a  day 
after,  at  which  day  he  wholly  abfented  himfelf.  And  upon  this 
fpecial  verdi^  the  defendant  had  judgment  i  for  every  deed  to 

defrau4 
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icfrzud  other  creditors  (but  thofe  to  whom  fuch  deed  is  made) 
is  not  fufficient  to  make  one  to  be  a  bankrupt  i  but  if  he  make 
any  deed  after  be  begins  to  be  a  bankrupt,  it  (hall  not  bind ;  but 
upon  the  ftat.  of  i  Jac«  which  makes  him  a  bankrupt  which  makes 
fiauduleAt  deeds,  it  ought  not  to  be  as  this  cafe  was,  viz.  fo  long 
before  he  became  a  bankrupt,  Hutt.  42.  Pafch.  15  Jac.  Cart- 
wright  V.  Underbill. 

5«  If  one  ixercifes  a  trade^  and  then  becomes  indebted,  and 
afterwards  quits  his  trade^  and  livts  in  the  country  without  fol- 
lowing any  trade,  but  lives  on  his  land  only,  and  conceals  himfelf 
from  bis  creditors,  yet  be  is  a  bankrupt ;  for  he  lived  by  his  trade 
when  tbe  debt  grew.  Agreed.  Palm.  325.  Mich.  20.  Jac.  B.  R. 
Hevlor  v.  Hall. 

o.  If  one  for  a  time  dials  in  a  trade ^  and  afterwards  quits  ity  but 
Uaves  his  /loci  in  the  hands  of  another,  and  goes  Jhares  with  the 
ether,  both  in  profit  and  lots,  and  after  fuch  quitting,  becomes 
indebted  and  conceals  himfelf  from  his  creditors,  he  is  a  bankrupt 
within  the  ftatute.  Agreed.  Palm,  325.  Mich.  20  Jac.  B.  R. 
Heylor  v.  Hall. 

7.  If  one  confines  himfelf  within  his  houje  for  a  long  time,  this 
does  not  make  him  a  bankrupt  immediately;  but  if  he  conceals 
himfelf yir  a  day  or  an  hour,  to  delay  or  defraud  his  creditors,  this 
makes  him  a  bankrupt  within  the  ftatute.  Palm.  325.  Mich* 
20  Jac.  B.  R.     Heylor  v.  Hall. 

8.  If  one  is  furety  for  another,  and  conceals  himfelf,  he  is  a 
bankrupt  within  the  ftatute.     Agreed,  ibid. 

9.  21  Jac^  I.  cap.  19.  S.  2.    Every  pirfon  ufing  the  trade  of 
merchandxxe,  by  way  ^/^bargaining,  exchange,  bartering,  chevifance,  -    -     _ 
or  etherwife  in  grofs,  or  by  retail,  or  feeking  his  living  by  buying  and  L  ^  '   J 
felling,  or  that  fhall  ufe  the  trade  or  proftfjion  of  a  fcrivener, 
receiving  other  men^s  monies  or  ejlates  into  his  truji  or  cuftody, 

who  fhall  obtain  any  proteSion  (other  than  fuch  per  fans  as  fhall 
he  lawfully  proti^ed  by  privilege  of  parliament)  or  Jhall  prefer 
unto  bis  majefly,  or  unto  any  of  the  kiug^s  courts,  any  petition  or  bill 
againft  his  creditors,  or  any  of  them,  thereby  defiring  or  endeavour^' 
ing  to  compel  them,  to  accept  lefs  than  their  juft  and  principal 
debts,  or  to  procure  time,  or  longer  days  of  payment,  than  was 
given  at  the  time  of  their  original  contraSfs  \  or  being  arretted  ybr 
debt,  fhall  after  his  arrefl  lie  in  prifon  two  months  upon  that,  or 
any  other  arrefl  or  detention  for  debt ;  or  being  arretted  for  lool. 
•r  more,  of  juft  debt,  fliall  after  fuch  arrejl  efcape  out  of  prifon, 
fiall  be  adjudged  a  bankrupt ;  and  in  the  cafe  of  arreji,  or  lying 
in  prifon  for  debt  from  the  time  ofhisfirjl  axrejl. 

10.  A  tradefman  being  outlawed,  becomes  a  bankrupt ;  but  if 
die  outlawry  be  reverfed  for  want  of  proclamation,  all  that  is  done 
in  the  mean  time  by  the  commiflioners  is  void  ;  contra,  if  it  was 
reverfed  on  a  writ  of  error.   R.  S.  L.  186.  cites  Stone's  Read.  124.  \ 

11.  If  a  trader,  hearing  that  a  writ  of  fieri  facias  was  ifTued 
againft  him,  to  the  intent  to  preferve  his  gcods  from  being  levied  in 
execution,  clandejlinely  conveys  them  out  of  his  houfe,  and  conceals 
them  privately  \  that  does  not  amount  to  an  a£t  of  bankruptcy. 
^  •  F3  Ruled 
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Ruled  by  Holt  Ch.  J.  Ld.  Raym.Rcp.  725.  Hill.  10  W.  Ji 

Cole  V.  Davis. 
Stopping  12.  If  a  banker  or  goldfmith,  who  has  many  peoples  money^ 

payment  by  will  rejuf'  pajiTient^  yet  keeps  his  Jh^p  open^  and  as  often  as  he  is 
^  f.n^'^l  «rr^ftvi^/?;«?j  bail^  he  may  by  that  means  give  preference  of  pay- 
bank  npt-  mcnt  to  his  friends,  and  when  he  has  done,  he  runs  away,  yet 
cy.MS.Tab.  fuch  payment  ihall  ftand  good  againft  a  commiflion  of  bankruptcy* 
.  ^'^5  Yjke^  ^'^^  ^^^^^  ^^  practifed  in  the  cafe  cf  Shepfard  the  hanker^  who  was 
roanv.Hof*  arretted  almoft  every  hour  in  the  day  for  fevcral  days  before  he 
kins.  went  o(F,  and  yet  gave  a  bail  as  often,  and  paid  his  friends,  and 

then  went  and  rendrcd  himfelf  in  difcharge  of  his  bail  -^  per  Holt 

Ch.  J,  7.  Mod,  J  39.  Hill.  I  Ann.  B.  R,     Hopkins  v,  Gery, 

13.  A  banker^  being  CiiHed  upon  for  money  in  his  hands,  dois 
futy  or  canmty  pay  it ;  Lord  Chancellor  King  held,  that  this  does 
not  amount  to  an  a(St  of  bankruptcy,  Sele£):  Cafes  in  Chancery  in 
Ld.  King's  time,  42,  43.  Trin.  11  Geo.  1.  in  cafe  of  Pakenham 
V.  Bland  and  Hofkins. 

14.  L.  having  two  promijfory  notes  figned  bf  A,  payable  to  L. 
9r  order  four  months  after  date,  L.  when  about  three  months 
was  to  run^  endorfed  them  to  M.  for  goods  then  delivered^  and  A* 
ahfconding  about  one  month  after^  L,  on  M*s  going  to  himj  procures 
himfelf  to  be  denied,  and  then  M.  fues  out  a  commi/Bon  of  bank-* 
ruptcy  againft  L.  who  petitioned  to  fuperfede  the  commifiion. 
I  ft,  objection  was,  that  L.  had  committed  no  ai^  of  bankruptcy, 
adly,  that  M.  was  not  a  proper  creditor. 

Ld.  Chancellor.  By  late  ftatute  a  creditor  by  note  payable  at  a 
future  day,  may  fue  out  a  commiffion,  as  well  as  come  in  as  a 
creditor;  but  the  debtor's  denying  himfelf  to  fuch  a  creditor,  is 
not  an  a£t  of  bankruptcy ;  it  muft  be  a  keeping  houfey  &c.  in 
order  to  defeat  or  delay  creditors  of  their  debts,  which  could  noC 
be  in  the  prefent  cafe,  becaufe  M.  had  then  no  debt  due  to  de<« 
mand,  and  fo  a  commiflion  fuperfeded.  It  was  objeded,  that  L« 
was  debtor  to  M  immediately  upon  the  goods  delivered  \  fed  non 
allocatur  j  for  by  Ld.  Chancellor,  it  was  part  of  the  contract  thai 
M.  wsuld  Jlay  for  the  money ,  till  the  notes  became  due.  MAT. 
Rep.  Mich.  Vacation.  1733.     Ex  parte  Levi. 

15.  B.  was  arre'  edfor  2 81.  and  though  he  had  money  fufficient 
to  pay  the  debt,  yet  chufed  rather  to  go  to  prifon,  in  order ,  as  h§ 
declared^  to  force  his  creditors  to  come  to  a  cnmpofition.  And  per 
Ld.  Chancellor,  this  is  an  a6l  of  bankruptcy  "within  I  Jac,  i« 

[  62  ]  though,  without  fuch  intent,  yielding  himfelf  to  prifon  was  no  a£l 

of  bankruptcy,  unlefs  he  lay  tliere  two  months.     Otherwife,  where 

^  the  party  procures  himfelf  to  be  arretted  upon  a  fham  debt,  and 

•that,  by  the  ftatute  of  Llizabeth,  is  immediately  an  aft  of  bank^ 

ruptcy,    MiT.  Rep.  Triiu  Yac.  1734.    Ex  parte  Barton. 


(C)  iProvinf 
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(C)     Proving  him  a  Bankrupt,    How  ? 

Y«  T  F  the  eommiffiomrs^  without  purfuing  the  Jiatutes  of  hank^ 
X    TUpts^  offirm  a  perfon  to  he  a  bankrupt^  he  may  traverfe 
that  he  was  not  bankrupt,  cited  by  Coke  Ch.  J,  8.  Rep.  121.  a, 
9S  adjudged  iMich.  6  Jac.  B.  R.  Cut  v.  Delabarre. 

2.  In  the  cafe  of  bankrupts,  although  the  commif&oners  have 
fole  authority  to  adjudge  a  man  bankrupt,  yet  in  an  aifion  the  jury 
muft  find  whether  he  was  a  bankrupt  or  no^  and  not  barely  by  the 
adjudication  of  the  commii&oners.  Raym.  337,  HilK  31  oc  32 
Car.  2*     Bambridge  v.  Bates  &  al\ 

3.  It  was  ruled  by  Treby  Ch.  J.  of  C.  B.  at  Nifi  Prius  at 
Guildhall,  the  fitting  after  Michaelmas  term,  10  Will.  3.  upoa 
evidence  in  trover  brought  by  the  plaintiff  againft  the  defendant, 
after  argument  of  the  council  on  both  fides,  i .  That  it  is  not  ne^ 
cejTary  to  prove^  that  the  perjony  upon  whofe  petition  the  commijpon 
ef  bankruptcy  wat  grant ed^  was  a  creditor  of  the  bankrupt }  becaufe 
upon  view  of  the  ftatutes  they  do  not  require  that.  2*  That  it 
is  not  neceflary  to  prove,  that  the  bankrupt  was  indebted  in  lOoL 
though  the  pra(^ice  has  been  to  do  fo ;  becaufe  though  the  chan- 
cellor frequently,  before  he  grants  a  commillion  of  bankruptcy, 
requires  fuch  proof  yet  it  is  only  matter  of  difcretion  in  him.  Ld, 
Raym.  Rep.  724.     Smith  v.  Sir  Richard  Blackam. 

4«  The  wife  of  a  bankrupt  cannot  he  examined  againft  her  And  if  they 
hufband  touching  his  bankruptcy.     By  the  common  law,  {he  can-  ^"JJ^'J  **^ 
not  be  a  witnefs  for  or  againft  her  hufband  ;   and  though  the  for-  warrant  of 
mer  ftatute  of  21  *fac.  author i%§s  the  commi/Jioners  to  examine  commitment 

the  wife,  touching  any  concealment  of  his  goods,  &c.  yet  neither  ^^l^aswU 
that,  or  the  late  ftatute  of  5  Geo.  i,  24.  extends  to  examine  the  fir  Teftf/t^^ 
wife  touching  the  bankruptcy,  or  whether  he  had  committed  any  ^odi/cover 
t&  of  bankruptcy,  and  how,  and  when  he  became  a  bankrupt ;  ^^fl^  /* 
per  Ld.  C.  Parker.  Hill.  1719*   Wms's  Rep.  6io.  61 1.    £x  b^mWrupt* 
parte  Umes.  «'  ^^'  *''^ 

ana  manner 
ffbh  6ankrMpt£y't  vft,  Ld.  C.  held  the  coniniitmeot  illegal,  and  ordered,  that  Ihe  be  difcbarged* 
WaM*t  Rep.  6«i.  S.  C. 

5*  Till  the  ftatute  of  5  Geo.  t.  cap.  24.  the  ccmmiffioners 
i9uld  n&t  examine  the  bankrupt  himfelf  touching  his  bankruptcy ; 
per  Ld.  C.  Parker.  Wms's  Rep.  611.  Hill.  17 19.  £x  parte 
JameSt 

(D)    From  what  Time.    To  what  Time  the    [  63  ] 

Bankruptcy  ihall  relate, 

J.     \    GRAZIER  copy^holder  in  fee,  10  May  1643,  became  a  Goodw.  off 

Jl\     bankrupt^  and  in  164.9  hecame  a  bankrupt  agnin^  and  in  fi*"g^Hfu! 
1652  b$  filU  bis  copyhold.    On  a  commijjion  in  i6jx  (which  was  ^Ssj,   jeU 

F  4  tm  *>^"  v» 


63  CceWtot  ann  OBanlirupt. 

Horn,th»ta  fen  y/ars  after  ihe.firfl  caufe  of  bankruptcy)  after  argument  at  bar 
of  ba'IIkTupt  *"^  bench  it  was  adjudged  for  the  creditors,  that  they  had  a  good 
wasfued  title  agalnft  the  the  purchafors ;  per  Curiam,  the  provifo  is  tX" 
outagainftji  prefs,  that  the  commiflion  muft  be  fued  within  five  years  after 
S^wMcon-  ^^"^^  ^*^^  when  he  became  a  bankrupt;  and  his  being  fo  after  the 
feffcd  he  fale,  that  will  not  hinder,  that  if  the  commiflion  be  not  fued  within 
vaaabank-  tbe,fivc  ycars  of  his  becoming  a  bankrupt,  and  then  they  can 
i64i»*bui  it  ^"^y  defeat  all  fales  made  within  the  five  years,  but  not  afterwards  ; 
'  waafaid,  he  and  upon  this  ground  was  the  judgment  aforefaid  in  C.  B.  for 
became  a  that  point  was,  whether  if  a  man  continues  bankrupt  twenty  yearsj 
wlin'iirthc  *^  ''  always  liable  or  «<?,  which  was  adjudged  for  the  plaintiff  by 
year  1649.    ^1  the  court,     Niiiy  &c,     Keb,  i^.  in  pi.  Mich.  1655.  ^*  ^* 

And  Hale      JeHiff  v.  Hom. 
made  this      "^ 

differenc(*t  that  if  one  becomes  a  bankrupt  by  a  tranHent  a£l,  as  in  cafe  of  fuit,  &c,  be  may  again 
become  bankrupt ;    but  if  it  be  a  continued  afl,  as  imprifonment,  withdrawing  himfelf,  &c.  he 
may  not  bocorac  a  bankrupt  igain  ;  fo  with  this  diflin^iop  you  may  uodcrH^od  how  U  ia  faidy 
«OMce  a  bankrupt  and  always  a  baijkrupt. 

Kcb.  7aa.  j,  A.  did  an  a^  of  bankruptcy  in  1651,  and  in  1657  did  ano^ 
Car  a.B  R.  *^^^  ^^>  ^^^  ^^  l(>S%  made  a  leafe  for  years  of  lands j  and  in  1663 
Spencer  v.  a  commijjion  ijfuedy  whereupon  he  was  foupd  a  bankrupt,  and  tho 
Venacre.  bnds  fold.  It  was  refolved  that  the  commiflion  was  well  fued  out 
after  verdia  witliin  five  years  after  the  lafl  aft,  though  not  within  the  five  years 
rot  the  ven-  bcfprc  the  commiffion,  [of  the  firft  a5  of  bankruptcy]  and  alfb 
dec  of  the  before  the  leafe,  Fand]  the  vendee  of  the  commiffioners  ihall  avoid 
fioncrs,  it  ^^  \^^i^*  Lev.  14.  the  reporter  fays,  that  he  heard  and  obferved 
was  moved,  this  cafe,     Pafch.  1 6.  Car.  2, 

chat  the 

CommifTion  (hall  relate  to  the  lirfl  ad,  165;)  which  was  the  moft  notorioua,  being  by  imprifon- 
menr,  ihou^^h  had  the  firft  aft  been  by  concealment  or  outlawry,  he  agreed,  the  party-creditor 
peed  not  take  notice  of  it  by  the  21  Jac,  which  he  faid,  fliould  not  be  taken  favoorably  againft  the 
purchafor,  But  only  againft  the  bankrupt  himfelf,  and  cited  the  cafe  of  Bradford  y.  Bludv}ortb% 
Opt  Curia  contra  ;  for  the  words  of  the  aft  are  not,  "  after  he  (hall  fiift  be  a  bankrupt."  For 
then  the  earlier  being  a  bankrupt,  would,  after  five  years,  be  a  peipetual  fuperfedeas  to  all  tradef- 
men;  but  if  one  hath  fold,  and  then  five  years  pafs  without  any  a^  of  bankruptcy,  the  purchafor 
;s  fafe,  and  then  po  zB.  can  hurt  him;  but  where  the  bankrupt  continues  in  poftcmoo,  any  &fter 
90  if  fuf&cient  to  bind  the  term ;  and  judgment  clearly  for  the  plainti^, 

I  TLev.  37.  J,  One  Staly  was  arrejted  by  an  executor  of  his  creditor,  befor$ 
Ravrn.47Q.  P^^^^^^  of  the  wt/lj  and  put  in  bail^  and  within  two  or  three  days 
^.  c.  in  '  after  he  paid  lOOoA  to  the  defendant  to  whom  he  ftood  indebted 
3.  R.adjor-  in  fygh  fum,  and  then  yielded  himfelf  to  prifon  in  difcharge  of  his 
Skinn.  aa.  ^^''-  The  queflion  was,  whether  Staly  (nould  be  faid  to  be  a 
Mich.  33  bankrupt  from  the  time  of  his  firfl  arreft  (and  fo  the  defendant 
R*'^h*'<5^r  ^^  'Jable  to  refund  the  money  paid  to  him)  or  from  the  time  he 
and  ad-  yielded  himfelf  to  prifon.  Judgment  was  given  in  C.  B.  for  the 
judged  for  dQfei]dan(  |  ^nd  upon  error  brought  in  B.  R.  the  judgment  was 
d**^  **!!!^  affirmed  una  voce,  for  that  the  relation  to  make  a  man  a  bankrupt 
ibid.^sTr  ^^g^^  '^  he  upon  an  adual  lying  in  prifon^  and  not  upon  putting  in 
5.  c.  and  ^il  only.  I  Vent.  370.  Pafch.  36  Car,  2,  B*  R.  Dmicopib  Y« 
judgment     Walter. 

amimed  in 

9.  lU %  S|iQw.  a{3i  p}.  s6«.  3»  C,  aod  jud^meat  a&pned* 

4.  w 
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4*  If  one  IS  ar^reflid  and  puts  in  bail^  and  after  does  not  fay  the  Orcein. 
nunty  within  fix  months^  he  (hall  be  adjudged  a  bankrupt  after  the  ^^^'  "jJ^^J 
fix  months  only,  and  it  (hall  not  relate  to  the  time  of  the  arr-fi,^  pjfch.   ^ 
And  fo  is  the  ftat.  of  21  Jac.  19.  to  be  underftood,  for  it  may  bq  >68o.  s.  c, 
that  he  had  caufe  to  conteft  the  debt,  and  the  fuit  might  depend  J^coming  a 
above  fix  months ;  and  alfo  it  would  be  mifchievous  to  all  perfons  bankrupt 
who  deal  with  them,  to  make  them  refund  their  money,  when  the  !>y  °?t  P»y- 
bankrupt  appearpd  to  be  a  man  creditable  and  folvent,  and  judg-  ^fthj"  ^^**' 
ment  accordingly  ^    per  tot.  Cur*  Skin,  270.   Trin.  3  Jac.  2.  months, 
Hinton's  cafe.  ^^^^  "«• 

Utc  to  the 
time  of  the  arreft,  fo  as  to  avoid  all  C0Dtra£b  made  by  him  in  the  mean  time,  the  court  faid,  it 
would  be  very  milchievous  if  the  law  Ihotild  be  fo,  and  it  feemed  to  be  within  the  words  of  the 

ftatute,  but  they  would  not  deliver  any  opinion. 2  Show.  51a.  pi.  476,  Pafch.  3  Jac.  a  Bi  R, 

Hill  V.  Shi(h.  S.  P.  and  feems  to  be  S.  C.  argued  by  the  reporter  for  the  plaintiiF,  51a,  to 
Dear  the  end  of  page  525,  and  fays,  that  Ld.  Ch.  J.  Wright,  and  the  reft,  delivered  their  opiniooa 
lor  the  defendant,  without  having  that  due  conlideration  of  the  cafe  as  it  defei  ved,  as  he  thought | 

and  adds,  idco  mihi  reftat  dubiundum. 

• 

5.  Indebitus ;  in  a  fpecial  verdi6(,  the  cafe  was,  that  H.  being  a 
tradefinan  owed  lOo/.  to  B*  and  50/.  to  C.  B.  arre/ied  him  for 
this  100/.  and  he  put  in  bail^  and  about  a  month  afterwards  H. 
paid  off  C  and  then  rendered  himfelf  In  difcharge  of  the  bail  in 
0's  a&on.  Note,  the  ftatute  of  21  Jac.  cap.  19.  fays,  he  (hall  be 
a  bankrupt  ftom  the  firft  arreft ;  but  per  Cur.  that  muft  be  taken 
from  the  firft  arreft  upon  which  he  lies  in  prifon,  and  not  where 
he  puts  in  fufficient  bail,  otherwife  no  one  could  fafely  pay  or 
receive  from  a  tradefman,  adjudged  in  B.  R.  and  affirmed  in 
error  in  Cam.  Scacc.  i  Salk.  109.  Trin.  2  W.  &  M.  Came 
V.  Coleman. 

6.  In  trover  the  cafe  was,  J.  S.  was  arrefied  at  the  fuit  of  H.  Dav.  of 
and  put  in  bail.     Afterwards  upon  a  fcire  facias  at  another's  ^""^^"P^ 
fuity  bis  goods  were  fold  to  the  plaintiffs  after  this  J.  S.  renders  cafcof Tribe 
himfelf  \n  difcharge  ot  his  bail  and  goes  to  prifon.     And  Holt  Ch.  v.  Webber. 
J.  inclined  (contrary  to  the  cafe  of  Duncomb  and  Walter  in  Z^nl^^'Q'^ 
Lev.  57.  wherein  he  was  of  counfel,  but  not  fatisfied  with  the  wiiics  ch.* 
judgment)  that  J.  S.  was  a  bankrupt  from  the  time  of  the  arreft^  J.  cited  the 
not  from  the  render  only  \    for  if  H.  is  arrefled  at  the  fuit  of  A.  "^^j^^  y 
and  puts  in  bail,  and,  that  pending,  is  after  arrefted  at  the  fuit  of  Tracy,  re- 
3«  and  goes  to  prifon  and  lies  two  months,  he  is,  by  the  a£t  of  ported  ia 
parliament,  bankrupt  from  the  time  of  the  firft  arreft  by  A.     But  fj,*^j^\hat  it 
it  appeagring  in  this  cafe,  that  the  commijjion  was  taken  out  before  was'only  an 
ibe  two  months  were  expired  from  the  render^  it  was  held  to  be  ill  obi'cr  opi« 
taken  out;  J.  S.  not  beinff  then  a  bankrupt.     And  thereupon  the  N-f^pJiu, 

flaintift^hada  verdi6^.     i  Salk.  no.  pi.  7.  Trin.  2.  Ann.  Coram  and  that  * 
Wt  Ch.  J.  at  nifi  prius  at  Guildhall.     Smith  v.  Stracy.  there  the 

commimoft 
WM  taken  oat  before  the  bankruptcy,  fo  that  there  was  no  determination  on  that  point. '  And  the 
ivords  in  the  aft,  viz.  **  orjhall  procure  bit  enlargement  by  putting  in  common  or  bired  bmil"  are  by 
so  Ann.  cap.  15,  repealed ;  fo  that  the  putting  in  hired  bail  is  no  a£k  of  bankruptcy ;  by  which  it  ia 
plain,  that  bare  arreft,  and  patting  in  bail,  are  not  coofidered  as  ads  that  hurt  a  man's  credit;  the  aft 
of  paritameot  moft  inean,^hat  where  there  is  a  lying  in  prifon  for  two  months,  the  bankruptcy  (kaJl 
not  be  from  the  end,  but  the  beginning  of  the  two  months,  viz.  from  the  arrelt ;  but  in  the  princi<- 
|>al  cafer  where  the  debtor  on  the  33  June,  1 740,  was  arrefted  upon  a  writ  returnable  in  three 
«rceks  after  Trinity,  at  the  fpit  of  the  plaintiff  Tribe,  and  at  the  return  thereof  put  in  fpecial  bail, 
ffl4  being  indebud  to  tbe  defendant  Webber  in  3651,  iSi.  on  the  7th  of  January  following  paid 
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tiim  347I.  Md  oa  tbe  I3t1i  of  Auguft,  174I1  paid  him  ihe  fuichcr  fam  of  tSl.  1 8t*  the  court  wer# 
of  opmion,  that  ai  10  fuch  payrnents  as  wcic  made  bciwren  (he  ai  >(*U,  and  ihe  debtor's  farrcnder* 
ing  nimfetf  to  prifoo,  which  waa  after  the  paymeot  of  the  347!.  were  good  paymcnia  to  tbe  de* 
^ndant  Webber,  but  that  the  pUintiff  (hall  take  •  verd^£l  tor  the  M,  lig^  whicb'  was  paid  alter 
Ike  baokfupt'i  funendering  bimfelf  to  prifon. 

y.  Upon  an  ifliic  direScd  out  of  Chancery,  whether  bankrupt 
or  not  at  fuch  a  time,  it  was  held  per  Holt  C  J.  that  if  H.  coni'^ 
miti  a  plain  aSf  of  bank'  uptcy^  as  keeping  houfe,  &c.  though  he 
[  6  <  1  ^'^^  i^^^  abroad  and  is  a  great  dealer,  yet  that  will  not  purge  thi 
firji  aSt  of  bankruptcy,  but  he  will  ftiU  remain  a  bankrupt ;  but  if 
the  zSt  was  n^t  plain  but  doubtful^  then  going  abroad  and  dealing, 
&c.  will  be  an  evidence  to  explain  the  intent  of  the  firft  zSt ;  for 
if  it  was  not  done  to  defraud  creditors  and  keep  ouc  of  the  way^ 
it  will  not  be  an  zBt  of  bankruptcy  within  the  ftatute,  i  Salk* 
Xio.  pL  6.  Trin.  3  Ann.  coram  Hdt  Ch«  J.  at  Guildhall,  Hop« 
V.  Ellis. 


(E)     Commiflions.     How  and  when  to  be 

granted,  &c* 

I.  13.  Eliz.  cap.  7.  S.  2.  /^  HANCELLOR  is  to  appoint  com^ 

V^    miffiomrs  to  fiivu  his  perfony  efiate^ 

^nd  iffi^s^  and  to  diftriluto  thi  proaed  ratedhly  among  the  credit* 

tors. 

Z.  There  ought  to  be  a  petition  in  writing  to  my  Ld.  Chan« 

cdlor,  or  elfe  he  has  no  warrant  to  grant  a  commiiSon,  and  then 

whatever  the  commiiTioners  do  y^ill  be  void.     Refolved.     Freeou 

Rep,  270.  pi.  298    Pafch.  1680.  C.  B.   Hinton's  cafe. 

3.  If  the  examinations  ar'e  loft  by  fir e^^  &c.  if  there  ought  In  fuch 

caje  of  fire  to  be  a  new  commijjion^  quaere.     2  Show.  I02.  Pafch* 

32  Car.  2.  B.  R.  The  King  v.  Ballat. 
The  fuper-  4*  Commiffion  of  bankruptcy  fuperfeded  by  the  confent  of  the 
fedeasbciiig  petioning  creditors,  North  K.  refufed  to  revive  it,  or  to  grant  a 
within  the  pro<^cdendo  on  the  application  of  the  other  creditors  that  had  not 
time  allow-  come  in,  but  defired  fo  to  do.  Vern.  R.  ao8.  Mich.  1683* 
cd  for  the    Backwell's  creditors  cafe. 

Bon-pcti* 

tto&ing  creditors  to  coDtribatc»  Ld.  Jcffrica  Ch.  feemed  to  think  it  might  be  leoewed.    See  % 

Chan.  Cafci  19a.  S.  C. 

5.  The  granting  a  commi0ion  is  not  a  matter  difcrettonary  ia 

the  Ld.  Chancellor,  &c.  but  he  is  bound  to  do  it;   per  North  K* 

Vern.  153.  Pafch.  1683.     Backwell's  cafe. 

lot  faefi  6.  Commiffion  of  bankrupt  cannot  be  granted  but  by  petition  of 

JJJJ^''*   a  creditor;   per  North  K.  2  Ch.  Cafes,  191.  Mich.  3  Jac.  u 

Buft  not  be  Backwell*s  cafe. 

one  who  is 

htvm*  M  creditor  Jhice  ietn/hg  off  trade  by  the  baoknipt,  thouch  if  otben  foe  CMit  a  eommi(!io% 

liwfa  may  come  ia  and  join  s  par  UoU  Cb.  J,  ta  Mod.  1^9.  HiU»  9  W.  3.    Me^^  v.  Milla. 


(F)   Comr 
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(F)     CommifHoii.    What  Creditors  may  obtain 

ity  and  how,  and  when. 

X.  T  F  a  man  fvits  bis  trade^  and  afur  becomis  Indebted  to  y.  S. 
L  In  this  cafe  J.  S  cannot  fue  a  commiffion  of  bankruptcy 
fcr  fuch  debt  contnuSled  after,  though  if  the  old  creditors  fue  a 
tommiilion,  this  new  creditor  (hall  be  admitted  to  have  his  (hare 
^f  the  bankrupt's  eftate.  Per  Holt  Ch.  J.  Ld.  Raym.  Rep.  287. 
Hill.  9  VV,  3.  in  cafe  of  Meggot  v.  Mills. 

2.  if  A.  being  a  trader,  becomes  indebted  to  B.  in  1  ooL  and 
then  he  quf'ts  bis  trade^  and  afterwards  becomes  indebted  to  B.  in 

ico/.  more\  A.  afterwards  ptfyj  to  B,  100/.  without  faying  upon  |[  66  ] 
tuhat  account.  Hole  Ch.  J.  faid,  tiiat  (ince  fo  much  in  quantity 
is  paid  to  B  as  was  due  to  him  from  A.  when  A.  was  capable  of 
being  a  bankrupt,  it  would  be  too  rigorous  to  admit  B.  to  fue  a 
commiilion  of  bankruptcy  for  the  old  debt  of  lool.  But  to  this 
point  he  faid,  he  would  not  give  an  abfolute  opinion ;  and  none  of 
the  oth^r  judges  contradided  it.  Ld«  Raym.  Rep.  287.  Hill.  9 
W.  3.  B.  R.  in  the  cafe  of  Meggot  v.  Mills. 

3.  It  vras  (aid  by  Holt,  and  not  denied  by  the  court,  that  if  a  td.  Raym* 
man  contrei&s  debts  while  he  is  a  dealer^  and  after  leaves  off  his  J^«P«  287. 
trade ^-and  then  commits  an  a£f  of  bankruptcy  \    there  none  of  his  ^•^•**«^» 
creditors  becontiing  fo,  (ince  the  leaving  off  of  his  trade,  can  fue 

out  a  commiffion  of  bankruptcy ;  but  if  thofe,  who  were  his  ere* 
£tors  before  his  leaving  off  his  trade,  fue  out  fuch  a  commiffion, 
the  other  creditors  may  come  in  and  join.     12  Mod.  159.  HilU  , 
9  W.  3.    Meggott  V.  Mills,  &  al*. 

4.  B.  i^ave  A,  two  notesy  the  one  for  50/.  and  the  other  yjr  53/. 
fayabl-  at  (Afferent  times.  Afterwards  B.  before  the  day  of  pay* 
mentof  the  jecond  note^  fued  out  a  commiffion  of  bankruptcy ;  but 
Ld.  Cf*  Harcourt  fuperfeded  the  commiffion ;  but  the  court  de* 
Jiicd  to  affign  the  bond,  the  commiffion  not  appearing  to  be  taken 
out  malicioufly  or  fraudulently,  which  are  the  words  of  the  a£i:. 
Wms's  Rep.  260.  Trin.  17 14.     Ex  parte  Mackernefs. 

•    5.  Indorfee  of  notes  of  one,  who  afterwards  becomes  bankrupt,  AffdhXo 
fur  chafed  in  at  an  under  value^  as  at  los.  in  the  pound,  petitioned  }|*Jid^^,}St 
for  a  commiffion  againft  the  drawer.     And  Ld.  C*  Macclesfield  though  they 
held,  chat  he  was  plainly  a  creditor,  juft  as  if  the  drawees  had  paid  ^^^  ^^^ 
the  bankrupt  an  under  rate  for  them.    Wms's  Rep.  782.  Hill.  ^^'l,J'^ 
1721.    Ex  parte  Lee.  fidtration^ 

yei  they  are 
•ow  bit  debts,  and  the  legal  right  vefted  in  the  indorfee;  bat  ofhtrwife  In  cafe  of  a  bond  aJpgHed$ 
fox  at  moch  at  fuch  aiTignre,  not  being  a  lepd  creditor^  could  not  have  taken  out  fuch  a  commif* 
fioa ;  and  bad  the  Indorjemtnt  been  made  after  the  bankruptcy^  it  might  be  a  queftion,  whetticr  he 
would  be  iotitlcd  to  a  commiifion,  as  not  beine  a  creditor  for  lool.  or  capable  of  taking  out  i 
commiifion  at  the  tame  of  ibc  party's  becoming  b<inkrupt.    Ibid. 

6.  5  Geo.  2.  cap.  30.  S*  22.  Ena£b,  that  it  Jhall  be  lawful  for 
ferfons  taking  bills^  notes,  or  other  Jecurity  for  moniy  papblc  at  a 
^ture  day,  tofititionfor  a  commijjion^  irjoin  in  petitioning^ 

7.  So 
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7.  S,  13.  No  commijjion  of  bankruptcy  Jhall  he  awarded^  unleft 
the  Angle  debt  of  the  creditor^  or  of  more  perfons  being  partff^rs^ 
petitioning  for  the  fame^  amounts  to  lool.  or  unlefs  /A^  debt  of  two 
creditors  ^^///xWn^  amounts  to  150I.  or  unUfs  the  Athi  of  more 
creditors  petitioning  amount  to  200I.  jind  the  creditors  petition^ 
ing  Jhall^  before  the  fame  he  granted^  make  affidavit,  or  folemn 
affirmation,  before  one  of  the  maflers  oj  chancery^  of  the  truth  of 
their  debts,  and  give  bond  to  the  lord  chancellor^  in  the  penalty  of 
200/.  to  be  conditioned  for  proving  their  debts,  as  well  before  toi 
commijjioners,^  as  upon  a  trial  at  law^  in  cafe  the  due  ij-uing  forth 
tff  the  fame  Jhall  he  contejled^  and  alfo  for  proving  the  party  a  bank- 
rupt, and  to  proceed  on  juch  commijjion  as  herein  is  ment'jvcd, 

8.  S.  25-  7he  criditors  who  Jhail  petition  for  a  ammijfion  of 
hankrupty  Jhall  be  obliged  at  their  own  coft?  to  profe^urr  the  fame^ 
until  ajjigncei  Jhall  be  chojen  ;  and  the  commlffioner ^  Jhall^  at  the 
meeting  appointed  Jor  the  choice  of  afftgnees^  afcertjin  Jucb  cojis^ 
and  by  writing  Jhall  order  the  affignees  to  reimhurfe  luch  petitioning 
creditors  out  of  the  Urft  effeSfi  of  the  iankrupt  that  Jhall  be  gotten  \ 
and  every  creditor  Jhall  be  at  liberty  to  prove  bis  debt  without  paj^ 
ing  contribution, 

9.  The  defendant  TV.  being  indebted  to  the  plaintifF  in  1730, 
afterwards  committed  an  a£t  ^bankruptcy ;  upon  which  the  plain- 
tiiF  being  the  petitioning  creditor  took  out  a  commijjion  of  bank- 
ruptcy againft  the  defendant,  in  order  to  over- reach  and  make  void 

[  67  ]  tfx  many  of  his  conveyances  and  fettlemints^  ^c^  as  pojjible^  the  cre^ 
ditors  on  a  bill  filed  endeavoured  to  prove  him  a  bankrupt,  as  far 
backward  as  they  could  \  and  did  aSfually  prove^  to  the  fati$fa£tion 
6f  the  court,  that  he  committed  an  a£i  of  bankruptcy  in  the  yeat 
1726.  Then  it  became  a  quedion,  whether  the  commiffion  of 
bankruptcy,  and  all  that  was  done  under  it,  was  not  wrong,  in 
regard  that  the  debt  of  the  petitioning  creditor  on  which  it  was 
grounded,  was  contracted  fubfequent  in  time  to  the  iirfl  zSi  of 
bankruptcy  ?  After  this  matter  had  been  argued,  and  time  takeii  to 
confider  of  it ;  the  Lord  Chancellor  difinifTed  the  plaintifTs  hill 
without  prejudice.  Note,  this  decree  was  reverjed  in  the  Houfe 
ef  Lordsy  by  the  opinion  of  all  the  judges,  February  the  I7tn9 
1737.  Cafes  in  Cane,  in  Lord  Talbot's  Time  243,  244.  Mich. 
1734,     De  Gols  V.  Ward. 

10.  Ptr  Ld.  Chancellor,  where  debt  is  due  to  wife  as  admi-^ 
niflratrixy  the  hufband  alone  cannot  take  oath  of  this  as  a  debt 
due  to  himfelf,  in  order  for  a  commiffion  of  bankruptcy,  v  Com- 
miffion  fuperfeded,  and  reftitution  awarded*  MS.  Rep.  Mich* 
1734.    £x  parte  Staples. 


(G)     Commiffion  fuperfeded  or  abated. 

1.  Jac.  I.  cap.  15.  5.  17.  T/* after  any  commiffion  of  bankrupts 

JL    fued  forth,  and  dealt  in  by  the  cem^ 
mijjioncrs^  the  pffeuder  happens  to  die,  hefon  tbt  commijponers  Jhall 

dijlribute 
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d^ihuie  thi  giodsj  wr  any  of  them  \  the  commijjioners  Jhall  in  that 
taje  proceed  in  execution^  upon  the  commijjion  for  ihe  offenders  goods^ 
lands^  as  they  might  have  done  if  the  party  were  living. 

2.  If  there  be  once  a  petition  in  writing,  my  Lord  Chancellor 
may  grant  and  repeal  commiiBons  toties  quqties,  and  need  not  a  new 
petition  for  a  new  commiGion,  but  m'ay  fuperfede  the  old  com- 
milBon,  either  for  the  mifcarriage  of  the  commiffioners,  or  in  cafe 
of  death,  or  for  any  other  reafon,  and  may  grant  a  new  commiflion ; 
and  the  granting  a  new  commiilion  is  a  fuperfedeas  to  the  old  one  % 
rcfolved.  Freem.  Rep.  270,  271.  Pafch.  1680.  C.  B.  Hin- 
toA's  cafe. 

3.  If  a  commiflion  of  bankruptcy  be  fued  out  againft  one  A.  and 
tbe  commiffioners  do,  purfuant  thereto,  declare  him  to  be  a  bankrupt^ 
and  then  he  dies^  and  then  the  king  dies^  and  then  a  commillion  is 
renewed  againft  him,  whereupon  the  commiffioners  met  and 
alEgned  his  eftate  to  one  David  Robinfon  and  Charles  Challis 
(being  two  of  the  creditors;)  held  per  Juftice  Powell,  Judge  of 
Affize,  at  Somerfet  aiBzes  in  the  fummer,  5  Ann.  that  the  com- 
miffioners might  proceed  after  the  death  of  the  bankrupt.  Ar- 
thur's cafe. 

4«  If  SL  creditor  by  bondj  before  the  day  of  payment  fues  out  a 
commiffion  of  bankruptcy  againft  the  obligor,  it  is  irregular,  and  is 
fuch  irregularity,  for  which  the  commiffion  ought  to  be  fuperfeded  \ 
for  though  it  be  debitum  in  prsefenti,  yet  as  it  cannot  be  fo  much 
as  put  in  fuit,  or  an  a6lion  commenced  upon  it,  much  lefs  can 
there  be  a  commiflion  of  bankruptcy  taken  out  upon  it,  b^  which 
all  the  real  and  perfonal  eftate  of  the  bankrupt  is  (as  it  were) 
feifed  in  execution.  Wms's  Rep.  610.  Hill.  1719*  by  Ld.  C. 
Parker.    £x  parte  James. 

5.  A  commiffion  was  taken  out  and  not  fat  on  till  three  months 
after.  Ld.  Chancellor  faid  it  plainly  Ihews  it  was  done  to  protedl 
ue«  eftate;  the  commiflion  mall  be  fuperfeded  for  example-fake^ 
Aat  fuch  things  flxould  not  be  practiced.  Sele(^  Cafes  in  Cane,  in 
Ld.  King's  time.  46.  Trin.  11  Geo.  Comb's  cafe.  r  ice  1 

•  6.  A.  fued  out  a  commiflion  of  bankruptcy  againft  B.  and  kept  L  "^  J 
it  for  6  months^  without  doing  any  thing  upon  it^  and  afterwards 
ixicuted  it.  Ld.  C.  King  on  a  petition  fuperfeded  it  for  this 
very  reafon ;  and  it  being  urged,  that  the  expence  of  another  com- 
miffion would  be  a  freih  charge  upon  the  bankrupt  eftate,  his 
lordftiip  replied,  he  would  take  care  that  the  former  commiffion 
llipuld  not  be  at  the  charge '6f  the  bankrupt  eftate.  2  Wms's 
Rep.  545.  Trin.  1729.     Ex  parte  Pulefton. 

7.  A.  being  affignee  under  a  commiffion  of  bankruptcy,  dying 
indibted  by  bond^  ^c,  the  creditors  of  the  bankrupt  petitioned  that 
tbe  adminiftrator  of  the  ajjignee  might  account  before  the  com* 
mifficnersy  luggefting  ^hat  the  adminiftrator  had  conreflfed,.  that  ftif 
beiieyed  her  mteftate,  the  affignee,  kept  the  bankrupt's  money  in  a 
ieparate  bag,  with  a  note  in  it,  ftiewing  it  to  be  fuch.  But  the 
adminiftrator  denying,  this  upop  oath,  and  tl^at  he  did  not  believe 
the  fad  to  be  fo,  and  likewife  fwearing  that  teftator  died  indttbted 
by  ipgcialty  feveral  lOOO  pounds  beyoud  all  his  aiTets.;  whereuo'^u 

Ld* 


i*  Cretiftor  anil  "X^dnlttisl. 

l/d.  C.  King  ordered  the  petition  of  the  new  affignees  to  b^ 
difmifled,  and  dire<^ed  them  to  bring  their  bill,  a  Wms's  Rep* 
546.  Trin.  1729.     Ex  parte  Markland. 

8.  5  Gifi,  2.  cap.  30.  S,  23.  If  debts  fworn  to  (and  by  nafin 
whireof  a  commtjien  is  awarded)  ihall  not  be  really  due^  or,  if 
after  fuch  commiffion  taken  eut^  it  cannot  be  proved  that  the  party 
was  a  bankrupt,  then  the  Lord  Chancellor  Jhall^  upon  petition  of  the 
forty  grievedy  order  (atis&dion  to  be  made  for  the  damages  fuf^ 
iained ;  and^  in  cafe  there  he  occajion^  ojfig^  fuch  bond  to  the  partj^ 
who  may  fne  for  the  fame  in  bis  own  name. 

9«  S.  24.  Cornmimans  fraudulently  obtained  to  he  fuperfeded^ 
emd  another  granted! 

10.  S.  45.  No  commijjion  of  bankrupt  Jhall  abate  by  the  demile  of 
bis  majefty,  his  heirs  orfuccefforsy  hut  Jhall  continue  in  force ;  and 
if  it  Jhall  be  neceJTary  to  renew  any  commijjion  by  reafon  of  the 
death  of  the  commiflioner,  or  any  other  czyxk^fuch  commiffion  Ihall 
be  renewed,  and  but  half  the  fees  ufually  paid^  Jhall  be  paid  for 
fuch  renewed  commijjion. 

11.  A  commijjion  of  bankruptcy  iffues  againft  H.  at  Itoftbi 
ilock  in  the  morning  i  at  ^  in  the  afternoon  the  commij/ioners  declare 
Hm  a  bankrupt y  and  execute  an  ajjignment  at  6,  and  then  have 
notice  that  he  died  at  10  o'clock  that  day^  this  is  a  dealing  withixi 
the  a£l:of  parliament,  and  the  proceedings  (hall  ftand.  La.  Chan- 
cellor faid,  he  knew  no  particular  ad  as  diftind  from  another 
which  can  be  called  a  dealing.  It  has  been  faid,  that  the  declaring 
him  a  bankrupt  was  the  aS  meant,  but  that  declaration  of  the 
commiffioners  being  only  difcretionary  and  for  caution,  and  not 
at  all  binding  to  any  body,  it  is  not  probable  that  the  a£t  fhould 
intend  that  only  a  dealing,  which  it  has  not  any  where  given  the 
commiffioners  power  to  do ;  whatever  is  done  in  purfuance  of  the 
commiffion  is  a  dealing  in  it^  if  never  fo  minute ;  and  the  rather 
for  thefe  being  remedid  laws,  are  to  be  beneficially  conftrued  in 
favour  of  the  creditors,  I  cannot  therefore  put  a  narrow  con« 
ftrained  conftrudion  upon  the  words  dealt  in,  in  order  to  over* 
dirow  this  commiffion,  and  all  the  juft  right  of  the  creditors  claim« 
ing  under  it.  Cafes  in  Equ.  in  Ld.  Talbot's  time^  184.  Hill.  l^ZS^ 
Warrington  v«  Morton« 


£  69  ]  (H)  Who  are  Creditors ;  and  How^  and  When,  ta 

prove  their  Debts. 

X.  A^    And  B.  were  fureties  for  one  C.  for  the  payment  of 

KJn  money,  and  had  counter^  bonds  to  fave  them  harmleis; 
the  money  was  not  paid  at  the  day,  and  the  fureties  paid  it ;  aiid 
afterwards  C.  became  bcnkrupt,  and  whether  they  were  creditors 
within  the  ((atute,  was  the  queflion.  And  it  was  refolved,  that 
they  were.  Cro.  J*  127.  Trin.  4  Jac«  B.  R,  Ofborn  &  4I*  v« 
Churchman* 

%  A 


€tMoc  ami  OSanlrnpt  <f 

%•  A  eriiit§r  offered  prcef  of  his  debt,  which  die  C0mmijl$ners 
JBifallowed  \  whereupon  aLpplication  was  made  to  the  courts  who  at 
fim  declined  to  meddle  with  it,  but  at  length  confented  t9  hear  tbt 
fro9f.     Chan*  Cafes.  275.  Paich.  28.  Car.  2.  Anon. 

3*  A.  lent  mtmfy  to  a  bankrupt,  after  a  ccmmij/ion  §f  bankruptcy 
Jued  out  againft  him.  Trevor  and  Hutchins,  lords  commiflioners, 
held,  that  he  could  not  come  in  as  a  creditor,  but  was  excluded. 
But  Lord  Rawlinfon  doubted,  and  took  it  to  be  a  new  point,  not 
Yet  fettled,  and  that  there  were  no  words  in  the  a£t  to  exclude 
him.  But  Ld.  Trevor  and  Hutchins  held,  that  when  the  com- 
miffion  was.fued  out,  he  was  hound  to  take  notice.  2  Vern.  I57« 
l6i.  Trin.  1690.     Hitchcox  v.  Sedgewick.  ^ 

4.  If  there  be  zn  a£f  0/  bankruptcy  committed^  and  a  creditor 
cbtains  a  judgment  fub/equent  to  it,  then  a  commiffion  is  taken 
out ;  now  the  judgment  is  thereby  avoided.  At  Nifi  Prius  coram 
Holt.  12  Mod.  446.  Pafch.  13  W.  3.  B.  R.  Anon. 

5.  j/m  lends  money  to  B,  and  C,  on  their  bond ;  B.  becomes  bant'* 
Tttpt.  The  commiffioners  affign  the  efl-ate  in  truft  for  the  cre- 
ditors, jt,  fues  the  bond  againft  C,  and  gets  judgment^  and  taiet 
bim  in  execution  hyz  ca.  fa.  and.  there  upon  C.  paid  A.  24A  but 
being  old  and  foor^  J  confented  to  difc':a^ge  him  out  of  cujhdy. 
Ld.  C.  Harcourt  decreed  A.  to  come  m  as  a  creditor  for  a  moietj 
of  what  remained  due  on  the  bond;  for  the  execution  being  fub- 
lequent  to  the  aflignment  of  the  bankrupt  eftate,  ihall  not  (at  leaft 
in  equity)  difcharge  A's  demand  out  of  the  bankrupt  eftate* 
But  becaufe  each,  in  equity,  was  liable  but  to  half  the  debt,  and  C. 
was  not  the  original  debtor  for  the  whole,  A.  ihall  have  relief  only 
for  a  moiety  of  his  remaining  debt  againft  the  ailigaees  ;  but  had 
tile  bankrupt  been  the  original  debtor,  and  had  borrowed  all  the 
tnoney^  then  A.  (hould  come  in  before  the  afTigiiees,  as  a  creditor^ 
for  in  his  debt.  Wms's  Rep.  237.  Trin.  1713.  £x  parte 
Smith. 

6.  If  a  man  t^adewith  a  bankrupt  between  the  aSf  of  bankruptcy 
omd  the  commijjii^m  fued  out^  whether  by  delivery  of  goods,  or 
pajfment  of  money,  without  notice  of  the  a£i  of  bankruptcy^  the 
hankruft  keeping  open  trade j  fuch  perfon  (hall  come  in  as  a  creditor 
forfocn  goods  or  money.     Trin.  1716.  Crofly's  cafe.  ♦["  jo  T 

7.  On  a  petition  to  Ld.  Chancellor  Parker,  praying  to  be  By  7  Geo. 
admitted  a  creditor  on  a  note,  payable  at  a  future  day^  given  for  <^P*  3^*.* 
goods  fold  and  delivered,  the  commifjioners  having  refufed  to  admit  f^h  cafcU 
him  as  fuch,  in  regard  the  bankruptcy  was  between  the  date  of  the  to  be  ad- 


note,  and  time  of  payment.     Objection,  tlmt  there  was  a  difference  n>»"«d» 
between  a  bond  and  a  note,  for  a  note  did  not  import  any  debt  "i^'t  or  rel 
till  the  day  of  pavment  came.  bate ;  bat 


But  per  Ld.  Chancellor,  this  comes  improperly  before  me  for  "?  ^"chcre- 
my  determination,  on  a  petition,  I  having  nothing  to  do  in  fuch  joinL*a  pe^ 
caies,  but  to  *  dire6l  and  fee  that  the  commii&oners  do  their  duty,  tuion  for  a 
•and  cannot  order  them  to  admit  any  one  creditor  j  but  I  may  ^^^J^^\ 
Jiayfi  much  money  in  their  hands  as  will  anfiver  the  proportion  of  the  vac.  i-a6.' 
Jebt^  in  cafe  it  fhould  be  allowed  of,  and  a  bill  may  be  brought  for  the  Eait  In- 
4hat  purpoica  in  order  to  determine  if  the  cafe  be  of  great  confe-  ^"  ^^^' 

quence.  ^   *  ^  ' 


7<»  CttHftor  ann  "Banlntpt^ 

ed  by  peti-  queiiCtf.  For  by  this  means  a  trader  may  difappoint  which  of  hif 
•dmutrd^i  creditors  he  pleafeth,  and  poftpone  them,  by  giving  of  fome  notes 
■  creditor  payable  at  a  future  day,  and  then  becoming  a  bankrupt.  I  do 
oo  a  faic  of  incline  to  relieve  fuch  creditors,  efpecially  where  the  note  is  given 

■iTfSuTrc'  fi^  i^^^  fi^  ^^^  ^^^^^  notes  are  a  fort  of  fpecialty.  Obje&ion, 
day;  but  re.  that  he  might  plead  certificate  and  difcharge  at  law,  if  an 
fufcd,  being  adlion  were  brought  upon  fuch  a  note.  But  per  Cur.  that  is  not 
t^ithin"rii  ^^  becaufe  the  caufe  fays,  caufa  adllonis  accrued  before  the  bank- 
•a,  aiid  pe-  ruptcy,  which  cannot  be  in  this  cafe  till  the  money  is  payable ; 
^'Ij?  /^f"  and  why  may  not  fuch  a  note  for  a  precedent  debt  befaid  debitum  in 
wiihout  prafenti  ^  fohendum  in  futuro  ?  As  to  the  honefty  of  the  note, 
^rijudiceto  that  may  be  enquired  into,  and  will  be  no  objedion,  becaufe  the 
their  feek-  honefty  of  a  judgment  bond,  &c.  are  liable  to  the  fame  enquiry, 
"fat  law!"  And  though  this  note  were  given  to  one  S.  who  is  now  abroad, 
N.  B.  The'  yet  it  being  now  ailigned  to  another,  there  is  no  occafion  or 
Eaft  lodia  neceffity  for  an  inquiry  on  what  terms  it  was  given  him,  and  t» 
in^thrs'cafc'c^U  him  to  be  examined  to  it,  becaufe  prima  facie  it  carries  the 
infiftcd  on  6ce  of  truth.  It  is  ufual  not  to  grant  a  commiffion  on  the  petition 
fcverai  ai-  ^f  creditors  on  fuch  notes,  till  the  day  of  payment  comes.  Trin.  6, 
iDterdftl****  Geo.  Cane.    Burdock's  cafe. 

warchoufe- 

Toom,  jcc.  but  not  allowed ;  for  even  in  a  cafe  of  a  bond  .no  confideration  Ihtll  he  had|  of 

allowance  made  for  intercft  after  the  time  of  the  bankruptcy. 

8.  A  creditor  on  a  bond  with  condition  to  pay  money  at  a  future 
day^  fubfequent  to  an  aH  of  bankruptcy.^  could  not  before  7  Geo.  i. 
cap.  3 1  •  be  admitted  to  prove  fuch  debt,  or  to  have  any  dividend 
before  fuch  fecurity  became  payable :  and  that  a<£l  recites  it  ta 
have  been  a  queftion,  for  remedy  whereof  that  a£t  was  made ;  and 
fo  was  the,  opinion  of  all  the  judges.  2  Ld.  Raym.  Rep.  1549. 
Mich.  2  Geo.  2  B.  R.  in  cale  of  TuUy  v.  Sparkes. 

9*  5  Geo.  2.  cap.  30.  S.  26.  At  fuch  meeting  as  Jhall  be  ap* 
pointed^  the  comnuffioners  JhaU  admit  the  proof  of  any  creditor's  debt^ 
that  Jhall  live  remote  from  the  place  of  fuch  meetings  by  affidavit,  or 
folemn  affirmation^  and  permit  any  perfon  duly  authorized  by  letter  of 
attorney  (oath-  or  affirmation  being  made  of  the  execution  thereof^ 
either  by  an  affidavit  fworn^  or  affirmation  madcy  before  a  majler  tn 
Chancery^  ordinary  or  extraordinary^  or  before  the  conuniffioners  viva 
voce ;  and  in  cafe  of  creditors  rejiding  in  foreign  part s^  fuch  affidavits 
or  affirmations  to  be  made  before  a  magijlrate^  where  the  party  Jhall  bi 
refidingy  and  Jhall^  together  with  fuch  creditor's  letters  of  attorney^ 
be  attejfed  by  a  notary  publick)  to  vote  in  the  choice  of  affignets  i% 
the  place  of  fuch  creditor. 


(I)     Contingent  and  future  Debts, 

I.  T  N  an  aftion  of  debt  upon  a  bond  dated  before  the  a£l  of  bani-^ 

X   ruptcy  committed  by  the  defendant,  it  appeared  the  money  in 

the  condition  was  not  payable  till  ajier  the  aSi  of  bankruptcy  y  thd 

iiefciidant  iniiftcd  he  ought  to  be  difcbarged  upon  common  bail, 

by 


CteWtot  anil  TB^nlnrupn:  V^ 

br  virtue  cf  the  ftatutes  about  bankrupts,  but  it  was  ruled  .he 
ftouldfo  held  to  J^ecial  *  baiL  2  Ldl  Ravm.  Rep.  1548,  cites 
Pafch.  iz  Ann.  as  the  cafe  of  Golding  v.  Gdl3ing. 

a.  7  Geo.  ucap.  31.  S.  1.  Ena£b,  that  tuery  perfon  who  Jhall  a  trader 
give  credit  or  fecurities  payable  at   future  daj^,  to  perfons  who  coniraaed 
etrey  or  Jhall  become  bankrupt s^  upon  good  confideration  bona  fidc^  E^a  iLdi* 
for  money  or  other  thing  not  due  before  the  time  offuch  perfons  be*  Compaoy, 


WW  toe  acTuai  payment  to  toe  nmejucp  money  woma  oave  oecomg  aue.  f'^^'^j 
3.  And  by  S.  2.  the  bankrupt  Jhall  be  difcharged  from  fuch  ^^/jlfy, 
fecurities^  as  if  fuch  money  had  been  due  before  the  time  of  his  be-^  ^aiJ  for  at 
conung  bankrupt.  «  Z*""^^ , 

Ure  the  daf  9/ payment  hi  became  bankrupt,  Ld.  Ch.  King  field  thU  cafe  not  within  tiieiftaiut«% 
Mcauie  tie  g90d$  vtere  not  delivered^  nor  the  cwtraQ  fffted  by  the  parij.  a  Wiiii'<  Rep.  396. 
Kich.  1726.    iLx  parte  of  the  £a(l  India  Company. 

And  at  chit  day,  if  a  hond  or  note  be  given  by  a  trader  npon  a  eoxtlgency,  and  before  it  happen* 
the  trader  becomes  a  bankrupt,  and"  then  the  contigency  happens,  ihiaia  not  within  the  a£li  neither 
Iball  the  debt  anfing  after  the  bankruptcy  be  fati^ed  under  the  cofDmiffion;  per  Ld.  C.Kin|{. 
Mich.  I7a6.    a  Wma'a  Rep.  397.  in  cafe  of  the  Ealt  India  Company. 

Obligor  in  a  iettomry-hcnd  became  bankrupt  before  the  return  of  the  (hip,  and  t}\tfiip  did  not 
fttum  before  the  difirtbution  made  ;  Ld.  C.  King  held,  that  the  obligee  ftiould  not  have  benefit  of 
the  diflnbutioo  upon  the  commiflion.  %  Wma's  Rep.  499.  Mich.  1798.  £x  pane  Cafwell»  c« 
parte  Cazalet,  ex  parte  Bateman.-— ^ee  pi  6  dc  9. 


4*  Upon  a  treaty  oi  marriage  between  the  plaintiff* %  nephew  and 
the  defendant  %  daughter^  a  fettlement  was,  agreed  upon^  and  articles 
entered  into  between  plaintiff*  and  defendant,  and  alfo  before  the 
marriage^  the  plaintiff  by  a  feparate  writings  reciting^  that  a  mar* 
ri^ge  was  intended^  and  in  confideration  thereof  the  plaintiflF  ^rv- 
m/ed  and  agreed  to  pay  the  defendant  40/.  a  year  by  quarterly  pay-^ 
W^fitSj  during  the  plaintijfs  hfe ;  but  if  the  intended  hujband  and 
vnfe^  or  either  ofthemjhould  die  during  the  defendant's  lifcj  then  th$^ 
annuity  to  ceafe.  This  agreement  was  figned  and  fealed  by  the 
plaintiff;  the  marriage  was  had,  and  fettlement  made  according  tai 
the  articles.  The  fdaintifffoon  after  became  a  bankrupt^  and  in  all 
things  conformed  to  the  acb  relating  to  bankrupts,  and  had  a  cer-* 
tificate  confirmed\  the  defendant  did  not  come  in  under  the  com-* 
miffion,  but  afterwards  for  two  years  and  half.s  annuity^  accrued 
fince  his  bankruptcy^  brought  aSfion  of  covenant '^  it  was  tried  per 
Ch«  J.  King*  The  now  plaintiff  pleaded  the  bankruptcy  and 
certinc^,  and  it  was  ftronglv  infifted,  that  it  was  within  the 
ftatute  of  7th  of  the  prefent  King,  whereby  perfons  intituled  to 
notes  payable  at  future  days,  fhould  come  in  under  the  ftatute^ 
and  a  value  fet  on  the  debt,  with  rebate  of  intereft,  but  Ch.  J^ 
was  of  opinion  this  agreenpent  was  not  within  the  flatute.  The 
rather,  becaufe  of  the  im'poiSbility  of  fetting  a  value  on  this 
annui^,  being  on  three  contingencies,  and  verdi£t  for  the  now 
defencunt,  but  upon  the  now  plaintiff^s  importunity,  the  point  was 
•referred  to  be  areued  in  the  court  of  C.  B.  which  was  done 
accordingly,  and  aU  the  judges  were  of  the  fame  opinio*  Plainti^ 
jbrou£ht  a  bill  for  ifuunffion^ 

vSiuVKa  q  ift.  ptt 


I  ft.  On  fuggeftion  that  diis  agreement  was  a  fraud  belAf 
frivstti  and  not  in  the  artUUs. 

adly,  For  that  the  verdid  was  againft  con(cience,  for  that  the 

now  defendant  9ugbt  U  bar^e  cmu  in  under  thefiatute^  being  within 

the  late  ad  i  but  on  motion  for  continuing  the  injunSion  the 

Mailer  of  the  Rolls  (aid^  had  it  been  res  integrk  he  knew  not  what 

he  might  have  done,  but  now  the  point  was  determined  at  !aw^ 

fo  di&l lowed  the  caufe,  for  that  there  was  no  fraud.    MS.  Rep* 

Trin.  9  Geo.  1723.    Fletcher  v.  Bathurft. 

^7^3       5*  A  cfintinggnt  creditor^  as  where  obligor  in  a  bottomree-bond 

becomes  a  bankrupt,  fliall  not  be  barred  by  the  allowance  of  the 

bankrupt's  certificate,  the  right  of  a&ion  not  being  then  acc^ed^ 

%  Wms's  Rep.  499,  pi.  X59.  Mich.  17x8,  per  Ld.  C.  King. 

£x  parte  Cafwell. 

ttnur^.  6.  If  f»  S.  gives  a  bond  to  certain  perfons  conditioned  for  pay^ 

Rep.  ia      ment  of  jo  nuub  in  cafe  be  Jball  marry  fucb  a  womanj  and  that  Jhw 

\q\^'  fi^r^^'^^^  ^i^  ^^^  ^^  truftfor  the  jaid  woman  ber  executors^  &c. 

cburt  («i^«    ^uid  afterwards  J.  S.  marries  her,  acid  becomes  bankrupt,  and  has 

thatchcftat.  his  certificate  of  difcharge  and  dies,  living  his  bixA  wife.    The 

c»P 'ai  *«.  ^^'"^  '^^^^>  **^  *'^  ^^^  ^^^  barred ;  for  5>at  it  was  not  within 
tends  oiiiV  ^^  1  Geo.  t.  C2p.  Jt.  It  being  uncertam  uri^ther  this  bond  (hould 
to  crcdiccrrt  ever  bccome  pavaMe  or  not,  wy  reafon  of  its  defending  $n  two  con^ 
day  certain  ^'V^^^^j  whicn  had  not  bodi  happened  at  the  time  of  the  wEt  of 
and  not  'u>  bankruptcy  committed,  and  fo  was  impoffible  to  make  abatement 
mere  coa-  •  of  5I.  per  Cent*  as  the  ad  direfts.  t  Ld.  Raym.  Rep.  1^54.6.^ 
dUoT^r  Mich.  2  Geo.  a.  B,  R.  Tully  v.  Sparks. 

this  cafie  ta» 

and  that  it  recfoed  clear  he  eould  not  be  prejodieed  for  not  coming  in  p  for  if  fca  Ikod  come  in  it 
would  have  d^me  binv  no  fcrvice ;  and  judgment  for  the  plaintiff  nifi^  aad  laysi  that  tbia  matter 
came  oa  ig^  the  next  icrmi  and  the  court  was  of  the  Came  opinion. 

7.  Edward  Cork  on  Marriagey  by  articles  tn  f  716,  covenanted  A 
fay  truflees  4000/.  in  cafe  he  Jhould  die  leaving  a  fon  and  otber 
children  who  Jhould  arrive  to  21  equallyy&c.  £•  becomes  a  bank- 
rupt and  has  a  fon,  and  four  other  children  all  in&nts  who  prefer 
|>etition,  praying  that  fuflicient  part  of  the  eftate  might  be  fet  apari 
in  order  to  be  divided,  when,  &c.  Lord  Chancellor  :  It  is  uncer- 
tain whether  ever  anything  will  become  due,  and  before  7  Geo.-  t; 
cap.  31.  it  was  a  queftion  whether  bonds  or  promifTorjr  notes 
payable  at  a  future  day,  though  certain  in  all  events,  could  be  let  in, 
and  the  difference  now  in  Cuch  cafes  is  to  be  adjulled  by  rebate 
of  intereft^  but  here  how  is  it  poffible  to  adjuft  the  difference  upoii 
a  contigency  which  may  never  happen  f  He  allows  the  cafe  upon 
bottomree-bonds,  where  contingency  had  happened  before  a  diflri* 
bution  aduallv  made.  Obi.  that  this  demand  will  be  diicharged 
by  certificate  by  ilatute  5  Geo.  2«  cap.  But  per  Ld.  Chancellor^ 
that  daufe  onhr  relates  to  inrolling  proceediil^,  and  this  is  not  4 
debt  due  or  arifing  at  the  time  of  the  bankruptcy.  Petition  diCnift» 
MS.  Rep.  Trin.  1734.    Ex  parte  Jefieries. 

8.  Statute  19  Geo'.  2.  enaos,  that frm  and  after  tbi%t)ih  day  of' 
OSlobetj  the  obfigee  in  any  bottomree-bond^  or  refpondenfia  bond, 
0nd  the  afluxed  kt  anjr  pohc]^  jof  infutaace  madt^  am  entered  inf^ 

tsfom 


r'a  gi^i  dni  veiuditi  anfidiratUn  bona  fide^  ihall  be  admitted  Cb 
n  ;  and  aftir  tbi  lots  9r  contingency  bad  bappened^  to  prove  hisj 
befj  or  tbiir  debt  and  demandt^  in  reJ^eSi  of  fucb  bond  or  policy  (f 
tn/urancey  in  Hki  manner  as  if  tbe  lots  or  contingency  had  happened 
tSfore  the  time  of  ijfuing  of  tie  commifRon  of  bankruptcy  againjl  fucb 
Uligor  er  infurer  \  and  jhall  be  intitled  unto^  and  fhalT  have  and 
receive  a  proportionable  part,  Jbarcy  and  dividend  of  fuch  bankrupt s 
f^Cy  in  proportion  ti  tbe  other  creditors  of  fucb  bankrupt^  in  like 
manner  as  if  fuch  lofs  or  contingency  had  happened  before  fuch 
commiffion  iflued* 

9«  And  that  all  and  every  perfon  or  perfons  againjt  whom,  from  and 
after  tbefaidi^b  day  ofOSlobery  any  commifRon  of  bankrupuj  fballbe 
enoardedy  fball  be  difcbarged  ofy  and  from  the  debt  or  debts  owing  by 
binty  bery  or  them^  on  every  bottomree  or  refpondentta  bond,  and 
fhaU  have  the  benefit  of  the  feveral  ftatutes  now  in  force  againji  < 
bankruptSy  in  like  manner  to  all  intents  andpurpofesy  as  if  fuch  lofs 
or  contigencj  had  happened,  and  tbe  money  due  in  refpeSt  thereof^ 
had  become  payable  b(fore  tbe  time  of  tbe  ijfuing  fucb  comrnifpon. 

(K)    Who  muft  come  in  as  Creditor.  C  73  J 

t.  \      SELLS  land  to  B*  wb§  afierwards  becomes  a  bankrupt^ 
X\«  part  of  the  purchafc  money  not  being  [Mid ;  A.  (hall  not 
\t  bound  to  come  in  as  creditor  under  the  Aatute,  but  the  land /ball 
Jtand  charged  with  tbe  money  unpaidy  diough  no  agreement  for  that 
purpofe.   Vera.  268*  pL  26a«  Mich.  1684.  Chapman  v.  Tanner* 
a.  A.  makes  a  mortga|?e,  and  afterwards  a  commiffion  of  bank** 
nipccy  is  taken  out  againft  him,  and  commiffioners  make  an  affign- 
ment  cS  his  eftate,  vid  then  B.  lends:  aooo/.  to  the  bankrupt  on 
a  fecond  mortgs^  having  no  notice  of  the  bankruptcy,  and  after- 
wards he  gets  in  die  firft  mortgage.    This  prior  mortgage  fhall 
not  proted  the  mortgage  fubfeauent  to  the  bankruptcv.    2  Vern* 
157.  Trin.  1690.    Hitchcox  h  al*  v.  Sed^ick  &  ar. 

3.  Qotbier   become  bankrupty  the   queftion   was,  whether  his  Amcrcfcttt 
Ja^oTy  having  deaths  in  bis  bands  of  Ae  bankrupts,  might  there-  remftt^e 

out  retain  his  debt,  or  muft  come  in  as  a  creditor  under  me  ftatute,  ^r,  an/* 
and  accept  of  a  4dsfiidion  in  proportion  with  other  creditors,  about  t 
and  account  for  the  cloaths  he  had  in  his  hands,    a  Vem.  254.  ^^°^^  '^ 
Hill.  i69i*    Woodford  v.  Swainc.  ^/J^hi^ 

the  frhci" 
ftlinakittfiluA  whoa  •  oommiffioo  of  banknipCcy  it  twtfdedt  tnd  tbe  goo4$  \n  the  ta6lor'jL 
Vaads  are  feiacdv  it  hat  been  conceived  tbe  faftor  muft  aofwcr  the  bill  notwiUiA»oding,  and 
come  in  as  a  creditor  for  fo  much,  u  he  wu  iaforced  by  reafoa  of  hia  acccptaocci  to  pay. 
-  liolioy,  4615.  S.  8. 

4.  A.  by  articles  was  to  buiU  certain  boufes.  B.  furnijhes  him 
with  materialsy  and  takes  an  affignment  of  tie  articles  for  his  (ecu- 
ritTt  but  before  tbe  aJRgnment  A.  was  a  bankrupt. 

lA.  ChanceOor,  B.  has  a  fpecial  equityy  inaflnuch  as,*  by  what 
be  advanced,  A.  was  enabled  to  perform  his  agreement  to  the 
benefit  of  the  creditors,  and  therefore  B.  fiafl  have  all  bis 

G  a  ^  mon^ 


73  ^^ftot  mtti  "Bati&ttipb^ 

moHiy  ht  advanced  after  be  bad  ajpicifick  inter eji  in  tbi  arttdiff^ 

but  as  to  what  he  gave  credit  for  before,  he  trufted  as  another^ 

creditor. 

And  Ld.  Chancellor  put  the  cafe  of  A.  in  building  a  Jbip^  he 

becomes  bankrupt,  and  after  B.  fumijbes  materials  to  finijb  it. 

B.  fball  have  all  his  money,  and  not  come  in  average  widi  the 

other  creditors.    MS.  Rep.  Pafch.  17 15.  on  a  rehearing.    Lang- 

tpn  V.  Hall. 
>l«f  ihough     ,  5«  A.  feifed  in  fee,  borrowed  money  of  %  S.  on  a  judgment^  and 
J.  S,  could  then  articled  for  [ale  oftbe  lands  to  B.  and  afterwards  became  bank^ 
not  come     ^^p^^     f  j^^  queftion  was  upon  ftat.  21  Jac.  i.  cap.  lo.  S,  o.  the 

in  upoa  the,   'I  ~,   .  »?/•  /7/  "•'i'^         ^ 

bankrupt's  judgment  not  being  executed  before  the  bankruptcy^  6501.  part  of 
cBate  for  the  purChafe  money  remained  unpaid.  It  was  decreed  at  the  Rolls 
SrpropOT-  **'  *®  affignees  convey  the  prcmiffcs  to  B.  as  A.  had  articled 
tion  with '  to  do,  and  thereupon  B.  to  pay  the  affignees  the  6501.  for  the 
the  other     benefit  of  the  creditors  ;  and  J.  S.  to  oome  in  for  a  proportion 

yttlttlli  ^y  ^»*  '^^  ^^^  ^f  *«""•  Wms's  Rep.  737.  Mich.  1721. 
infifted,       Orlebar  v.  Fletcher  and  D.  of  Kent* 

that    he 

^vould  be  at  liberty  /#  extend  bh  judgment  againjt  tbe  purebafir  who  bought  the  land  prior  to  th« 
bank  ruptcvr  which  fccmed  to  be  admitted;  but  that  B.  could  not  be  deemed  a  purchafor  till 
ho  had  paid  the  remainder  of  the  money^  which,  when  paid,  muit  go  lo  iWe  creditoia,  and  that 
hvwat  not  compellible'to  pay  it,  unlefs  upon  hi»htving  a  good  title  made  him  by  the  affigneea, 
who  had  the  legal  eftju  of  the  premifct  aifigned  to  thcot  by  the  commil&oacra,  and  fo  decreed  m 
Jkbovc.    Ibid.  739. 

C  74  3  ^'  ^'  ^^  *  current  account  with  B.  a  banker y  and  bad  3000/..  itf^ 
B's  bands  ;  JB.  paid  P.  1 000/.  and  P.  inflead  of  a  receipt  gave  B. 
a  promijfary  note ;  B*  ajjigned  the  note  to  H.  and  afterwards  B. 
became  a  bankrupt.  H.  fued  the  note,  and  P.  not  being  able  to 
prove  on  the  trial,  that  B.  was  bankrupt  at  the  time  of  the  ailign* 
ment,  H.  recovered.  P.  brought  a  biU  for  an  injun<flion,  and 
-^  for  a  difcovery,  whether  the  alEgnment  was  not  made  after  thit 
time  it  bore  date.  It  was  inflfted  that  though  this  was  a  pro-» 
roifTory  note  it  ihould  be  confidered  only  as  a  receipt,  he  having 
at  that  time  money  in  his  hands,  and  could  not  be  imagined  he 
intended  to  be  liable  on  the  note  at  the  fame  time  that  (b  much 
money  was  due  to  him ;  and  if  fo,  the  loool.  fhould  be  taken 
as  fo  mucli  money  paid  and  deduced  out  of  the  3000I.  fo  (hould 
come  in  for  his  diftributive  fbare  of  2000I.  of  the  bankrupt's 
cflate,  and  not  be  a  creditor  for  3600I.  and  pay  the  lOool.  note  \ 
no  proof  was  made  of  bankruptcy  at  the  time  of  the  afEgnment, 
,  only  that  he  could  not  pay  it,  but  never  kept  out  of  the  way. 
Ld.  Chancellor,  that  does  not  amount  to  an  ad  of  bankruptcy  ; 
and  if  people  are  fo  carelefs  to  give  notes  inftead  of  receipts,  it  is 
^  more  fit  they  fliould  fufPer  than  mnocent  people  who  know  nothing 
of  their  tranfacSlions  \  bill  difmifled.  Sele^  Cafes  in  Chanc.  in 
lA.  King's  time.  42,  43.  Trin.  11  Geo.  i.  PaJcenbam  v.  Bland 
and  Hofkins. 

7.  On  a  dijtrefsfor  rent,  goods  were  fold  and  77/.  3j,  remained 
in  tbe  csnjiable's  handsy  who  became  a  bankrupt.  The  tenant  dses^ 
and  bis  executor  prays  to  be  paid  ibis  money  by  affignees  in  preferenci 
eo  ether  ci  editors •  * 


I 


Obj.  this  comes  to  the  hands  of  the  confhble  by  due  courfe  of 
I  law,  and  cited  Mar,  o.  1721*  Ld.  Macclesfield  ex  parte  Peirfon, 

where  was  cited  Wright  v.  Dixon,  Mich.  6  Geo.  1.  C.  B, 
Goods  taken  in  execution  by  Wilcox  haillff  of  Weftminfter  and  b$ 
£ed  \  judgment  and  execution  fet  ajide^  and  ruled  by  B.  R.  that  the 
widow  and  executrix  of  W«  fhould  refund  the  money  though  Jhg 
alUdgedJbe  had  not  ajjits  to  pay  fpecialties. 

But  per  Ld.  Chancellor  both  the  cafes  cited  are  againft  execu- 
tors, and  though  the  law  makes  a  difFcfrence  between  one  creditor 
and  another ;  yet  in  cafe  of  bankruptcy  all  creditors  are  upon  aa 
equal  foot,  if  any  thing  remained  injpeciey  it  might  be  other  wife, 
but  here  ^he  money  is  embezelleo  by  the  conftable ;  fo  ordered 
the  petitioner  to  come  in  as  a  creditor  with  the  reft.  MS.  Rep. 
Mich.  Vac.  1733*    £x  parte  Dobfon. 

8.  An  attorney  had  been  employed  by  one  ^o  became  bankrupt ; 
Affignees  petition  to  have  up  papers,  and  that  the  attorney  mijght 
come  in  for  his  demands  pari  paflu  with  other  creditors. 

Ld.  Chancellor,  the  attorney  bath  a  lien  upon  the  papers  in  the 
&me  manner  againft  affignees  as  againft  the  bankrupt^  and  though 
it  doth  not  arife  by  any  exprefs  contract  or  agreement,  yet  it  is  as 
cflFedual,  being  an  implied  contraft  by  law ;  but  as  to  papers  rem 
ierued  e^er  the  bankruptcy  they  cannot  be  retained^  and  therefore  if 
the  affignees  defire  it  let  the  bill  be  taxed,  and  upon  payment^ 
papers  delivered  up  $  and  although  die  attorney  had  come  in  and 
proved  his  debt,  yet  a  creditor,  who  hath  a  fecurity,  may  properly 
come  in  and  prove  his  debt,  becaufe  poffiBly  his  fecurity  may 
prove  deficient.    MS.  Rep.  Mich.  1734*    £x  parte  Bu(h. 

9.  A.  being  colle£Ior  of  land-taxy  and  in  arrear,  becomes  bankrupt. 
His  goods  are  feised  by  warrant  from  commiffioners  of  the  land-* 
tax  J  then  an  aflignment  is  made,  but  it  was  before  (ale  by  th^ 
commiffiMcrs  of  the  land-tax. 

Per  Cur.  this  is  to  be  confidered  as  a  prerogative  cafe^  and  the 
roI]e(Sor  is  an  officer  and  debtor  to  the  crown,  and  as  in  cafe  of 
an  extent,  a  feifure  before  aflTignment  is  good  and  binds,  fo  here,  t  7JS   | 
But  in  cafe  of  a  common  perfon  it  feems  contra,  and  the  aflign* 
ment  of  commiffioners  of  bankrupt  would  have  been  good. 

Objefted,  that  the  colleAor  was  not  to  be  looked  upon  as  an 

officer,  or  debtor  of  the  crown,  becaufe  in  cafe  of  fulure  the 

/        county  is  to  make  it  good,  fed  non  allocatur ;  for  the  duty  is  givea 

to  the  king,  and  his  falary,  &c.  arifes  from  the  duty^  &c.     MSi 

Kep.  Mich.  1734^  B.  R.    Bracey  v.  Dawfon. 


(L)     Creditors.    At  what  time  to  come  in,     . 

I.    I  yac.  I.  cap.   \NT  creditor  may  come  /Vwithin  four  months 
15.  S.  4.  l\  after  the  commij/ion  fued  forthy  and  until 

diflribution  be  made,  fo  that  he  contributes  to  the  charges  tf  tki 
commiffian^  and  if  the  creditors  come  not  tvitbin  fiur  montbiy  thg 
iimmijponers  may  proceed  to  diftribution. 

*   -»  G  J  a.  A 


After  dif.  2.   A  cmvmffion  of  bsinkruplcy  iuai  taken  out  aninft  T.  F* 

iiid  fou?*  Ac  17*  ^  November  1676,  but  profeduted  only  hjjt,  the  other 

months,  It  creditors  confenting^  that  execution  of  the  commiffion  be  foriom  a 

vftt  admit,  mortthy  but  R.  did  not  conjent  thereto^  nor  knew  thereof^  but  R* 

that  mhfr  P^®*^^"^^^  ^^  ^"^^  M.  who  had  pofTcfled  the  cftatc  by  aflign- 

creditorr  Q^i^t  of  the  bankrupt.    It  was  infifted  at  the  trial,  that  F.  (tho 

comU  mot  fuppofed  bankrupt)  was  notfo.     R.  bad  a  verdid,  and  the  four 

7iXir6tL  ^^^^^^  ^^^^  °"^ »  ^^^^  weeks  after,  (he  petitions  to  be  admitted 

frfi^difiri'  i'^to  the  diftributi^n,  and  now  would  contribute  to  the  charges, 

kution,  but  the  fufpcnilon  of  executing  the  commiffion  having  been  fo  or* 

iU'/br^il"^  dered  by  the  Chancellor ;    and  now  His  lordfliip  direfted  her  to 

ftfidtit,  oi  ^  admitted  into  contribution,  Chan.  Cafes  307.  rafch.  30  Car.  %• 

Jrhich  no     in  Canc,     Rufh worth  v.  Fortbt 
tftribution 
WM  madp*    a  Chan,  Cafes  1^3,  t^j^,  Mich*  3;;  C«r.  %,    Harding -v,  llaffli« 

(M)     Of  joint  or  ieparate  CommifCons  in  rcipcA 
•    Partners  in  Trade  Bankrupts*      And  how  to 
proceed  therein* 

t*  A   JOINT  commiffion  was  taken  out  againft  two  joint 


traders  bankrupts.  The  commijjioners  affign  the  real  ^imt 
ferfonal  ejiate  of  tbem^  or  either  dF  them.  Afterwards  the  feparato 
creditors  take  outfeparate  commijjiom  againft  them,  and  the  Marat$ 
fommifftoners  ajftgn  the  feparate  effeSt^  and  ejlate  to  other  ajfignoet^ 
Upon  petition  by  the  feparate  affignees  for  liberty  to  fue  at  law 
for  th«  feparate  eftate,  Ld.  C,  King  thought  the  firft  aiSgnment 
pafTed  as  well  the  feparate  as  joint  eftate,  and  that  the  fecond 
affignees  could  do  nothing  at  law,  and  fo  denied  the  petition,  but 
would  not  hinder  their  joining  in  a  bill  for  an  account. in  equi^« 
Z  Wms*s  Rep.  500.  Mich,  xyaS.    £x  parte  Cook. 

2.  A  petition  came  on  before  the  Ld.  Chancell6r  on  the  behalf 

I  .  ^  ^  ofD«     There  was  a  feparate  commiffion  taken  out  againft  one 

t   /^  J  P*  only;  and  a  petition  by  a  creditor  on  the  partnerinip  eftatc. 

The  order  pronounced  was,  that  the  partner/hip  eRaie  jhould  ha 

fivided  among/i  the  partner Jti,p  creditors  in  the  jirft  place  \  and  ^ 

there  (hould  be  an^  Jkrplus  of  this  eftate  due  to  the  bankrupt,  diac 

the  furpluSf  together  with  his  feparate  eftate^  Jhould  ha  divided 

amongjt  his  feparate  creditors  \  that  on  the  other  hand,  the  fepearato 

ejlate  Jhould  tn  the  Jirji  place  be  divided  amongjl  the  feparate  ere* 

ditors ;  and  if  there  (hould  be  any  furplus  from  that,  that  that 

furplusy  together  with  the  partnerjhip  ejiate^  Jhould  be  divided  among 

the  partnerjhip  creditors*     Barnard.  Rep.  in  B.  R.  470,  Arg.  cites 

$3  December  173^8,  the  cafe  of  Mackenfon  v»  Parker. 

^  3«  If  ^.  and  B.  Joint  trader s^  become  bankrupts,  and  diere  are 

Joint  and  feparate  commijjions  taken  out  aninft  them,  and  A*  and 

fi.  before  the  bankruptcy,  become  Jointly  and  fsveralh  bound  n 

y*  S.^^y,  S,  tuay  chufe  under  which  commifsion  be  wiu  conu^  but 

Jhall  not  come  under  both.    ,^  Wms*s  Rep.  405,  HiUt   J  735*     Ex 

parte  Rpwlandfont 


4.  B^  if  two  joint  traders  0Wi  a  partnerfiif  dehy  and  we  of 
tbe  partners  gives  a  hand  as  a  c9Hateral  Jecvnty  for  payment  c^ 
this  debt  \  -here  the  joint  debt  may  be  fued  for  by  the  partnerfliip 
cfeditor,  who  may  likewife  fue  the  bond  given  by  one  of  thi^ 
traders*    3  Wms's  Rep^  408.  HiU.  173S«   £x  parte  RowfauxUbo. 


(N)     Commiffioncrs,    ^^^^o  may  be.    And  how 

to  qualify  themfelves* 

I.  TO  HNS  ON  was  ^«/&  r/rrit  tfW  fom^rWr  to  ff^cooimiflloft 
3  of  bankruptcy,  by  which  means  he  had  fees  for  both,  and 
thereby  four  commiffioners  mttt  always  prefent,  ineiuding  the 
clerk,  whereas  three  are  fufScient.  On  petition  he  wms  renuvedm 
Sele^  Cafes  in  Cane,  iii  Ld.  King's  time  46.  Trin.  11  Geou 
Wood's  cafe. 

%.  5  Geo.  2.  cap.  30.  S.  43.  The  eemmfsimurs  JbaU  not  he 
capable  efa&ing  until  they  refpe^ivefy  fimtl  bave  taken  an  oath  to 
the  effect  foUbwing,  viz.  I  A.  B.  do  (wear,  that  I  will  faithftiily^ 
impartially,  and  honeftly,  according  to  the  beft  of  my  fkiO  and 
knowledge,  execute  the  feveral  powers  and  trufts  repofed  in  me 
as  a  commiffioner  in  a  commiffion  of  bankrupt  againft 
and  Aat  witiout  favour  or  aflFe£lion,  prejudice  or  malice. 

So  help  me  Gei. 
3.  5.  44*    fVbich  oath  any  two  of  the  commifsioners  are  im^ 
fewered  to  adminijler  to  each  other^  and  they  are  required  te  keen 
a  memorial  thereof,  figned  hy  them  among  the  proceedings  en  eacn 
eomnufssonm, 


(O)  Commiilioners.   Their  Fees  and  Allowances. 

I.     5  Geo.  2.  ^T^HERE  Jhall  nait  he  paid  out  of  the  eftate  of 

eap.  30.  S.  42.    JL    the  hankntpe  ioey  monies  for  expences  in  eat-  • 

ing  and  driidcing,  ff  the  comnufsiohers  er  of  any  other  perfon^  at  the 

times  ^  their  meeting  ef  the  commifsioners  or  creditors ',  and  if  any     ^  *    »< 

Momeemsioner  fiall  order  fuch  expence  to  be  madej  or  eat  or  drink  at  • 

the  eoarge  of  the  ereditors^  or  tut  ef  the  eftate  ef  fuch  bankrupt^  or 

receive  above  aox,  each  commifsioner  for  each  meetings  every  fuch  [773 

eommifsioner  jhaU  be  iifabled  to  a£l  in  any  commifsion  of  bankrupts. 

2.  S*  46.   AH  bills  of  fees  or  diiburfements  demanded  by  any 
fiScitef  employed  under  any  comnujjion  of  bankrupts  fliall  be  fettled  by  , 

one  of  the  mafters  in  Chancery,  and  the  mafter  who  Jhall  fettle  fuch 
hilly  Jhall  have  for  his  care-  in  jettling  thefanuy  as  alfofor  bis  certiji'^  .  ^ .  • 

.  eate  thereof  20/.  '  ^ 

3.  On  a  petition  to  the  Ld.  Chancellor  in  Feb.  1739,  in  the       ' 
cafe  of  Edward  Holiday  a  bankrupt^  againft  feveral  of  the  com- 
miflioi^rs  for  taking  more  than  20s«  apiece  at  each  meeting,  and 
iikewii^  ordering  great  fums  of  money  to  be  charged  for  their.. 

G'4  eatinj; 


eating  and  drinking,  his  lordfhip  declared  them  uncapeble  by  tir« 
tue'of  this  a£^  to  be  any  longer  as  commiffioners  in  the  execution 
'of  the  faid  comtniffion,  and  that  no  further  proceedings  ought  t6 
be  bad  thereupon,  and  alfo  that  all  further  proceedings  on  the 
prefent  commlf&on  be  abiblutely  ftayed,  and  that  the  petitioners 
be  at  liberty  to  applv  to  his  lordfbip  by  petition,  to  have  the  faid 
commiffion  renewed,  and  direded  to  fuch  new  commiffioners  to 
be  named  therein  as  he  (hall  think  fit,  and  for  that  purpofc  did 
order,  that  the  folicitor  for  the  petitioners,  and  the  folicitor  for 
the  affignees,  do  reipe£lively  leave  with  Us  fecretary  to  the  com- 
miffioners of  bankruptcV)  the  names  of  five  perfons  whom  they 
fliall  propofe  for  his  lord(hip*s  conftderation,  in  order  that  proper 

*  perfons  may  be  appointed  commiffioners  in  fuch  renewed  com- 
Aiiffion:  and  did  alfo  further  order,  that  the  prefent  affignees^ 
junder  the  (aid  commiffion,  be  removed  from  being  affignees  of  the 
£ud  bankrupt's  eftate^  and  efFeds,.  and  that  the  iaid  bankrupt's 
creditors  do  proceed  to  a  choice  of  new  affignees  in  their  rooo^ 
and  for  that  purpofe,  after  the  faid  commiffion  ihall  be  renewed, 

*  an  advertifement  is  to  be  publi(hed  in  the  London  Gazette,  ap» 
|)ointing  a  meeting  of  the  creditors  of  the  faid  bankrupt  for  choice 
of  fuch  new  affignees,  and  after  fuch  choice  (hall  be  made,  bis 
Jordfhip  did  order,  that  the  furviving  commiffioners  in  the  prefent 
commiffion,  or  any  three  of  them,  and  the  i^id  affignees  fo  hereby 
removed,  do  join  with  iht  major  part  of  the  commiffioners  to  be 
flamed  in  the  renewed  commiffion,  in  making  an  affignment  of 
^e  iaid  bankrupt's  efiate  and  eiFe^ts,  to  the  new  affignees  fo  to 
he  chofen;  and  did  further,  order,  that  forthwith  after  the  execu^ 
tion  of  fuch  affignment,  the  faid  old  affignees  do  refpedive  deliver 
over  to  the  new  affignees,  all  the  efFc^  of  the  (aid  bankrupts 
remaining  in  fpecie  in  the  hands,  cuftody,  or  power  of  them,  or 
any  of  them,  upon  oath,  and  alfo  all  books,  papers,  and  writings  in 
their  refpedive  hgnds,  cuftody,  or  power,  relating  to  the  iaid 
bankrupt  s  eftate  or  effects,  upon  oath,  and  that  the  (aid  old 
affignees  do  deliver  poflfeffion  of  the  faid  bankrupt's  real  eftate  to 
the  new  affignees,  and  did  ftirtber  order,  that  the  faid  old  affi^ne^s 
petitioned  againft  (naming  them)  do,  out  of  their  pwn  pockets, 
pay  to  Mr,  Bkurry,  folici^or  for  the  petitioners  in  this  matter, 
the  cofts  of  the  petitioners  prefent  application,  an4  the  cofts  of 
renewing  the  faid  commiffion,  to  be  taxed  by  Mr.  Burroughs 
one  of  the  mafters  of  this  coqrt,  in  c^fc  the  parties  (baU  differ 
about  the  fame, 


t  7^  J    (P)     Commiffioners  and  Affignees  Power  as  to 

difcovering. 


J.  13  JSliz.  cap.  7.  5.  2*  /^  JFES  p9V)er  to  the  c$nmtJJUtursy  it 

VJ    the  nujft  part  ofthem^  to  tah  by  tbfir 
difcretions  order  with  the  body  of  the  bankrupt  by  imprifonment. 

2-  ^»  5»  /f  ^^y  ofter  fuch  a£t  committed^  and  complaint  thereof 
made  to  the  commifftoners^  or  tht  Wyor  part  of  them^  by  any  party 

*     '  gruve^ 


griiveiffiAtffing  any  of  the  goods- ^  debts  offucb  o^enJir  to  hi  in 
}tbe  fjlqp»n  of  any  ftrfon^  or  any  forfons  to  bo  indebted  to  fuch 
mffenier^  do  make  relation  thereof  to  the  commiffSonersy  they  fiall  have 
fewer  to  call  before  them  by  fuch  frocefs^  or  means^  as  they  fialt  think 
^nvenientj  all  fuch  perfons  Jo  fuppofed  to  have  any  fuch  goods  or  debts 
in  their  cuftoay^  or  fufpofed  to  be  indebted  to  fuch  offender ^  and  utom 
their  itppearance  to  examine  thent,  as  well  by  their  oathsj  as  by  fuch 
means  as  the  conrnuffioTurs  Jhall  think  meety  for  the  knowledge  of  all 
fuch  goods  and  debts. 

3.  S*  6.  If  fuch  perfons  ubon  examination  do  not  Mfclofe  the  whole 
fruth  offucb  things  as  they  jhaU  be  examined  of  or  deny  to  fii;ear^ 
then  fuch  perfons  upon  proof  made  before  the  commiffleners  by  exami'' 
nation^  or  otherwijey  fiaU  forfeit  double  the  value  of  all  fuch  ^oode 
dnod  debts  by  them  concealed  \  which  forfeiture  fl)aU  be  levied  by  the 
iommifjieners  of  the  lands^  goodsj  and  chatties^  rfj[^^  perfm  fi  de*^ 
teying  tojwear^  or  not  dsfclofing  the  whole  trutb^  tn  fuch  manner  d$ 
-is  before  appointed  for  the  principal  offenders^  the  fame  fotfeitmres 
io  be  dijlributed  for  fatisfaaion  ef  the  debte  of  the  crediters  in  fuck 
yati  as  before  declared* 

'  4.  ^.  7.  jfnd  evert  perfen  fraudulently  claiming  or  detaining  ai^ 
debtj  goods^  or  chattels  of  the  bankrupts^  which  are  not  really  ebsoy  or 
bekn^ing  to  him,  JhaU  fhrfeit  double  the  value  be  /ball  fo  dainii  $r 
ebtatny  to  be  levied  and  eenployed  as  aforefeidm 

5*  I  y^-  ^^'  15*  S'  ^*  ^^  eomnuffieners  may  call  before  them  the 
bankrupt ;  and  if  upon  warning  left  in  writing  three  times  at  the" 
dwelling-place,  where  the  bankrupt^  his  wifcy  or  famifyyfor  the  mejl 
fart  of  his  abode^  did  remain^  within  one  year  next  before  he  be- 
came bankrupt,  the  faid  bankrupt  Jhall  net  appear  before  the  eon^ 
mjjhnersy  it  Jhall  be  lawful  for  the  commijjieners  to  appoint  to  pro^ 
claim  the  faid  party  a  bankrupt^  at  fuch  publick  places  where  the 
•ionamgieners  Jhall  think  meety  warning  htm  to  e^ear  before  them 
Upon  the  commiffien^  at  fame  time  appointed  \  and  if  upon  fiVe  procla* 
mations,  the  party  offending  appears  not  before  t&r  comm^HfenerOj 
'ondjield  his  body  ;  the  ^ommijj^ners  may  award  a  warranty  to  fuch 
ferjens  as  they  think  mectj  to  apprehend  the  body  of  the  offender j  and 
io  bring  him  before  the  commjpenersy  wherefoever  the  party  may  be 
■fiundy  in  place  privileged  or  not^  to  be  examined, 

6*  8.  y.  It  Jhall  be  lawful  for  the  commijftoners  to  examine  the 
£ud  offender  upon  interrogatories  touching  the  lands^  goodsy  debts^ 
books  of  account  and  fuch  other  things  as  may  tend  to  difclofe  hie 
ejlate^  er  fecret  grants^  and  eloigning  of  his  landsy  goods^  meney^  and 
aebtSj  as  they  Jhall  think  meet, 

7.  S.  10.  If  any  perfons  known  or  fufpe£led  to  detain  any  of  the 
lands,  hereditaments,  goods,  or  debts  of  the  bankrupt,  er  to  be 
indebted  to,  or  for  the  benefit  of  the  bankrupt^  (hall,  after  lawful 
warning  to  the  faid  perfons  given  to  come  before  the  cenmdffianers  to 
he  examinedy  refufe  to  come,  or  Jhall  net  come  at  the  time  appointed^ 
having  no  lawful  in^diment^  (fuch  as  Jhall  be  allowed  of  by  the  f^  f^  J 
conamffionersy  and  which  Jhall  be  then  made  known  to  the  commijfioners) 
or  having  knowledge  of  any  other  meeting  of  the  commiffioners  Jhall  not 
appear  befifre  tbm  at  fu^b  tiffin  as  they  may^  or  bebg  come  (hall 

lefufe     ' 


n  €tilMr.8ii9^ 


ftfiiTt  to  ^  /btra,  479^  mah  anfwer  to  fuch  inlerrogitories  as  (ball 
|>e  mii^iftrca }  it  fliall  be  lawful  for  the  coiminiffioners  to  commit 
to  fuch  priibn  as  to  tbtm  JbaU  te  thought  tmeU  all  fuch  perfons  a$ 
fiiM  rtfufe  to  befwom  and  miUtt  anfivery  and  alfo  to  direct  tbiir  war-* 
rofUs  tfffiuh  firfons  as  to  them  JbaU  be  thought  nuet^  to  affrebeni 
Jueh  ^rfoft  as  JhaU  refuje  to  appear^  and  to  hring  them  hefire  the 
^ommimoners  to  he  examned%  and  upon  their  refufsdto  comej  or  to  ho 
a^amtuedjto  eommit  the  party ^  fi  refufing^  to  fiuh  prifon  as  ihe  com- 
mijjioners  JhaU  think  tneet^  until  the  faid  perfan  Jhalt  Juhnit  hinfeif 
4o  the  aipmijfionersy  and  be  bf  thfimuxaminid  according  t$  the  Jlatuti 
.13  £/iz.  and  this  frejent  a^. 

8.  S.ii.  Provided  that  fuch  witnefles  ^s  JbaU  be  fenf  for^  (ha& . 
hxve  fuch  cofts  as  the  connniiGoners  fliall  think  fit,  to  be  rateabfy 
term  by  the  creditors.  And  if  any  perfin^  other  than  the  bankrupt^ 
dither  by  fubomation  of  others^  or  his  own  a^^  JhaU  wilfuUy  and  cor-^ 
'Tuptiy  commit  wilful  perjury  by  bis  depoJitioH  to  be  taken  before  the 
iommffi$ners\  thi  party  fo  offending^  and  aU  perfons  that  ft>aU  uur 
tawfuUy  and  (crrs^ly  procure  anv  fuch  ufdaufsd^  wilfid  and  ear* 
rstpi  ptfjury^  may  therefore  be  indided  in  anj  of  the  kis^s  courts 
i^roeordy  and  JhaU  Jumr  Jucb  pains  <u  are  Umtteaby  the  Jlatute  con^ 
^^mingperjury^  5  ^^*  ^f?-  9*   ' 

9*  £•  waa  fo^nd  to  be  a  bankrupt  by  13  Elts.  cap.  7.  and  waa 
€ommitted  to  the  fleety  the  tiforrant  to  the  i|arden  of  the  fleet  wa$^ 
Jo  retain  and  keep  in  prifon^  to  anjwer  andt$fatiffy  aUfuch  tnatters 
as  JbaU  be  bijeSted  agatnfi  hinu  The  quefti^  now  waS9  if  the 
coouniffionera  may  licenje  him  to  go  at  large  to  treat  about  his  debts* 
By  Ae  court,  if  the  warrant  had  been,  duit  the  parity  (bould  have 
been  in  executioo»  then  he  could  not  be  enl^irged  i  but  the  cou^ 
^vifed  them  to  take  ftcurity,  left  he  ihould  withdraw  himfelf  i  but 
if  one  had  judgment  againit  a  bankrupt,  and,  upon  a  habeas  corpus 
brought,  he  is  eomiBitted  in  execution  without  a  capias  utlagai^ 
then  the  commiilioners  cannot  deal  with  him  any  more  for  to  &^ 
large  Um.    Nay  140.  Mich.  4  Jac.  C.  B.    Edwards's  cafe. 

10.    21  Ja^.  19.  S.  6.    The  eommifsioners  JbaU  have  power  t^' 

cxamiae  the  wife  of  the  bankrupt  sAonoath  for  the  dijcovory  ef  bis 

^atOf  gjf^ds^  and  chattels^  and  fuch  wife  rsfufing  to  appear^  or  ta 

anfwer  interrogatories^  flntU  incur  the  fanu  penalities  as  are  provide^ 

it^ainjl  other  perfons  in  the  tike  cafes. 

eXcb.Sa7.      II.  J.  brings  his  habeas  corpus;  the  r/tom  was,  that  be  was 

tim%       ^«iW3B«i»#rf  ty  y.  S.  y.  N.  y.  T.  (to  whom^  and  others^  a  commifsio^ 

Vnfilll       ^  bankrupt  was  ^warded)  for  refufing  to  anfwer  a  qsu/iioH  put  to 

s.  c.  and    him,  concerning  the  bankrupt's  eftate,  &:c.  and  fo  commiflus  fiiit 

4^*001  IP'  ^^  cuftodia  by  warrant  to  the  officer,  virtute  commiflionis  praed'  ic 

pcar°tiut     haec  eft  cauia  captionis  feu  detentionis,  &c.    Three  exceptions 

thofe  that    were  taken  to  the  return,     ift.  For  that  there  did  not  appear  9. 

kTm '^m  a  fufficient  authority ;   for  the  commiffion  is  (aid  to  be  granted  to 

najoriiy*     them  and  others,  and  then  they  could  not  ad  without  the  reft  i 

pt  %  mo*-    lor  the  return  does  not  expr^s  any  fuorum^  &c.  in  the  commiffion. 

fo^'aod"    ^y>  Inftcad  of  anmiffus  tn  cujtodia^  it  ought  to  be  captus,  ftr 

joncf  beia  that  IS  tbe^ufual  form ;  for  this  is,  as  if  the  commitment  wer^  \if 

^l^j*!^  the  officer  that  makes  ^e  rctum.    jdly,  lUac  ej  caufa  captims 

...  /^^p 


ftu  iiUKtims  is  uncertain;  for  it  oudit  to  be  &f  deteodonis*  ^'"'^O^ 
And  upoq  the  firft  and  laft  exception,  &  prifoner  was  difcharged  ^^Jeio^ 
\ff  the  court,  but  told  him,  that  he  muft  anfwer  diredly  to  fuch  abrent)  in 


queftions  as  were  put  to  him,  in  order  to  the  difcovery  of  the  ^}^^^ 
bankrupt's  eftate,  or  elfe  he  was  liable  to  be  committed.    Vent*  refuJ^ 
323.  324.  Mich.  29  Car.  2.  B.  R.    J's  cafe.  fwear,  but 

had  i'worot 
Aat  be  had  nose  of  the  bankniot't  eftate  in  hia  hands*  hul  *  would  not  anfwer  whether  any 
of  the  bankrupt's  cAate  came  to  his  hands  befbr*  the  oommilfion  fued  out|  &c.  having  received 
his  own  debt  befiorei  nor  per  Cur.  is  he  compelUUe  to  fwear  Co  upon  t  Jac.  cap.  t^  S.  ao. 

12.  A  pirf$n  onct  examined  by  commiffionners  of  bankrupts^ 
cannot  be  examined  again  without  a  qbw  commiflion.  2  Show* 
102.  Pafch*  72  Car.  2.  B.  R.    The  King  v.  Ballet. 

17.  The  defendant  bought  of  P.  jewels^  flate^  2cc.  for  valuaUf 
conuderation  paid  $  P.  became  a  bankrupt^  and  a  commiffion  was 
taken  out  aeainft  him,  and  the  cvmmifsioners  examined  B.  the  d§^ 
fendant  Uiuoing  the  goods  what  they  were,  and  the  value  of  them^ 
but  on  pretence  that  he  did  not  anfwer,  the  commiiQoners  com« 
mitted  him  \  but  on  an  habeas  corpus  in  B.  R.  he  was  delivered* 
The  anfwer  before  the  commiffioners  being  as  to  the  time,  &c# 
to  bis  r^membrahcej  and  that  he  could  not  pofiively  anfwer  farther^ 
and  by  confent  he  was  again  to  attend  and  be  re-examined,  wl^ich 
be  did.  And  now  the  plaintiff's  bill  is  to  have  the  defendant's 
anfwer  in  chancery,  where  he  pUadid^  that  be  had  no  goods  of 
P*Sy  but  fuch  as  he  really  paid  for  before  the  cemmifsion  iffued  againv 
P.  and  toat  be  bad  n$  notice  of  any  a^  or  thing  by  P.  whereby  V 
iiHa  a  banjtrupt^  but  truly  paid  for  what  be  bought,  &c.  It  wa^ 
obj^ed,  he  ought  to  anfwer  the  'time  of  bankruptifm,  elfe  the 
ftsUiite  againft  bankrupts  will  be  of  little  effe^  £  contra,  it  i& 
no  equity  in  fuch  cafe  to  make  a  man  pay  twice.  Lord  CbaiK» 
cellor  ruled  the  plea  good,  faying  it  is  an  infidliUe  rule,  that  a 
purchafer  for  a  valuable  confideration  (hall  never,  without  notice, 
difcover  any  thing  to  hurt  himfelf.  But  as  to  the  point  of  bank* 
ruptifip,  whether  that  the  defendant  being  formerly  examined  by 
the  commiilioners  on  oath,  fliould  be  examined,  or  put  to  anfwer 
to  the  iame  matter  here,  the  Chancellor  feemed  to  1^  of  opinion 
that  he  fhould ;  but  .the  other  point  being  clear,  there  was  no  de* 
bate  on  this  point*  2  Chan.  Cafes*  72,  73.  Mich.{  33  Car.  2* 
Penat  v.  Ballard. 

14.  Equity  will  not  compel  a  man  to  difcover  what  geods  he 
really  b^ght  of  a  bankrupt  afier  the  bankruptcy j  and  bmre  the 
cofxuniflion  fued  out,  where  me  party  has  no  notice  of  die  bank- 
ruptcy. Vem.  27-  pl«  23*  Hill.  33  and  34.  Car.  2.  Abery  tf 
•1*  V.  Williams. 

15.  B.  was  cominitted  by  conimiffioners  oF  bankrufitcy,  and  tbc 
^oodufion  of  the  commitment  was,  until  be  ewform  biaue^  to  our 
goithmtyy  and  be  thence  delivered  by  due  courfe  of  law*  By  Cowper 
it  was  objeded,  that  the  conclufion  of  the  c(»iuaitinent  ogght  t9 
have  been,  until  he  flfaU  fuhmit  himfelf  to  be  examntd  uprinnferr 
rogatories^  accordif^  t$  the  intent  ana  moaning  rf  the  ait  \  ibr  being 
a  uiecial  juithority  to  commiti  tbe  words  muft  be  patiind*    Hecy 

the 


the  eonomfsioners  required  B.  to  tell  all  that  be  knew  touching  th§ 
e/iateof  the  bankrupt  and  (that  being  too  general)  when  and  in 
what  manner  did  you  aid  and  ajsijl  in  embezzelling  the  ejlate  of  the 
bankrupt  (not  whether  he  did  aid  or  aflift)  and  for  not  anfwering> 
thety  committed  him.  Holt  Ch.  J.  laid,  the  general  quedions 
may  be  well,  if  he  cannot  recoiled  any  thing,  it  is  a  fair  anfwe r  ; 
now,  if  any  of  the  queftions  were  fair,  there  was  juft  caufe  to 
commit  for  not  anfwehng  them.  He  is  not  to  anfwer  any  thing 
criminal  \  it  is  criminal  to  embezzle  any  goods  after  the  bank- 
ruptcy, but  not  before.  But  held,  if  a  man  has  intermeddled 
hon^ftly  and  fairly  without  craft,  he  may  and  ought  to  difcover  it 
to  avoid  the  penalty ;  it  may  be  the  word  embezzlement  may  be 
too  hard,  but  there  is  latitude  enough  for  other  queftions  tanta- 
mount \  but  here  the  prifoner  muft  be  difchargcd  ;  for  the  con- 
clufion  of  the  commitment  is  ill.  Here  the  conclujion  Jhould  have 
been  J  till  be  Jhall  fubmit^  and  be  (or  to  be)  examined  touching  the 
premifeSj  or  (as  Mr.  Cowper  faid)  upon  interrogatories,'  Nota,- 
L  8x  ]  ibmething  was  faid  at  the. bar  of  an  aftion  of  folfe  imprifonment. 
Per  Holt  Ch.  J.  There  is  no  colour  for  an  aftlon  of  IFalfe  impri* 
foiunent,  where  an  officer  commits  fuch  a  miflake  or  flip.  Comb^ 
390,  391.  Mich.  8  W.  3.  B.  R.     Bracy's  cafe. 

16.  The  defendant  was  committed  by  the  commidioners  of  hank<« 
jrupts  for  not  anfwering  and  making  a  difcovery  of  his  efiate\  ancj. 
being  in  court  upon  an  habeas  corpus,  he  produced  affidavit^  that 
ii  bad  made  a  difcovery^  and  moved  to  be  difcharged,  but  it  wa9 
denied;  for  if  the  commitment  was  illegal^  he  might  have  ait' 
a&ion  of  faUe  imprifonment,  and  per  Curiam,  the  ftatute  im* 
powers  the  commiffioners  fb  examine  the  party  upon  interrogatories^ 
;which  they  nui/l  prepare  and  iemder  to  him  ready  drawn ;  and  this 
not  being  returned  on  the  habeas  corpus,  the  warrant  for  committ- 
ment was  held  void.  5  Mod.  368.  Mich.  9  W.  3.  B.  R.  Grc^ 
gory's  cafe. 

17.  H.  was  brought  into  B.  R.  upon  z  habeas  corpus ;  ami  the 
return  was,  that  (he  was  committed  by  commiffioners  of  bankrupts^ 

for  refufng  to  be  examined  by  them ;  and  the  conclufion  of  the 
"warrant  of  commitment  wasy  that  Jbe  Jhould  remain  in  cuflody^  until  Jb^ 
fiould  be  otherwife  difcharged  by  due  courfe  of  law  i  and  by  reafon 
t)f  this  conclufion,  the  court  held  the  commitment  to  be  ill,  and 
difcharged  the  defendant ;  becaufe  the  power  given  by  the  ftatuto 
I  Jac.  I.  cap.  15.  is  to  commit  the  party,  until  he  fubmit  himfelf 
to  the  commiflioners,  and  (hall  be  by  them  examined.  And  there 
is  no  mention  made  of  being  difcharged  by  due  courfe  of  law* 
And  for  this  exception  Bracy  committed  for  fuch  account  waft 
difcharged.  a  Ld.  Raym.  Rep«  851.  Hill,  i  Annas.  HoUing-^ 
fliead's  cafe. 

i8.  Though  the  aflignees  under  the  ftatute  of  bankruptcy  were 
diiabled  from  recovering  the  efFeds  belonging  to  the  banicrupt'9 
cftate  by  a  fraud  in  the  defendants,  viz.  their  having  altered  tbi 
bills  of  lading  and  invoices^  and  even  the  Jbip*s  name^  that  the 
affignees  might  not  know  or  difcover  tfaeeocKiS)  that  were  afllgned 
to  B.  the  bankrupt  3  yet  tbeire  the  IkL  luepeif  ^^fifi^  ^  direitah 


jfiu^  fityiBgy  it  was  a  matter  triable  at  law,  and  refupd  t9  J&re^ 
mat  the  fiatuti  of  limitathns  Jhould  mt  be  given  in  evidence,  a. 
Vero.  504.  pi.  452;  Trin.  1705.  cites  the  cafe  of  Peeres  v« 
Bellainy. 

19.  5  Geo.  %•  cap.  30.  S.  4.  Every  bankrupt,  after  a(Ii&;nees 
fimlf  be  appointed,  is  to  deliver  upon  oath,  or  affirmation^  before 
em  of  the  majiers  of  Chancery^  or  juftice  ofpeace^  untofuch  afiignee$y 
all  his  books  of  accounts  and  writings  not  Jeized  by  the  mtffenger 
of  the  commifsionj  or  not  before  delivered  up  to  the  commijsioneri^ 
and  then  in  his  power ^  and  difcover  fucb  as  are  in  the  power  of  anf 
ether  perfon  that  any*  way  5  concern  his  ejiate\  and  every  fuch  bank^ 
ruptj  not  in  prifin^  jhall  afier  fuch  furrender^  be  at  liberty^  and  w 
required  tc  attend  fucb  afsignees  upon  notice  in  writings  in  order  t$ 
afsijt  in  making  out  the  accounts  of  the  ejiate*     . 

20.  ^.  5.  fv^ry  bankrupt  having  furrendered^j/Ztf/tf/Zyrij/^^^ri//' 
#Mx^x,  before  the  expiration  offorty-two  days  or  fuch  further  time  as 
Jhall  be  allowed  to  finijh  his  examination^  be  at  liberty  to  inlpeA  his 
books  and  writings,  in  the  prefence  of  feme  perfon  to  be  appointed  by 
the  afsignees  J  and  to  bring  with  him  for  his  ^jsijlance^  fuch  perfons 
as  he  ftfall  think  fit^  not  exceeding  two  at  one  time^  and  to  mare  ex- '  [  - 
tnids  and  copies  to  enable  him  to  mate  a  full  difcovery  of  his  effe£lsj 
and  the  faid  bankrupt  (hall  be  firee  from  arrefts  in  coming  to  fur^ 
render^  and  from  aHual  furrender  for  the  faid  forty-two  days^  or 
fucb  further  time  as  Jhall  be  allowed  for  finijhing  his  examination^ ' 
provided  fuch  bankrupt  was  not  in  cuflody  at  the  time  of  furrender  \ 
and  in  cafe  fuch  bankrupt  (hall  be  arretted  Ar  debty  or  on  any  efcapo 
warranty  coming  to  furrender,  or  after  bis  furrender^  witbtn  the  ^ 

time  before  mentioned ;  then  on  proaucing  fucb  fummons  or  notice 
under  the  hands  of  the  commiJEonersy  or  affigneesy  and  giving  the 
officer  a  copy  thereof ^  he  (hallXe  difcharged  \  and  in  cafe  any  officer  L  ^^  J 
pall  detain  any  fuch  bankrupt^  fuch  officer  Jhall  forfeit  to  fucb 
bankruptyfor  his  own  ufe^  ^l*  for  every  day  he  Jhall  detain  him. 

%\.  S,b»  In  cafe  any  bankrupt  he  in  cuftody  at  the  time  of 
iffiiing  of  the  commiffion^  and  is  willing  to  fubmit  to  be  examined^  " 
and  can  be  brousbt  before  the  commiffioners  and  creditors^  the 
ej^pence  thereof  Qiall  be  paid  out  of  the  bankrupt's  eftate;  but 
la  cale  fuch  bankrupt  is  in  execution,  or  cannot  be  brought  befora 
she  eommiJJienerey  then  the  commiffioners  (ball  attend  the  bankrupt 
in  cuftody,  and  take  his  difcovery ;  and  the  affignees  are  required 
to  appoint  perfons  to  attend  fucb  bankrupt  in  prifon,  and  to  produce  *• 

his  boaks  ana  writings^  in  order  to  prepare  bis  difcovery  1  a  copy 
Vf hereof  the  affignees  Jhall  apply  for j  and  the  bankrupt  Jhall  deliver 
to  their  order  ten  days  before  Jucb  lajt  examination. 

%%•  S.  14.  Upon  certificate  under  the  bands  and  fealt  of  the 
\cimmiffionert  that  fuch  commiJJion  is  ijfuedy  and  fucb  perfon  proved 
before  them  to  become  bankrupt^  it  Jhall  be  lawful  for  any  of  the 
jufiices  of  bis  majefift  courts  of  B.  R.  or  C,  B.  or  barons  of  thi 
fuebeqtter^  aetd  jufticet  of  the  peau  within  England^  and  tvalet^ 
enid  town  of  Mervfick  upon  Tweedy  and  they  are  required  upom 
application  made^  to  grant  their  warrants  for  apprehending  fuch 
ftrfofi,  and  bias  to  etmmit  to  the  common  fool  of  the  county  where 

hi    ^ 
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le  jhaUhi  Mppnhendid^  tbirt  i§  remain^  until  be  h  remnti  if  tBi 
$rdir  tf  tbi  tummjp^nftt ;  and  tbi  g^aUr^  t9  wbofe  cnjlody  fucb 
perf$n  ts  C9mmHed^  is  rijmrid  t9givi  nttiti  to  wevftbi  cnnmiffiwntru 

23*  5.  x6»  It  ttkiUh  lawful  for  tbi  commiffioners  to  examine 
0Viry  ptrfiuj  agatnft  wbtm  any  ammiKon  fiaU  b$  awarded,^  twtbing 
all  mattiTi  rekting  to  tbi  tradi  and  offeSfs  offach  bankrept^  and  alio 
40  txatnim  cvctj  other  perfon  dulv  funomoned,  or  prdfent,  at  any 
mating  of  tbi  eommiffwrnrs^  touching  aD  matters  relating  to  the 
perfon  and  efie£b  of  fuch  bankrupt,  and  any  aft  of  baiucruptcy 
committed  by  him ;  and  alfo  to  reduce  into  writing  the  anfwers 
ef  fucb  bankrupt^  or  othit  porfon^  wbicb  iuamination  tbe  party  exa^ 
uiimd  is  required  to  fulfcriii  I  and  in  cafe  fucb  bankrupt^  or  otber 
pirfon^  fbaU  refiife  to  anfwer,  and  fhall  mtfuUy  anfwor  to  tbifatif^ 
faSion  of  tbe  comsniffiomrs^  all  lawful  quijtions  put  by  tbi  cemmtf* 
Jhnersj  or  Jball  refufe  to  fubfcribe  his  examination  (not  baving  a 
reafonabU  oijeRion  to  tbi  wording  thonof  or  otborwifi  to  bi  allowiJ 
by  tbi  commij/kmrs)  it  fball  bi  lawful  fer  tbi  commlfj^oners  by  war* 
rant  to  commit  him  to  fuch  pribn  as  tbo  commijionirs  Jball  tUnk 
Jkj  diere  to  remain  witbout  bail^  until  fuch  pei^Mi  fliaD  fubmif 
kimfdfto  tbi  commiffianirsy  and  full  anfwer  make  to  tbo  fatisfaltiou 
of  tbi  commifKonirs  to  all  fsub  atuftions  as  fiall  bi  put  to  btm^  and 
fiiUcribe  fncn  examination  as  afordaid. 

14.  S.  17.  In  cafe  any  pirfon  fl>all  hi  committed  by  tbi  csma 
miffisnors  for  refixfing  to  anfwer,  fr  n$t  fuOy  an/woring  any  quijlion^ 
tbi  commiffwurs  fball  in  tbiir  warrant  of  commitment  fyeeify  fuch 
queftion. 

25.  S»  1 8.  In  cafi  any  perfon  committed  by  tbi  tomMi^omrs 
warrant  Jball  bring  habeas  corpus,  in  ardir  to  bo  difcbargedy  and 
Aero  fhatl  appear  any  infufficiency  in  die  form  of  tne  warrant,  H 
fiall  bi  laufulfor  tbe  courts  or  judgif  brfore  wbom  fucb  party  fialt 
bi  brougbt  by  baboas  corpus^  by  rulty  or  warranty  to  commit  fuck 
perfon  to  tbe  fame  prifouy  tbere  to  remaiuy  until  be  Jball  cenform  as 
aforefaidy  unlefs  it  fball  be  made  appeary  tbat  be  bas  fulfy  anfwered 
all  lawful  fusions  put  to  bim  by  tbe  commijhners  ;  or  (in  cafe  fucb 
perfon  was  committed  for  not  f^ng  bis  examination)  unlefs  it  fball 
appear  ibat  tbe  party  bad  good  reafon  for  refujmg  to  fign  tbe  fame* 
And  in  cafe  any  gaoler,  to  whom  fucb  per/en  fball  be  committed^ 
ffall  wilfulfy  fuffer  fuch  peribn  to  efcape,  or  to  go  witbout  tbe  walls 
or  doors  of  tbe  prifouy  fucb  gaoler  Jball  for  fuch  offenccy  being  cm* 
viiled  by  indi^menty  $r  informatiouy  forfeit  jool.  for  the  uie  ot 
the  creditors^ 


[  83  ]  (Q^   Power  of  Commiflioners  in  fcifing  the  Efie^lt 

of  the  Bankrupt. 

ItefoiTea  '•  At  7^^«  i^TT  fiatl  be  lawful  for  tbe  cornmif/lonert  sr  at^ 
byLd.Pcn-  cap.  i^.  8.  8.  X  ^ber  perfons^  or  oJicerSy  by  tbem  to  be  appointed 
QiIiMhalL    ^  ^^^^  Warranty  under  tbeir  bands  and  fealsy  to  break  men  th# 

that  com-    houfcs>  chtmbcrs,  (hopSf  warcfaouiei)  doorti  ttttks  or  oefts  i£ 


n*"  4\ 
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Ae  Kuiknii^  wbirt  tbtftii  iankrtifU  ^rtmytfiii  gmis  ir  tjhu  ^  bank- 
Jkall  U  refuted  t9  A#y  tnd  to  feMe  upon,  and  order  the  body,  goods,  ^^"^"^ 
money,  and  other  eftstte  of  fuch  buikniptr  ett  hj  the  fati  femur  .  boofe  to* 
hwt  are  afpeiwtedy  by  imfriJetMeki  er  etberwifey  ai  ie  the  eem*  f«rch  for 
mijkmers  fiail  he  thet^ht  meet.  SJcnT'*^" 

gocxU,  un* 
Jda  it  be  the  banknipc^  fftodt  la  die  haeh  of  the  budtiopt.    t  tktom.  147,  pL  149*  Mich.  34 
Car«  1,  B.  R.    Aooo. 

%»  A  merchant  feifed  of  lands,  being  indebted  to  feveral  perions,  t  Sid.  69. 
cemmitted  am  Q&  of  haniruttcy^  and  was  eut lowed  in  1645*  and  in  ^^^\  m 
164.8  feld  bis  Umds  to  the  leffor  of  the  plaintifF,  and  in  1649  wns  s.  c.'but  * 
outlawed  ^ain  y  in   1653  a  ammijjion  of  bankruptcy  tutu  taken  no  jud^. 
0itf  againft  him,  and  in  1657  be  was  dedered  a  bankrupt^  and  ^^^^^ 
the  coountffioners  fold  the  lands  to  the  defendant,  who  entered  u^  coTrt. 
and  got  pofieffion ;  the  principal  queftion  was,  whether  the  com-  — ^ibid» 
miffioa  taken  out  in  1653,  whereupon  he  was  found  a  bankrupt,  "li^*^* 
fliould  relate  to  the  iirft  afis  of  bankruptcy  in  the  year  1643,  |^o,tnd 
ibas  to  avoid  die  fide  made  by  the  bankrupt  in  the  year  X64S  r  GiyoCh.J* 
it  was  refolved  per  toL  Cur.  that  the  (ale  flkoold  not  be  defeated  ^^;.'^^ 
by  an  a&  of  bankruptcy  done  before,  if  it  was  not  done  within  ruptandaU 
fiire  years  before  the  fuiag  out  of  the  comnuflion.    Lev.  13,  HilL  ^^y*  « 
xi&i3Car.a.B.IL    Radford  v.  Bludworth.  ^^^^ 

thought  th# 

a  aew  •&  of  btakniptcy  did  aot  mike  him  a  sew  bankrupt,  and  ordered  k  to  be  argued  apin. 

Ibid.  iy6L  5.  C«  argued  again,  and  Newdigatc  Ch.  J.  fiid,  that  they  w«^e  divided  if 

Ch.  J.  Glyn'a  'tiioe,  and  chat  perhaps  they  %voold  now  adjourn  it  into  the  fiaehcquer  Cbanbcft 


, -- Cu»  toey  ord< , ^ -9— 

fitnrday  of  the  aezt  tterm    ■     ■  Keb.  u.  pi.  15.  Pafch.  13  Car.  1.  S.  C  irgued  by  Newdi^aio 
at  counfel 


«^  tberefiwe  pcrfuided  ihe  creditors  to  agrcet  ^uad  To  they  referred  it  to  certain  perfooa  to  end 

ended,  th«r  ordered  that  it  Ikonid  be  argtoed  again  the  firft 
>Keb.  II.  pi.  15.  Pafch.  13 Car.  1.  S.  C  irgued  by  Newdigaio 
c  per  Cur.  the  provifo  is  exprefa,  thtt  the  coamtiffion  mui  bo 
Coed  within  5  yean  after  fome  time  when  he  bccaat  a  banknipCy  aad  hia  being  To  after  tho 
Me  wiU  not  hinder,  that  if  the  commiflioo  be  not  fued  out  within  3  yeara  of  bit  beooming  a  baak* 
Ivpt,  aad  tfaen  they  cia  only  defeat  ail  falca  made  wlihia  the  5  years,  hot  aot  afterwirda* 

3*  By  5  Gee»  f.  cap,  30*  S.  14*  Judges  and  juflices  ef  peati 
eiay  grant  warrants  te  comsnit  the  bankrupt  to  gael^  and  thi 
gmeter  is  te  give  nofiee  if  fuch  fiffem  being  in  c^hdy^  and  tht 
eemssuffientrs  are  impewered  te  feife  the  effei^s  ef  fuih  bankrupt 
Jthe  neceff!&y  weaHfig  apparel  ef  fueb  bankrupt^  er  ef  his  wife  er 
ehiidnn  encepted^)  and  his  heeJts  er  writings^  ivhich  JhaU  hi 
then  fh  th$  tuJMf  ef  fueh  bankrnpt^  ^  ef  any  ether  perfen  h 
frifik. 

■ 
# 

(R)    Afligrtccs  bound.    By  what  A^  or  Agree-  [  84  ] 

jnents  of  bankrupt. 


I.   A  DJUDGED,  ^t  2  fale  made  $f  his gdtds  by  a  bankrupt^  ^h 
^    x\  after  a  comtniffion  of  hankruptcj  is  aw&rded,  is  utterly  ^^^   f!^ 
void.    Mo»  594*  ph  805*  HiH.  33  Elic.    Smith  v.  MUls*  Wra^. 

I  .  ey,  ia  not 

fKrely «eid^bflt  ii  food  bdwccA  the  futuh   § f ilk.  ^f «  pU  2«  Kill.  1 1  W«  3.  B.  R,   HaAf 
UTi4ei% 

a*  4, 


f4  CBttUcoc  atir  "Bmiittupt^ 

9.  A^  i»0i  indebted  to  B.  a  bankrupt^  and  A^  ini  S.' iefamlk 
<  bound  for  this  money  to  M.  X«  in  trvJi  for  the  bankrufi^  a  corn* 

miffion  iiTued)  and  this  debt  was  afsignod  to  a  creditor  \  jML  L0 
diedj  and  bis  executors  releafed  his  debt.  The  credkor  .bffought 
debt,  and  adjudged  that  it  lies  ;  becaufe  the  intereft  of  this  deb( 
was  transferred  to  the  creditor,  by  the  ftatate  21  Jac.  cap«  lo, 
Che  bond  being  made  to  the  ufe  of  the  bankrupt,  and  therefore  tn^ 
releafe  afterwards  was  no  bar ;  and  fo  the  banknipt'a  bemg  bound 
was.  not  material,  the  bond  being  in  truft.for  hinir  Pakn.  505. 
Hill.  3  Car.  B.  R.     Gerrard  v.  Aylmer. 

3.  C.  pojfejftdofa  leafe  for  years,  controlled  with  the  committed, 
of  the  company y^r  a  new  leafty  and  paid  part  rf  tbefincy  and  bf 
(?s  cot^ent  a  new  leafe  was  made  to  M.  by  the  company,  and  tot 
him  executed,  C.  was  at  the  time  of  the  treaty^  a  bankrupt.  The 
queftion  was,  whether  the  comminioners  could  aflign  the  leafe  to 
tiie  prejudice  of  M.  7  and  Drake's  cafe  was  cited.  The  Lord 
Keeper  ordered,  that  the  plea  and  demurrer  be  oufted,  and  the 
benefit  thereof  iaved  till  the  hearing;  he  doubted  of  the  leafe; 
there  were  other  matters  for  the  benefit  of  M.  aKb  in  the  plea, 

2  Chan.  Cafes  196.  Pafch.  a6  Car.  ^.  Street  v.  Mercer's  Corn* 
|)any  and  Mofle. 

4.  A.  mortgaged  landsy  and  afterwards  became  a  bankrupt.  Tht 
title  of  the  mortgagee  (hall  not  be  impeached  by  the  commiffioneri 
or  alEgnees  of  the  f^atute  of  bankruptcy ;  decreed.  Fin.  Rep. 
466,  467.  Mich.  32  Car.  '2.     Tannery.  Chapman. 

.5.  Two  joint  traders,  one  of  them  became  a  bankrupt ;  per  Holt 
Ch.  J.  the  commifsioners  cannot  meddle  with  the  intere/l  of  tht 
athery  for  it  is  not  zt^cStcd  by  the  bankruptcy  of  his  companion. 

3  Salk.  61  •  Pafch.  7  W.  3.    Anon. 

6.  A.  htcomt^bankrupty  and  then  fells  goods  io  B.  B.  fells 
them  to  C^  which  is  a  converfioo ;  then  a  commifsion  of  bankrupta 
is  fuedy  and  an  afsignment  made  by  the  commifsioners  to  E.  who 
bnngs  trover  againft  C.  Per  Holt ;  the  a£tioii  well  lies  \  but  that 
point  was  alfo  referved  for  his  confideration.  Ld.  Raym.  Rep,  741^^ 
at  Lent  affifes  at  Deptford,  16  Mar.  12  W.  3.  Kirne  v» 
Smith,  &al\ 

'  7.  D.  the  receiver  of  the  New  River  rent  afugned  to  ..the 
|riaintiffby  tf  bondy  wherein  itie  defendant  £.  and  <?.  were  boutJt 
io  him  in  70o/.  for  payment  of  350/.  and  this  afsignment  was  to 
indemnify  mm  againfi  two  debtSy  for  which  P.Aood  bound  asjuretf 
for  D.  and  in  fatis&flion  of  30I.  he  owed  the  plaintiff}  -D* 
became  a  bankrupt^  fo  P.  could  not  fue  in  the  name  of  D.  at  ^01%^ 
exnd  brought  ^  his  bill  to  have  the  msney  decreed  to  him  in  efuity^ 

^  Defendant  S,  infifledy  that  D.  is  indebted  to  him  for  four  NeW 

River  fhares,  and  infifted  to  retain  it  out  of  the  bond;  and  the 
affignees  infilled  to  have  the  bond,  they  beinjg  juft  creditors  as 

Wo     n  ^^"'^^^  plaintiff,  knd  had  thVlaw  a]s  wellas  equity,»on'dicir 

E  ^5  J  fide.     Per  Ld.  Keeper,  tlie  afsignees  can  have  no  better  right  thorn  . 
the  bankrupt  himf^lf'*  ^^^^.  as  the  bankrupt  is*  bou^Kl  by  the  aD^nf^ 
menu  the  afiigiiecs  under  the  ftatute  muft  be  hound  likewife^ 

\  and'ftand  in  his^  place  j  but  thc^  infilling  Dt  was  a  banknlpt  be^ 


••" 


^rt^toc  anil  ^nfctujpl;  ^i 

fstvlie  affigned  the  bond,  he  directed  that  to  be  tried  at  law; 
but  £dd,  he  Was  ih  doubt  whether  S,  might  not  retain  for  his  dibt^ 
and  that  ftoppage  feemed  to  be  a  good  equity  in  fuch  cafe. 
%  Vera.  428,  420.  pl»  300.  HilL  1761.  Peters  &  al'  v.  Soame^ 
&  zV. 

8,  C.  about  two  months  iefore  bankruptcy,  having  trufi  money ^  %  Wms'i 
tallies,  &c.   in  her  hands^  belonging  to  her  chitdren^  ma^es  a  dted^  mIcH*^**' 
declaring  the  trufi  of  what  belonged  to  her  children  rcfpeSively,  i„  cafe'o?* 
&c.     The  creditors  would  have  fet  this  afide.    Ld.  Chancellor  Small  v. 
feid,  it  is  a  fair  and  honeft  proceeding,  there  can  be  no  bankrupt  ^"ftJlJT'^'^* 
in  equity,  but  at  law  only.     10  Mod.  489.  498.  Palch.  8  Geo.  the  Rolls 
Cane.    Cock's  cafe.  died  s.  c. 

and  faid, 
that  Ld,  Macclesfield  declared,  that  this  was  fo  far  from  being  an  afi  of  fraud,  that  it  lecmcd 
to  be  jaft  and  commendable. 

9.  Appeal  was  from  a  decree  of  difmiflion  at  the  Rolls  upon 
this  cafe;  The  defendant  Warner  made  a  leafe  of  an  inn  to  A. 
for  years,  with  a  j^r^//i  in  the  leafe,  that  the  UJfee^  his  executors  of 
adminifiraiorsj  Jhoidd  not  ajsign  the  term  to  any  terfon  or  perfons^ 
iuiti^ut  the  confent  of  the  lejor^  under  his  hana  in  writings  firft 
had  and  obtained,  with  a  power  of  re-entry  in  fuch  cafe  to  the 
leflbr,  and  that  the  leafe  Jhould  be  void.  Lejfee  diesj  and  his  executor 
enters  and  enjoys  the  premifes,  and  afterwards  becomes  a  barikrupt. 
The  commimoners  ai3ign  this  leafe  inter  alia  to  the  aflignees 
chofen  by  the  creditors,  and  afterwards  in  confideration  or  50K 
they  affign  to  the  plaintiff  Goring,  who  brought  this  bill  to  be 
relieved  againft  this  provifp,  and  to  ftay  proceedings  in  an  ejed- 
ment  brought  by  the  leiTor  againft  him  upon  this  provifo,  &c» 
The  defendant  Warner  by  his  anfwer  infifts  upon  the  forfeiture  at 
law,  and  that  the  provifo  was  reafonabk  and  ought  not  to  be  fet 
aGde  in  equity.  Per  Macclesfield  C.  I  do  not  think,  this, is  a 
bteach  of  the  provifo  or  condition  at  law,  but  whether  it  be  (b 
or  not,  I  think  this  is  a  proper  cafe  for  relief  in  a  court  of  equity. 
I  think  the  afsignment  by  the  commifsioners  is  clearly  no  breach  of 
the  provifoy  for  that  is  done  by  authority  of  a  ftatute,  which  will 

^fupeiiede  any  private  agreement  between  the  parties,  incon- 
fiftent  with  it,  and  I  am  inclined  to  think  the  affignment  over  by 
the  affignees  is  not  a  breach  of  condition  ;  for  the  firft  affignment 
by  the  commiffioners,  is  not  a  perfe£);  and  compleat  affignment 
within  the  meaning  of  the  ftatute,  and  palTes  only  the  legal  in- 
tereft  fubjeft  to  a  truft  to  be  fold  and  difpofed  of  for  the  benefit 
of  the  reft  of  the  creditors,  and  the  difpofition  is  not  compleat, 
till  fold  by  them  for  the  benefit  of  the  creditors.  The  firft  affign- 
ment is  only  formal,  and  in  eafe  of  the  commiffioners,  and  in 
order  only  to  make  a  fale  thereof  for  the  benefit  of  the  creditors, 
and  their  affignees  ftand  in  the  place  of  the  bankrupt,  and  is  in 
UFed  his  affi|nee ;  and  it  is  lin^uft  and  unreafonable  that  fuch  a 
provifo  (hould  fruftrate  and  overthrow  the  intent  of  a  ftatute, 
made  in  favour  of  boneft  creditors,  and  deprive  them  of  the 
advantage  they  may  make  of  a  beneficial  leafe.  And  though  it 
Was  iniifled,  that,  the  commiffioners  nor  their  affignees  can  be 
Vol.  VII.  H  Ib 
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in  no  Ibetter  a  condition  than  the  bankrupt  himfel^  and  confet 
'  quently  cannot  ai&gn  over  without  licence,  I  think  though  that 

rule  holds  true  generally,  yet  there  may  be  fome  exceptions  to 
it,  and  that  the  prefent  cafe  is  an  exception  out  of  that  rule^ 
and  decreed  the  plaintiiF  to  hold  and  enjoy,  and  an  injundlioi} 
to  ftay  proceedings  at  law.  MS.  Rep.  Mich,  ii  Geo.  in  Cane. 
Goring  V.  Warner. 

10.  The  law  is  very  clear,  that  the  aiSgnees  are  exa£Uy  in  thq 
fame  place  as  the  bankrupt,  and  (land  in  his  place  to  every  par- 

-[  86  J  ticular,  and  any  agreement  entered  into  Jhall  bind  them  i  and 
though  there  may  not  be  the  iame  remedy  agaiiift  them,  that  is 
not  from  the  nature,  but  the  neceflltv,  of  the  thing ;  for  he  fhall 
have  an  adequate  and  compleat  fatisia^on,  as  far  as  bis  fortun$ 
in  the  hands  of  the  afsignees  will  admit  of  Sele£fc  Cafes  in  Chan, 
in  Ld.  King's  time,  77.  Trin.  2  Geo.  2.  in  cafe  of  — —  v. 
Du  Rhone. 

11.  A  bankrupt,  whofe  eftate  is  in  mortgage,  conveys  the  equitf 
ef  redemption  to  a  third  perfon  after  an.  a£l  of  bankruptcy^  hut  before 
the  commifsion  and  afTignment,  this  ihall  not  defeat  the  aflignees. 
But  where  a  bona  fide  purchafor  for  a  valuable  confideration,  and 
without  notice^  has  a  conteft  with  the  aflignees,  this  court  will  not 
take  any  advantage  from  him,  therefore  not  compel  a  difcovery* 
A  commifTion  iflued  is  notice  of  the  bankruptcy.  Cafes  in  Equ^ 
in  Ld.  Talbot's  time,  65.  Hill.  1734.  Collet  v.  Dc  Gols 
and  Ward* 


(S)    Commiflioners  Power  111   felling,   difpofing^^ 
afTuring,  and  afligning  Eftates,  &c. 

« 

J.  13  Elix*  cap,  7.  5.  7.  ^"V^HE  Lord  Chancellor^  upon  com^ 

X^  plaint  in  writings  ogoinjl  perfons 
ieing  bankrupt^  Jhall  have  power^  by  commiffion  under  the  great 
feal^  to  appoint  fuch  perfons  as  to  him  Jhall  feem  good;  wbo^  or  the 
tnojl  part  of  ihem^  fiaU  have  power  to  take  by  their  difcretions  fuch 
^rder^  with  all  his  lands,  as  well  copyhold  as  freehold,  which  ht 
Jhall  have  in  his  own  right  before  he  became  bankrupt^  and  alfo 
with  all  fuch  lands  as  fuch  perfon  ihall  have  purchafed  for  money, 
pr  other  recompence,  jointly  with  his  wife,  or  child,  to  the  only 
ufe  of  fuch  offender^  or  for  fuch  ufcy  or  title^  as  fuch  offender  then 
Jhall  have  in  the  fame,  which  he  may  depart  withal,  or  with  any 
perfon  of  truft,  to  any  fccret  ufe  of  fuch  offender,  and  alfo  witii 
his  money,  goods,  merchandizes  and  debts ;  and  caufe  the  faid 
lands,  ^c.  to  be  appraifed  to  the  befi  valuCy  and  by  deed  indented, 
inrolled  to  make  fale  of  the  faid  lands,  ^c.  and  of  all  deeds 
touching  onlf  the  fame,  belonging  to  fuch  offender,  and  alfo  of  all 
fees,  offices,  goodsj  and  chatties ;  or  otherwije  to  order  the  fame  for 
fatisf action  of  the  creditors  j  to  every  of  the  creditors  a  portion^ 
rate  like,  according  to'their  debts  \  and  every  direllion,  and  other 
Abing  done  by  tbt  perfons  fo  authorized^  Jball  be  good  in  law  againjt 

thi 


Cre^fot  anV  'Banlttupt*  86 

thifiiid  offender^  his  wife^  httrs^  children^  and  fuch  pirfons^  Us  hy 
joint  pur  chafe  with  the  offenders  Jhall  have  any  ejiate  or  inter  ejl  in 
the  prttmjfesy  and  againjl  all  s^ther  perfons  claiming  hy^  frem^  or 
uneUr  fitch  offender ^  by  any  a6ts  done  ajter  fuch  perjon  Jhall  become 
^onkrupty  and  cdfo  agatnft  the  lords  of  the  manor ^^  whereof  the 
faid  copyhold  lands  be  bolden. 

2.  S.  3.  Provided  that  every  perfon^  to  whom  any  fuch  fcle  of 
copyhold  lands  jhall  he  made^  Jhall  before  they  tuke  any  pro  Jit  of 
the  fame^  agree  with  the  lords  of  the  manors  for  fuch  fines  as 
have  been  accufit>mcd  to  be  paid  ;  and  upon  fuch  agreement^  the 
lords  at  the  next  courts  Jhall  not  only  grant  unto  the  vendees^  upon 
requejfj  the  fame  cujlomary  lands^  by  copy  of  court -^r oil  for  fuch 
ejlate  as  to  them  Jhall  be  fold^  referving  the  ancient  rents,  cufioms^ 
etnd  fervicesj  but  alfo  admit  them  tenants,  and  receive  their  fealty. 

$•  S,  It,  If  any  per  fen  declared  c  bankrupt  by  virtue  of  this 
u&yjbmll  at  any  time  after  purchafe  lands  or  chatties,  or  any  lands 
#r  chatties  (hall  defcend  or  come  to  fuch  bankrupts  before  their 
debts  fhall  he  fully  fatisfiid  or  agreed  for\  the  faid  lands  and  L  "7  J 
cbattUs  Jhall  by  the  commifsioners  be  bargained,  fold,  extended,  de^ 
liver §d  and  ujed  for  payment  of  the  faid  creditors,  in  like  manner 
4U  0tber  the  lands  and  <hat  ties  of  the  faid  bankrupts  • 

4..  ^.  12.  This  a^  Jhall  not  extend  to  any  lands  which  Jhall  he 
^ured  by  any  banitrApt  before  he  became  bankrupt,  fo  that  fuch 
affurance  be  made  bona  fide,  and  not  theufe  of  the  bankrupt  himjelf 
omly^  or  of  his  heirs,  and  that  the  parties  to  whofe  ufefuch  affurance 
fiall  hi  made,  be  not  privy  to  the  fraudulent  purpoje  of  fuch  bank^^ 
rupt  to  deceive  bis  creditors, 

$,  A  debtor  became  a  bankrupt^  and  after  a  commiffton  awarded  Mo.  594* 
ht  fold  part  of  his  goods  to,  one  of  hi's  xfeditors  in  Jatisfa£fion  of  ^^'.^^S* 
fart  of  his  debt,  and  afterwards  the  cofnmiJJioners  by  indenture  ^{^^  s^*p 
fold  thofe  goods  jointly  to  the  plaintiffs,  who  were  the  other  ere-  and  fccmi 
dxtors.     It  was  refolved  <hat  the  fale  by  the  feid  commiflioners  '^.*'!,^*9' 
was  good,  for  the  intent  of  the  ftatutes  is  to  relieve  the  creditors  Jccord- 
equally  in  dldribution  of   the  bankrupt's   cftate,    and  that   he  bgiy* 
himfelf  cannot  difpofe  of  his  goods  after  the  commifllon  awarded  $ 
and  if  a  creditor  refufes  to  come  into  the  commifllon,  and  the 
goods  are  fold  to  others,  it  is  likewife  good.     2  Rep.  23*  Trin. 
31  Eliz,  B.  R.     Cafe  of  bankrupts. 

6.  21  yac,  I.  cap,  19.  S.  10.  If  any  lands,  goods,  or  other 
cftate,  of  any  bankrupt,  jhall  be  extended,  after  fuch  time  as  he  is 
become  bankrupt,  under  colour  of  being  an  accountant,  or  in* 
debted  unto  the  king  ;  it  Jhall  be  lawful  for  the  commijfioners  to 
gxamim  upon  oath,  whether  the  faid  debt  were  due  to  fuch  debtor  or 
accountant,  upon  any  bargain  or  contra^  originally  made,  betwixt 
fuch  accountant  and  the  faid  bankrupt ;  and  if  fuch  bargain  or  con^ 
trcUi  was.  originally  made  with  any  other  perfons  than  the  faid 
debtor  or  accountant,  or  for  the  ufd  and  truft  of  any  other  perfon, 
it  Jball  he  lawful  for  the  commijjioners  to  difpofe  of  all  fuch  lands, 
goods  and  debts  fo  extended,  for  the  ufe  of  the  creditors, 

7.  A.  indebted  to  B.  prevailed  on  C,  to  be  bound  with  him,  •  Vcm.  R. 
and  for  his  indemnification  \  A.  afftgned  fever al  dobts  and  cove-  J,*^f^'*'* 

H  2  venantsd  %,  p. 
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nanfed  not  to  reliafe  the  fame  or  any  part  thereof;  A.  becaAf 

bankrupt ;  decreed  the  letter  of  attorney,  by  which  the  debts  were 

fo  affigned,  (hould  be  confirmed  to  C.  againft  A.  and  all  claiming 

under  him.     N.  Ch.  R.  22.  9  Car.  I,     Meechet  v.  BnuUhaw, 

N.  Ch;  R.        8.  It  has  been  ruled  in  Cane,  that  they  may  aflign  an  equity  or 

loa.  s.  C.    redemption  of  a  mortgage,  but  quaere ,  for  it  feems  to  be  againft 

fvcfnToT.  ^^^  ftatute,  which  enables  them  to  the  benefit  of  a  condition  that 

in  pi.  Sg.     is  performed  and  not  forfeited.     Chan.  Cafes  71.  Hill.   17  &  18 

s.  p.  cued    Car.   2.  cited  by  Newdigate  ferj.  in  cafe  of  Drake  v.  Mayor 

ihac  it  was 

for  (omc  time  doubted.  Held  per  Hutchiot  coramiflioner,  thU  the  commiffioners  (houl<I 

hav?  the  yuity  of  redemption,  a  Vcrq.  loi.  Trin.  1690.  in  cafe  of  Hitchcock  v.  Sedgwick.— 
ft  Vern.  ao6.  pi.  274.  Hill.  169ft.  S.  P.  feerot  admitted. 

Neir.chan.      g.  A  lefTor  and  lefTee  for  years,  the  hjjor  covenants  with  thi 

Rep.  102.  i^jp^g  and  his  a/signs  to  renew,  then  the  leflee  becomes  bankrupt, 

lidcm  ve?'  ^"^  commiffioners  of  bankrupt  adign  this  covenant.     The  af- 

hw. — ; —  fignce  brought  this  bill  to  have  the  defendant,  the  lefTor,  renew 

s.  c.  cited  jQ  j^jjyj^     The  cafe  was  referred  to  Wyndham  J.  and  Baron  Tur-* 

ftrJjMdged*'  ner,  and  they  certified  the  plaintiff  ought  not  to  be  relieved;  and 

accord-  fo  he  was  difmifTed.     Chan.  Cafes  71.  Hill.  17  &  18  Car.  2.  in 

ingiy.  Cane.     Drake  v.  the  Mayor  of  Exon. 

ft  Vern.  97.  ■' 

in  pi.  89.       ■   '     S.  C.  cited  per  Cur.    s  Vero.  194.  in  pi.  176.  if  adjudged. 

Vent.  060.      ^10^  The  commiflioners  of  bankrupts  have  only  a  power  to  fell, 
.<3cS.P.  ^j  ^Q  eftate,  and  to  pafs  the  eftate  there  muft  not  only  be  a 

deed  indented^  but  the  fame  mujl  be  inroUed  alfo^  and  in  this  cafe 
r  QQ  1  ^^^^  ^^  "^  relation;  for  no  time  is  mentioned  within  which  it  is 
L  ^"  J   to  be  done^  fo  that  it  might  extend  to  feven  or  twenty  years,  which 

would  be  dangerous.     2  Jo.  197.  Pafch.  34.  Car.  2.  B.  R.  in 

cafe  of  Perry  v.  Bowers. 
Mod.  II.  Sale  of  goods  by  a  bankrupt,  after  an  a£b  of  bankruptcy, 

Vcfi  ^  **  "°^  merely  void  ;  the  contra£t  is  good  between  the  parties,  but 
ly,  by  Holt  ^^  i^^X  ^^  avoided^  or  not  avoided,  by  the  commiflioners  or  af- 
Ch.  J.  but  fignees  at  pleafure ;  therefore  they  may  either  bring  trover  for  the 
bii '^^^h  goods  as  fuppofing  the  contrail  to  be  void,  or  may  bring  debt  or 
one"faion  affumpfit  for  the  value,  which  affirms  the  contrah.  3  Salk.  59. 
they  (hall     pi.  2.  Hill.  1 1  W.  3.  B.  R.     HulTey  v.  Fidel. 

not  after- 
wards bring  the  other. 

Giib.  Fqu.       12.   When  the  commiflioners   have  afsigned  the  bankrupt* s 

s  *^c  i-^—    ^ftote  and  given  the  bankrupt  his  certificate  and  difcharge,  they 

Eq»i.  Abr.    ^^ve  exccuted   their  power,  and  the  debtSy  which  the  bankrupt 

54.  oi.  7.     owed  to  the  creditors  before  the  bankruptcy,  are  now  extin£f  by 

^'  ^*  aSf  of  parliament ;  and  a  legacy  given  to  the  feme  on  a  contingency 

and  which  happened  after  the  bankruptcy,  but  was  not  aflTigned 

over  before  the  certificate  and  difcharge,  is  as  a  new  acquired 

eftate  by  the  hufband  in  right  of  his  wife.     Wms's  Rep.  385, 

386.  per  Ld.  C.  Parker.  Mich.  1718.    Jacobfon  v.  Williams. 

(T)    Liable 


« 
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(T)    Liable.    What. 

I.    13  jB/iz.  cap.  7.  1  /^  a^y  perfon^  declared  a  bankrupt  by  virtue 
5,  II.  X  efthis  a^jjhallatany  time  after  purchafe 

lands<  or  chatdes  ;  or  any  lands  er  chatties  (hali  defcend  or  come  to 
fuch  bankrupts^  before  their  debts  JhalL  be  fully  fatisfied  or  agreed 
fory  the  faid  lands  and  chatties  Jhall^  by  the  commiJJionerSy  be  bar^ 
gained^  fold^  extended^  delivered  and  ufed  for  payment  of  the  faid 
creditors^  in  like  manner  as  other  the  lands  and  chatties  of  the 
faid  bankrupts . 

2.  By  the  ftatute  13  Eliz.  cap,  7.  it  is  exprefsly  provided,  that  cilb.Trctt. 
the  copyhold  land,  as  well  as  the  freehold  land,  of  a  bankrupt^  of  Ten.  16^ 
(hall  be  fold  for  the  fatisfying  of  the  creditor.   Co.  Comp.  Cop.  61.  f^,^  ^o^y. 

S.  52.  hoIdlancU 

arc  witbio 
the  ftatotct  of  bankrupt!,  becaufe  the  ftat.  13  EHz.  exprefsly  mrnitons  them,  and  though  the  other 
(UtQtes  do  not,  yet  tbey  being  made  for  further  remedy  in  the  matter  aforefaid,  are  not  to  be  ex* 
pounded  by  the  fbrmcr»  cfpeciadly  fioce  that  has  ta&eo  care  that  no  prtjudice  (hall   happem 
to  the  lord. 

3.  I  Jac.  I  cap.  15.  5.  12.  All  money  which  Jhall  be  forfeited 
by  this  aSfy  fhall  be  recovered  by  the  creditors  only^  or  any  of  them 
that  will  fue for  the  fame  by  a£lion  of  debt^  t^c,  in  any  of  the  Kinz\s 
courts  of  record  \  and  the  money  fo  recovered^  the  charges  of^Juit 
being  dedu&ed^  (hall  be  diftributea  towards  payment  of  the  creditors. 

4.  If  an  obligation  be  taken  in  the  name  of  another  to  the  ufe  of  a 
banktupty  the  commiffiohers^may  well  ailign  that,  unlefs  the  other 
parry  hath  of  his  own  nxoney  p^id.and  fatisfied  debts  due  by  the 
bankrupt.  In  condder^tion  of  that  alfo,  creditors  within  13  £liz. 
are  intended,  for  merchandizes,  &c.  and  not  creditors  upon  cpunter 
bonds.  And  the'comrniHioners  (hall  judge  of  that ;  for  if  they 
make  an  affignment  to  fuch  creditors,  fuch  allegations  afterwards 
come  tarde ;  for  the  ftatute  vefts  the  thing  adigned  in  the  party  to 
whom,  &c.     Per  Civ-  Noy  142.     Calchman's  cafe. 

5.  ^I  fac.  cap.  19,  S.  II.  £na<£ls  that,  if  at  any  time  hereafter  L   °9  1 
any  perfon  or  per  font  Jball  become  bankrupt ^  and  at  fuch  time  at  ^•'-f''^''*'^ 
they  Jhall  fo  become  bankrupt^  JhalU  by  the  confent  of  the   true  R^tl jdL 
owner  9T  proprietary ^  have  in  their  pbiteffibn,  order  and  difpofition^  and  then  B4 
any  goods  or  chattels  whereof  they  ihall  be  reputed  owners,  and  ^^^^' 
take  upon  themfelves  the  fdle^  alteration  and  difpofition  as  owners^  upon  iro- 
in  every  fuch  cafe^fuch  goods  Jhall  he  liable  to  tie  bankrupt's  debtSj  vcr  arviught 
as  if  tbey  bad  been  the  proper  goods  of  the  bankrupt.  tVclffi^r*!"  a 

of  the  com« 
niffioners,  it  appearing  upon  the  trial  before  Holt  Oh*  J.  that  the  real  property  of  them  belong .-d 
Co  the  plaiotiiF,  the  claufe  of  21  yue,  s.  cap.  19.  S.  lo,  it.  being  infiftcd  upon  by  thedcfendani'a 
cooofcit  and  it  fccmingan  hardmip  to  the  plaintiffi  it  waa  made  a  cafe  in  B.  R.  where  ii  was  dd- 
jodged  upon  argument,  that  the  general  words  ought  to  be  explained  by  the  preamble,  and  (hat 
the  jewela  being  originally  the  plaintiff's,  and  that  the  bankrupt  having  mo  more  than  a  bare  au* 
thmrity  t^fiU  tbemfor  tb* plaintiff* i  ufe^  were  not  liable  to  the  bankruptcy.  %  Wms*a  Rep.  318. 
cites  It,  Arg.-at  determined  Mich.  1 708,  in  cafe  of  L'Apofire  v.  Le  Plaiftner. 

A  biU  •ffliU  rfleafes  amdferfonal  eftatt  was  made  by  At  to  B,  and  C  in  trufi  for  payment  of 
Jt»  debti*    B.  at  fiitt  wSbcd  la  tbm  truiL  but  after  war  di  C.  took  the  vjhoU  imto  bi*  poffmoHt  «nd 
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•£led  slonc,  and  became  a  hanirupt.  Upon  a  bill  by  A.  againft  C.  and  the  aflignfes  of  the  bank« 
ruptcy  foi  an  account,  Ld.  C.  Cowper  doubted,  by  reafon  of  the  21  yac*  t.  cap,  19.  t^.  10,  ii. 
but  afterwatds  held  this  cafe  not  within  thofe  claufes,  in  regard  ihi«  ajfignment  to  B.  and  C.  Mtat 
nx.>Ub  an  homji  intent,  \'\t.  for  ihe  payment  of  the  debts  of  the  afTignor,  aud  iheiefore  decreed  the 
alBgnces  under  the  cotnmiflion  againft  C.  to  account  for  all  the  c(Ute  of  A.  and  that  the  fame 
ihould  not  be  liable  to  C't  bankruptcy,  Wms'a  Rep.  314.  32i.Trin.  1716.  Copemaa  v. 
GalUnt. 

It  w»s  argued,  that  if  a  faElor  becomes  a  bankrupt^  the  goods  bought  by  him  as  fador  (hall  not 
be  fubjcft  to  his  debts.  Ld.  Chancellor  afked  if  there  is  any  cafe  of  that?  and  faid,  that  if  a 
JaBor  continues  a  /mrg  p'^jfrjfidn^  by  xuAicb  they  are  taken  as  his  own,  and  credit  given  to  him  oa 
that  Bccouni,  it  would  alter  the  cafe;  for  if  poHeffion  and  difpofition  be  given  to  a  perfon  that 
becomes  a  bankrupt,  though  no  intent  of  fiaud  appear,  yet  if  it  gives  a  falfe  credit^  there  is  the 
fame  iuconvenienc<;  as  if  fraud  was  intended ;  for  if  chc  bankrupt  appear  the  vifible  owner  fo  ai 
to  gain  a  falfe  credit,  there  is  the  fame  inconvenience,  and  it  matters  not  whether  it  vaa  by  frauds 
or  only  by  negledl,  or  out  of  a  humour,    MS.  Rep.  Trin.  1716.  in  Cane.     Copcmao  v.  Gallaot, 

• 

6*  5*  I2r  T^i  commiffioners  fli'all  have  power  hy  deed  indented 
and  inr oiled  within  fix  months  after  the  makings  in  fome  of  bis 
Majejlfs  courts  of  record  at  IVeftminJler^  to  bargain,  fell  and  con- 
vey any  manors,  or  hereditaments,  whereof  any  bankrupt  fhall  be 
feifed  of  any  eftate  in  tail,  in  fojfejfion^  reverfion  or  remainder^  and 
whereof  no  reverfion  or  remainder  (hall  be  m  the  King  of  the  gift 
or  provifion  of  his  Majefty,  his  progenitors,  or  fucceflbrs,yir  thi 
benefit  of  the  creditors^  and  all  fuch  bargains^  f ales  and  conveyances 
Jhall  he  good  againft  all  per  Jons  whom  the  bankrupt  by  common  re-* 
covery^  or  other  means^  might  debar  from  any  remainder^  reverfinn^ 
renty  title ^  or  pojjibility^  of  the  faid  manors  or  hereditaments. 
Jo.tott.pl.       7.  Two  merchants  became  bound  in  ajlatute  2i  Jac,  i.  for  a 
S  s.  c.       ^j-ug  jgbt,  which  being  forfeited,  the  cognifee  fued  forth  an  extent 
voce  againft  30  October y  3  Car.  and  extended  the  goods  31  October  following^ 
theplamtiff.  and  the  3  November  the  cognifors  became  bankrupts,  and  upon  the 
6  November  the  defendant  brought  a  liberate  upon  the  extent,  and 
the  goods  were  delivered  to  him  according  to  the  apfraifement  \ 
8  November  a  commiffion  of  bankruptcy  was  awarded  againft  the 
cognifors,  and  the  23  November  ihe  commiffioners  fold  the  goods 
to  the  plaintiff!  who  brought  trover  againft  the  cognifee,  and  the 
queftion  was,  if  this  fale  was  good  ?     It  was  per  tot.  Cur.  re- 
folved,  that  as  the  g(fods  were  extended  before  the  cognifors  be- 
came bankrupt,  though  delivered  by  the  liberate  afterwards,  they 
could  not  be  fold  by  the  commiiiioners,  becaufe  after  the  extent 
they  were  in  cufiodia  legis^  fo  as  the  cognifors  had  no  power  to 
give,  fell,  or  difpofe  of  them  j  befides,  the  extent  was  returned 
before  they  became  bankrupts,  and  the  goods  were  delivered  to 
the  cognifee  are  the  liberate,  before  the  commifGon  fued  out,  and 
when  the  liberate  is  brought,  it  fhall  have  relation  to  the  extent ^ 
and  they  be  quafi  but  one  extent,     Cro,  C,  148.  Hill.  4  Car.  i« 
^  B.  R.  Audley  v.  Halfey. 

L  9^  1  8.  Upon  a  fieri  facias  money  was  levied  by  the  (heriff  on  an 
i^S^C^hSd  ^^^^^^'^^fi^  damages  and  cofts  in  an  aSiion  on  the  cafe  for  words f 
according-  and  before  the  return  of  the  writ,  the  plaintiffs  at  whofe  fuit  the 
ly-—s.  9-  execution  was  taken  out,  became  a  bankrupt,  and  his  creditors 
Vcntris.^  having  fued  out  a  commiffion  of  bankruptcy,  the  commifBoners 
t  Vem.'g^.  affigned  this  money  ia  the  fheriflT's  hand  to  them}  adjudged,  that 
—-If  the  the  aflignment  was  void,  becaufe  it  was  made  after  the  executioa 
the  goods"  executed,  and  that  was  before  the  party  became  a  bankrupti  mi 
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il  cannot  be  laid  to  be  the  bankrupt's  money,  till  it  is  paid  to  nipt  in  ex* 
him,  fo  that  the  money  was  in  cuftodia  legis,  and  no  body  could  fhou^hUbc 
give  a  legal  dirchar|e  for  it,  but  he  who  was  a  party  to  the  re-  bcfofc  ihe 
cord,     Cro.  C.  i66,  176.  pi.  24.  Mich.  5  Car.  B.  R.    Benfon  commioioa 
Y.  Flower.-  ['^'^l  ?"'• 

yet  11  icems 
th«t  the 

commii&oiiers  may  fell  theni,  if  it  be  executed  after  the  party  became  a  bankrupt,    f  reem* 

Rep.  ^97*  pi.  516.  b.  Trio.  1675.  Aqoo.  ^ 

9*  If  a  gentleman  iuvs  and  fills  lands^  he  is  not  within  the 
ftatute ;  for  it  ought  to  be  taken  of  thofe  who  buy  and  fell  per- 
foiial  things;  per  Crookc  J.  Mar.  35,  36.  pi.  67.  Trin,  15  Car. 


the  goods  hecami  a  hankrutu  and  in  an  ad  ion  of  trover  brbught  by  and  wind- 
the  affignee  of  the  commiflioners  of  bankruptcy  againft  the  bailiif,  t?°?j5"*^ 
in  whofe  pofTefSon  the  goods  were,  it  was  the  opinion  of  the  ^\^^  j^lt 
court,  that  they  were  liable  to  the  judgment  from  the  time  of  the  the  gooda 
tefte  of  the  fieri  faciasy  for  that  is  properly  the  emanatio  brevis,  r*^^,J*""i 
though  in  nuSl  it  be  at  another  time.     Sid.  271.  Trin.  17  Car.  2.  oi^bank- 
B.  R.     Baily  v.  Bunning.  ruptcy,  and 

fttbjea  to 
the  dirpofal  of  the  commilTiooera.—- — Keb.  930.  pi.  36.  S.  C.  it  waa  agreed  by  the  couit  and 
counfel,  that  fach  execution  of  the  writ  was  not  fufficicnt  to  hinder  a  divifion  amongft  the  cre« 
ditori.  t  Keb.  34.  pi.  66.  S.  C.  the  court  aerced  a  right  in  the  credttora  by  the  a6l  of 

bankruptcy,  and  that  thereby  the  goods  are  bound,  though  the  creditor!  have  no  adion  liU 
afltgnmcnt. 

11.  On  motion  for  money  out  of  court  brought  in  by  the  Jbiriff 
on  a  vend,  exponas  tefte  before,  but  after  commijjion  of  bankrupts 
taken  out^  the  court  faid,  that  unlefs  the  goods  were  feifed  before 
the  party  became  a  bankrupt,  though  they  were  feifed  before  the 
tefte  of  the  commiflion,  yet  the  goods  are  bound  by  the  bank- 
niptcy.  3  Keb.  480.  Trin.  27.  Car.  2.  B.  R.  Bingley  v. 
Warcop. 

12.  In  a  fpecial  verdift  in  aflumpfit  brought  by  an  aflignee  of 
the  commiffioners  of  bankrupts,  the  cafe  was,  T.  obtained  a 
judgment  againji  IV.  for  400I.  and  on  the  19  June  brought  a  fi.  fa. 
which  was  delivered  to  the  Jheriff  30  June  in  the  morning,  and  at 
night  W.  left  his  houfe^  and  became  a  bankrupt.  On  the  ijl  of 
Oetoher  following^  the  jheriff  levied  of  the  goods  of  IV.  to  the  value 
Bf  400/1  and  paid  the  fame  to  T.  and  afterwards  the  commijfioners 
ofRgned  this  money  to  the  plaintiffs  who  brought  this  adion  againft 
T.  It  was  held  by  all  the  juftices,  that  the  affignment  by  the 
commiffioners  was  good ;  for  the  new  ftatute  makes  no  difference 
in  this  cafe  ;  bccaufe  before  that  ftatute  was  made,  the  goods  wen 
hound  from  the  tejle  of  the  writ^  but  now  they  are  bound  from  the 
delivery  of  them  to  the  Jheriff  \  that  is,  they  are  bound  that  the 
bankrupt  himfelf  cannot  difpofe  them,  but  the  commiffioners  may, 
by  the  exprefs  words  of  the  ftatute  21  Jac.  i.  e.  ig.  no  execution 
thereof  having  beenfirved  and  executed.  But  then  all  the  judge* 
(except  Levinz>  who  at  laft  aflfented)  held  clearly,  that  the  com- 
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miilioners  could  not  affign  the  money,  for  their  power  Is  only  0¥et 

the  bankrupt's  goods,  but  the  money  for  which  they  were  Jold  tuas 

never  the  ^  bankrupts  money^  and  fo  no  aSiion  would  lie  for  it^ 

3  Lev.  69,  191.  Mich.  36  Car.  2.  C.  B.    Phillips  v.  Thompfon* . 

Comb.iai.       13.  When  a  judgment  is  once  executed^  the  goods  are  in  cuf- 

Tiin.  I  w.  xoAxz  legis,  and  (hall  not  be  taken  away  by  an  exchequer  procefsy 

B.R.ibe     ^^  affignmont  of  commiffioners  of  bankrupts.      3  Mod,  236. 

s.  c.tnd     Trin.  4  Jac.  2.  in  B.  R.     Letchmere  v*  Thorowgood,  &  al*. 

judgment 

accordingly  for  the  defendant. ^ Show.  146.    Letchmore  v.*  Toplady,  S.  C.  idjudged  for 

the  defendant.-^ &  Vent.  169,  170.  S.  C.  the  court  was  of  the  fame  opinion,  but  upop 

importunity  leave  was  given  to  fpeak  further  to  the  cafe  the  nextteriA. 

14.  A.  puts  out  iQOol.  at  intereft  to  the  Eaft  India  Company, 
and  takes  bond  for  it  in  the  name  of  J.  S.  his  wife's  relation,  and 
afterwards  A.  is  bankrupt;  J.  S.  is  fummoned  before  the  com- 
mifljoners,  but  before  his  examination,  tells  the  Company  that  the 
money  was  not  his,  but  that  they  (hould  pay  it  to  the  perfon  as 
(hould  bring  the  bond.  Accordingly  A's  wife  brought  the  bond, 
and  received  the  money.  The  court  will  not  enforce  J.  S.  to 
pay  the  money.  Ch.  Free.  i8.  pi.  17.  Hill.  1690.  Hill.  v. 
Moor. 

15.  Two  foreigners  beyond  fea  confign  goods  to  B.  then  in 
eood  circumftances  in  London,  but  be(ore  the  goods  arrive  B. 
becomes  a  bankrupt ;  if  they  can  by  any  means  prevent  the  coming 
•f  the  goods  to  jd.  or  the  aflignees,  they  may ;  and  B.  or  the 
ailignees  (hall  have  no  relief  in  equity.  2  Vern.  203.  pi.  1 87. 
Hill.  1690.     Wifeman  v.  Vandeputt. 

16.  Till  an  ajjignment^t^i^  property  of  t\\Q\ goods  is  not  tranf- 
ferred  out  of  the  bankrupt,  i  Salk.  108.  Pafch.  i  W.  &  M« 
10  B.  R.    Cary  v.  Crifp. 

17.  lihe  father  on  his  fon's  marriage  fettles  lands  on  him f elf  for 
Ufe^  remainder  to  his  f on  for  life^  Sec.  and  covenants  during  his  own 
hfe^  to  pay  the  fon  1 5/.  a  year.  The  fon  becomes  m  bankrupt ; 
the  plaintiff  as  aflignee,  brings  a  bill  againft  the  father,  to 
have  the  benefit  of  this  agreement,  ^d  to  cpmpel  the  pay* 
nient  of  the  annuity.  But  per  Cur.  an  ajjignte  under  a  ftatute 
is  not  intitled  to  have  the  performance  of  an  agreement  made  with 
the  bankrupt.  2  Vern.  194,  pi.  176.  Miqh.  1690.  Moyfesv^ 
Little. 

18.  If  a  bankrupt  be  outlawed  after  he  has  committed  an  9^  of 
bankruptcy,  and  upon  the  outlawry  the  K,  leafes  the  profits  of  his 
lands^  and  grants  his  chatties^  and  after  a  commiflion  of  bankrupts 
is  taken  out,  this  will  not  defeat  the  intereft  which  the  creditors 
have  by  the  bankruptcy  in  his  eftate.  1  Salk.  io8.  pi.  2.  Hill* 
t  W.  &  M.  in  C.  B.     Pain  &  al*  v.  Teap,  &  al\ 

iHfd.tjoit  19.  An  -award  is  made  in  an  adverfary  fuit  between  A.  and  B. 
tSecndadda  partners  in  iron  mills  ;  on  a  reference  by  confent,  and  after  except 
the  dec%c  ^^^^^  taken  thereto,  it  was  confirmed  by  the  court.  A.  was  then  a 
on  a  re.  bankrupt  but  not  known  to  be  fo,  a  commiflion  is  afterwards  taken 
bearing  wai  ©yt .  affignee  brought  a  bill  againft  B.  for  an  account  of  A*s. 

"crVcX'       ^^^^ »  b^^  ?^^  ^^^*  ^^^^  appearing  no  fraud  in  obtaing  the 

award) 


mw»rd,  but  it  being  in  an  adverfar^  fuit,  and  th^  award  lifter  e3C« 
cepted  to,  &c.  though  A.  might  be  then  a  bankrupt,  yet  not  be« 
ing  known  to  be  fo  at  the  time  of  the  award,  fuch  award  ought 
to  ftand.     2  Vern.  R.  229.  Pafch.  1691.  -  Whitacre  v.  Pawlin. 

20.  A  roan  had  divifed  lands^  which  were  in  mortgage^  to  hi 
jaldy  and  thi  furplus  of  the  money  to  hi  paid  to  bis  duugbtir  % 
the  daughter  married  a  man,  who  foon  after  becamo  a  bankrupt^ 
and  the  commiflioners  afligned  this  intereft  of  the  wife's }  the 
bufband  died,  and  the  aflignees  brought  this  bill  againft  the  wife 
and  truflees,  to  have  the  land  fold,  and  the  furplus  of  the  money 
I»aid  to  them;  but  the  court  would  not  affift  in  ftripping  the 

wife  f  who  was  wholly  unprovided  for)  of  this  intered,  but  dif-  L  9"^  J 
miiled  the  bill  at  the  Rolls.     Abr.  £qu.  Cafes.  54.  Mich.  1698. 
Parker  v.  Dykes. 

21.  It  was  ruled  by  Holt  Ch.  J.  upon  Tuefday  January  31. 
Hin.  10  W.  3.  at  Niii  Prius  at  Guildhall,  upon  evidence  in  a 
trial,  lA.  That  if -^t  goods  of  A.  be  fit  fed  upan  a  fieri  facias  <iti 
a  judgment  againft  A.  and  after  the  feijure  A.  becomes  a  bankrutt\ 
this  z&  of  bankruptcy  cannot  aiFedl  the  goods  levied  in  execution 
as  afore£ud.  But  if  A.  was  a  bankrupt  before  tbefeifure^  and  after 
the  bankruptcy,  the  (heriff  upon  a  writ  of  fieri  racias  to  him  ..di« 

reAed  upon  a  judgment  obtained  againft  A.  feifes  the  goods  and  '; 

fells  tfaera,  and'*a  commiffion  of  bankruptcy  is  granted,  and  the 

£ud  goods  afligned  by  the  commiflioners,  the  aflignee  of  the  com* 

miflfioners  may  maintain  trover  againft  the  vendee  of  the  goods  ; 

but  no  ^fiion  will  lie  againft  the  (herifF,  becaufe  he  obeyed  the  •    •> 

writ.     Ld.  Raym.  Rep.  725.     Cole  v.  Davis. 

22.  It  was  refolved  in  this  cafe,  that  if  goods  of  A.  are  foifid 
upon  a  fieri  facias^  and  fold  to  B.  bona  fide  upon  valuable  cond- 
deration ;  though  B.  permits  A.  to  have  the  geods  in  bis  pojfejfion^ 
upon  condition  that  Aw  fhall  pay^  to  B*  the  monsy^  as  be  flxdl  raife  it 
by  the  fale  of  the  goods,  this  will  not  make  the  execution  fraudu- 
l^t.  And  in  fiich  cafe  a  fubfequent  ad  of  bankruptcy  by  A.>  will  . 
not  defeat  the  fale.  But  though  the  original  debt  was  juft,  ye^ 
if  the  execution  was  fraudulent,  viz.  upon  any  trujfy  a  fubfequent 
aid  of  bankruptcy  will  defeat  it.    Ruled  by  Holt  Ch.  J.  Ld.  Raym. 

Rep.  725.     Cole  v.  Davies,  &  al'  aflignees  of  Maul  a  bankrupt,      a  \tnty 

23.  A  ifg^cy  was  given  to  A.  before  be  became  a  bankrupt,  for  ^•^  f^ft  r» 
which  he  had  a  decree.     AJJignee  fliall  have  the  benefit  of  the.^;^*^^^ 
dicru*    .2  Vera.  R.  432.    Hill.  170 1.    Toulfon  v.  Grout.  cer wards 

her  hun>and 
becime  bankropt;  the  commiinoneTs  ailigned  over  the  Ic^cy,  and  then  the  bankrupt  died. 
Decreed  that  the  wife  furvvulng  ihould  have. the. legacy.;  Arg.  Ch,  Free,  tat*.  Trin.  1700.  ia 
cafe  of  Barnet  v.  Kioaftoo* 

24.  In  a  fpecial  verdiS  in  eje6lment  the  cafe  was,  the  cufiom  ^  Mod.  69. 
of  a  manor  was,  that  a  copyholder  might  furrender  for  three  lives  b^Hdit^Ch/ 
fucceffivo^  and  that  an  beriot  was  due  on  the  death  of  every  tenant,  j.  that  if 
A  copyholder  furrendered  to  W.  R.for  hisown  life,  and  for  the  lives  **!«  affignet 
of  A.  B*  and  C.;D.  and  the  queftion  was,  whether  this  was  war-  tiiriffe"** 
ranted  by  the  cuftom  ?  and  adjudged  that  it  was,  for  there  could  of  copy. 
be  no  occupancy  s  but  Powell  Juftice  doubted,  becaufe  of  the  \^^^ 

ftatute  ^"*™fi*^ 


9t  ^  Ctente  atttt  "BMtu^ 

there  will  fbtutc  of  bankrupts ;  fed  per  Holt  Ch«  J.  that  ftatute  makes  n5 
out*of*ihe-.  difference,  for  if  the  copyholdir  becomes  bankrupt^  and  bis  eftate  is 
cuftom  by"  ^Jfig^^d  by  the  commiffioners,  the  ajfigne*  would  have  it  determi^ 
the  tranf-     nable  utofi  the  life  of  the  copyholder  bankrupt^  and  that  the  heriot 

the  glw°  ^°"'^  ^®  ^^'^  ^"«'  '^"^  "P®*^  ^^^  ^^^  ^^  *^  aflignee,  becaufe 
bv  the  ad  it  was  fo  Originally,  and  cannot  be  altered  by  the  zSt  of  the  copy- 
ofpariia-  holder  hi mfcU'.  3  Salk.  181.  pL  i.  Hiil.  1701,  in  cafe  of  Smartle 
Pnord  V.  Penhallow. 

ihall  have  hti  heriot^  for  it  never  waa  the  intent  of  the  ftatute,  to  pat  the  affignee  in  a  better  eon* 
dition  than  hia  principal,  whofe  eftate  he  haa,  would  have  been  in,  nor  to  work  an  alteration  of 
tenement  to  the  prejuaice  of  the  lord  ;  this  ia  fuppofing  the  copyholder  furviving  ftiould  not  have 
it  back  again,  and  if  he  (hall  have  it  again  upon  the  death  of  the  aflignee,  during  his  life,  then  the 
lord  by  original  cuftom  ought  to  have  a  heriot,  and  a  fubfequent  z6t  of  bankruptcy  (hall  not 
defeat  him  of  it ;  and  if  the  copyholder  had  died,  living  the  afligneCt  and  thereby  hia  intercft  de» 
termined,  at  fome  thought  it  would,  quaere,  who  (hall  pay  the  heriot  ?  But  upon  thia  point  they 
feeroed .cautious  of  delivering  any  opinion,  but  referved  ihemfelvea  till  thai  matter  would  come 
to  be  a  queftion ;  for  they  (aid  it  was  worth  coniideration. 

C  93  3       ^^*  If  there  be  feveral  joint'tradersj  payment  to  one  of  them  it 

tee  (y)       payment  to  all.     So  if  they  ally  except  him  to  whom  the  payment 

was  madcy  are  bankrupts^,  the  payment  is  only^unavoidabie  as  to 

his  proportion.     At  Niii  Prius  coram  Holt«     12  Mod.  447* 

Pafch.  13  W.  3.    Anon. 

fc«  (Y)  26.  And  if  there  bey^ttr  partner Sj  whereof  three  are  bankrupts^ 

and  their  ihares  aifigned,  and  a  payment  was  made  to  him  that 

was  no  bankrupt,  it  is  a  payment  to  all  the  affignees,  for  now  they 

are  all  partners.     Ibid, 

•Vern.564.      ay.  Though  a  furrender  of  a  copyhold  be  void  in  law  for  want 

c  \fco'ecd   ^f  ^  pfffi^^^^^U  *nd  that  might  be  the  laches  of  the  mortgagee  in 

according.    Hot  procuring  it,  yet  the  furrender  was  a  lien  and  bound  die  land 

ly,  though   in  equity ;   and  the  furrenderor,  or  if  he  become  bankrupt,  the 

wM°fo?!f  s^gnee,  who  ought  not  to  be  in  better  cafe  than  the  bankrupt,  is 

years,  and    plainly  bound  in  equity  by  this  defe&ive  conveyance.     (Et  come 

though  the  moy  femble,  fays  the  reporter  \   he  became  a  truftee  for  the  pur^^ 

inclined  o*n  c^'ofor.)    2  Salk.  449.  pi.  2.    Mich.  5  Ann.  in  Cane.    Taylor 

the  firft       V.  Wheeler. 

bearing  to 

difmifs  the  bill. S.  C.  cited  by  Mr.  Vernoo.    Wma*a  Rep.  aSo.  S.  €•  cited  by 

Mr.  Vernoo.    Chan,  Prec.  ^24.-^^-5.  C.  cited  ao  Mod,  492.  494.  495. 

28.  Commiffioners  of  bankrupt  of  one  S.  afj^gn  a  bond  of  Sol. 
which  was  made  to  one  W.  who  was  former  bujband  to  the  wife 
of  S.  and  to  whom  Jhe  was  executrix^  and  held  per  Cur.  that  they 
could  not  aifign  any  thing  but  what  the  bankrupt  had  in  his  own 
right.  The  power  the  huiband  had  of  difpofing  of  it,  does  not 
make  it  his  till  he  has  difpofed  of  it.     Per  Holt  Ch,  J.  and  Powell 

{.  fed  adjornatur,    11  Mod.  138.  pi.  5.   Hill.  6  Ann.  Reg.  B.  R. 
rudloe  V.  Browning.  '"" 

C!lb,  Iqu,  29.  A.  was  affignee  of  a  commijffion  of  bankruptcy  i^ed  out 
^*P-35»  againft  one  Bofvil,  who  had  contracted  with  the  defendant  yir 
^Ro^ba**^  goo^^  *o  the  value  of  244/.  but  not  having  ready  money  to  pay  for 
5.  c.  in  to-  them,  offered  to  mortgage  to  him  an  ejlate  he  had  in  pojfejfitny  ai 
b^^  b/*'"  *  ''^curity  for  the  m6ney  5  and  for  that  purpofe  left  wiui  defendant 
•dd^  thati    the  title  deeds  to  get  the  ajftgnment  drawn  i  defendant  carried  the 

deeds 


deeds  to  an  attorney  to  draw  die  affignment,  who  died  without  ^^  ^^  ^^ 

doing  it ;   after  that,  he  carried  them  to  a  fcrivener ;    but  before  [^^^'^ 

the  alignment  was  perfeded,  Bofvil  became  a  bankrupt.     A.  now 

brought  his  bill  to  bavi  tbg  dads  delivired  up  for  the  felling  of 

die  eftate  to  fiitisfy  the  creditors.     Defendant's  council  urged, 

that  this  was   more   than  a  pledge  of  the  deeds,  for  that  an 

•affignment  was  intended  to  be  made  ;    that  if  it  had  been  made, 

the  court  would  not  have  taken  it  from  him  without  pajrment  of 

t|ie  money ;  that  it's  not  being  made,  was  owing  to  the  death  of 

the  attorney,  which  was  an  accident^  and  this  court  often  relieves 

accidents  \   and  therefore  the  deeds  ought  not  to  be  delivered  up 

without  payment  of  the  money.     The  court  decreed  the  deeds  to 

be  brought  before  the  mafter,  and  to  be  delivered  by  fchedule  to 

the  plaintiff.     But,  note,  no  reafon  was  given  for  this  decree. 

Ch.  Prec.  375.    Mich.  17 13.    Brander  v.  Boles. 

30-  Fenu  btfon  marriage  vejis  her  eftate  in  truftees  f9r  ber  S.  P.  by 
ftparate  maintenance ;    her  debts  will  not  be  difchirged  by  the  pJ^V^j!'  ^^ 
bankruptcy,  nor  her  eftate  out  of  the  reach  of  the  creditors  1   but  xrin.  iVt^. 
fuch  fettlement  or  conveyance  quoad  the  creditors  (hall  be  deemed  Wmt'i 
void  and  fraudulent ;   per  Parker  Ch.  J.  in  delivering  the  opinion  ,^^^7*^* 
of  the  court.    10  Mod.  247.    Trin.  13  Ann.  B.  K.    Miles  v.  Miictv. 
WUliams.  wiiiiamu 

31.  M.  a  feme  file  entred  into  c  bond,  and  married  A.  wbo  10  Mod. 
after  became  bankrupt.     It  was  rcfolved  by  the  court  of  B.  R.  that  c^;efojifd 
by  the  bankruptcv  of  the  huiband,  the  bond-debt  of  the  wife  is  accordiDgly. 
diicharged,  and  affo  that  debts  due  to  the  wife^  though  unrecovered^  C  94  J 
are  within  the  a£l  of  4  Annae,  cap.  17.  to  be  affigned  by  the  com- 
mifioners  of  the  bankruptcy.    Wms's  Rep.  249.    Trin.  1714* 

B.R.   Miles  v.  Williams. 

32.  A  feme  fole  Ugatee  of  1000/.  payable  after  the  death  of  the  ^»^^"  ^^ 
Ujiator's  wfoj  and  at  her  age  of  twenty  years^  if  J^^  Jbould  live  fo  \^}:^  **®* 
hng^  at  about  e^hteen  years  of  age  married  J.  o.  who  after  became 

a  bankrupt.  Then  the  widow  died,  and  the  legatee  became  of 
twen^  years  of  age.  The  affignees  of  the  bankrupt's  eftate 
brought  a  bill,  claiming  the  loool.  which  was  decreed  by  Baron 
Price  in  the  abfence  of  Ld.  C.  Cowper.  But  upon  an  appeal  to 
Ld.  Chancellor,  his  lord(hip  declared,  that  the  a^gnees  were  in 
no  better  condition  than  the  bankrupt  himfelf,  and  that,  had  he 
filed  for  the  legacy,  the  court  would  oblige  him  to  make  a  pro-^ 
mijioh  for  the  wife  and  children^  and  that  fo  muft  the  affignees, 
if  they  come  berfc  for  equity.  Wms's  Rep.  382.  Mich.  1717. 
Jacobfon  v.  Williams. 

33.  But  as  to  the  interefl  of  the  loco/.  that  having  been  com* 
momy  allowed  to  be  received  by  the  bankrupt,  fo  ought  the  af- 
fignees to  receive  the  fame  during  his  life.    Ibid.  383. 

34.  And  if  the  bankrupt's  wtfe  Jhould  die  without  iffue^  then  '    •* 
^e  bankrupt  would  have  been  allowed  to  receive  the  whole 
DQoney,  and  therefore  in  fuch  cafe  the  affignees  fhould  be  allowed 

to  receive  it  alfo.    Ibid.  384. 

35.  Feme  fole  takes  a  mortgage  for  800I.  and  marries  B.  a 
iradifman^  wU  bwrns  bankrupt.    The  commiffioners  affign  all 

bis 


his  eftate  real  and  perfonal.  B.  dies.  The  wife  claimed  the  be« 
nefit  of  the  mortgage,  and  brought  her  bill  for  that  purpofe,  and 
to  have  the  writings  from  the  affrgnees.  The  Mafter  of  the  Roll^ 
delivered  his  opinion  folemnly,  iirft  for  the  wife,  and  afterwards 
for  the  afBgnees ;  but  faid,  that  if  there  had  been  any  articles  ie^' 
fore  the  marriage^  purporting  that  t  is  money  Jhould  continue  in  the 
wife  as  her  prcvijion^  or  (hould  be  afligned  in  truft  for  her,  this 
would  have  been  z  fpecifich  lien  upon  the  mortgage,  and  have  pre*' 
ferved  it  from  the  bankruptcy.  Wms's  Rep.  458.  Trin.  1718. 
Bofvil  V.  Brander, 

36.  And  his  honour  held,  that  if  the  ajjignees  had  in  this  cafe 
brought  their  hill  again/f  the  tuidow^  equity  would  hardly  have  lent 
any  affiftance  agaraft  her ;  becaufe  they  claiming  under  the  huf^ 
band,  could  be  in  no  better  plight  than  the  hufband  would  have 
*  been,  and  had  he  fued  for  the' money,  or  prayed  a  foreclofure, 
equity  would  (probably)  not  have  compelled  the  payment  to  him, 
without  his  making  fome  provifion  for  his  wife,  or  at  leaft  upon 
her  application  the  court- might  have  prevented  payment,  to  him, 
unlefs  he  make  fome  provifion  for  her.  Wms's  Rep.  459.  Trin. 
1718.*  BofviJ  v.  Brander. 

J 7.  A.  living  in  a  remote  part  of  England  from  8.  and  having 
ings  with  him,  fends  him  a  quantity  of  goods ;  B,  apprehenfive 
be  ihoiild  foon  be  a  bankrupt,  and  not  dunking  it  reafonable,  that 
thefe  goods  ihould  go  to  the  payment  of  other  creditors,  delivers  a 

{iiantityof  goods^  which  were  mojlly  the  very  fame  that  were  fent 
im^  to  C.  for  the  Ujeof  A.     After  that,  but  before  A^s  acceptance^ 
ef  tbem^  B.  breaks.     The  queftion  was,  whether  the  delivery  of 
ttiefe  eoods  to  C.  for  the  ufe.  of  A.  did  not  veft  the  property  of 
them  in  A.  fo  abfolutely,  as  to  put  them  out  of  the  difpofaJ  of  the 
commii&oners  of  bankruptcy ;    and  upon  this  appearing  by  evi- 
dence, at  the  trial,. to  be  the  cajfe,  it  was  ftated  by  the  dire£Hon  of 
Parker  Ch.  J.  who  tried  ^he  qaufe,  for  the  opinion  of  the  court, 
who  all  delivered  their  opinion  feriatim  this  term,  that'  the  pro- 
perty of  the  goods  was  fo  vefted  in  A.  by  the  delivery  of  the  goods 
to  C.  for  his  ufe,  that  they  were  not  fubjeft  to  the  difpoial  of  the 
commiffioners.    10  Mod.  432.    Pafch.  5  Geo.  i.  B.  R.    Atkins. 
V*  Berwick. 
C  95  ]       3^'  ^  trader  in  London  having  money  of  J.  S.  (who  refided  in 
Holland)  in  his  bands  bought  S.  S.  flock  as  faStor  for  J*  S,  and 
took  the  flock  in  his  own  name^  but  entred  it  in  his  account  book 
Cs  bought. for  y,  S.  after  which  the  trader  became  bankrupt. 
Determined  by  the  Lord  Parker,  that  the  truft  ftock  was  not 
liable  to,  the.  bankruptcy,  and  faid,  it  would  leiTen'  the  credit  of 
the  nation  to  make  fuch  a  conftru&ion.     3  Wms*s  Rep.  187 
in  a  note  of  the  reporter  cites  Trin.  1721.    £x  parte  Chion. 
Ibid,  cicei        3Q.  AJfignee  is  in  the  fame. condition  (as  to  the  right)  with  die 
tkccftfeof   l)aiikrupt  himfelf,  and  confequently  if  he  was  barred  by  the  ftatute 
Piunkct.'—  d^  limitation s^  fo  {hall  the  aifignee.    8  Mod.  171.    Trin.  9.  Geo* 
mot  joint     (jrcj  V.  Bendifh. 

trmder  bc- 

4/bmn  •  baaktupfi  ind  the  other  receiTct  lool.  pf  1  jobt  debt.  .  Aflicoee  brought  trover  fir  fit 


wUr  muuy  rtfieh/ed\  but  rebWed  be  could  only  maiouUi  adion  for  a  raotety,  for  be  etn  only 
have  fuch  aftloa  m  tbc  bankrupt  could,  s  Sbow.  103,  Pafch.  3a,  Car,  t.  B.  R.  Rubwaid  ▼. 
Hodfon. 

40.  In  an  a^on  for  trorer  for  certain  S.  S,  bonds,  this  quef- 
tion  fell  out  upon  the  trial,  whether  if  a  bankrupt* s  wife  empUyi 
another  to  buy  bonds  with  the  bankrupts  money^  and  he  accordingly 
doesfo^  and  delivers  them  to  the  wife^  the  affignees  under  the  com- 
miinon  may  come  upon  the  buyer  i  Upon  which  queftion,  the 
Ld.  Ch.  J.  whom  the  caufe  was  tried  before,  ordered  the  poftea  to 
be  ftayed«  And  now  the  court  feemed  to  be  of  opinion^  that  tbi 
4§mmijfumers  c^uld  net  come  upon  the  buyer ',  for  they  iaid,  if  they 
could,  it  would  be  of  dangerous  confequence ;  becaufe  he  only 
aSts  as  an  agent  or  fervant  to  the  other.  However  it  flood  ovor^ 
Barnard.  Rep^  77.    Trin.  n  Geo.  2.    Wilfon  v.  Polton. 

41.  An  eftate  was  devifed  to  be  fold,  ai)d  the  monies  arifing  by  s*.  c.  cited 
fuch  iale  to  be  divided  among  fuch  of  the  children  of  A.  as  Jhould  be  3  Wmi^i 
living  at  A's  death.     B.  o^M  of  A*s  children  became  bankrupt^  and  ^^/jn  ^*' 
the  commiffioners  ailigned  over  t>is  eftate }    after  which  B.  got  u,  i37.tbe 
his  certificate  allowed,  and  then  A»  died.    Decreed  that  this  fbare  Reporter 
of  the  money  which  on  A*s  death  belonged  to  B.  (hould  be  paid  ^^  ^^q^ 
to  the  commiffioners  ;  becaufe  not  only  the  later  fiatutes^  relating  «.  cap.  10.* 
to  bankrupts,  mention  the  word  (pojibility)  but  alfo  becaufe  13  ^he 
EU%.  cap.  7.  5.  1.  impowers  the  commiffioners  to  affignall  which  JlJhlchar 
the  bankrupt  might  depart  with ;   and  here  B.  in  the  life-time  of  All  fuch 
A.  might  have  releafed  this  contingent  intereft.     Befides  the  21  effeaaof 
Jac.  I.  cap.  19.  enaSs  that  the  ftatutes  relating  to  bankrupts  fhall  pjjlv^'w^ 
be  conftrued  in  the  moft  beneficial  manner  for  creditors.    Wms's  pofTciTcd  or 
Rep.  385.  in  a  note  there,  cites  it  as  decreed  at  the  Rolls.   Mich,  interefted 
1731.  and  affirmed  byLd.  Ch.  King,  Mich.  1732.     Higden  v.  '>hrh«r 

Williamfon*  or  may  ex* 

pcd  any  profit,  poflibility  of  prbfiti  benefit,  or  advantage  Wbatioevcr* 

41.  5  Geo.  2.  cap.  30.  S.  9.  In  cafe  any  commijfion  of  bankruptcy 
Jhall  ijfue  againfl  any  perfon^  who  after  the  2^th  of  juncy  1732, 
Jkall  have  been  difcharged  by  virtue  of  the  aif^  or  mall  have  com* 
pounded  with  his  creditors,  or  delivered  to  them  his  effeSfs^  and 
ieen  releafed  by  theniy  or  been  difcharged  by  any  a£t  for  relief  of 
infolvent  debtors,  then  the  body  only  of  fuch  perfon  conforming 
fliail  be  free  from  arreft  and  imprifonment ;  but  the  fhture  eftate 
of  fuch  perfon  IhaU  remain  liable  to  his  creditors  (the  tools  of  trade ^ 
necifTary  houJhoU  goods ^  and  neceffary  wearing- apparel  of  fuch 
bankrupt  and  his  wife  and  children  excepted)  unlefs  the  eftate  of 
fuib  perfon  fljall  produce  clear  i  ^s.  in  the  pound. 

43.  J.  S.  by  will  gives  to  his  daughter  A.  then  wife  of  one 
Beavis^  his  gold  watch^  jewels^  china j  and  houjhold  goods  to  be  at  her 
d^pffaly  and  to  do  therewith  as  ihe  Ihall  think  fit.     Teflator  dies;   [  96  J 
Beavis  becomes  a  bankrupt. 

This  is  a  devife  to  the  feparate  ufe  of  the  wife  and  not  affignable 
by  the  commiffioners  of  the  bankrupt,  &c. 

A  cafe  was  cited  as  before  Ld.  Chancellor  Cowper,  viz.  devife 
Ufeme  covert  for  her  ufe  and  benefit^  and  held  that  becaufe  it  was 

not 


^  Cretiftoc  and  OBmilitttiit 

not  for  her  feparatt  ufe^  but  only  for  her  ufe  and  benefit^  it  Wii 
the  huiband's ;  but  the  Mafter  of  the  Rolls  iaid  he  was  very  much 
difatisfied  with  that  determination,  and,  here  the  intent  appears  to 
give  it  to  the  feparate  ufe  of  the  wife  ^  and  a  married  woman  could 
not  have,  &c.  to  her  own  difpofe,  if  iJi  the  power  of  the  kufband, 
and  the  things  were  proper  for  her  feparate  ,ufe,  and  decreed  for  the 
wife.    MS.  Rep.  1733*  at  the  Rolls.     Kirk  v.  Paulin. 

44.  If  J.  fends  goods  to  B.  from  htyend  fea  to  the  ufe  of  JB.  and 
before  thefe  goods  are  paid  for^  B.  dies  infolvent^  I  cannot  have  my 
goods  again  j  but  if  I  fend  goods  to  a  factor  to  difpofe  of  to  my 
ufe^  and  he  becomes  a  bankrupt^  thefe  goods  are  not  liable  to  the 
debt  of  fuch  bankrupt.  3  Wms's  Rep.  185.  Trin.  1733.  God- 
frey  v.  Furzo. 

45.  Stat,  19.  Geo.  2*  No  perfon  who  is  or  Jball  he  bona  fide  t 
creditor  of  any  bankrupt^  for  or  in  refpeft  of  goods  really  and 
bona  fide  fold  to  fuch  bankrupt,  or  for^  or  in  refpeH  ofonp  bill^  or 
bills  of  exchange  really  and  bona  nde  drawn,  negociate<(  or  ac- 
cepted by  fuch  bankrupt,  in  the  ufual  and  ordinary  courfe  of  trade 
and  dealings  Jhall  be  liable  to  refund  or  repay  to  the  ajjtgnee  or  af^ 
fignees  of  fuch  bankrupts  eftate^  any  money  which  before  the  fuing 
forth  of  fuch  commiffion  was  really  and  bona  fide^  and  in  the  ufual 
and  ordinary  courfe  of  trade  and  dealings  received  by  fuch  perfon 
ef  any  fuch  bankrupt^  before  fuch  time  as  the  perfon  receiving  tht 
fame  Jhall  know^  under/land^  or  have  notice,  that  he  is  become  a 

bankrupt,  or  that  he  is  in  infolvent  circum/lances, 

(U)   Liable.   What.    Settlements  or  Securities  on^ 
or  Claims  by  Wife  or  Children. 

J0.451.pl.  I*  TN  trefpafs,  upon  not  guilty  pleaded,  it  was  found,  that  the 
4.  Palmer         X    land  was  copyhold  of  inheritance^  held  of  the  manor  of  C. 

c.  accwd^  *"^  **^  *^^®  ^'*^  *  cu/lom  in  that  manor,  that  if  a  copyholder  in 

ingiy. fee  died  feifedy  living  bis  wife^  fbe  fbould  have  the  copyhold  during 

S.C  cited  her  life^  and  twelve  years  after  \  then  they  found  the  ftatute  13 
^mTiql  ^''^*  ^^^  ^  J^^*  ^*  ^^  bankrupts,  and  that  upon  a  commiffion  of 
S95.  Midi,  bankruptcy,  the  huiband  was  adjudged  a  bankrupt,  and  that  he 


*fi^--~  being  feifed  in  fee  of  the  faid  copyhold,  the  commiffioners  made 
4Mod!«5a.  *  bargain  and  fale  thereof  to  the  plaintiff  for  the  ufe  of  the  crc- 
S53.-^  '  ditors,  &c«  They  find,  that  the  widow,  at  the  court  held,  &€• 
Giib.Tmt.  yj2&  admitted  tenant  fecundum  confuetudinem  manerii  before  the 
^^^^]*^^'  plaintiff  was  admitted ;  it  was  held  by  Berkley  and  Croke  juftices» 
A  s.  p.  for  that  the  bargain  and  fale  binds  the  copyholder,  and  bars  his  eftate^ 
^\^\  ^^^1  ^^  ^^^  ^^^  ^'^  ^^  "^  longer  a  copyholder  after  die  bargain  and  fide 
by^deed  in'  i^rolled ;  and  that  when  the  bargainee  is  admitted  by  the  lord, 
dented  and  the  eftate  fhall  veft  in  the  bargainee,  and  the  admittance  (hall  have 
^h'^h 'ft>*  *  d  ^^'^^'^^  ^^  ^^  bargain  and  lale  and  diveft  the  eftate.  which  the 
diet,  be  does  feme  claimed  by  the  cufiom;  and  judgment  accordingly.  Cro. 
not  die       C.  568.    Hill.  15  Car.  B.  R.    Parker  v.  Bleck. 

lei  fed. 

£  97  1  2.  A.  pur  chafed  a  copyhold  to  him  and  his  fin  for  their  liveSy  re-* 
Cro.c.548.  mainder  to  his  wife  in  fee^  and  about  two  years  after  turned  inn'' 
'*•  ^-  ^-  ^%  keeper^ 


ikffir^  and  about  twehe years  af towards  hteame  a  bankrvpi^  and  ^^  ^^\^ 

his  C9pyb9ld  was  fold  by  the  cemmifftoners  to  the  defendant ;  A.  the  foJVf  the 

bankrupt  died,     [The  wife  died.  J     B.  his  fon  enUnd  and  made  piaintitf 

esleafe^icc.  to  the  plaindflF,  who  brought  cjedment;  it  was  re-  wwihcpcr- 

folved)  that  .though  a  copyifold  ejiate  is  liable  to  the  fiatutes,  yet  Jho|^  th^ 

this  copyhold  is  not,  becaufe  it  was  bought  two  years  before  the  commifli. 

purchafor  was  an  innkeeper  ;  fo  that  he  was  not  an  offender  when  °"*['  ^^^ 

he  bought  the  eftate,  and  judgment  was  given  for  the  plaintifF.  ^he  hm^ 

March  34*  pL  67.  Trin.  15  Car.  B.  R.  Crifp  v.  Prat.  of  the  credi- 
tors, and  ad- 
judged for  tfae  defeodant  "[the  fon,]  by  all  the  jufticci,  but  Berkley  contra ;  for  they  held,  that  the 
purchafe  being  before  A.  the  father  became  a  trader,  and  fo  long  before  he  became  a  debtor,  ia  not 
vithin  the  ftatute;  for  the  ftatute  imenda  fuch  perfons  only  aa  get  their  living  by  buying  and 
£elUoga  and  By  fraud  had  pafTed  away  their  lands  lo  friends  in  truft,  and'became  indebted,  and 
committed  Cuch  a£ls  of  a  bankrupt ;  that  for  fuch  ^6t%  done  by  them  after,  it  fhould  be  within  the 
commiflioners  power  to  (ell  fuch  their  lands.  But  here,  many  years  before,  when  he  was  a  clear 
nan,  be  procured  this  land  to  be  fettled  upon  his  fon.  (No  fraud  or  purpofc  of  being  a  bankrupt 
being  found.)  It  would  therefore  be  a  inifchievous  cafe,  and  full  oi  mconveniences,  if  it  (houid 
be  within  the  ftatute;  for  none  might  know  with  whom  to  deal  by  way  of  marriage  or  otherwife^ 
%hfen  be  ta  not  a  tradefman,  and  fettles  land  upon  his  wife  and  children  bona  ftde,  and  without 
caufc  of  being  fufpe&cd  to  be  a  bankrupt^  and  afterwards  becomes  a  tradefman,  and  then  a  bank- 
rupt, if  this  aS  fhould  overthrow  a  conveyance  duly  fettled. Jo.  437.  pi.  3.  S.  C.  ftates  it, 

that  Che  ejefiment  was  brought  by  the  fon,  and  that  judgment  was  given  by  all  for  the  plaimifi^ 
prctcr  Barkely,  who  held  for  the  detcodaiit  in  oranibua. 

But  it  waa  refolved^  that  copyhold  laiidt  otherwife  were  within  the  ftatutcs,  and  might  be  fold. 

Cro.  C.  &c.  ibid. — Supp.  to  Co.  Comp.  Cop.  88.  cites  S.  C. S.  C.  cited  Hardr.  4351 

436,  and  iays,  that  the  reaion  why  copyhold  lands  were  adjudged  in  that  cafe  to  be  included  m 
fiiegeBferal  wordaof  all  lands,  tenements,  and  hereditaments  in  the  ftatute  ai  Jac.  touchiiig  bank- 
nipta  was,  becaufe  copyholds  are  exprefsly  mentioned  in  the  ftatute  13  £//s.  concerning  hank* 
rnfii,  and  the  ftatute  ai  Jac.  being  fubfequent  and  explanatory,  and  a  very  beneficial  law,  there- 
fore copyholda  have  been  adjudged  to  be  within  tbofe  fubfequent  laws;  befides,  the  lord  of  the 
naaor,  in  tbe  cafe  of  a  bankrupt  copyholder,  can  be  at  no  prejudice,  becaufe  the  afOgnec  of  the 
•ommifliottera  i»  to  be  admitted,  and  to  pay  hit  fine  to  him. 

3*  A  tradelman  in  conjideration  of  marriage  made  a  conveyance 
ef  his  Jaods  te  himfelf  and  his  wife^  and  afterwards  became  a 
bankrupt  \  it  was  held  per  Cur.  that  the  wife  was  within  the  fta- 
tute I  Jac.  I.  and  the  providing  for  his  wife  and  children  to  be  a 
providilag  for  hiinfelf*  Sty.  2S8.  Trin.  1651.  B.  R.  Tucker' v. 
Cofli. 

4«  It  IS  a  coQfimon  cafe,  that  if  a  man  voluntarily  pays  money  to  a 
hanirupt  after  be  becomes  fo^  it  is  in  his  o^n  wrong  and  he  may  « 

be  forced  to  pay  it  again.  But  otherwife  it  is,  if  the  bankrupt 
receiver  it  againjl  him  by  courfe  of  law;  per  Ld.  Chancellor. 
VenK  94*    Mich.  1682.  in  the  cafe  of  Noel  v.  Robinfon. 

5.  Devife  of  800I.  to  be  invejled  in  land  for  the  benefit  of  the 
wife  e/y,  S.  for  her  life,  and  afterwards  to  ner  children,  and  the 
intereft  of  the  money  to  go  in  the  mean  time  to  fuch  perfon  as 
would  be  intitled  to  receive  the  profits.  J.  S.  the  hujband  becomes 
bankrupt ;  per  Cur.  this  not  being  a  truft  created  by  the  hufband^ 
nor  any  thing  carved  out  of  his  eftate,  but  given  by  a  relation  of 
the  wifo's,  and  intended  for  her  maintenance,  it  is  not  liable  to  the 
creditors  of  the  hufband,  and  decreed  the  intereft  to  be  paid  to  the 
p-ufiee  to  be  laid  out  in  land  and  fettled  according  to  the  will. 
%Vtxn.  96.   Pafch.  1689.  Vandenanker  v.  Deibrough. 

6.  A.  a  trader  on  marriage  gives  bond  to  a  truftee  to  leave  his  It  waa  faid, 
vife  wertb  500/f  or  a  third  part  of  his  perfonal  eftate,  at  her  *^*^  \^-  C. 

^  ^  r  r  deaion.  *^^^*^ 


*9^  €l#^or  mjfy  'mkitm. 

icid doubt-  ele£lk>n.  A.  becomes  bankrupt;  decreed  that  the  wiiTe come  in 
^^^^*^  as  a  creditor  on  the  5doK  bond,  and  what  (hould  be  paid  in  refped 
Rep.  agS.  thereof  to  be  put  out  at  intereil  and  received  by  the  creditors 
ciici  it  a*  during  the  life  of  the  ♦  huiband,  and  if  the  wife  furvived,  then  die 
?•!*;.  ^o«**  money  to  be  paid  to  her.  2  Vern,  662.  Trin.  1710.  Holland  v. 
^titionex   CalJiford. 

|Mrte  Bdily. 

■  ■  ■  But  where  a  SomJ  was  given  ^y  He  hvjbani  fir  payment  of  a  fum  of  iiioaey  U  hh  Vfiftt  im 
tafifie  furvived  b'lm^  and  the  hufb^nd  after  became  a  bankrupt,  Ld.  Ch.  King  held,  thai  no  part 
of  the  eliate  fhould  be  deferred  trom  being  diftributcd,  the  aft  ordering  a  diAiibution  withia 
months;  trpecially  here  being  neither  debitum  in  prxfenti,  and  perhaps  might  never  be 
debitum  in  futuro;  for  (he  misht  die  in  her  hufband's  life ;  befides,  afcer  certificate  allowed,  he 
wight  trade  again  and  become  folvent,  and  able  to  pay  the  bond.  But  though  the  debt  was  con- 
tlnf^ent  ^uben  the  obligor  became  bankrupt^  yet  if  the  contingery  happened  btfore  tke  diftributiom 
madct  then  fuch  contingent  creditor  (houla  come  in  for  his  debt,  a  Wms's  Rep.  497.  Mich. 
1728.  £x  parte  Caiwell,  Ex  pane  Cazalet,  £x- parte  Bateman. 

So  if  fuch  contingency  happened  before  the  fecond  dividend  made,  the  creditor  (bovld  come  if 
iw  bu  proportion  thereof,  though  atter  the  firft  dividend.    By  Ld.  C.  Kmg.    Ibid.  499. 

\  ■  .     * 

1 

7.  Lands  devifed  to  his  daughter  being  a  femt  covert  for  htr 
feparaii  ufe^  without  appointing  any  trujieesy  and  it  being  exprefsly 

declared  to  be  exclufive  of  the  hufband,  (hall  not  be  fubjeA  to  the 
bankruptcy  of  the  hufband,  and  decreed  at  the  Rolls  accordingly* 
2  Wms*s  Rep.  316  to  319.  Mich.  1725.  Bennet  v.  Davis. 

8.  One  not  in  deht^  nor  then  a  trader ^  makes  a  voluntary  fettle^^ 
ment  on  a  child,  and  aiterwards  becomes  a  trader  and  a  bankrupt ; 
this  fettlement  is  not  liable  to  the  bankruptcy.  3  Wms's  Rep. 
298.  pi.  75.  Trin.  1734.    Lilly  v.  Ofborn. 


(W)  How  far  any  Mortgagees  qr  Purchafbrs  of 
Lands  or  Goods  from  a  Bankrupt  (hall  be  af«» 
feftcd  by  the  Bankruptcy. 

1.  21  Jac,  I.  cap.  19.  T  F  any  bankrupt  Jhall  convey,  ar  aflure  any 
S.  13.    ,  JL    lands,  goods,  or  ejiate,  unto  any  perfont^ 

upon  condition,  or  power  of  redemption  at  a  day  to  come]  ty  pavr 
ment  of  money,  or  othertvife,  it  Jhall  be  lawful  for  the  commi6 
lioners,  before  the  time  of  the  performance  of  fuch  condition  to  zf^ 
point,  unaer  their  hands  and  feals,  perfons  to  make  tender  ofthlt 
money,  or  other  performance,  according  to  the  nature  of  fuel  cori'  , 
dition,  as  fully  as  the  bankrupt  might  have  done '^  and  the  com^^ 
miffionerslhal],  after  fuch  tender  or  performance,  have  power  ti 
feu  fuch  lands,  goods,  and  ejlates  for  the  benefit  of  the  creditors^ 
ess  fully  as  they  may  fell  any  the  eftate  of  the  bankrupt. 

2.  S.  14.  rfo  purchafor,  for  a  valuable  confideration,  Jhall  hk 
impeached  by  any  of  the  a£fs  againji  bankrupts,  unlefs  the  commif- 
fion  be  fuea  t)ut  wfthin  five  years  after  the  perfon  became  a  tank* 

rupt.  .'*;.,*, 

3.  irthl^copj^ordiands  of  a  bankrupt  be  fold  according  to  thi 
ftatute  ofthe  13  &\z.  cap.  7.  the  vendee  (hall  Be  admitted  and  pay 
a  fine.  Co.  Comp.  Cop.  62.  S.  56. 

4.  Tit 
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4;  Tbbfiaiwtiffs  and  the  dtfhidant  win  ali  crtditm  tforn  $.  ^^^ 
W^o  was  a  lead  merchant,  and  who  on  19  Jan*  i8.  Car*  2.  was  g/^]  ^^' 
declared  a  ianirupi  ;  and  the  C9mmijjli$niri  affigmd  bis  ^au  19  the  dVfen«*    > 
tb$  piaixtiffdKA  others  in  the  month  of. October)  Anno  19  Car*  2.  ^^^^^  ^|^- 
The  diffmdani  was  thin  in  poffejfion of  his  eflate^  and  rcfuiing  to  '^y^\^,'^.^^^ 
deliver  it  to  the  ajjigneees^''^^ty  brought  their  ejeifment.     N0W5  whnhcr 
though  tbo  deed  under  which  the  defendant  held  tho  lands  was  ^^''V  ^^^^^ 
ddsUd  in  February  after  S.  was  declared  a  bankrupt^  yet  the  plain*  toy  thm^ 
tifs  were  nonfuited.  -  Then  they  brought  a, bill  to  diftorer  wbe*'  to  weaken 
ther  the'  dieren^Iant  did  not  know,  at  the  time  of  executing  bis  ^^*''^^!**"** 
deed,  that  S.  had  committed  'an  ad  of  bankruptcy,  and  fo  to  fet  th.pVainnffs 
forth  the  fraud  of  obtaining  the  deed,  and  to  have  a  new  trial.  <baii  cxa- 
The  dcfciidam  pleaded  his  deed,  and  that  S.  was  really  indebted  JJJ.^  JJ'^^ 
to  him  at  the  time  it  was  executed,  and  demanded  judgment,  ci  iCors,nid 
whether  he  ihould  dlfcoirer  any  thing  to  weaken  his  title  ?   and  'th^t  upon 
upon  long  debate,  the  plea  was  allowed.   Nelf.  Chan,  Rep.  141,  j^^^^V^ 
142.  22  Car.  %.   Gladwin  &  al'  ir.  SavilK  '  ibw^Abat 

the  plain- 
tift  mty  at  afiy  time  bring  any  new  adioai 

5.  The  aJjUgme  of  a  bankrupt  exhibits  his  bill  againft  the  defen- 
dant^ to  djf cover  goods  of  the  bankrupt,  that  came  to  his  hands  after 
llie 'bankruptcy.  The  defendant^  by  way  of  flea^  fets  forth,  that 
ho  had  no  goods  di  the  bankrupt^  or  that  ever  were  bis,  hut 
what  he  bought  for  full  and  valuable  conjideration^  and  bona  fide  ; 
and  that  at  the  time  of  the  Tale  and  payment  of  his  money,  he 
had  nonmico  eMfrof  this  commiJRon^  or  of  any  a£f  of  bankruptcy 
committed  bv  the  bankrupt.  Ori  long  debate,  the  plea  vras  allowed 
by  die  Ld.  North,  aad  to  take  What  remedy  they  could  before  the 
comniiffioners,  .or  at  iiw.  Hutchins,  couniibl  for  the  defendant^ 
ciled  a  fOfrOer  precedeQt,%bbt.was  npt  produced.  .2  Chan.  Cafes 
135.   HiU.  34  and  35  Car.  2.    Brown  v.  Williams. 

6.  Affigliee  of  the  comniiffioners  of  bankruptcy  againft  P«  ex- 
hibited his  btU  againft  the  def^dant,  to  difcover  gooJsy  Sec.  which 
were  the  bankrupt's  at  the  time .  of  his  breaking ;  the  defendant 
pU^doelf  fhest  be  was  purchJ^rjfif  full  and  valuable  confideration^ 
m/at  Ae  time  of  his  pama(es  imtil  the  now  bill,  had  no  v.otict 
diat  P.  was  a  bankrupt,  nor  of  any  commidlon,  and  pleads  this 
matter  agaiitft  any  difcovery.  .  After  longj  debate,  Ld.  K,  North 
feemec^  to  incline  that  the  defendant,  bemg  a  purchafor  without 
qmce^  fliould  not  be  prejudiced  by  diis  court  \  but  that  if  the  h\t  , 
were  at  an  extreme  under-value,  as  for  5s.  or  the  tike,  then  fuch 

a  genera)  plea  ihall  not  ftand.  And  after  long  debate,  whether 
the  defendant  (bpuld  fet  forth  what  the  goods  were,  or  what  the 
defendant  "paid  for  t!Mri,1t  was  coribluded  that  he  fhould,  (o  as  the 
pbintiflT  ^ould  confent  to  take  no  advantage  of  the  dticovery,  buC 
here  in  diis  court  only,  and  not  at  law^  which  tbe  phinlia  con- 
fented  to  by  his  ^unfel,  and  to  fubfcribe  bis  conTefit  wWi  the 
regifter,  and  t)|eJ!p|he  defendant  was  to  anfw9r«  1  Ch^n.  Cafe 
156*  ^Sl*  Micfc-SS  Qprij2.  Wagfbff  y.  ReM* 
Vol..  VII.        '   -ir    \%         I  7.  A, 
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f.^  A.  purehafa  of  a  man,  who  had  conunitted  an  aft , of  hanl^ 
ruptcy^  but  vHitoutfuf0i€  ^Aertofi   aftearwafdsa  commiffioA  ia* 
taken- out|- and  tber^K  being  a-  t«in  ftanding- out  in  trufteesi  the 
affigme  irings  a  hiliikgBinnthem  and  the  purchafor)  to  have  the  ^ 
term.  aiSgned  te  him.    Bi/t  difmjid.    2  Verm  599^  pl«  5374 
Mich.  1707.    Wilker  v«  Bodingten. 

[100]  (X)     Diftribution.    To  Whoti^^  and'How;  and 

When- 

H0t37.38»  I.  TTPON  view,  of  the  ftat;uteof  17  Eliz.  and  x  Tac«  itviaii 
Ta"*"c  V  ^     rcfolvcd  by .  th^  court,  that  if  certain  cradii^rs  fu4  a  ccm^ 

Iiuzgie*!  m{ffiM^  and  ^thsrs  within  four  m$nthf&tx  ot  more,  being  credi-* 
Ca&,  $.0.  tors,  cotfu  bifon  diftribution^^  anduiiil  jm  iniho  chargs  4/  tbi*^ 
foivcd  *a^^  ^ommiJTtdn^  and  all  that  belongs  to  it,  and  Und^r  thpir  p^s^^  that 
cordinf^iy,  they  mall  not  be  refufed,  but  have  their  equal  parts  as  creditors. 
MiLal(o»  But  if  anj^  diftribution  be  made  of  any  part  of  the  eftate,  no  ere* 
eommff-      ^'^^""^  ^^  ^°  ^^  admitted  after,  that  came  not  in  before.  Hob,  287. 

6oners  ^y  pL  375.    Regie's  C^^ 
fe]l  and  pre- 
pare tor  diftribution  prefently  upon  the  execution  of  thfe  cqipmiflion,  but  until  tbe  4  monthtare 
paft,  they  may  not  proceed  -to  diftributiqn  %  for  the  creditors  which  inhabit  in*  the  remote  part*- 
of  the  realm  petbaps  paiMot  hm  notice ;  and  it  nay  be  catrieil  fo  fecretly,  that.if  they  mightidiT* 
tribute  prefendy,  that  theyi  which  fued  ovt  the  comaiiiTioni  (hould  be  only  faiialied,  when,  iof* 
deed,  there  was  no  default  in  tbe  others.     Alfo  it  waa  refoly^^*  ^^^^  ^^  ^^^  ^^  creditors  to  be 
joined,  and  before  they  be  partaltarsf  is  not  an  effsftaal  oifer,  wUhout  ofoing  to  be  contribotary 
to  the  charges  ;  but  to  oStf  ao^jMrticoIar  fum  is-no^  oeceflary,  ^ecaufe  they  know  not  Ktbat^-fum. 
is  dilburfed,  an^  that  is  to  be  aflciTeci  by  the  corominfioncrt.    And  ^^c  words  (for  the  char^of 
the  commiflionj  is  to  be  extended  to  aU  charges  ariiing  in  fuhj^  forth  the  corami0ion».an^'in 
execution  and  defence  tbcraol.  - 

Oneleifed  ^.  ji  y^^c,  cap.  IQ.  S.  o,  The  cominijjieners  are  impinvend  t9 
fec"(;A*r  ^^^'WW  upon  ooth  any  perjon^  for  the  difcovery  of  the  cettainty  of 
dtbtbyftm-  the  federal  dobts  duo  to  the  creditorri  and  creditors  having  their 
/«r«,aodaf.  J^bts  fecured  by  judgment;^,  ftatutes,  or  other  fpecialtiesj  yriA  or 
AfcamlsM  without  penalty,  or  having  made  attachments  in  London,  ifc^^ 
Smnkrupu  whore  there  is  no  executi(m  or  extent  ferved  or  executed  hefere  the 
*"**  *A*^  ^r'  P^^fi^  J^ftfifr^  bankrupty  Jhall  not  be  relieved  for  more  than  a  rata* 
tutt  €xundt  bit  part  of  fheir  jufl  debts^  without  refpeCt  to  any  penalty  contained 
the  lands,     infucb  judgment^  ftatute^  or  other  penalty. 

then  4  com*  ' 

sniflion  of  bankruptcy  is  fued  out  \  open  a  refiercace  by  the  Lord  ChanceUtf  to. the  Jud^cxbf. 
C.  B.  thfy  held  that  the  claufe  of  the  ftatute  was  full  and  plain,  tbat,«//  tbe  €rediior4.  of  tht 
hankrupi^  unlefi  i»ber€  thert  tvas  a  mortgage yjhotild  bt  equally  paid.    Wms's  Rep.  92,  93.  ^  PaCcti. 

1706.    Sir  Geo.  Kewland  and  Beckley  v. -— 

And  Trevor  Ch.  J.  faid,  n Judgment  or  recogtiixtptce did 9o  mtr*  bitidthelawdtK  tbam  iha  te/tetofat. 
J!,  fa,  bound  ike  goods  at  the  tiny:  of  the  nuking  of  this  ftatute;  and  it  waa  plaiOf  (/*  the  &.ia. 
was  not  /erved  and  execnied,  fuch  creditor,  notwithftanding  his  fuing  ouf  his  B.  fa.  lUouid  come 
in  only  in  proportion  wirh^he  creditors  eten  by  fimple  contraft.    Wms's  Rep.  93.    Paich. 
170^.  Sir  Geo.  Mewland  and.BecUfy  y«  ■.■?■■— 

3,  Bill  againft-'tbe  commiilioners  and  affignees  of  a  ftatute  of 
bankruptcy  to  be  tet  into -the  Jfcftute^  paying  contribution*mone]K, 
and  decre^  accordingly^  the  plaiatiff  likewife  sccounting  forwfaact 

cftate 


^ie<f|tot-  airtr  'Bahlitufit 


lod 


cAat^  of  die  kankrupt  came  to  the  han^s  of  the  plaintiff's  fiitHer).^ 
add  Vepa^ng  money,  which  himfelf  had  Recovered,  at  law.    Fin. 
Rep.  6o.   Hill.-25  Car.  2.    Vanalqi^r  y.  Mafli,  ^  al'. 

4.  CrtditiTs  excluded  *vr^c  let  ip^  for  their  fbares  according  to- 
a  prior'  agreement)  though *"  an  affikoment  and  dividend  had  been  , 
nuide  of  the  eftate.  Fin.  K.  326.  Mich'.  29  Car»  2.  Ebfworth  and' 
Manrdlv,  Kent&al^ 

^5',  A.,  mort^cd*  lands, -anti  afterwards  becomes  a  bankrupt*  . 
The  title  of  the* mortgagie  is  not  to  .bd  impeached  by  d)e  ftatute^;. 
and  the  mortgageel)eing  a  creditor  ^ikewife  by  bond,  was  decreed 
to  come  ifiy  he  paying-  his  contribution-money.    Fin*  R.  466.  f  101  1 
Mfchi  32  Car.  2.'  Tanner  v.  Chapman  &al'. 

6.  Where 'there"  are  lands  unjild^  and  the  comfntfflonirs  make  a  \ 
dSflribtiiion  on  a  fuppofed  value  thireof^  without  havmg  anv  mone^.  • 
to  diftribute,  this  was  held  by  the  court  to  be  a  good  and  regular 
diftribution,  and  the  words  of  the  a£iare^  that  the  cmmijjioners* 
Jball.hav'e  the  ordering  ^fthe  bankrupt*":  eflate^  fo  that  there  is  no  ' 
neceffity  to  fell  and  diftribute  the  money,  but  if  they  allot  atro-- 
fSfit^h^tfi  the  land  tt  each  creditor,  it  is  well  enough.    2  Vern.  * 
1^8.'  Trui..i6Q0.    Hitchcoxv.  Sedgwick. 

^•'  l^.' Hutcbin3'iaid,  i!a.z,t  fraudulent  di/lribution  m^y  he  kt , 
afide  by  the  Ld.  Chancellor,,  even  upon  a  petition,  and  that  it  had  -, 
been  fo  done  in  the'Ld.  Clarendon's  time.     And  in  the  principal 
cife  a  new  didribution  was  .ordered,  and  land,  fold  before  fraudu-  . 
leiitly^  was  ordered  to  be  fold  again,  and  o^er  creditors  n^t  teiien 
in  before  to  have  thfjr  proportions.    2  Vern.  156.  tp  162.   Trin* 
i6do.    Hitc'hcoc'k  v.  dedgwick.  .... 

8.  If  one'^«;/j  his  trade^  and  a  commii}a,9n  o^  bankruptcy  is  ' 
af&rwards  fu^Q  out  againil  liim  by  hls^  old  .creditors,  jret  an  ^ter 
creditor  fhall  be  admitted  to  have  his  fliare  iu  t|ie  bankrupt's  eitate*' ' 
Ld.  R^m.Rep.  287*   Hill.  9  W.  3.  in  ca(e  of  Meggoty.  Mills. 

9*  A'.\  being  indebted  to  a  feme  covert  iecom^s  a  banJkrupi^  tht 
bttjiand'  pays  the  contribution  moniy^  and  dies  before  diftribution,  . 
and  then  the' wife  died.     The  executors  of  the  wife  are  intitled  . 
to  the  dividend;  for  the  hufband  paying  the  contribution  money 
does  not  alter  the  property  of  the  bond.   2  Y&^iu  707*,  Mich, 
1^x5,  A'pin.  ^     ^ 

lo.  Ar  drfw  a  bill  of  exchange  for,  loo/.  cin  B.in  Hdlai)d^ 
payable  toC.  which  B»  accepted^  and  afterwards  A.  and  B*  become 
katikru^ts^  and  C^  received  aqI.  of  the  100/.  cut  ef  B*s  ejfi£ts.  , 
L8.  C.  Macclesfield  direftea,  that  the  creditors  of  A.  come  in  foi: 
the  6oI.  reddue  of  the  lool.  and  that  if  the  40I.  paid  to  C. 
fliall  -appear  to  have  been  paid  out  of  B^s  own  effe£fs^  then  the 
creditors  of  A.  (hould  come  in  for  the  whole  iooi.  out  of  which 
tbev  muft  anfwer  the  other  40L  to  the  creditors  of  B.  that  being 
to  oe  taken  by  A's  creditors  in  fuch  calie  only  as  truftees  for  B's  . 
creditors.    2  Wms's  Rep.  89.  Hill.  172a.    Ex  parte  Ryfwicke. 

I  r.  A>  fives  a  promi£ory  npte  for  20ol.  payable  to  B.  or  crder^ 
j5|  indorfes  it  to  C*  who  indorfes  it  to  D.,    A.  B,  and  C  become 
hemkrujftSy  and  D.  receives  ji.  in  the  pound  on  a  dividend  made  by  ^ 
tfaie  m'^mdagair^  J^^^D.  /ball  com4  in  ai  a  creditor  for  150/. 

I  2  only 
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^nly  out  o/B*s  iffi^Sj  sind  if  D«  paid  contribution  money iormQr^^ 

tban  150I.  it  f&ail  be  returned.    2  Wms's  Rep.  407*  pi.  129.^ 

Pafch.  1727.  -Ex  parte  Lefebure. 

12.  Upon  petition  to  Ld.  Chancellor,  the  cafe  was,'  Htigb ' 

Paytii  and  Deborah  Bullock  May  1716  gave  bond  to  Mary  Tirrel 

for  payment  of  itoL    In  1727  Mary  Thrrel  affigned  a  bond  fo' 

Rachel  her  daughter  ^he  petitioner ;  Hugh  Rlyne  andTJeborah 

Bullock  both  died.     Hugh  Pa}i\e  died  iiSbkent*     Deborah  Bui-  " 

\otk  left  a  cmftderable  real  ejiate^  which  devolved  to  Hugh  Payne 

her  gran^on.     Hugh  Payne  the  grandfon  entered  and  fold  part  of 

the  lands ^  and  after  became  a  bankrupt i   his'  afftgnees  were  in  ' 

I' 1:^1    pojeffkn  cf  the  landt  that  were  Deborah  Bullock%  unfold  by  Hugh 

Payrie  the  grandfon.     Petitioner  tjierefore  prayed  that  thofe  lands  ' 

in  the  hands  of  the  ajjignees  might  be  liable  to  the  bond  debt  of 

Deborah^  preferable  to  the  general  creditors  of  Hugh  Payne  the  * 

gfandfon.    It  was  infifted  for  the  petitioner,  that  nnce  the  Statm  ^ 

3'»fc^  j^W.  V  M.  cap.  i^.  of  fraudulent  devifesy  lands  in  bands 

ofdeVifees  are  made  liable  to  bond  debts j  as  in  dfe  hands  of  the  ' 

heir,  and  here  the  djjignees  fiand  in  the  place  of  the  bankrupt^  and 

C-|  fubjed  to'  the  fame  equity,  and  the  bankruptcy  and  affignmeot  is  ^ 
J  no  alienation  bona  fide  widiin  the  exception  and  intention  of  the  ' 
ftatute,  and  the  cafe  of  the  executors  becoming  bankrupts,  hlvtn^ 
aifets  remaining  in  fpecie  is  common,  and  always  held  the  ci'editors 
of  teftator  to  have  a  preference.    But  it  was  infifted  e  coht^'  *] 
that  there- is  no  fpecinck  lien.    The  aifignment  is  an  afienation, 
aAd  the  cafe  of  executors  differs ;  executor  is  looked  upon^is  a  ' 
truftee.   -Ld.  GhanceUor  iaid,  this  is  a  point  of  too  much  diffi- 
culty to  detenniiie  iQ  this  famihary  way.    Let  die  petitioner 
bfing  bill  by  Eafter  term,  and  flay  fui&cient  of  the  elf  ate  in  the 
niean  time  in  the  sffignees  hands.    MS.  Rep.  Trin.  Vac*  1733*  * 
Efc  parte  Warren,  &  wt*. 

•  13.  Upcot  a  merchant  mortgaged  lands  to  W.  for  IxyjU  And 
afterwards  mortgaged  the  fame  togethef  with  other  Unds  to  Hoi- 
well^  as  a  collateral  fecurtty  for  500/.  due  by  the  faid  XT.  to  tfl 
by  bondi  ^^d  about  10  days  afterwards  U.was  declared  a  Bankrupt. 
Part  of  the  premifles  were  fold  for  10501.  and  the  money  paid  t^  ' 
W.'but  the  commiffioners  refufingto  fell  the  1:^fidu6,  and  the  . 
aflignees^  refufipg  to  fatisfy^tbe  demand  of  H.  or  to  admit  him  ta  ^ 
have  any  ihare  of  the  bankrupt's  eflate,  he  petitioned  for  a  fate  to  be 
made  of  the  reji  of  the  mortgaged  prendffes^  and  the  money  to  be 
applied  towards  the  difcharge  of  the  demands  of  W%  and  himfelK 
;  aitd  in  cafe  of'  any  deficiency  y  then  to  be  admitted-  a  creditor  oh  the.  \ 

faid  bankrupt's  eilate^  for  whatjhould remain  due  after  fu'ch  fale 
and  application  as  aforefaidy  and  to  Jlaj  any  dividend  in  the  mean  \ 
tifnt.    Whereupon  the  Ld.  Chancellor,  upon  hearing  couiifel, , 
referred  it  to  the  commifConers  to  take  an  account  of  what  was 
dife  to  W.  and  H.  refpcdively,  for  principal  and  interefton  their  '  ^ 
refpe£^ive  mortgages,  and  ordered,  that  fo  much  of  the  faid  ft^ort-  ^ 
gaged  premifl^s  as  remain  unfold,  to  be  fold  to  the  beft  bidder^ 
7i!t&  the  nionies  arifmg  to  be  applied  to  the  difcharge  of  all  principal  ' 

aiid  intcreft  due  to  ^e  faid  W,  in  die'&fl  place^  and  then  of  the. ; 
. .        •  •  ;*  -    .     '     ^  aid' 
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faid  H.  together  with  his  cofts  of  application,  by  petition  to  thk 
court,  to  be  fettled  by  the  faid  commiHioners ;  and  in  cafe  the 
petitioner  and  aifignees  fliould  differ  about  the  fame^  and  if  the 
fame  (hould  not  prove  fufficient  to  pay  the  petitioner  his  principal 
and  intereft  and  cofts  as  aforefiud,  then  the  petitioner  to  be  a({- 
xnitted  a  Creditor  for  fuch  deficiency,  and  be  admitted  to  a  divi- 
dend,  &c»  for  the  fame  -,  and  that  the  faid  W.  and  H.  be  examined 
touching  the  account, .and  to  produce  upon  oath  all  deeds,  books 
of  account,  and  vouchers,  &c.  MS.  Rep.  31  }Azy  17379  upon 
the  petition  of  Wm.  Howel,  of  Exeter,  £fq. 

(Y)     Diflribution  to  whom  ;  and  how.     In  Gaic  sc*  m  pi. 

of  Partnerrhjp.  "^'  '^• 

1.  TO/ATy  Mtf  are  to  be  paid  cut  of  the  joint  ftock  firft^  and  if  On  a  joint 
J    there  be  an  overp/usy  then  that  ought  to  he  applied  to  pay  <^y"'JP^'* 
particular  debts  of  each  partner  \  but  if  there  be  not  enough  to  pay  ^  j^.  lUf/' 
a!!  the  joint  debts,,  and  if  iither  of  the  partners  Jhall  pa\  morr  than  t^o\icJ<rf^ 
a  moiety  cf  the  joint  debts^thcn  fuch  partner  /j  fo  come  in  befc^e  '^^pV*^'; 
the  commiffioners  of  the  bankrupts,  and  be  admitted  as  a  creditor  [^  ajiow^ 
for  what  be  Jhatl  fi  pay  over  and  above  his  moiety.     2  Chan,  to  coirc  »p. 
Rep.  225.    34  Car.  2.  E.  of  Craven  &  al'  v.  Knight  &  al'.    "  '    ^^^  ^^'^  J°"*' 

to  I  c  ap- 
plied, firft  to  pay  the  partnerftip  debti,  and  then  the  fcparate  debts;  and  the  fruai .      MtOiM 
to  pay  firfl  tkc /ep^rate  tr^JUort,  and  aficrwMdt  the  pMrtrntr/hip  creditort ;  per  Cowpr :-  C  .  .ncel- 
loi.     %  Vcrn.  706.    Mich,  a 71  a.    Crowdcr'i<afe.— —  Wna*'*  Rep.  326. S.  P.  per  Ld.  Copper. 
-'^— S.  P.  a  Wmi'aRep.  500.  by  Ld.  C.  King,  Mich.  1748.    Kx  pane  Cook. 

2.  Two  partners  in  trade  put  in  each  annual  Jlock^  and  agreed ',    1 03  *] 
hy  covenant,  that  the  flock  JhouU  pay  tb\4ihts  of  the  Jiocky.and  A  quae  r  i* 
neither  of  their  feparate  debts  Jhould  charge  the  flocks  but  only  his  fh,."^*?^*^*,,)!^ 
own  eftate,  or  to  that  eiFe^l.     They  both  became  bankrupts^  and  a  cr.uuora 
CommifTion  againft  them  both  j  one  of  them  owed  feparately  more  could  have 
than  the  other.     The  queftion  was  between  the  feparate  creditors  [IJl'",.',Je 
of  each  bankrupt,  and  the  creditors  on  account  of  the  joint  ft0ck.;  u  .dor 

for  thefc  would  exclude  the  feparate  creditors  from  charging  the  w*  -" 
joint  ftock,  but  that  it  ftiould  (atisfy  the  ftock  debts.     But  the  ibid.'^''™' 
Liord  North  was  of  a  contrary  opinion  ;  for  the  cov.enant  of  the  *      '  .    \ 
partners  cannot  bind  any  of  their  creditors^  but  only  themfclve$. 
2  Chan.  Cafes  139.    Pafch.    35  Car.  %.  27.    Ld.  Craven  v. 
Widdows. 

3.  R.  S,  and  (?•  were  partners  together  in  the  trade  of  a  dry- 
lalter ;  G.  embezzles  and  wafles  the  joint-flock^  contrails  priva^g 
debts  J  and  becomes  a  bankrupt.  The  commiflioners  ai^gn  the 
goods  in  partherfhip.  Bill  oy  R.  the  plaintiff  for  an  account, 
and  to  have  the  goods  fold  to  the  beft  advantage ;  and  infifted 
that  out  of  the  produ<;e  of  the  goods,  the  debts  owing  by  the  joints' 
trade  aught  to  be  paid  in  the  firfl  placCy  and  that  out  of  G*s  Jbarf 
fatisfa£li$n  mufl  be  made  for  what  G.  had  wafled  or  embezzled  \ 

that  this  afligoces  could  be  in  no  better  a  cafe-than  the  bankrupt 

I  3  himfelf, 


himfelf,  and  were  intitled  on]y  to  what  his  third  part  .mm|d 
amount  urito  clear.afcer  debts  paid  and  deductions  for  his  emoez- 
zlement;  and  the  court  feemed  to  be  of  that  opinion;  but  fent 
it  to  a  mafter  to  take  the  account  and  Hate  the  csde.  ^  Vern.  293. 
'pi.  283.  Trin.  1693.  Richardfon  v.  Goodwin  &  al\ 
*  4.  If  cne  or  more  of  the  joint  traders  bjicomes  hankrupt^  his  or 
'  their  proportions  only  are  aflignable  by  the  cpnioiiflioners  to  lie 
'held  in  common  with  the  red,  who  were  not  bankrupts ;  at 
;Nifi  Prtus  before  Holt.  12  Mod.  446.  PafcH.  13  Vf.  3.  B.jl. 
•Anon.  ;' 

5.  Trover  for  three  bank  notes^  which  were  payable  to  J*  and 
Co,  and  upon  the  trial  it  was  objeded  that  the  fole  intereft  of 
thefe  notes  was  not  in  A.  alone,  &c.  and  that  4»  h^d  imafi  partner ^ 
Qne  J.  who  died  before  the. drawing  of  tbefe  notes ^  and  fo  his. exe- 
cutors having  not  renounced  the  pa^ftner^ip  were  ftill  interefted 
in  all  things  relating  to  their  trade.     And  J.  Powell  held  that 
• , this. was  true  enough,  for  prima  facie  the  executors  tf  J.  JhaU^i 
taken  to  continue  in  the  partnerjhip  till  they  renounce  itj  and  no 
renunciation  being  made  out  in  this  cafe,  but  foine  of  the  esfe^uto^s 
having  proved  the  will,  they  were  interefted  in  thefe  notes  too, 
though  they  never  aded  in  the  trade.    Per  Po^icU  J.  Somerfet 
aiTizes,  5  Ann.  in  Arthur's  cafe. 
On  a  joint        6.  Separate  creditors  zilovrcd  to  come  ip  nniex  sl  joint  com-' 
*fio?°llIc     ^iffi^^  againji  two  partners ;  but  the  joint  effe&s  are  to  be  ap-^ 
Joint  .credi.  pUed^  fifjl  to  pay  the  partnerjhip  dehts^  and  then  the  leparate  debts  ; 
ton  are  firft  and  as  to  the  feparate  effe£U,  nr{l,  the  feparate  creditors,  and  after 
on  thc*Bari-  ^^^  parUierfhip  creditors,  are  to  be  paid  out  of  the  fame.     2  Vcrn. 
nerftiip        706.    Mich.  1716*    Ex  parte  Crowder. 

eA^ai,  and 

if  there  remains  a  furplui,  then  the  feparate  creditori  are  to  be  admitted.    3  Wmi'a  Rep. 

•5  Hill.  1799.    Horfcy's  cafe. 

7.  If  a  joint  commiflTon  of  bankruptcy  ifTu^s  oUt  againft  two 

joint  traders,  it  was  queftioned,  if  feparate  creditors  may  come  in 

under  it  ?     And  that  they  may,  it  was  argued,  that  if  there  are 

two  joint  traders,  and  one  becomes  a  bankrupt  one  day^  and  toe 

ether  the  next  day^  and  a  joint  commijfion  is  taken  out,  different 

relations  muft  be  had  under  the  joint  commiffion  with  regard 

.  to  the  different  times  of  the  bankruptcy,  and  the  diftribution  under 

.  ^  it  muft  be  the  fame,  as  if  feparate  commilfipns  had  been  tajcea 

L  ^^4  3  out.     For  in  both  cafes  the  joint  fund  is  primarily  applied  to 

the  joint  debts,  and  the  feparate  fund  to  the  feparate  dehts^  and 

then  in  an  average  to  the  joint  debts~&  vice  verfa.     So  are  the 

orders  in  the  court  of  Chancery  in  the  following  inftances,  yiz. 

A,  and  B.  were  partners,  but  the  partnerlhip  beinc; 

diffblved,  and  A.  fetting  up  for  himfelf  became  bai^rupt,  stnd  a 

'commiflion  iftued   out  agai;ift  him,  and  then  B.   railed,  and  ]& 

commiflion  iflued  againft  him',  X\\t  joint  creditors  were  admitted 

to  prove  their  joint  debts  tinder  the  feparate  commijjiopsj  and  citieis 


j4ijit  eftatc,  iffhkh  ^refpe^vel^'MoAged  to  eaob,  AoiM  go  ^o 
Am  ffpar^te  crtdiurs  upon  zjeint  ^ouunifion  fiiod  out  againft  the 
Aen  defendants,  and  cited  Horsey  v.  Hbyham  and  Mbyham. 
■■  ■  And  that  2  Geo.  a.  in  C,  B.  two  beii^  joint  obligors^ 
and  after  bankrupts,  feparate  commiJlIions  were  taken  out  againft 
them,  and  the  feparate  Gommiflioners  refufing  to  let  in  the 
obligee,  he  brought  an  a^on  agaiAft  one  of  the  obligors,  but  the 
defendant  having  got  a  certificate  underlhe  feparate  comfnifllon 
was  difcharged,  MATTHBwa  v.  Aland.  Which^proves  that  joint 
creditors  may  come  in  under  •feparate  commiflions,  and  by  the 
•feme  r^afon,  feparate  creditors  nAy  come  in  under  a  joint  com- 
mifGon,  and  the  law  being  {oy  every  affigna  may  rtcwver  by  fetting 
'forth  the  Special  matter ;  «nd  befides,  if  the  ^ffignu  ef  the  '^tber 
pari  will  99t  join^  he  m^y  be  fummoned  and  fevered.  And  die 
court  thought  the  lafl  cafe  cited  came  fully  to  the  ^point  of  the . 
principal  cafo,  and  therefore  inclined  to  give  j udgtkient accordingly ; 
fed  adjoroatur.  Gibb.  28a.  Pafeh.  4  Geo.-a.  B.R.  Gi^tce  tr. 
Heyham* 

t(Z)     Diftiibution,  where  Debts  are  due  to  the 

Crown. 

i.^^N  a  fcire  facias  on  an  extent,  the  cafe  was  this.    Dixon  a  MS.  Rep, 

\J  receiver  general^  as  principal,  and  George  Newell  and  Hill.SAno. 
Jofeph  Newell  (as  his  fecurities)  became  bound  to  the  Queen  in  ihcqu'ef^the 
2300ol.     Upon  this  bond  an  extent  ijfues  againft  the  body,  lands  Queen  v. 
and  goods  of  G.  Newell  and  J.  Newell,  dated  3  December^  and  Arnold. 
mpon  the  %  December  an  inquijitihn  was  talren  upon  the  &td  ex- 
tent, whereby  it  vns  found  that  the  defendant  Arnold  ioas  indebted 
to  Ge^^  Newell  in  109I.  12s.     Upon  the  return  of  this  inqui- 
sition, a  fcire  &cias  is  fued  out  againft  Arnold,  and  be  comes  in 
and  pleads^  that  upon  the  zd  of  the  fame  December  G.  NeweU 
tecafne  a  bankrupt^  and  that  thereupon  a  contmiffton  of  bankruptcy 
ifued^  and  that  proceedings  were  had  thereupon  according  to  the 
feverad  ftatutes  ma4e  concerning  bankrupts,  and  that  6  December 
Xi.  N.  was  found  a  bankrupt^  and  that  thereupon  the  commiffioners 
'^gned  ever  his  ejiate  and  effeSfs  to  one  Tayior^  fo  that  he  the 
defondant  was  nH  indebted  t$  the  faid  G.  N.  but  to  the  ajjignees  \f 
fhe  eoemnifiott  ^bankruptcy.     Upon  this  plea,  the  attornex  general 
^mmrrs^  and  mews  for  caufe  two  things,  ift,  That  it  was  not 
^t  forth  what  et^  of  bankruptcy  the  faid  G,  Newell  had  cornmittedi 
■and,  adly,  That  hie  had  not  fet  forth  the  oommiffim^  and  that  the 
juitntmMonen  had  adjudged  md  declared  G.  N,  to  be  a  bankrupt^ 
jtnd  that  the  plea  amounted  to  the  general  iffnt.    The  barons  de» 
iiveped  their  opinions  feriadm. 

And  Baron  Lovell  faid,  that  the  (Jea  in  this  cafe  was  naughty 
<ft,  Becaufe  the  defendant  had  not  fet  out  what  zi£k  of  bankruptcy  ^ 
George  NeweU  had  committed  ;  for  this  being  in  the  cafe  of  the  L  ^^5  3 
jcsiMr%  k  if  not  fiificieiit  to  iay  oQly^  that  fuch  a  day  b.  N. 

1 4  manifeftly 


9^  Cuttitoc  ^  1S»tl»i¥it 

tnanifcftly  became  a  titnkrupt)  though  this  fort  of  pleading  to  b«r 
a  (uhjeSt  may  be  good  enough,  a  plea  to  a  common  intent  being 
good,  but  in  cafe  of  the  crown  it  muft  be  certain;  and  zdly^,  Be- 
caufe  he  had  not  fet  forth  that  the  oommiffioners  bad  found  him*  a 
bankrupt,  for  tht^  commiflioners  are  to  proceed  upon  the  ftatutCB^ 
and  they  ought,  to  bring  the  party  within  the  extent  of  the  aAs  i 
and  of  this  opinion  was  Ward  Ch.  Baron. 

But  Baron  Lovell  obferved,  that  there  was  another  fiuilt  in  the 
'  plea,  becaufe  in  fetting  out  the  afllgnment  it  was  npt  fUadidmtb 
a  profert  in  cur*. 

Baron  Price  held^  that  the  pleading  was  fufficient.  As  to  the 
fifil  caufe  affigned,  hf(ikld,  that  the  old  precedents  in  the  cafe 
of  bankrupts,  did  fet  fortli  all  the  proceedings,  as  the  petition^ 
the  granting  of  th^commiffioii,  &c.  and  what  was  done  thereupon, 
but  the  precedents  of  lat«  were  otherwife,  and  they  do  not  fet  forth 
any  particulars,  but  only  in  general,  that  fuch  a  day  he  became>a 
bankrupt.  Lut.  104.  In  an  aflumpfit  -  by  aQignees  of  com- 
mifTioners  of  bankrupts,  the  fhort  way  is  now  only  ufed,  when  a 
perfon  is.  declared  a  bankrupt  by  comrniiTioiiers,  it  is  not  any 
way  material;  for  on  an  iffue  whether  a  m^n  be  a  bankrupt  or 
Dq4  thfugh  a  p(irticuhr  aSf  of  hankrupifjf^  k  affigmd  h  tbe  plS$^ 
yet  any  other  a£f  of  bankruptcy  may  be  giv^n  in  €videnc€. 

The  judgment  or  declarations  of  ^e  coouniffioners  is  no  evi- 
dence in  a  trial,  and  confequently  it  cannot  be  material.  But 
now  as  to  the  matter,  whether  this  matter  ought  to  be  more 
particularly  fet  out  in  the  cafe  of  the  crown,  he  did  not  think  it 
neceflary,  for  by  the  fame  reafon  that  one  vudt  of  bankruptcy  ought 
to  be  fet  forth,  all  the  a£b  of  bankmptcy  ought  to  be  fet  forth; 
and  the  ziBt  of  bankruptcy,  or  the  declaration  of  the  commif- 
fioners,  is  not  anywife  material,  neither  is  it  any  evidence.  As 
to  the  2d  exception,  that  this  fort  of  pleading  amounted  to  the 
general  ijjuey  and  that,  though  this  fort  of  pleading  might  be 
good  in  the  declaration,  yet  it  is  not  good  in  a  plea ;  he  faid, 
that  a  declaration  required  more  certainty  than  a  plea.  Co. 
Litt.  303.  In  a  declaration  every  thing  muft  be  a^rmed  par- 
ticulany.  Now  as  to  the  laying  that  he  was  indebted  to  Taylor, 
and  not  to  the  crown,  whether  or  no  this  amounted  to  the  general 
ifTue ;  he  faid,  that  to  make  a  general  ifltie,  they  fliould  have  gone 
into  a  particularity,  but  here  this  is  done  not  full  enough.  By 
21  Jac.  cap.  4.  it  is  bnafled,  that  whenfoever  the  King,  and  fuch 
from  imder  whom  the  King  claims,  &c.  hath  been,  or  fhall  be^ 
out  of  pofleflion  for  twenty  years,  and  ihall  not,  &c.  have  takea 
the  profits  of  any  lands,  &c.  within  twenty  years  before  the  in* 
formation  or  intrufion  to  be  brought  to  recover  the  iame ;  the 
defendant,  &c.  may  plead  the  general  ifTue,  if  he,  5k:;  think  &%^ 
and  (hall  not  be  prefled  to  plead  fpeciallv ;  and  where  any  iof^ 
formation  of  intrufion  may  fitly  and  aptly  be  brought  oft  die 
King's  behalf,  no  fcire  £icias  ihall  be  brought  whereunto  the 
fubje£t  (hall  be  forced  to  a  Ipeci^  pleading,  but  the  partv  was 
beiorc  obliged  to  fet  forth  his  title.  Where  a 'man  would  take 
advantage  ^f  a  matter  f  l^ed  that  amounts  to  the  g^ucnU  iffii^ 

..    ^  UpOQ 


•fipm  a  demurrer,  he  muft  aflign  it  for  caufe.  ^  i  Cro.  146.    Ward 
V.  Blunt.     Baron-Bury  was  of  the  (kme  opini6n,  that  the  pleadi/kg 
-fmsgood. 

The  queftion  of  law  in  this  cafe  was,  what  operation  this 
Otent  baa,  and  whether  or  no  the  goods  and  chatties  of  G.  Ne- 
well were  not  bound  from  the  tefte  of  the  writ  of  extent  ?  As 
to  this  point  it  was  refolved  per  tot.  Ctir.  that  judgment  ihottM 
be  given  for  the  Queen. 

Baron  Price  argued,  diat  it  is  agreed  of  all  hands,  that  in  cafe 
of  an  execution  for  a  fubjed,  whether  it  be  an  elegit,  or  fieri  p       ^r  <| 
facias,  or  an  extent,  the  goods  and  chatdei  of  the  party  were  L  '^^  J 
bound  from  the  tefle  of  the  writ,  before  Ae  ftatute  of  frauds  and  • 
peijuries,  by  virtue  of  which  flatate,  the  property  of  the  goods 
of  the  party  againft  whom  a  writ  of  execution  is  fued  out,  is  not 
bound,  but  froni  the  time  that  fuch  writ  is  defivered  to  the  fheriit^ 
&€•  to  be  executed.    But  this*  ftatute  does  not  extend  to  the  cafe 
of  the  crown.     On  an  extent  on  a  ftatute  acknowledged  accord- 
ing to  23  B.  8.  when  a  liberate  is  fued  out,  and  the  goods  are  de- 
livered by  the  flieriff,  ^iccording  to  the  appraifement  in  the  extent, 
die  goods  of  the  pai^  are  fo  bound  hereby,  that  he  cannot  either 
give,  fell,  or  dilpofe  of  tlicm,  neither  can  he  forfeit  them,  nor  can 
they  be  diftrained  for  rent.    The  liberate  here  has  relation  to  the  ^Cl^ 

tefte  of  the  extent,  though  the  extendee  had  no  right  in  the  gooda  J^lr 

until  die  liberate,  i  Cro.  148.  Jones  202.  Audley  v.  Halfey. 
The  writ  to  feife  does  not  give  a  property,  but  it  is  only  a  protec- 
tion from  the  crown  to  have  the  goods  delivered  over  to  the  party, 
the  liberate  is  but  a  finifhing  of  the  execution.  There  is  fuch  a 
lien  upon  the  goods  from  the  tefte  of  the  execution,  that  if  the 
party  die,  or  ^gn  away  his  goods,  the  flieriflf  may  execute  the 
writ  againft  the  executor,  or  againft  th6  affignee,  Rolls  Ab.  896. 
The  intereft  of  the  goods  is  bound  though  the  property  be  not  ' 
transferred.  See  Keb.  930.  932.  Bailey  againft  Bunning. 
Sid.  271.    I  Lev.  173. 

Now  ft  will  be  hard  to  vary  this  in  the  cafe  of  the  crown,  or 
to  make  a  conftnidion  to  leflcn  the  prerogative  of  the  crown. 

Of  extents  there  be  feveral  forts,  for  fome  arc  general  to  fcifc 
body,  land  and  goods^  fome  have  a  commiffion  in  them  to  find  debts 
\ff  mquifidon,  or  otherwife,  fome  are  to  feife  into  the  l^een's 
lands  until  die  debts  are  (adsfied,  and  fome  of  thefe  extents  are 
to  fell  the  goods  of  die  party,  and  others  are  that  the  goods  fliould 
not  be'  fold  but  by  order  from  the  coiut.  But  this  is  only  as  a 
check  |ipon  the  officer,  not  but  diat 'the  crown  hath  the  property. 

In  eafe  of  a  ftatute  ftaple,  according^  to  27  £.  3.  cap.  8.  the 
goods  of  the  party  are  to  be  feifed  and  delfvered  to  the  party; 
now  this  gives  ah  immediate  property.  '  But  in  cafe  of  a  ftatute 
aierchaiitdlis'ls  notfo,  for  there  goes  firft,  procefs  againft  the 
iM>dy,  and  then  upon  a  return  of  a  non  eft'  inventus,  or  a  mor- 
tuus,  there  goes  an  extent  againft  the  lands  aitd  goods.  This 
xenlk  htf  much  ftronger  in  the  cafe  of  the  crown. 

Execuddfts  for  tne  crown  have  reladon  to  the  time  of  the 

fsacttiM  iMtaMc^i  and  di^  goods  and  cbatdes  of  die*party  are 

bound 


xo6  ^reUfkir  ann  OSntAnott^ 

bovfid  firoQi  that  time  into.whofe  bands  foever  they. come ;  2  IL 
Ab.  157.  iji.    Sir  George 'Kieetwood's .cafe. 

In  Dyer  67.  Stringfellow's  case.  Stfingfellow  fued-a 
vrrit  of.  extendi.  6icias,  out  of  the*  Chaacery,  to  have  execution  of  a 
ftatute  ftsiple  againft  one  Brownefope,  aud  takes  the  goods  iic- 
cordtngly,  and  feifes  them  into  the  King's  hands,  but  there  Js  no 
liberate.  Then  there  comes,  a  prerogative  writ  out  of  the  £x« 
chequer,  rehearfing  the  King's  prerogative,  that  he  ought  to  be 
^tisned  his  debt,  and  commaudii^g  the  iberifF  to  levy  upon 
JBrownefope  a  debt  of  500I.  which  he  owed  the  King,  and  df 
Jie  had  not  fufficient  to  extend  his  land,  and  this  writ  was  delivered 
to  the  iherifF  after  the  day  of  the  return  of  the  firft  writ,  but  the 
.iirft  writ  w^  not  returned  at  the  day.  And  the  flieri(F  hereupon 
•returned  the  fpecial  matter,  and  it  was  held  in  the  Exchequer, 
that  the  fherifF  fhould  be  amerced  if  he  .would  not  amend  his 
return  (i.  e.)  return  that  lie  had  fiived  the  King's  4ebt;  for  the 
j>roperty  of  the  goods  was  ^not  in  Stringfellow,  before  .that  the 
^oods  were  delivered  to  him  by  virtue  of  the  liberate. 

There  is  a  very  ancient  ftatute,  25  £•  3.  19.  reciting  that 
forafmuch  as  die  King  had  made  protedions  to  divecfe  perfeas 
[^  107  J  which  were  bounden  to  him  in  fome  manner  of  debt,  that  thejr 
ibould  not  be  impleaded  of  thedebts  which  they  owed  to  others, 
,till  thev  had  made  ^ree  to  the  King  of  that  which  was  due  -to  l^un 
by  reaion  of  his  prerogative,  and  fo  during  fufch  time  noman  hath 
jufed,  or  durft  implead  fuch  debtors,  whereby  it  is  aflented  and 
accorded,  that  notwithftanding  fuch  protections,  the  ^Mrties  which 
have  a£tions  againft  their  debtors  fliall  be  anl^red  in  the  King's 
xourt  by  their  debtors,  and  if  judgmeAt  be  thereupon  given  for 
tbe  plaintiff,  the  execution  of  the  fame  judgment  (hall  be  put  in 
fufpence,  till  gree  (hall  be  made  to  the  King  of  bU  debt.  And 
if  the  creditors  will  undertake  for  the  King's  debt  they  ihall  be 
thereto  received,  and  (hall  have  execution  of  .the  debtors  of  the 
debt  due  to  them,  and  alfo  (hall  recover  againft  then^  as  much  as 
they  (hall  pay  to  the  King  for  them. 

As  to  the  obje£lion  that  this  cafe  differs  from  the  common  cafe 

.  -of  extents  for  the  crowii,  for  that  here  is  a  debt  found  which  is 

jn  a  third  perfon's  hands,  the  extent  has  bound  the  money,  goods, 

and  chatties  of  the  party  himfelf,  but  not  the  debt  in  the  bands -of 

Arnold. 

Now,  this  debt  in  Arnold's  hands  is  a  ohattle,  though  it  be 
|>ut  a  chofe  in  adion,  which  in  the  -pafe  of  a  lubjed  is  melt 
aflignable  nor  liable  to  any  execution ;  but  in  the  cafe  of  the 
crown  it  is  aiBgnableand  liable  to  execution.  But  it  is  fiud, 
that  this  is  not  the  chattle  of  George  Newell.  Vid.  Stamfl 
Prerog.  45.  17  £•  2.  cap.  i6.  under  the  weed  catalla  are  oiihr 
comprehended  leafes  for  years,  the  iffiies  aad  profits  of  die  laiMv 
jof  thofe  that  fly  for  felony,  until  fuch  time  as  they  fliall  be 
Attained,  and  acquitted,  and  of  clerks  iconvi&f  until  'he  has  made 
his  purgation,  emblements  growing  upon  the  ground  at  the  time 
^he  forfeiture  of  the  goods  iirft  b^an  to  take  place,  a  -right  of 
9^ioo  tolgoods,  as  w^re  goods  are  taken  away  wrimgMly  ham 

a  felon, 


JL  feloii,  or  Inhere  one  is .  indebted  to  a  ^fejon  hj  obligation,  or  Js 
accountable  to  the  felon  for  any  receipts  or  otherwife.     TJ^s 

^ftatute  of  .E.^2.  does  not  give  any  thing,  .but  only  (hews  what 
lEali  be  forfeited.     Under  the  word  catalla.^re  foipetinies  ,t^l(Qn, 

£oods  which  the  felon  had  no  property  in ;  as  if  a  nvui  jdcliv^rs 

^money  out  of  a  bag  or  corn  out  of  .a  fack  to  oqe .  to.keep,  wi^o 

.is  afterwards  attainted  of  felony,  the  mo^iey  or  corn. in  fuch  ,<^e 

^js  forfeited.     Stamf.  Pr.  45. -6.    6  H.  7-  9-,a.    19  H.  7».47» 

It  was  obje£led,,that  it  was  not  the  extept,  but  the  ioquifitifyi 
tbat  bound  the  goods.  But  it  w^s  anfwered,  that  the  locyMil- 
tion  was  only  an  a<Sl  in  purfuan^e  of  the  extent,  and  implied 
within  the  extent  itfelf.  It  is  an  iiiquifition  0/  inforination.aQd 
inflruclion  only,  and  not  of  intitling*.  It  has  fuQha  vel;^tipn,to 
the  extent,  that  the  whole  together  .makes  but  one  executiop. 
Suppofe  thatthere.lhouljl  tie  an  extent  and  no  ip<iuii^tion^atall  ij^piild 
be  taken  upon  it,  but  the  iherifF  (hould  rq^yrn  t)iat  ,lie  \^  fei^^l 

^the  debt ;  thjs  would  h^v^e  be^n  good,  .tboMgti  the  defet  yt^fi  [n 
the  hands  of  a  third  perfQn ;  now,  if  th^s  be  fufficient  grpumjs 
for  you  .to  bring  an  ac^i9n  for  the  crqwn)  the  inquifition  is  not 
materifd.  It  is  but  an  inquiry  to  find  the  debt,  but  .when  ,th^e 
is  an  inquifition  it  is. fuller  and  more  entir.e.  And  there  is^ 
miftake  in  the  conclufion  of  the  .plea  abfque  hoc,  tbat  the  de- 
fendant was  indebted  to  the  Queen  tempore  inguifuipnis  j  far  it 
ibould  be  that  be  was  QPt  jnde|}|;ed  to  the  Queen  at  the  tiipe  pf 
the  tefte  of  the  c^xtent. 

If  there  be  a  difficulty  i;^  making  this  relation,  the  inquifitiqn 
finds  every  thing  that  was  before  the  extent,  but  not  ^ay  thijag 

•  fince  the  extent,  but  in  purfuance  of  the  power  of  the  ejstent. 
It  is  but  a  bare  information,  and  it  doth  relate  to  the  extent.  Ap, 
inquifition  upon  an  qlegit  relates  .to  the  elegit;  foab^gain  a()d 

.iale  inroUed,  jebtes  to  the  .date  .of  tbe.bargaui  ^d  £eile.  So  if  .a 
feoffment  be  made  with  a  letter  of  attorney  to  deliver  feiTiQ,  apd 
^Jter  an  aifignment  is  made  by  cprnmifSpners  of  bankruptcy,  and 
then  livery  is  made,  this  fhaU  relate  to  the  feoffment;  for  all  is  [,  I08  ^ 
but  one  conveyance.  If  goods  are  bailed  or  fold  upon  conditio?, 
and.the  biailee  or  .vendee  bccon^e^  bankrupt,  and  the  .coqimiffioners 
afljgn  his  eftate  and  eiFe£ls,  and  then  the  coxiflition  is  performed^ 
,this  over-reaches  the  bankruptcy. 

It  was  further  dbjefted,  that  it  would  be  of  dan^^rojis  confc- 
^oueoce  that  extentji  ibould  over-reach  the  debts  which  are  to  \is 
dubibuted  among  the  creditors.  But  It  was  anfwered,  that  afi 
extent  was  a  matter  of  record,  whereof  every  perfon  ought  to  take 
noti.ce.  When  an  inquifition  is  taken,  though  it  be  lOO  miles  ofF, 
it  is  no  more  than  t}ie  extent  i(fejf>  But  it  was  faid,  ^h^t 
^without  diis  proceeding  it  might  be  of  great  damage  to  the  crowo; 
for  tradefm^n  ipaj  commit  an  a£l  of  bankrviptcy  jn  a  covenous 
manner,  and  fo  as  it  cannot  be  known,  as  it  was  done  in  this  cafe  ; 
^r  here  the  creditors  were  very  quick,  ^nd  a  conmiiilion  of  ban](- 
jruptcy  was  taken  out  before  the  inquifition  was  taken,  and  it  was 

.'their  mticreft  to  d/sfeat  the  extent,  ib  that  the  danger  attends  the 
ffoypi  pote  than  the  fubie£i;»    The  perfon  iA<lebtei  i^  not  any 

way 


io8  €tttkm  attH  "^Banftrupd 

•    •  *  .  .  .        •  •    . 

way  prejudiced ;  for  it  is  the  iame  thing  to  him,  whether  be  pays 
die  money  to  the  one  or  to  the  other. 

The  3£t  of  bankruptcy  itfelf  does  not  bind  the  property,  but 
that  continues  in  the  bankrupt  until  the  aflignment  is  macle. 
*3Keble  6l&.  In  debt  on  an  obligation  the  defendant  pleaded, 
that  before  the  adlion  brought,  the  plaintiff  became  a  bankrupt ; 
to  which  the  piaintiif  demurred ;  and  per  Cur.  the  plea  is  ill,  and 
until  an  aflignment,  the  debtor  is  defencelefs.  Payment  of  a  deBt 
to  a  bankrupt  before  the  commiflion  fued  out,  is  good  enourif, 
and  fo  it  is  before  his  debt  be  affigned.  Andrews  v.  Spicer.  oy 
I  Jac.  cap.  15.  S.  14.  No  debtor  of  the  bankrupt  Ihall  be  endan- 
gered for  the  payment  of  his  or  their  debts  truly  and  bona  fide 
to  any  fuch  bankrupt,  before  fuch  time  as  he  mall  underftand, 
and  know  that  he  is  become  a  bankrupt. 

Now  in  this  cafe  Arnold  could  not  be  dftmafi;ed  s  for  he  did 
not  know  that  Newell  had  committed  an  ad  of  bankruptcy,  but 
after  he  had  notice  of  the  bankruptcy,  it  was  equal  to  him  whether 
he  paid  it  to  the  Queen,  or  to  the  affignees  of  the  commiflioners. 

Befides  th  crown  is  taken  tutia  rf  in  21  yac.  eap.  lo.  S.  lo. 
It  is  thereby  enaAed,  that  if  it  {hall  happen,  anyxif  tne  lands, 
tenements,  eoods;  chatdes,  debts,  or  other  eftate  or  any  bankrupt, 
to  be  extended,  after  fuch  time,  as  he,  or  ihe,  is  become  bankrupt, 
by  any  perfon  or  perfons,  under  colour  or  pretence  of  his  or  their 
becoming  an  accemptant,  or  any  way  indebted  to  the  King,  h{s 
heirs  or  fucceflbri,  it  ihall  be  lawful  to  and  for  the  commiffione^ 
to  examine  upon  oath,  whether  the  faid  debt  was  due  to  each 
debtor,  or  accomptant,  upon  any  bargain  or  contrad:  originally 
made  between  fuch  accomptant  and  the  fiud  bankrupt,  the  faid 
debtor  and  accomptant,  and  his  or  their  fervants,  and  if  fueh  bar- 
gain or  contrail  was  originally  made  to  and  with  any  other  perfon 
or  peribns,  then  the  faid  debtor  or  accomptant,  and  for  the  ufe  and 
truft  of  any  other  perfon  or  perfons.  The  commifiioners,  or  the 
greater  part  of  them,  may  order  and  difpofe  of  all  fuch  lands,  &c* 
goods,  chatdes  and  debts,  fo  extended  as  aforefaid,  to  and  for  tl)e 
ufe  of  the  creditors,  &c.  And  this  is  now,  as  if  it  had  faid,  thjit 
where  a  man  ihall  be  a  bankrupt  before  fuch  time,  as  that  there 
is  an  extent  fued  out  for  a  juft  and  true  debt,  the  Commiffionei^s 
fhail  not  intermeddle  with,  nor  fell  die  goods,  there  being  iiich  a 
lien  upon  the  extent,  fo  that  upon  the  whole,  the  mifchief  and 
inconvenience  will  be  on  the  part  of  the  crown.  Judgment  for 
die  Queen.    Per  Cur. 


£  109  ]  (A.  a)    Partners.    Where  one  is  Bankrupt.    How 

the  other  (hall  be  charged,  &c. 

• 

Lev.  17.  '-"D  ^^^  ^'  yrtxt  two  joint  oUigees  \  S.hecanu  a  baniruptj 
S.c.itwai  Jjm  2ind  the  commiSiontTS  ajjigned  the  debt  to  B»  the  plain- 
FiSh^that  **^>  ^^^  co-obligee,  (being  himfelf  a  creditor)  for  the  benefit  of 
B.  may       himfelf  and  the  other  creditors  j  the  queftion  was,  whether  this 

bring  »c*  y^^ 
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ivasa  good  affignmept  i  per  Windham  J.  if  there  be  two  obligees,  *><>"  *lone^ 
rijie  one  cannot  releafe  the  other,  bccaufe  a  ^ing  in  a6lion  s  and  *^^  ^^^^ 
ppr  Twifden  J.  the  ilatute  iaitb,  that  the  affignee  (hall  have  the  the  only 
finne  aAion ;  but  here  the  bankrupt  cannot  have  an  adion  without  method  to 
die  other;   adjorhafur.     Raynl.  6;  Hill.     12  Car.  2.  B.  R.  ^^f^^ 
Bt>jlfiooe  V.  Radclifle,  if  h  'bad 

been  afligo* 
cd  Id  aooUMr,  be  alone  could  not  bring  a^ioa  for  the  moiety,  and  the  aftion  muft  be  brought  by 
the  aifigBecy  by  the  ftatute,  in  hia  own  name,  aa  before  the  bankruptcy  it  ought  t^be  brought 
in  the  nsme  of  the  obligee,  and  now  all  the  intereft  ia  in  fi.  the  obligee,  one  moiety  in  hia 
o#A  rijght;  «nd*  the  mher  moiety  for  the  advantage  of  the  creditora,  and  therefore  be  alone 
fbaU  mainuin  the  aftion  in  hie  own  name,  he  being  vbligee  «a  to-  one  flioieiy,  and  aJCgnee  at  to 
the  other,  ani  all  one  and  the  fame  perfon,  and  therefore  to  be  fued  by  him  alone;  for  after  the 
aiSgnment  it  cannot  be  fued  by  him  and  S.  and  to  ihia  Windbam  J.  inclined;  but  no  one  being 
raady  on  the  p^n  of  the  defcndaoti  adjornaiu^i       ^ 


M    «       ^ 


2.  Jones  moved,  that  one  who  was  partner  widi  his  brother  a 
b^i^luilipt,  beihg  arrefte^,  niight  be  ordered  to  put  in  bail  for  the  -r 
bsiakrupt  as  xml  as  for^imf^f*  Twifdea  faid,  that  if  there  are 
tW0  |iartiierSy,aBd  PHf  krtMh  l^uJbaU  mt  chargt  the  other  with  tht 
vMtj  bccaufe  it  is  ex  makfaQtOj  hu. if  there  are  two  partners^  ' 
aq^^MT  of  taena  c/w^.tiie  iurvivor  ibaU  be chaiged  foe  Urn  whole* 
In  this  caie  you  have  admtted  kifn  no  partner^  by  /wearing  him  b$^ 
fifti  thifimmffivt&s  of  bankrupts  |-  lb  JMt  grained.  Mod*-  99. 
Hill.  21  9tsA^%  Car.  a*  B.  R.  Anoo.    ; 

,2«  A&io«  of  iTtftyr.well  lies  by.ihe  ti^fi^e  of  me,  parimer a^^ 
heyihiifpf  eigetinfi  th^  other  i  9»i  to  ruled  on  a  triali  jdiid  agreed 
now.   a  Keb.  750^  pi.  3.    Pafch.  23  Oar<.2«  B.,  R«     Tho^ 
nVifoY.  D»yt.  ..* .    .r>  ..:.    -.  » 

4«  If  there  are  accounts  between  two  merchofOs^  and  ^»r>of  tbcm 
hfimes,  bantntpi^-^^  coutfe  k  not  jto  inake  the  other^  who.p^- 
b^  upm  flating  Jd>e;aecoHnt$»  is  fotsnd  indebted  to  the  banki^t^  « 
to  pfij^ihc  :fth^  ti^  ooginMy  was  intrufted  to  htmiithd  tapttt  \ 
him  Kur  die  recovery  of  what  the  bankrupt  owes  him,  into  the 
fiune  condition  with  the  reft  of  the  creditors  1  but  to  make  hhn 
pe^  tbfit  enlxwhick-  (^earrdua  to  the*  bankrupt  on' the  foofcf  th^  ^ 
accountj  btherwife  it  will  be  for  accounts  betwixt  them  after  the  ' 
timg  rf  the  other's  beoomng  banimpt^  if  ^ny  fuch  were.    Per 
North  Ch»  J.  Mod^  2^5.  pi.  i.    Trin.  28  Car.  2.  C.  B.  Anon. 

*5t*  Joint  debts  are  to  be  paid  out  of'  die  joint  ffock-  firft^ahd  Kheafohr 
if  dirte  be  an  orerplua,  then  that  ought  to  be  applied  to  pay  ^V^^'°J 
feu'tic^ar  Jebts  of  eauck  partner  j  but  if  there  be  not  enough  to  %agah$'' 
pay  aB  tbe Joint  debts,  alid  if  eidnr  of  the  partners  fhall  pay  more  pwo  traders^ 
than  a  moiety  of  the  joint  debts,  then  fuch  partner  is  to  come  in  fcparatc 
before  the  commiffioners  of  bankrupts,  and  be  admitted  as, a  ere-  are^nowed 
ditor  for  what  he  fihall  pay  over  and  above  his  moiety.     2  Chan,  to  come  in, 
Itep.iu6.    34  Car.  2.    E.  of  Craven  &  aP  v.  Knigh^  &  al.  eElaTire"' 

to  be  ap- 
plied, firft  to  iMiy  the  partnerfhlp-debta,  and  then  the  fcparate  debts;  and  the  fepartte  efieda 
to, pay,  firft  \m  Jiefarate  crtditors,  and  afterwards  tKe  partHerJhip  cfediton\   per  Qowper  C. 

t  Vcm.  706.    Mich.  1715.'  Crowdcr's  cafe.— Wms's  Rep.  326.  S.  P.  per  Ld.  Cowper. 

%f«a^Wiiu'»>R«p.'^oo.  b/Ld.  C.Kiog.    Mich.  1728^   £x  pditc  Cook» 

-  '     •  '  "        •  •  6.  If 


6.  tf'one'or  more  of  the' joint*  traJert  bedorhe  teftKrupt,*  hjs'' 
6t  thdf  proportions  ohlj  are  ajftgrdabU  by  the  commiffioners,  to  be*". 
heW  in  conimon  with* the*  reft  who  were" not  bankruptis.\\ At- 
Nifi  Prius  coram  Holt  Ch.  J.    I2  Mod,  446.    Pafch.  13  W.  3* 
B'.R.Andn.  . 

7.  If  there  be  feveral  joint  traders,  paynieht  to  one  orthc!in* 
is^pBymem  ta  all;  fo  if  they  all^  except  him  to  whom  the  pay- 
mbtvt  was  made,  were  bankfupts,  the  payment  is  only  unavoidable^' 
a^  t6liis  proportion.     At  Nifi  Prius  corim  Hdt  Ch.  J.*    12' M6d»' . 
447*    Paicb.  13  W.  3*  B.  R.  Aaon. 

(B.  a)    Creditors,     Inter  fe, 

z;  T  F  a  Itrader,  l>etng  indehttd  on  fimplt  contraHi  pi(gdgt$  g$0df  fer ' 
It  the  payment^  andprdmifti  in^erefi^  fuch  Creditor  ih^l  have  m»' 
tereft'even  between  the  a^  of  bankruptcy  ^and  the  commiflfoAt^ 
and  for  dihti  on  fpecialty^  th^  creditor  flisil'havtf  intereftad  w^ - 
between  the  ad  of  bankraptcy  as  befonti  Trinv  lytd.-  CtcAf^" 
cafe#  *  .  - 


2w  Cbri  of  a  commiffhft  iH  tb$  frefimf^  0^  «^»  perfm  at'^iiMlf>\ 
injlance  he  fued  out  the  commjjwiy  no  other  p^fm  hAng^  kf^  9penid  ^ 
a^fcrutcriy  and  took  out  federal  papersy  andjnOiUa  pM^uM/aU'p 
ordered  to  be  examined  on  interrogatories,  and  pay  the*  ttJt^V^ktt  ^^ 
of  thb  goods,  and*^  to  be  removed  from  die- cNrk&ip.  Seklft' 
Cafes  in  Chancery  in  Lord  King's  time.  45.  Trin.-  ii  GeW  ' 
Moztoe,&a  creditors  of' Abraham. 

3.  A  mortgagee  JbttU  have  his  intertfi  Kun^n  u^hM  a  WnkhlfNfs  "^ 
eftateybecaufe  hb  hath  a  right  in  rem,  hk^tis  to^nr-intmfii i^^ 
ceufitb  on  the  bankruptcy.    Per  Ld.  Chan.  KlnjgiitS' J%  T^^«q    * 

.    •  .If:  I'! 

(C.  a)     Suits  and  Anions  by  Affighees  ;  •  ahd '^ 

Pleadings,  &c. 

z;  I  Jac^  z.  cap.  15*  £»  13^  ^T7i/^c6mmiflioneri^^^;^n^/ 

X    Jhall  have'  pQig^er'to  afligs^  of*' 
difpofe  all  the  debts  due  tOy  and  Jot  the  benefit  fif-  tjyeianktupt^  to  tba^ 
ufe  of  the  creditorSy  and  the  fame  difpofition  of  tho  debts  fii/l  veft  - 
the  property  in  the  peribns  to  whom  it  Jhall  be  aifi^aed  bt  iSe  - 
eommijponersy  as  fuUyy  as  if  the  bondyjudgmenty  of  contrary  toktri'*  * 
upon  the  debt  Jhall  arifiy  bad  been  modi  to  tbi  pirfofis  io  vfhfiin  iht^ 
fame  Jhall  be  ajjigned'y  and  afier  fuch  ajignnuntynekber  t^e  bank^  ^ 
rupty  nor  any  othery  to  whom  fuch  debt  fhall  be  ducy  JhaU'have  power 
to  recover  the  fanuy  nor  to  make  a  difcbarge  thereof  i  oioither  Jhatt  - 
the  fame  be  attached  as  the  debt  of  the  bankrutftyor  fuch  other  pef^ 
fin  ;  but  the  party  to  whom  the  fame  Jhall  he  aJJtgned  Jhall  pave.  * 
remedy  to  recover  the  fame  in  the  name  of  the  perjony  to  whom  the 
fame. Jhall  bo  aJJigntdj  or  ordered^  as  the  party  btrnfelf  might  have 
had. 

a.  AiSgneet 


aiiti^lftmftttipfc-  net 

%  Affignees*  may  fue  anions  in  their  own  names  far  the  debts 
due  to  the  bankrupt;  fojF  they. are  transferred  by  a&  of  parlia«* 
ment,  but  yet  it  is  a  debt  upon  record;  but  as  in  debt  upon  a 
cotitniA)  defendant  might  have  waged  his  law  agaiuft  the  bank- 
nipit,  (b  be  may  againft  the.  affignees*  Gro.  J.  105*  Mich.  3. 
Jac.  B.  B.    Bradlhaw  v.  ■  -. 

3.  A  bankrupt  indebted  to  A.  in  20/.  and  to  B.  in  10/.  hath  C  ^^^  J 
a  debt  due  to  him  joma  bbndof  ao/.  The  court  viras  of  opinion 
that  this  bond^debe  mxf  \A^  affigned  by  die  commiffioners  refpec*^ 
iivefy  to  die  creditonijn  pro^orthn  to  their  debtij  uid  per  War*- 
burton  }•  when,  if  is fo  afiignedy  they  may  feverally  fue-  fyr  dit 
£uBe)  beoanfd  the  a&  of'  parbuaent  operates  upon  th&affignment. 
Trin..io  Jac.  C.£«<  Godb.  195*  pk  28a;  Anon«> 

4*  Debt  againji  admnijlrator  and  declared  that' the  inteftate  Jo.  123.  pl« 
was  inddrtedito  Ji  S^  isol.  f^tir  wares  fold, -and  that  J«  S.  becaaie  "j/j^.'f^ 
baakruftv-^^'^B^'tt  ib  (adjudged  by  the  commiffioners, 'and  this  thaf^e  •(- 
debt,  was  affigned  torthe  pkiiatiff  being  a  creditor ;  it  was  infixed  %nce  (hall 
thie:bf  the  aifignmenlc  diia  is  now^qmA  a-  debt  onrecordyand  ^f^J^*^ 
the:  pkuntiiFieaaUeAitocthbiftik.by'  aft^'of  parliament,  and  that  medlthta 
ley*gager  lies  *  not  ^bm  relblved.  the'  afiion  did  not  lie ;  for  that  the  debtee 
ikat  upoor.a  .fihgle .  contssft  lies  not  agaii^ ;  an^  executor  or  aditii-  ||',4  ^i,^,|| 
iiiArator;.and^tha£rthe'afiiganienliiy  the  commiflioners  of  bank-*-  waaby^c* 
jupttdid.iiDt  alter  (the  ilaw)  but  that -againft  an  affigneev  Wager  of  uonofdebt, 
lawrdidlic)  a*udgi?d'f«  the  ^defendant.    Cro.  C,  iSyj  pi.  6.  "nVfafc?^ 
Pifek  5*  Qar4  tf .  R'«    Moigaiv  v\  Green*  i.  ciw  1  iVe 

of  the 
dcbcori  and  after  his  <Ieath  by  ^ftion  on  nhe  cafe  ag^oft  hit  executor;  for  tho  ftatute  which 
gi^et  power  of  ^illgnmem,  docs  not  alter  the  courfe  of  the  law  for  recovery  thereof  in  other 
Daiaic  than  th*  law  before  aUowccI,  and  gives  no  greater  advantage  to  the  airigote  thanthn 
friadpilcf^ditot  hinifatf  tod#s 


5*  ThtMigb  ill}  cafe-' of  bankruptcy  itwas-onceheld  that  no* 
tn^nr  lajr  but  bo  •  fppcialLy .  flibwing.  the  bailment  before  and 
converfion  mefiie,  yet  it  has  been  Qnce  held  to  lie  generally; 
per  Cur.    3  -Keb;  2944  in  plv  ^^x   Pafeh;  z6'  Cap^  2  ^  B.  R. 

6.<  Affigneea  brought  ;a  >biU  to  [lave^an:  account  againft'  the. . 
defendant  of  the  ^^baoknupt'^.  eftste )  tbeidcfendantt^/rtf^  that  be 
was  hvt  a  fervemt  t9 ihe^bemhfftp^s  ^^  Uktwifr  he , bad  betn  exa^ 
named  by  the  :io$mmffi9Mersr  ufenrthe  uAok  matter*  But  the-.piea 
waa-over«*niled^and.  ordered  to  anfwer.  2  Vent.  358.  Mich« 
33  Car.  2.  inCane.  Ahon«* 

J.  Gafoi  by  the  efffignoe  of  thexommiflioners  of  banknipt  \  the  statute  of 
A^jmiAaM^yUadfid  noeoraffumpjk^^  atmos.-     Hok  moved,  Umitathrtf 

diat  the  afligoment  and  promifey  iiwhioh  give  a  new<cau(e  of  aSibn,  yt^f^^^^ 

s,  atid  -the  amsnee  mall  have^  new  fix  efc6mmfr^ 


are  w^Mn  the  fix^years  atid -the  affignee  (hall  have^  new  fix  efcommff' 
jnarsw     Curv  contia.    The  fix  years  (hall  be  accounted  from  thef'^»'r4  of 
epigined  aSion^  and  the-  newpromife  is  but  a  fi£Hon  in  law.  g*°||nd^^"^ 
7!he  Court  inclined  to  give  -judgment  for  the  defendant  but  a  foUcd  by* 
di(continuance  was  granted)  >Sre.     Comb.  70.    Mich.  3  and  4  the  court, 
Jac.  2.  in  B.  R.    Afhbrooke  v.  Manby.  %^fflc']f 

hdnkfttptcy 
rr^jri^Qw  the- right  to  the  alTignec,  but  it  is  no  more  than  the  oi<f  righf  wt'eh  -tbe  bafikrupt  b^dt  * 
h^»n  be  ^Ad^mtmiued  amy  u3  of  bankrvpicy^  and  tbercioic  the  aHi^nce  muU  take  it  in  the  fame 

'        *  plight 


Ill  <(|^l|^  M.  ^Bfl^^HM 

plight  and  oondidon  at  the  bankrapt  himfelf  bad  it,  aod  fo  it  hath  been  adjadgedio  tb€  aafe  tf 
Mafon  and  PluAkett*  that  tb«  aftgaee  waa  in  the  iame  (aa  t»  the  rig hr)  with  tbe  bankrupt  bitll- 
Iclf,  and  confe^ueniiy,  if  be  waa  ba^'cd  by  the  ftatutc  ofJiinitatianijTo  ibaii  the  aAgnee.  '8'ltiod^ 
171, n7a.     Trin.  ^  Geo.  '  Gfcy  V.  Bendifli. 

Thouf(h  the  afligoee  of  the  tffe^  of  a  bankrapt  claim*  under  the  aft  of  parlianieiit,  yet  as  the 
Hatute  of  limitations  night  be  pleaded  againft  the  binkrupt,  by  the  fame  feafian  it  is  pleadable 
agatnft  fuchaifigoee:  per  Ld.  CbanceUor.  f  Wjou'a  JUp.  444.  Midi.  173a.  S«tttH  Sea  Com* 
fanj  V,  WymondTell. 

8.  Nkici  dt  the  affignment  of  die  debt  is  not  neeeflary  to  be 

Sjiren  t$  the  Mtor  before  adUon  brought  bv  the  affisnee  for  the 
ebc«  Lutvir«  456.  Trin,  4  Jac.  2.  Shugnter  v.  Pierpoint. 
^'^c^LI'  ^*  ^  ^  fpecial  .adioQ  on  the  cafe  brought  by  tbe  j^intiff  as 
BO  ju^'  afl^gnee  6f  the  coaimiffioners  of  baakntpts,  he  netd  mt  JbnO  h$to 
■lent  or  tbi  perfin  becunu  bankrupt.  Cartb.  29.  Pafch.  I  W.  &  M.  ia 
©piniop*      B.  K.    Pftpys  V.  Low. 

Show.  loo.      10.  In  ije^nunt  brought  by  the  aiSgnees  of  conmifloners  of  *- 
toioS.s.c.  bankrupt,  upon  the  bankniptx^  of  AMemuui  Backw^H,  io  which 
The  rcy^^*^'  ^^^^  affignees  were  leflbrs  of  the  plaintiff  in  ejedm^nty  and  a. 
porter  adds,  fpecial  Y^vdiSt  being  found)  which  was  now  to  be  argued,  the 
****VJ*:      Attorney  ^General  Trevor  interrupted  Ae  arguine  it,  for  ^t  the. 
fi?verai  *'     vefdlft  had  abated  ibe  declaration,  for  it  appeared  by  the  veidi£l| 
timet,  bat    that  tbi  diwdfi  u  tbi  phint^^  upon  whidi  this  ejedment  vms 
ccf  over^t^^  brought,  vfa$  madi  hy  the  aff^niet  of  the  bankrupt  bifire  tbi  en- 
«!c^tion.    roUnunt  §f  the  bargmin  andjale^  by  which  the  cummxjfimurs  had 
affigned  thi  lands  to  the  lejfors  of  the  plaintiffs  and  though  the 
.enrollment  of  a  deed  (hall  relate  to  the  delivery  of  <he  fame  d^ed 
.   to  avoid  mefiie  incumbrances ;  yet  every  bargain  and  fale  before  . 
enrollment  is  void,  and  cannot  be  mane  good  by  any  relation, 
becauie  the  bargainee  hath  no  elbte  before  enrollment,  and  if  fo, 
he  could  not  grant  any  eftate;  and  here  it  appears,  that  fhe 
leflbrs  of  the  plaintiff  had  not  any  tide  at  the  time  of  the  demife, 
upon  wkicii  tUe  phuntiff  declared ;  and  the  Court  Jield  this  to  8e 
a  iktal  exoepdon.    Cardi.  178:   Hill.  2  &:  3  W.  '&  M.  in  E.  R.  ' 
Bennet  V.  Gandy.  ' 

^  Mod. 444*  !'•  Adion  upon  the  cafe  by  affigmedl  commiflibni^r^  of  bank- 
s.  c.  and  rupt,'  fetting  fofth,  that  the  banknipt  had  tecovered  fuch  a  fum 
laftlxoe  ^^>^  defendant's  teftator,  and  that  execvdon  remained  to  be 
tionfthr  done,- and  the  debt  was  afligned  to  pbundff;  and  that  goods 
Court  held  to  fuch  a  valuc  of  teftatoT  came  to  defendant's  hands,  which  he^ 
bVthJfc^  converted  .to  his  own  ufe.  After  vertlia  it  wes  moved  in  afri^^ 
other  of  judgment,  becaufe  not  f aid  that  his  commiffion.  was  obtained  upon 

wovda,aBd  pff i/iMi  i»  cc/nVf »;  as  flatute  direds  j  led  non  allocatur ;  for  though 
i!^^r'  Chancery  may  refufe  to  erant  a  commiffion  without  a  petition  in 
plaintiff,      writine ;  vet  if  they  wtiT  do  it,  it  fhall  nof  vidate ;  and  this  may 

Ibid,    be  a  fitppiemental  ccmmjfion^  which  requires  no  petition  in  writing  i 

«fc*al «  **^  '^  ^'^^  notfaid  in  the  declaradon,  that  the  money  wds  not  paid 
•aion  of  /^  *he  bemkrupt  brfore  the  ait  committed  \  but  per  Cut,  faying  thai 
debt  execution  remaihedto  be  made^  f applies  thaty  and  plaintiff  had  judg- 

b^u^ij^tby  „j^^^     la  Mod.  306.    Mich.- 1 1 W.  3.    Turner  V.  Main. 

rigneea*  and 

ctceptaon  was  takcB»  bccavfe  k  waa  not  faid  that  the  defcadaat  bad  notice  of  this  ai&^mcnt  I 

but  per  Holt  Ch.  J.  no  notice  ia  nfCf ilary. 

II,  InAbrtatMt 


(CreWtoc  mid5anltrupt  1 1% 


'   IS.  HuUUtatus  4iflumpjn  by  the  affignee  of  commiffionen  of  3^«il(*  59* 
bankn^ytcy  'fvr  goolL  fold  afitr  bankruptcy  committed,  lies,  or  may  ^'^'^'  ^* 
Ixring  trover^  but  not  bodi.    12  Mod.  324.    MicL  11  W.  3. 
Hu£y  V.  FiddalL 

13.  5  Ge0.  2.  cap.  30.  S.  38.  £na£b,  that  no  fuit  in  equity  fiall  A  doubt 
he  C9mnuncidj  by  the  aj^neesy  without  the-  confent  of  the  major  *^^'°?* 
part  in  value  of  the  creditors  prefent,  at  a  meetings  purfuant  t9  loignr^^ 
notice  in  the  Gazette.  over  of  • 

term  by 
the  bankrupt  wii  abfoloCe,  or  by  w«y  of  mortgage  onlv ;  the  qoeftioih  at  a  mecttog  of  ihe  credi- 
Con  for  that  purpofe  was,  wbetber  tlve  aflignees  (bould  bring  a  bill  (o  redeem  this  leafebold  eftate, 
or  not;  bat  the  majority  of  the  crrdiiort  were  of  opinion  not  to  do  it,  and  the  alfignees  being 
thereby  diiabled  from  doing  it  by  this  cUufr  in  thit  (tatiitei  tbe  refi  of  the  ereditorts  who  were  of 
Opinion  for  bringing  fuch  bill,  hroygbt  a  Ml  in  their  oftm  nmme*  mgmiftjt  the  fuff^ed  mortgagee 
mmdmjigmen  ef  the  cemmiffieMen  fraying  to  he  let  in  to  redeem.  The  afiianeei  an(  wered,  that  they 
were  de(iroa»  it  (bould  be  redeemed,  but  the  fuppofcd  mortgagee  oppotcd  it.  The  queftion  now 
watf  whether  thia  ball  was  well  brought  ?  And  Parker  J.  who  fat  for  the  Lord  Chancellor^ 
thongbt  that  it  waa,  and  that  if  the  nffignee*  rrju/ed  to  hring  a  hill^  that  it  fir  the" benefit  of  tbe 
huArwpl'i  efiatet  any  creditor  has  a  right  to  bring/neb  bill^  under  teril  ofcofii  \  and  decreed,  That 
tJi«  alfij(fieea»  in  tbe  firft  place,  have  liberty  to  icdeem,  and  in  aeiauk  thereof  that' the  plaintiiFa 
(tlM  snmor  part  of  the  creditors)  (hall  have  this  redemption.  Barn.  Chan.  Rep.  30.  Pafcn.  1740* 
FrmklyB  v.  fcni«— ■  ■  But  he  faid,  that  in  general  where  there  are  proper  perfoni  to  get  in  tho 
cftatc  of  another,  a  court  of  equity  wiH  not  futfer  either  the  creditors  of  the  teftator,  or  the  credi- 
tors of  a  baokmpc,  to  bring  a  bill  in  equity,  in  order  10  get  in  that  eftate ;  but  if  an  executor  or 
alBgiieea»  under  a  commilfion,  will  collude  with  a  debtor,  there  is  no  doubt  a  creditor  may  bring 
bia  oil!  in  order  to  take  care  of  that  cikate,  and  charge  the  affigoccs  or  cxecuton  with  fuch  collu- 
fioo*    Barnard.  Ch.  Rep.  3a. 

14.  When  an  adibn  is  brought  by  an  affignee  under  a  com-  f  IZ3  1 
miffion  of  bankruptcy,  it  need  not  be  fot  forth  in  the  declaration 

bow  he  became  c^gnee.    %  Barnard.  Rep.  in  B.  R«  309.  Trin.  6 
Geo.  a.    Hutchins  v.  Smith. 

15.  Where  a  perfon  ma|:es  payment  of  a  debt  to  a  creditor j  foon 
exfier  be  becomes  a  bankrupt^  and  the  creditor  bad  no  notice  of  the 
ianJtruptcyj  at  the  time  he  received  the  money ;  the  affignees  under 
the  commiffion  (ball  not  be  allowed  to  recover  the  money  back 
again  in  an  indebitatus  ajfumpfity  but  onlv  in  an  a£bion  of  trover. 
Ami  the  reaibn  is,  that  they  cannot  infiir  upon  having  the  money 
by  way  of  cpntra£l,  but  as  a  tort.  Barnard.  Chan.  Rep.  207* 
Micb«  1740.    Bourne  v.  Dodfon. 


(D.  a)    Power  of  Affignees.    As  to  making 

Dividends. 

tr  5  Geo.  2.  cap.  ^O.T^ERSONS  chofm  aiTignees  (hall,  after 
S.  33*  Mi      the  expiration  of  4  months,  and  within 

12  months  from  thf  time  of  iffiang  fuch  commiffion^  caufe  21  daya^ 
notice  to  be  given  in  the  Gazette,  of  th^  time  and  place  the 
commiffionert  and  affignees  intend  to  meet  and  make  a  dividend,  at 
which  time  the  creditors,  who  have  not  before  proved  their  debts, 
fludl  be  at  liberty  to  prove  the  fame ;  which  meeting  for  the  city  of 
London^  and  all  places  within  the  bills  ef  mortality j  JhaU  be  at  Guilds 
balli  and  upon  every  fuch  meeting  the  affignees  fliall  produce  ac- 
CQvnC  of  their  receipts  and  parents,  and  of  what  ihall  remain 
*'  Vou  VII.  K  out-ftanding, 


1 1$  €refleoc  atjl  %«iiittt^ 

eut<^ffanding,  and  Jball  (if  the  creditors  frefertt  require  tie  fimt) 

be  exatnined  upon  oath  orjolemn  affirmation^  touching  the  truth  of 

fiich  account  \  and  the  ajfignees  JhaU  be  aUowed  all  j^  alhhvances^ 

0nd  the  commiifioners  ihall  order  fuch  part  of  the  nevt  prsduce  ^ 

the  /aid  bankrupts  eflaiiy  in  the  hands  of  the  affignets^  as  they  JhaU 

think  fity  tO'  be  divided  amongst  the  credii9rsy  and  JhaU  make  fuch 

%rder  for  a  dividend  in  writing,  and  JhaU  catfe  one  part  of  fuch 

•rder  to  be  filed  amongst  the  proceedings  under  the  commjjtm^  ani 

fiali  deliver  unto  each  of  the  ajjignees  a  duplicate  of  fuch  order^ 

which  order  Jhall  contain  an  account  of  the  time  and  piace  of  maiing 

fuch  order  J  and  the  fum  total  of  the  debts  proved^  and  the  fum  total 

ef  the  money  remaining  in  the  hands  of  the  afftgmes^  and  how  muck 

tn  the  pound  is  then  ordered  to  he  paid  \   and  the  -afftgnees  in  pur^ 

fuance  of  fuch  order^  and  without  any  deed  of  dijlribution^  Jhall 

forthwith  make  fuch  dividend^  and  take  receipts  in.  a  book  from  each 

creditor.  ' 

2.  S.  37..  Within  18  months  after  the  iflulng  forth  of  any  fuch 

commiiSon,  the  affignees  (hall  make  a  fecond  dividend,  in  cafe  At 

tflate  was  not  wholly  divided  upon  the  firfiy  and  JhaU  caufe  ilotfW 

to  be  inferted  in  the  Gazette^  of  the  time  and  place  the  faid  conmiif' 

J^ners  intend  to  meet  to  make  ajecond  dividend^  and  for  the  creditors). 

who  (hall  not  before  have  proved  their  debts,  to  come  and  prore 

the  (ame ;   and  at  fuch  meeting  every  afljgnee  (hall  produce  upon 

oath  of  aiffirmation  his  accounts,  and  what,  upon  the  balance  uall 

appear  to  be  in  his  hands,  (ball  by  life,  order  of  the  eommiffionert 

be  forthwith  divided,  which  fecond  dividend  flnm  be  finals  unlefs  eutf 

fuit  JhaU  be  dependingy  or  any  part  of  the  efiatt  fhuiding  outj  or  un* 

lefs  fome  future  eftate  of  the  bankrupt  Jhall  afterwards,  come  td  the 

ammees,  in  which  cap  the  affignees  fl)aUy  as  foon  as  mofSey  convert 

fuch  future  eftate  into  moneys  and  (hall  within  twa  months  after^ 

by  the  like  order  of  the  commiffionersy  divide  the  (ame. 

£  1 14  1       3*  Commiflioners  of  bankruptcy  appoint  s  dividend  to  be  made 

of  the  bankrupt's  cttzte ;    a  credits  under  the  tomnnffion  negleSs  #» 

receive  of  the  affignees  his  proportion  of  thai  dividend  \  the  cjfignert 

afterwards  breaky  and  run  away  with  the  dividend  that  was  ift 

their  hands ;  the  creditor  (hall  not  be  allowed  to  come  upon  the 

bankrupt's  eflate  for  that  money,  but  muft  take    his  remedy 

againft  the  affignees  as  well  as  he  can.     Gited  by  Ld.  Chancellor 

as  a  cafe  that  had  been  put ;   but  his  tordfhip  (aid.  That  -Cafe 

wholly  depends  upon  the  deed  of  dijiribution  made  by  the  commijfioners^ 

afcertaining  the  dividend  \   for  if  no  fuch  deed  of  di(lribution  had 

been  made,  the  creditor  would  have  been  allowed  to  bave  'Ctai# 

upon  the  bankrupt's  eftate,  and  would  not  have  been  confined  to> 

bave  taken  his  remedy  againft  the  aflignees.     Bernard.  CbaAi 

Rep.  419,  420.  Hill.  1740,  in  cafe  of  Smith  v.  Duke  of  Ckaa* 


(E.a* 


fSft^m  $x^ 'Bntuum  *<# 


(E.  a)    AjEgnees.    Relation.    Tp  what  Tiipe 

tkeir  IntereA  relates. 

I 

f.  /COMMISSIONERS  of  bankrupt  have  only  a  ftower,  Vcnt.3«c». 
V-i    aqd  no  eft^te,  and  to  pafs  the  eftate,  there  muft  not  oiJy  fhe^^J^^ 
be  a  deed  indented,  but  the  indenture  muft  he  inrolleJdh^  and  in  faidrthachi 
fuch  cafo  there  is  ng  relation  \  for  in  this  cafe  no  time  is  men-  "i°enle 
tioned  within  which  it  is  to  be  done,  fo  that  it  might  extend  to  £f  f^"^^ 
feren  or  twenty  years,  which  would  be  dangerous,  and  judgment  It  would  * 
accordingly,    a  Jo.  ^(96,  197.    Perry  v.  Bowers.  be  ver]|r  in. 

to  admit  of  rcUtion,  becaare  no  time  prefixed  for  the  inrolmeot.  Sed  adjori^tor.— -— — Skiniu 
^o.  pL  6.  S.  C.  yrgued..  '  '  a  Show.  i^6.  pi.  S4t-  Berrit  v.  Bowyer.  S.  C.  adjudged,  per 
IOC.  Car.  that  ioroloicnt  ia  naccflar)'  before  any  thing  can  paft  by  fucb  deed  of  affignmem,  or  bai- 
fatn  and  (ale  firom  the  commifliooera. 

9»  J.  H.  by  fpecial  verdl^^  appeared  to  be  a  bankrupt,  and  was 
committed  two  months  in  165 1,  and  recommitted  far  Mother  a£l  in 
1657,  '*^  ^'^^  ^^  '^'^  fi^  yearsy  whereof  he  was  pojfejfed^  w^s 
JUd  to  the  defendant  by  the  bankrupty  and  in  1660,  the  commiffioners 
Joldi9  the  plaintiff.  The  words  of  the  a<5l  are  not  after  he  (ball 
firft  be  a  bankrupt,  for  then  the  earlier  being  a  bankrupt,  would 
^er  five  years  be  a  perpetual  fuperfedeas  to  all  tradefmen ;  but  if 
^ne  has  fotdy  and  then  five  years  pafs^  without  any  a£l  of  bankruptcy^ 
the  purchafor  is  fqf^j  and  no  after  aft  can  hurt  him  ;  but  where  the 
ba^rupt  contiffues  in  poffeffiony  any  after  aSl  is  fufpcient  to  bind  the 
term^  jud^rment  clearly  for  the  plaintifF.  Keb.  722.  pi.'  54* 
Paich.  16  Car.  2.  B.  R.    Spencer  v.  Venacre. 

3.  The  plaintiff  obtained  a  judgment  in  debt,  and  afterwards  Mod.  93. 
hecame  bankrupt  \   the  defendant  brought  ^rr^r  in  the  Exchequer  '^^j**!.^*^* 
Chamber,  and  ^'oxt  ^<^jiidgmint  :iva^s  affirmed^  and  the  record  fent  counfci 
back  into  B.  R.     Then  a  commillion  of  bankruptcy  was  taken  agreed  to 
out,  and  the  commiffioners  aiDgned  this  judgmenti  but  the  plain^  J.*K°j*|.* 
tiff  fued  out  execution^  and  the  money  Was  levied  by  the  flief iff,  'and  fj|^g"  ^^ 
brought  into  courts  and  thea  the  aifignee  moved,  that  it  might  not  try  the  fpe- 
fce  delivered  to  the  plaintiff,  furmifing  that  the  judgment  was  ^'J  |he*^h^ 
aifigned  to  him  as  before  \  the  court  thought  it  would  be  hard  to  be  a  bank- 
ftay  the  money  on  a  bare  furmife,  and  for  aught  appeared  it  was  raptor  not» 
Ac  plaintiff's  due.     But,  however,  becaufe  it  might  be  hazardous  ^^^^^  ^. 
io  .deliver  it  to  him^  they  confented  to  detain  it,  fo  as  the  afEgnee  ed  it. 
flrofdd  -forthwith  take  .out  a  fcire  facias  in  order  to  try  the  bankr  {[1151 
ruptcyy  or  otherwife  that  it  fbould  be  delivered  to  the  plaintiff* 
Vcat.  193.  Pafch.  24  Car.  2.  B.  R.    Monk  v.  Morris. 

4«    Payment  by  debtor  of  a  bankrupt  either  to  the  bankrupt  Per  Cur. 
Umfelf,  or  to  biscredUor  before  notice  of  the  bankruptcy,  and  before  payment  to 
fbe  conuniflion  fued  forth,  is  a  dtfcharge  againft  the  commiffionerr,  ^f^r  ^ouVa 
or  the  affignee;  per  Hale  Ch.  J*  and  Cur.  3  Keb.  190.  pL  38.  ic  void,  b^t 
Trin.  25  Car.  2.  B.  R.   Grove  v.  Smith.  if  no  notice, 

■*  or  if  the. 

ffnty  be  coinpellcd  to  pay  by  bit,  w  bere;^  before  tny  eeaniflioo  fued  oat,  it  ia  •  f90d  difchargt. 

K  a  ^         And 


fits  €iitriSm.m»^B0im^ 

And  judgment  for  the  plamtifF,  ind  anciently,  till  the  commiflioii  fued  out,  the  debtor  ooght  not 
to  re-pay,  though  he  nad  notice  of  bankropcy.  3  Keb.  230.  Mich.  85  Car.  2.  B.  R«  Prio  v« 
fical. 

5,  If  a  man  pays  money  due  to  a  bankrupt  before  notice^  he  ihall 
not  be  charged  for  it  again  ;    but  if  he  have  mticey  and  it  be  re- 
covered from  him  by  law  he  (hall  not  be  charged  neither  j  for  per- 
haps nobody  will  take  any  commiffion  out  againft  him.    Freenu 
Rep.  349.  pi.  435.  Mich.  1673.    Pym  v.  Benfon. 
Skin.  21.         6,   In  a  fpecial  verdift  in  trover  tor  120I.  the  cafe  was,  P.  a 
fli'tcsit^ha  J^dc*^  committed  an  a£i  of  bankruptcy  in  1673,  and  kept  on  Ms  trade 
P.  waaa      tiU  1677,  zad  then  bound  his  fon  apprentice  to  F.  the  defendant, 
trader,  and  and  paid  him  120L  being  the  ufual  Jum  given  in  fuch  cafes -^    and 
hU^avSw  "*  '^79  ^  comnuffion  of  bankruptcy  ijfued  againjt  P.  and  he  was 
of  pariia-     found  a  bankrupt,  and  this  120/.  was  aj/ignedhy  the  commiflioners 
ineai,asbe-  as  the  money  of  the  bankrupt  in  the  hands  of  F.  to  the  plaintiff, 
img'a^r-     ^''  ^^^  ^^"^^  ^^'^»  ^^  ^^  ajfignment  was  illj  it  being  (o  long 
van^  and     before  the  commiffion,  that  the  money  was  paid,  and  when  there 
thereupon    ^as  no  fufpicion  of  being  a  bankrupt,  and  no  manner  of  fraud  or 
chVrged       fraudulent  intention  found,  or  to  be  imagined.    3  Lev,  58,  59. 
from  an  ar-  Trin.  34  Car.  2.  C.  B.    Rider  v.  Fowle. 

reft,  and 

that  be  fuffered  faintfelf  to  be  outlawed,  having  notice  of  the  exigent.     Then  he  bound  bia  (bo 
apprentice  to  F.  the  defendant,  giving  120I.  with  him,  which  the  cominiilioneia  afligded  to  the. 
plaintiff.     North  and  Windham  J.  held  the  payment  of  the  laol.  not  to  be  a  provifioD,  but 
Charlton  and  Leviaa  doubted ;  &  adjornatur.    But  afterwarda  adjudged  for  defjtpdaflt.    . 

t 

7.  JJJignment  of  a  term  by  commiffioners  of  bankruptcy  was 
made  to  a  creditor^  who  before  inrollment  of  the  deed  of  afltgnment 
made  a  leafe  to  the  defendant^  and  then  the  deed  was  inrolled*    Per 
Cur.  fuch  a  leflee  cannot  maintain  an  ejedment,  becaufe  the 
leafe  could  not  have  been  before  the  inroOment ;  the  words  of  the 
ftatute  are,  that  commifHoners  may  fell  by  deed  inrolled ;  fo  with- 
out inrollment  no  fale*    12  Mod.  3.  Mich.  2  W.  &  M.   Elliot  v« 
Danby. 
a  Birnard.        8.   By  bankruptcy  the  property  is  in  the  creditors^  and  affignee 
Rep.  in       )^23  ^^^  Q^^  remedy  as  bankrupt  would  have  had*    12  Mod.  324. 
Mich'.?*^'   Mich.  II  W.  3.    Huffey  v.  Fiddall. 

Geo.  a.  in 

cafe  of  Bracey  v.  Dawfon.  the  Ch.  J.  faid,  He  could  not  agree,  that  the  bankrqpt  ceafcd  to  have 
the  piopcrty  of  his  goods  at  the  time  of  the  a&  of  bankruptcy  commitied ;  the  property  deo 
continue  in  him  even  till  the  aif^nment.  The  property  is  never  in  the  coromiiHoncis,  they  have 
only  the  power  given  them  of  afligning  the  cfFc£ls« 

9.  If  there  be  an  aSl  of  bankruptcy  committed^  and  a  creditor  ob* 
tains  a  judgment  fubfequent  to  it^  and  then  a  commffTion:  is  taicett 
out  i  now  the  judgment  is  hereby  avoided.  At  Niii  Prius  coram 
HoItCh.  J.   12  Mod.  446.    Anon. 

10.  Trover  the  plaintiff's  title  was  under  a  bill  of  f ale  from  tin 
Jheriff\  the  defendant's  under  an  aflignment  firom  commiffioners 
of  tenkrupt,  the  cafe  was,  A.  was  arrefted  at  the  fuit  of  J.  S. 
and  put  in  bail  \   then  Jitrrendered  hinfeq^  in  difcharge  of  the  baii^ 

L  116  3  and  continued  in  prifon  two  months  y    fo  that*  by  21  Jac.  cap.  iQii 

*  by  relation  he  became  a  bankrupt  &om  the  time  of  the  arreft^ 

which  being  pdor  to  the  bill  of  ialc,  the  plaintiff  bad  no  property, 

.  ►  ^    »  and 


Ctenttot  mtti  OBrntfttuinx  ii« 

afifor  tfaat  opinion  was  Holt  Ch.  J.  but  in  this  cafe  the  coinmiffiin 

3f  bankruptcy  being  taken  out  before  the  two  months  were  expired^  he 
ireded  the  jury  to  find  for  the  plaintiiF.    Trin*  2  Ann.  apud 
GuildhalL 

1 1 •  One  Milk  the  14th  of  08t.  became  a  bankrupt  \  afterwards  1  Salk.  mi. 
zjudgmenty  &c^  and  a  fi,  fa.  was  had  againjt  bis  goodsy  Uc,  which  P*- *  ^'S^»* 
were  feifed  and  fold.     In  December  foWtwing  a  commijjion  is  taken  Pafch'/y!^* 
Me/,  and  in  March  an  ajjignment  is  made  of  the  goods ;   and  the  af-  Ann  B.  R. 
fignees  bring  trover  generally.     Held,  that  if  a  man  becomes  a  jf>«s.p.«nd 
bankrupt,  the  property  of  his  goods  continues  in  him  until  affign-  s!T'  and 
ment,  but  the  property  from  the  zSi  of  bankruptcy  is  fo  bound,  upon  evU 
that  it  cannot  be  altered  until  affignment.     The  aflignee  fhall  ^^J*^*'  '*'^* 
have  all  the  goods^the  bankrupt  had  at  the  time  of  the  bankruptcy  a'crilT/  ^ 
being  committed.     The  affignee  doth  come  in  the  place  of  a  ^'m  argued* 
bankrupt,  but  doth  not  reprcfent  him  as  an  adminiftrator  doth  his  2*^'^^**** 
inteftate.     And  if  there  had  been  a  demand  proved  in  this  cafe,  the^r%nce 
the  trover  would  have  lain,  but  without  proving  an  a6lual  de-  ^•^  >  pro- 
mand  by  the  affignee  j  it  was  held,  that  the  ailion  will  not  lie,  pcr.^^^^^^**"! 
Holt,  but  Powell  J.  contra.    No  judgment.    Pafch.   7  Ann.  thcblnk-** 

Hidgell  v.  Clare,  r»picy,  and 

there  WIS 
tio  mefne  interval  of  time ;  ts  where  one  takes  out  letters  of  adminiftration,  he  has  the  property 
from  the  death  of  the  rateftate,  and  jna^'  declare  generally,  ut  de  bonis  fuis  propriit,  even  before 
an  adminiilration  fiied  out ;  but  Holt  denied  this,  and  faid,  he  ought  to  declare  fpecially,  and  fo 
the  plaintiir  might  have  doncin  tbe  principal  cafe,  and  he  relied  on  the  cafe  of  Perry  v.  fibwyer* 
and  faid,  the  alngnee  was  in  by  relation  from  the  time  of  the  bankruptcy,  fo  as  to  avoid  aU  mcfoe 
ads,  but  not  fo  as  tu  be  a£kually  inveiicd  with  the  very  property ;  adjoroatur. 

12.  An  aflignment  from  the  commiffioners  has  to  many  rc- 
fpeds  a  relation  to  the  time  when  the  a£l  of  bankruptcy  was  com* 
mitted.  And  therefore  //  after  fuch  a&  the  bankrupt  difpofes  of 
his  effeSlsy  the  affignment  fliall  certainly  over-reach  it.  Agreed 
by  the  Ch.  J.  2  Barnard  Rep.  in  B.  R.  34.3,  Mich.  7  Geo.  2* 
in  cafe  of  Bracey  v.  Dawfon. 

13.  And  he  agreed  the  fame  too,  where  a  fberiff  ihkes  goods  in 
execution  of  a  bankrupt^  and  does  not  deliver  them  over  to  the  party 
before  the  affignment  made,  the  aflignment  (hall  not  have  a  relation 
to  defeat  that  execution ;  becaufe  there  the  execution  was  com- 
pleated.  2  Barnard.  Rep.  in  B.  R.  343.  Mich.  7  Geo.  2.  in  cafd 
«f  Bracey  v.  Dawfon. 


(F.  a)    Aflignces  Chofen ;  When ;  How ;  and  by 
Whom ;  and  How  the  Aflignraent  is  to  be  made. 

I.  5  Geo.  2.  ca^.  30.  'T^ifjE  commiffnners  Jhall forthwith^  afte^' 
8.  26.  X      they  have  declared  the  perfon  a  baKk*- 

rupty  caufe  notice  thereof  to  be  given  in  the  Gazette,  an  I  /hill  ap^ 
point  time  and  plac&^for  the  creditors  to  meet  (which  meeting  for  the 
city  of  LondoUy  and  all  places  within  the  bills  of  mortality^  Jhall  bt 
at  Guildhall)  in  order  to  choofe  aflignees. 

2.  f .  27.  No  creditor^  or  other  perfon  on  the  behalf  of  any  cre^ 

K  3  ditory 


ii7  Cretiftoe  amy  "BAifttu^^ 

Jifory  JhaB  be  permitiid  t9  ^9ti  ih  fuch  tboue  tf  t^gneiS^  whofe  debt 
Jhall  not  amount  to  lol. 

*  3-  S.  30.  It  Jhall  hi  lawful  fm-  the  eoiAmiffumets  iKimediatdy 
io  appoint  aflignees,  which  ajfignees  fhall  be  removed  at  the  meet-« 
ing  of  the  cxtaxtorsfir  choice  ofajjignees^  if  the  major  part  in  value 
rf  them  then  prefent^  and  9f  fuch  perfons  auth$rtzed  as  afirefaid^ 
mall  think  fit;  and  fuch  aflignees  as  Jhall  be  removed,  mall  de- 
liver up  the  efieds  unto  the  aflignees  chofen  by  the  creditors,  arid 
all  the  efiate  ;  and  If  fuch  firjl  ajjignee  fhall  negle^l  by  the  f^ace  of 
ten  days  (after  notice  in  writing)  to  make  fuch  ajjignment  and  <&- 
Uveryy  every  fuch  firji  affignee  fljall  forfeit  200A  to  be  dijiributed 
itmongfi  th(  creditors^  and  to  be  recovered  by  fuch  perfon  as  the  com* 
mffumers  fhall  appoint  to  fue  for  the  fame. 

4*  S.  31.  It  fhall  be  lawful  for  the  Lord  Chancellory  upon  pe- 
tition of  creditors,  to  make  fuch  order  for  the  choice  of  new  affigneed 
ess  he /ball  think  jujl  \  and  in  cafe  a  new  afftgnment  fhall  be  ordered^ 
then  fuch  effe^s  of  fuch  bankrupt  Jhall  be  thereby  effeSfually  vefled  itt 
fuch  new  ajjigneesy  and  it  Jhall  be  lawful  for  them  to  fue  for  tie  fame 
in  their  namesy  ^nd  to  give  acquittance  for  debts  as  the  affignees  in 
the  former  afftgnment  might  have  done ;  and  the  comnuffioners  fhall 
£auje  publick  notice  to  be  given  in  the  two  Gazettes  that  Jhall  im^ 
mediately  follow  the  removal  of  fuch  afjigneesy  and  the  appointment 
af  others. 

5«  S.  42.  EnaSfSy  that  no  fchedule  Jhall  he  annexed  to  any  deed 
of  afli^nment  of  the  perjonal  efiate  of  fuch  bankrupts 


(G,  a)     Affignees.     Bound  by  what  Agreement, 
&c.  made  or  done  by  Bankrupt. 

Z.  O  IR  Stephen  Evans  had  diamonds  confignedto  him  by  Gover- 
•3  nor  Pitt  to  fell  for  his  ufe ;  he  charged  them  fraudulently 
est  a  lefs  value  than  he  fold  them  fory  and  after  became  a  bankrupt ; 
upon  which  a  queftion  arofe,  whetlier  the  ajfignees  under  the  com- 
miflion  of  bankruptcy  fliould  pay  cofls?  and  refolved  they  (hould 
But  of  the  efiate  \  for  if  he  had  been  here  himfelf>  he  mufl:  have 
paid  cofls,  and  the  aflignees  ftand  in  his  place,  as  to  his  eflnte. 
But  it  appearing  that  the  paper,  in  which  he  charged  them  at  a 
lefs  value  than  what  he  fold  them  for,  was  not  delivered  to  Mr.  Pitt, 
it  was  looked  upon  not  as  adual  fraud,  but  only  a  preparation  to  it, 
of  which  he  might  have  repented,  fo  no  cofls  againft  the  a^gnees. 
Seled:  Cafes  in  Cane,  in  Lord  King's  time,  lo,  17.  Trin.  I725» 
Child  V.  Pitt. 

2-  A  perfon  that  fues  out  a  commijion  may  be  difcharged  by  the 
ajjigneesy  for  they  are  truftees  for  the  creditors,  and  may  employ 
whom  they  pleate,  and  therefore  the  former  one  to  deliver  up  all 
papers,  &c.  on  being  paid  bis  bill.  23  December  2728.  Ld. 
Chao*  Kingi. 


(H.a) 


Cn^ttoc  dull  Xanlrttttt  ns 


(H.  a)    CommiffioQers  or  Ailignees,     Punifiiable 

or  Relieved*     In  what  Cafes. 

0 

X.  TT  And  o^er  Ac  plaintiils  are  creditors  of  a  bankrttpt,  but 
X  Jl»  H.  the  plaintMFwas  the  principal <:reditor,  and  they  all 
complain  againft  die  defendants)  who  were  ttffignees^  of  the  corn- 
mi  flloners  ;  for  that  they  have  recovered  judgment  for  331 A  of  the 
iankrupfs  eftate  in  the  jaid  iPs  hands ;  wherjeas  the  faid  bankrupt 
Tvas  indebted  to  him  in  700/.  and  that  H.  and  fame  other  of  the 
creditor s^  are  willing  to  take  their  proportion  of  the  Paid  331/,  whofe 
debts  are  nriv  in  danger  of  being  loft^  sf  the  whole  fiiould  be  received 
by  the  defendant  K.  4ntd  otbersy  aj/tgnees^  &c,  who  had  obtained  the 
Jaid  judgment ;  and  therefore  they  exhibited  a  bill  for  relief.  The 
defendants  demurred,  for  that  there  is  no  equity  in  the  bill  to 
change  the  law,  by  which  the  afSgnees  are  enabled  to  recover 
the  bankrupt's  eftate,  and  there  is  no  particular  char-ge  in  the  bill- 
that  makes  the  demands  of  the  aflignees  unreafonable.  The  court 
decreed,  that  H.  (hould  prove  his  debt  before  the  commiflioners, 
and  pay  to  the  defendants  their  proportion  of  the  faid  33XL  and 
cofts  to  be  diftributed  to  them  refpeflively.  Fin,  Q)an«  Rcp» 
164,  265,   Trin.  29  Car.  2.    Hawkins  v.  kin^« 

2.  W.  a  viSluatterj  was  greatly  indebted  to  m.  his  brewer^  and 
quitted  that  trade^  and  turned  innkeeper^  and  borrowed  money  of  N, 
bis  landlord^  to  buy  goods  to  furnijh  his  houfiy  and  for  fecurity  thereof 
made  a  bill  of j ale  to  N.  but  kept  the  pojfejjton  of  them.  Afterwards  W . 
became  further  indebted  to  Af,  for  drink  delivered  after  his  becoming 
innkeeper  i  but  not  being  able  to  go  on  with  his  trade,  he  agrees 
with  iV.  to  give  him  fecurity  by  a  new  bill  offale  of  the  fame  and 
ether  goodsy  hut  before  the  execution  W,  by  contrivance  with  M.  com^^ 
mits  an  aH  of  bankruptcy  \  and  N.  not  knowing  of  the  tricky  accepts  a 
new  bill  offale^  M.  fues  out  a  commiflloii,  and  gcrts  an  affign- 
ment,  and  then  brought  trovcj:  for  thefc  goods.  Holt  Ch,  J.  held. 
Quod  nullus  dedixit,  that  if  thefe  goods  of  W.  had  been  afligned 
to  any  other  creditor,  the  keeping  poflTelTion  of  them  had  made  the 
liill  of  falc  fraudulent  as  to  the  other  creditors;  but  fince  the 
original  agreement  was  as  here,  and  fo  honeftly  ind  really  made 
for  fecuring  the  defendant's  money  lent  to  W.  for  the  faid  purpofe^ 
the  agreement  was  good  and  honeft.  Ld.  Raym.  Rep.  286.  Hill« 
9  W.  3.  B-  R.    Meggot  v.  Mills. 

3.  5  Geo*  2.  cap.  30.  S.  26,  The  affignees  Jhallbe  obliged  to  keep 
books  of  account,  wherein  they  Jhall  enter  all  f urns  ofmoney^  or  other 
effeQs^  which  they  Jhall  have  received  out  of  the  faid  bankrupts 
eftate^  to  which  books  every  creditor  Jhall  have  free  rejhrt. 

4.  S.  42.  If  any  commijffioner  Jhall  order  expences  of  eating  and 
'drinking  to  be  made,  or  (hall  eat  or  drink  at  the  charge  of  the  cre- 
ditors, or  cut  of  the  ejlate  of  fuch  bankrupt^  or  receive  above  20 J. 
each  commiiBoner  for  each  meetings  every  fuch  coaumiConcr  iball 
be  difabUd  to  a^nn  any  commijfion  of  bankrupt s^ 

K4  (!•  a) 


1 19  Ccel^itot  ann  ^anlrtipt^ 


(L  a)     Frauds  between  Bankrupt  and  Creditor 

<  after  Commiilion  ifl'ued. 

I.  5  Geo.  2.  iop,  30,  TT?  FE RIT  fecurity  to  be  ghen  to  the  ufe  of. 
5,  II,  r^    any  creditor,  as  a  confideration  to  per- 

fuade  him  i»  fign  fuch  certificate,  fl>aU  be  void  >  and  the  party  fued 
onfucb  contraSi  may  fUad  the  general  iffue. 

2.  S.  24t  If  any  bankrupt^  after  a  commjjim  iffued  agatnjl  him^ 
Jhalipay  any  money  to  the  perfin  who  fued  out  the  (ame^  or  deliver  him 
goods^  or  other  fatisfaSlion^  for  his  debtj  whereby  he  Jhall  privately, 
receive  more  in  the  pound  than  the  other  creditors^  fuch  payment  or 
fatisf anion  given  Jhall  fuperfede  the  commijfion^  and  the  Lord  Chan^ 
cellor  JhaU  award  to  any  creditor  petitioning  another  commij/iony  and 
the  perfon  taking  fuch  goodsy  or  fatisfadiion^  JhaU  forfeit  all  he  has 
received^  or  the  value  thereof^  to  be  divided  amon^  the  bankrupt's 
other  creditors^ 


(K.  a)     Purchafors  afFefted.    In  what  Cafes, 

X.  T  ORD  Chancellor  faid,  There  are  frauds  which  equitf 
1  ^  can  only  relieve  againft;  and  there  are  other  inuuw 
where  particular  a£ls  of  parliament  make  the  legal  act  void,  &c. 
but  that  does  not  take  away  the  jurlfdidion  of  this  court,  which 
can  give  fuller  and  more  particular  relief.  And  a  pretended  fale  of 
lands  by  Ward,  Jhortly  before  his  bankruptcy^  to  his  brother,  on  f 
Jac.  I.  cap.  15.  was  fet  alide,  on  bill  by  affignees,  whereby  volun- 
tary conveyances,  by  perfons  who  arter  become  bankrupts,  are 
void. 

Objedion,  That  fuch  a  conveyance  would  be  void  at  law,  and 
need  not  come  into  this  court  to  fet  it  aflde  i  fed  non  allocatur. 
Mff.  Rep.  Hill.  17^3.  De  Goljs  v.  Ward, 
MS.  Rep^  2.  Upon  further  hearing  of  this  caufe,  ifllie  being  direded  to 
i?  Wifd?  ^^y  *^  bankruptcy  of  John  Ward^  upon  trial  at  bar  in  B,  R.  in 
Eaftcr  Term  laft,  he  wai  found  to  become  bankrupt  26  Augufi^ 
1725.  And  now  upon  the  equity  referved,  plaintiffs  (truftees  for 
the  S.  S.  Company]  prayed  an  account^  and  to  fet  ajide  conveyances 
that  J.  W.  had  made  Jince  his  becoming  bankrupt. 

For  defendant  Knox  Ward  and  wife  it  was  infifted,  that  previous 
to  their  marriage  by  fettlcment,  in  June  1729,/;!  conjtderatioa  of 
4000I.  portion  and  the  marriage  j,  TV.  agreed  to  pufehafe  lands 
of  I  cool,  per  ann.  out  of  the  fale  of  particular  lands  mentioned  ill 
that  fettlement,  which  lands  were  fubje£i  to  feveral  trufts  pre- 
cedent to  the  ufe  of  the  marriage  \  and  that  they,  being  purch^ors^ 
were  protefteci  by  the  Stat.  21  Jac.  1.  whereby  it  is  provided,  that 
no  purchafe  made  from  a  bankrupt  Jhall  be  in^achedy  where  the 
coTfamJJion  does  not  ijfue  within  five  years  after  the  bankruptcy  com-^ 
tnittedy  and  in  this  cilfe  it  did  not,  for  the  finding  him  to  becomb 

bankrupt 


Cee»f tot  anu  OBdnlintpt;  i  ic(» 

baidcnipt  ts  in  Auguft  1725,  and  the  cotnmiffion  did  not  iflue  till 
November,  1730. 

Mr.  Attorney  General  for  Knox  Ward  and  Wife  argued,  that 
though  their  fettlement  t$  not  by  adual  conveyance,  yet  it  is  a 
covenant  *  which  binds  fpecifick  lands,  and  a  purchafor  in  equity 
and  by  a^  is  within  the  intent  of  the  ftatute,  fbr  the  affignees^  are 
bound  by  the  &me  equity  as  the  bankrupt  himfelf  was,  and  cited 
the  cafe  of  Taylor  and  Wheeler  per  Lord  Cowper.  fieiides,  here 
defendants  had  no  notice  of  the  bankruptcy,  which  includes  notice 
of  all  the  ads  which  conftitute  the  banknipt,  as  being  indebted 
and  trading,  &c«  and  of  this  opinion  was  Ld;  Talbot  in  the  cafe* 
of  Mr.  Tyfoa's  bankruptcy,  where  iflue  was  directed  as  to  th^ 
notice  of  his  being  a  trader ;  but  the  ftatute  Jac.  x.  does  not  men«* 
tion  or  regard  the  cafe  of  notice  or  not. 

Mr.  Floyd  cited  Lev*  13,  14.  Radford  v as  in  poiti(t 

on  the  ftatute  Jac.  i.  And  in  equity  the  fettlement  covenantee}. 
to  be  made.  Is  to  be  confidered  as  made*  The  confideration  i$ 
unqueftionable,  viz.  marriage  and  a  portion. 

Mr.  Brown  for  the  plaintiffs  argued,  that  defendants  have  (hewn 
no  conveyance  to  defendant  Knox  Ward;  fo  the  queftion  is^ 
whether  plaintiffs  are  intltled  to  any  relief  againft  Knox  Ward 
^  and  wife  i  He  agrees,  that  if  they  had  been  antecedent  purchafors 
by  conveyance,  and  for  valuable  confideration,  they  wouM  be  pro« 
teded*  As  to  the  obje£iion.  That  the  articles  in  equity  are  to  be 
confidered  as  a  purchafe ;  he  faid,  that  in  the  articles  John  Ward 
does  not  covenant  to  fettle,  &c.  but  only  as  far  as  in  himfelf  lies 
he  would  ratify  and  confirm  the  articles  \  and  the  covenant,  &c. 
to  fettle  is  by  Knox  Ward,  who  under  former  deeds  was  intitled 
to  die  Airplus  of  the  eflate,  which  former  deeds  were  all  fubfequent 
to  J.  W.  his  father's  bankruptcy.  As  to  the  ftat.  21.  Jac.  it 
extends  to  aftual  conveyances,  and  that  are  fairly  and  honeftiy 
made  ;  and  by  Stat.  13  Eliz.  cap.  7.  as  to  conveyances  before  a^ 
of  bankruptcy,  they  are  void,  if  the  purchafors  have  notice  of  the 
fraud,  &c.  And  it  is  flrange  to  fay,  that  a  purchafor,  after  the 
bankruptcy,  fhould  be  prote^ed,  though  with  notice  of  the  fraud, 
&c. 

As  ttf  the  covenant  by  Knox  W.  on  the  marriage  articles,  it 
only  relates  to  the  general  furplus-— So  that  this  is  in  nature  only 
of  a  fecurity  to  raife,  &c.  to  purchafe,  &c. — All  the  declarations  of 
the  former  trufts  for  the  benefit  of  Knox  Ward  are  void  by  the 
bankruptcy,  and  he  was  privy  and  party  to  all  thofe  deeds  which 
were  fimdiilent  (and  it  was  (aid  was  the  fole  foundation  of  the 
jury  finding  J.  W.  a  bankrupt. }  As  to  Knox  W.  not  having 
notice  of  the  bankruptcy,  it  is  without  doubt  he  had,  and  knew 
his  fiitfacr  to  be  a  trader ;  bcAdes,  the  ftatute,  which  makes  the 
a£b  done  amount  to  a  bankruptcy,  is  notice  to  him  and  every 
body.  As  to  the  wife  and  her  father,  the  feveral  deeds,  &c.  and 
pretended  tranfadions  between  J.  W.  and  K.  W.  arc  all  recited 
in  the  mani:^e  articles,  &c. — ^But  per  Lord  Chancellor,  the  no* 
f ice  of,  the  deeds  is  not  fufficient,  but  that  they  were  made  witb 
fraudolcnt  purpofet    Whereupon  Mr.  Brown  (aid  further,  that 

the 
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die  purpoft  of  the  deeds  appears  psiticularly  frooi  the  very  deeds 
themfelves,  and  the  wife  and  her  fother  fhould  have  made  loquirjr 
as  t»  the  nature  and  intent  of  thofe  deeds,  kc*  And  that  there  as  no 
proof  of  payment  of  the  4000!.  portion,  or  of  any  part. 

Lord  Chancellor  faid,  the  great  difficulty  of  this  cafe  is  with 
refpe4^  to  Mrs.  Ward,  the  wife,  and  the  ifTue  of  the  niarriage  i 
for  as  to  Knox  Ward,  he  appears  to  have  been  party  and  privy 
Co  the  fraudulent  traniadions  of  his  father. — ^It  js  very  rare  that 
attempts  in  jcquity  are  made  to  fet  afide  a  marriage  agreement.— 
He.remembers  Shripton  v.  Wycherly  as  the  only  one, — ^As  to  the 
obje<^ion,  that  this  is  only  a  legal  conveyance,  he  agrees  it  is  no(^ 
but  by  the  articles  the  furplus  is  fubjedcd  to  make  good  the  in- 
tended purchafe  and  fettlement,  &c.  and  J.  W.  is  party  to  the 
articles.— -There  was  no  notice  to  the  wife^  or  father,  of  the  a6b 
[  I£I  |]  of  bankruptcy.— As  to  notice  of  the  deeds  whence  the  bank- 
ruptcy arofe,  that  is  not  fufficient.— And  you  cannot  come  to. 
impeach  a  purchafor  in  equity  without  notice,  any  more  than  you 
can  a  legal  conveyance,  &c. — It  is  not  fufficient  to  &y  that  Knox 
W,  was  intitled  to  the  furplus  only  as  a  volunteer  i  for  if  fuch 
fell  for  a  valuable  conflderation,  the  purchafor  ihall  protect  him- 
felf,  &c. — And  he  thought  a  purchafor  by  articles  is  a  purchaibr 
within  the  faving  of  the  ftatute  of  21  Jac.  i.  fo  as  to  defend  him- 
felf  in  equity,  &c.*-^Knox  W.  is  not  within  the  ftatute,  and  he 
takes  lefs  by  the  articles  than  he  had  before,  &c.    Adjornatur* 

Afterwards  Ld.  Chancellor  declared  that  he  had  (poke  with  the 
Ch.  J.  of  B.  R.  who  had  told  him  that  the  jury  found  J.  W, 
bankrupt  from  executing  the  deed  of  25  Auguft,  1725,  and  that 
no  26k  of  bankruptcy  was  proved  before  or  after,  but  the  execu- 
tion of  that  deed. And  no  other  ad  of  bankruptcy  till  1726. 

The  parties  then  by  diredlion  of  his  lordfhip  went 

en  into  the  caufe. ^The  marriage  articles  of  Knox  W.  were 

read,  and  Mr.  Attorney^General  of  counfel  for  Knox  W.  &  Ux« 
iaid,  that  the  ftatute  fecures  purchafors  generally^  whether  dire^fy^ 
or  ifuUreSily  from  bankrupts^  &r.— ^And  in  equity  it  is  not  ma- 
terial, whether  the  purchafe  be  by  aAual  conveyance,  or  by  arti- 
cles, &c.  and  the  covenant  bind^s,  &c.  and  defcends,  &c«  and  cite4 
the  cafe  of  Kirk  v.  Clark,  Preced.  Ch.  223.-— As  to  the  objedion, 
that  Knox  W.  and  his  wife,  &c.  are  to  be  confidered  as  having 
notice,  &c.  there  was  no  evidence  as  to  that,  except  what  is 
colleded  from  the  articles,  but  that  is  not  fufficient  ;-*Nor  any 
thing  but  notice  of  the  deeds  which  made  the  bankrupt  in  17251 
but  then  there  fliould  be  notice,  that  the  creditors,  for  whom  tho(b 
deeds  were  made,  were  fidlitious,  &c.  which  was  what  made  tha 
bankrupt — But  fuppofe  there  was  notice  that  there  had  been  an 
aft  of  bankruptcy  by  Mr.  J.  W.  in  1725,  they  neverthelefs  wer^ 
proteded  by  die  ftatute,  becaufe  the  ftatute  is  general,  that  no 
purchafor  ihould  be  impeached  where  the  comroiffion  doe$  not 
ifllie  in  five  years,  &c.  and  afked,  if  that  is  faying,  a  purchafor 

without  notice? And  the  ftatute  which  mentions  purchafors, 

as  the  ftatute  of  Eliz.  for  making  void  voluntary  fettlenients,  dp 
not  regard  whether  there  is  notice  or  not  of  the  preceding  fettle* 

'  ment. 
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nent««-*And  the  reafon  of  the  ftatute  is,  that  if  a  siaii  Continven 
to  deal  for  fo  many  years,  &c.  without  a  commiflion  of  bankruptcy 
taken  out,  his  a^  (hidl  be  valid  where  they  were  for  a  confix 
deradon.— -An  equitable  purchafor  is  within  the  ftatute,  as  in  the 
Either  cafe  on  the  ftatute  of  Eltz.  As  fuppofe  A.  pays  a  conii* 
deration  for  an  equity  of  redemption,  he  (hall  be  preferred  in 
equity  to  a  voluntary  conveyance  of  the  equity  of  redemption 
preceding,  upon  the  equity  of  the  ftatute.  It  was  aUb  objeded| 
that  this  purchafe  by  the  marriage  articles  is  fubjed  to  the  power 
by  J.  W.  in  the  deed  of  September  7,  1725,  where  the  power  is 
to  charge  the  premiiles  with  any  further  fum  for  payment  of  bis 
debts.— -—And  objedcd  that  the  marriage  articles  is  fubje£k  t<> 
this,  &c.  ■ '  ■  Then  as  to  thefe  two  queftions  }  ift.  Whether  the 
marriage  fettlement  is  fubje6l  to  this  power?-— And  adly,  Whc** 
Iher,  if  it  be,  this  power  is  transferred  to  the  plaintiffs  or  fbe 
affignees? — ift.  The  power  is  not  referved  in  the  marriagd 
articles,  all  that  is  there  is,  that  after  the  trufts  performed  in  this 
former  deed,  &c.  Afr.  y.  W^  ratifiis  and  confirms^  &ff.  tbg 
power  and  trufi ;  and  J.  W.  agrees  that  the  fettlement  be  made 
of  loool.  a  year  out  of  a  furplus  arifing  after  the  trufts,  &c.  as  in 
the  former  deed.— -The  power  therefore  is  extinguifhed  by  the 
marriage  agreement  inconfiftent  with  it  as  much  as  if  it  had 
been  releafed.-— Suppofe  J.  W.  had  fold  the  eftate,  could  he  after 
execute  the  power,  &c.  ?— Befides,  here  J.  W.  in  1727  did 
appoint  feveral  debts  to  be  paid,  &c.— The  next  queftion  will 
be,  whether  the  affignees  (if  the  power  did  ftill  exift)  could  have 
the  benefit  of  it?    For  the  plaintiffs  was  cited  Jordan  v.  Savage  [^  122  ]] 

heard  before  Ld.  King. But  the  execution  of  this  power 

would  charge  the  eftate  he  had  fold,  &c.  i.  e.  contracted  for; 
which  is  a  fide  in  equity. — If  the  ftatute  had  "not  transferred' 
^ftates  in  tail,  the  Court  would  not  have  compelled  the  bankrupt 
to  have  fuffered  a  recovery,  or  levied  a  fine,  &c.  and  yet  this  is  a 
power  in  the  bankrupt.— -If  the  conveyance  in  1725  by  the  bank<> 
rupt  was  void,  then  it  remained  in  J.  W  •  to  convey  for  a  valuable 
confideration.<-^So  if  confidered  as  voluntary  only,  he  would  have 
it  ftill  in  his  power  to  convey  to  a  purchafor. 

Lord  Chancellor  iaid,  this  is  an  extraordinary  cafe,  and  he  be*^ 
lieved  none  like  it  before,  and  hopes  never  will  again,  and  therefore 
it  is  incumbent  on  the  Court  to  do  all  they  can  to  prevent  the 
like.  Here  appears  a  fcheme  of  fraud,  through  many  years,  to 
defraud  juft  creditors.-*-^The  nature  of  the  cafe  is  of  a  gen* 
deman  having  a  very  great  eftate,  and  not  greatly  indebted,  except 
tiie  demand  by  the  S.  S.  Company.-*-The  deeds  begin  with  th6 
convejrance  of  25th  and  26th  Auguft,  1725.  And  by  fubfe^ 
quent  deeds  all  the  real  and  perfonal  ef^te,  even  to  houfhold 
goods,  are  vefled  in  truftees  to  pay  pretended  creditors,  the  foa 
joining  with  the  father,  but  not  one  of  the  pretended  creditors  $-^ 
And*  no  diftrefs  from  any  creditors,  &c.— Amongft  other  trufls  is 
tte  extraordinary  power  in  Ae  deed  of  7  Sept.  i  725  for  J.  W. 
io  dai^e  any  x)tner  debts.--— ^And  laft  of  all  the  whole  (urplus 
of  all  tne  eftatcs  is  vefted  in  the  fon  Knox  W«-— ^Then:  comes 

the 
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the  marriage  articles  in  June  1729,  and  therein  every  one  of  tifg 
former  deeds  are  recited  to  be  in  confideration  of  die  marriage 

of  K.  W.  with  Mrs* and  4000I.  portion  (but  not 

proved  paid.)  The  furplus  agreed  to  be  fubjed  to  a  term  of 
200  years  to  pay  4OQU  a  year  to  Mr.  J.  W.  for  life,  if  he  (hall 
particularly  denund  it,  and  then  for  K.  W.  and  his  wife ;  then 
to  purchafe  lands  of  loool.  per  ann.  in  tail  general  to  K.  W. 
remainder  Co  his  right  heir,  with  power,  as  to  portions  for  children, 
and  power  for  tniftees  to  provide  coach  and  horfes  for  Mr. 
J,  W.— Then  there  is  another  deed  of  fooner  date  by  K.  W. 
the  fon,  fubjeding  the  manor  of  W,  to  fame  ufes. — A  bill  was 
brought  by  the  affignees  to  fet  afide  diefe  deeds,  Sec,  an  ifliie  was 
dire&d  and  the  jury  find  J.  W,  bankrupt  26th  Auguft  1725,  being 
the  date  of  the  nrft  deed  of  releafe,  by  which  that  deed  is  over- 
reached.-*-And  the  judges  certify,  that  this  deed  was  the  a£):  of 
bankruptcy,  as  being  made  to  defraud  bis  creditors.— The  quef- 
tion  is,  what  the  confequence  of  this  verdid  is  ?— ift.  in  law, 
— «nd  next,  how  in  equity— At  law  this  deed  and  all  fubfequent 
imes  are  void.  But  it  was  objedled  from  the  ftatute  21  Jac.  x. 
that  the  commiiSon  of  bankruptcy  was  not  taken  out  till  20th 
No^^ember,  1730,  above  five  years  after  the  a6l  of  baDkruptpy) 
md  by  a  claufe  in  that  ftatute,  purchafors  in  fuch  cafe  are  not  to 
be  impeached,  CsTr.-— But  he  holds  that  this  claufe  only  prote& 
purcbaTors  bona  fide,  without  notice  of  the  fraud  and  2St  d  bank- 
KUptcy.— -*-i-And  here  Knox  W,  muft  have  had  notice  of  the  s£t 
of  foaakruptcy,  becaufe  party  to  the  very  deed  that  made  the  bank- 
ruptcy>  fo  that  K.  W.  is  not  protected  by  this  deed ; — Next  here 
in  equity,— And  here  we  muft  take  notice,  that  there  are  circum- 
fiances  of  a£lual  fraud,  and  here  appears  a  long  feries  firom  I725«— 
The  power  in  the  deed  of  September  1725  to  charge  the  eftate 
with  any  other  debts  is  fraud  apparent,  becaufe  it  referves  in  cff&St 
the  >whole  eftate  in  the  bankrupt  himfelf,  &c,-^The  next  con- 
sideration is,  how  far  die  feveral  defendants  are  to  be  aiFeded, 
—-This  is  to  be  confadered  in  two  refpe£ls  ;  ift.  Undec  the 
ideeds  firom  1725,  prior  to  the  articles;  2dly,  How  upon  the 
marriage  articles? — ift.  As  to  the  deeds  prior  to  the  articles  dk^j 
concern  the  trufbees  for  the  pretended  creditors,  and  thofe  ere- 
L  123  J  ditoisi  but  no  proof  of  any  real  debts;  and  the  firft  deed  for 
that  rcafon  found  void,  and  therefore  this  is  out  of  the  cafe.  Then 
•the  queftion  is  under  thofe  deeds,  how  it  ftands  with  Mr,  K.  W. 
and  he  holds  that  he  is  aiFeded  with  the  ad  of  bankruptcy  and 
fraud,  being  party  to  the  firft  deed,  &c.  and  at  beft,  it  is  all  vo- 
luntary as  to  him,  and  the  furplus  in  all  the  fubfequent  deeds  is 
referved  to  him.— 'Next  as  to  the  marriage,  and  here  is  the  only 
appearance  of  difficulty ;— So  as  to  the  perfons  provided  for; 
and  as  to  J.  W.  himfelf  he  cannot  partake  of  the  confideration,— «- 
All  the  parties  to  be  confidered  are,  Knox  Ward  and  Mrs.  Net- 
tleton  the  intended  wife,  and  the  ifliie.  ift.  As  to  Knox 
Ward,  his  cafe  is  not  immediately  the  marriage  articles,  he  had 
notice  of  the  bankruptcy  of  his  father  before.  It  was  objeded 
that  JL  W.  is  to  be  confidered  as  a  purchafor  by  the  articles, 

and 


ind  the  ftatute  n<n.  mentioning  notice,  and  where  the  commiffioti 
is  not  fued  out  within  live  years,  &c.— *He  holds  that  articles 
in  ecjuity  are  the  fiune  as  a^al  conveyance  at  law,  and  no  more 
to  be  impeached  in  equity  y  but  holds,  that  IC.  W.  takes  nothing 
under  the  articles  but  what  he  had  before.-— And  it  is  ftrange  for 
him  to  take  more  and  better  intereft  than  before  i  but  fuppofe  it  fo^ 
he  hddsthe  claufe  in  the  ftatute  21  Jac.  i.  not  to  be  confidered 
in  the  large  fenfe  contended  for  fp  as  to  extend  to  all  purchafes> 
but  holds  that  this  claufe  is  to  be  compared  to  the  claufe  in  the 
ftatute  13  Eliz.  cap.  7.  which  provides  againft  purchafors  having 
notice  of  the  fraud,  &c.  The  ftatute  21  Jac.  takes  notice  of 
the  former  a£b  aeainft.  bankrupts,  and  is  for  further  provtfion  for 
creditors,  &c. — ^Therefore  holds  this  like  the-cafe,  and  warnmted 
by  the  conftrudHon  made  on  the  feveral  ftatutes  about  leafes  bv 
ecclefiaftical  perfons,  i  Vent.  244.  Bayly  v.  Murin,  the  laft 
refolutionin  diat  cafe.— And  fo  holds  that  all  the  ftatutes  againft 
bankrupts  are  to  be  conftruQd  together  and  to  be  confidered  all 
as  one  ftatute,  &c.— -And-  no  pretence  but  Mr.  Knox  W.  had 
notice,  &c.  and  therefore  holds  that  Mr.  Knox  W.  cannot  proted 
-hioXfif  under  the  ftatute. — ^Next  as  to  the  wife  and  iflbe.  Mis.  M. 
for  what  appears,  it  an  innocent  perfon  ; — no  evidence  to  fliew 
iter  ftther  had  any  other  notice  than  what  appears  from  tbe  deeds'^ 
-—But  thinks  notice  of  the  deeds  is  not  notice  of  the  frauduieht 
intent  of  tiiefe  deeds,  other  than  as  to  Mr.  K.  W*  who  was  party, 
&c.— And  if  Mrs.  N.  had  not  notice  of  the  bankruptscy,  ibe  catt* 
itot  be  affected  in  equity  by  the  bankruptcy.— Next  as  to  the 
ifiue  of  the  marriage.  Ftrft,  as  to  the  heirs  of  the  body  of  Mr*. 
K.  W.  that  is  an  eftate  tail  in  him.-— Agrees  that  in  nudrriagc 
articles  where  the  ItmtCation  is  to  the  heirs  of  the  body  by  the 
'wifo^  there  it  fliall  be  carried  into  flriA  fetdement,  but  otberwife 
where  the  limitation  is  general  to  all  the  ifiue,  and  that  tbi«  was 
.-the  real  intent  appears  by  die  provifion  of  6000L  which  is  ex- 
pr«£ly  for  the  iJTue  of  the  marriage,  and  extends  to  the  eldeft  fon» 
as  well  as  to  the  reft  of  the  children. — This  6000I.  is  fecufedbfr 
'd  powei^  and  truft.  He  holds  that  the  ifliie  are  to  be  afiedled  with 
Ae  notice  to  the  father,  and  mother,  and  truftees.— As  to  the 
dsjeAion  by  plaintifts,  that  the  provision  is  of  the  furplus  only 
after  the  fidttious  debts,  &c; — But  this  would  be  ftrange,  and 
■dieir  provifion  ought  to  be  after  what  was  really  due»— As  to  • 
Mr.  J.  VST's  power  to  charge  other  debts^  he  holds  his  joining  in 
•the  marriage  was  an  extinguifliment  of  that  power,  and  amounted 
to  a  revocation.— -Therefore  held  and  decreed  the  marriage  arti^ 
des  to  be  fet  afide,  as  to  all  the  ufes,  except  as  to  the  jointure  of 
die  wife^  and'  the  6oool.  for  the  ifiue.  MS.  Rep.  Micb.  1739* 
JKtad  y.  Ward. 
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(L.  a)    Reward  ta  Difcoverers  of  Bankrupt's 

Eftate* 

2.  5  Gt9.  2-  cap.  30.  ir>VERT perfpn  who  Jhall  (fiftir  tb€  tim 
S.  20-  Cj  ailojjuej  to  fuch  banirupt)  voluntarilf 

make  difiovery  of  any  part  of  fuch  bankrupts  eJtaU^  not  ieforf 
pmi  to  the  knowledge  of  the  afftgneeSy  Jball  bg  aUowed  five  per 
cent,  and  iaxh  farther  reward  as  the  affignees,  aad  Ums  major 
fnrt  of  the  creditors,  in  value,  prefent  at  afiy  meetmg  pf  the  ^n^ 
Jiiers^  ihal  tbiok  &. 


(M*  a)    Concealments  of  Bankrupt's  Eftate 

puniihcd. 

ti   13  £lis^  iop.  7*  T  F  the  crediton  of  oHf  iankmpt  be  fi^ 
5.  JL  X  fied  ihar  debts  with  the  proper  landt^ 

§aoiSy  amd  debts  of  ibe  banirupts^  or  with  the  fame  and  fame  poet 
sf  the  forfeitures,  amd  there  jhall  remain  an  overplut  of  the  faid 
/orfoituroe  of  the  double  values ;  the  one  moiety  of  the  o^rpbts 
4}{  the  forfeitures,  fliall  be  by  ibe  commjffionors  paid  unto  the 
<^een,  and  the  other  moiety  JhaH  be  dtftributed  amongft:  the 
fooTwithim  the  htfpiials  in  every  city^  town^  or  eostnty  vshora 
fuch  bankrupt  Jhall  be. 

#    Z«  A  commijfim  being  fued  out  by  the  bankrupt* s  fatber-in^Iawi^ 

to  whom  the  bankrupt,  before  fuing  out  the  commflffiofv  hai' 

<nade  over  all  his  efFeots  except  a  few  ihilllDgs,  and  fame  deiperate 

<lebt6,  was  held  by  Ld.  C.  Parker,  to  have  been- (iaifiljr  fued  out 

rfraudulently  to  difcharge  the   bankrupt.     Wms's  ilep»    liffip* 

1563,    Trin.  1719.    Ex  parte  Salkeld. 

•  But  the         3.  A  goldfmfth  being  much  indebted  fiut  up  bis  /bop^  and 

fft*S^^^h""   ^^'^'"i  ^  ft^^^  likewife  in  partnerjhip  in  the  wine  iraie^  ^ffig^^ 

thcaffign'    *^^  *  ibirds  thereof  to  J.  S.  a  creditor^  (who  had  been  par^u- 

nent  was     larly  affifting  to  him)  without  his  knowiedg^^  being  worth  about 

ofiU  hi«    vjocl.  and  never  after  opened  his  fliop  again,  but  the  nextdajf 

the^wine      Went  ofF,  and  was  after  found  to  have  become  bankrupt  fuch  a 

trade.  day  after  the  day  of  the  affignment.     On  a  bill  by  J.  S.  againft 

*— If  the  -fije  affignee,  and  the  partner  in  the  wine  trade,  ^the  Mafter  of  the 

Sad^been^^    RoUs  held  the  affignment  good.     And  held,  that  there  might  be 

rf all  bit     jufi  reafon  for  one  becoming  bankrupt  to  prefer  ome  creditor  40^ 

^effiat*^     tfw/A^r,  as  where  he  was  a  faithful  friend,  or  money  lent  in  €»* 

'Si  all  bit     tremity  without  profit,  and  all  that  fuch  creditor  has  to  fubfift 

efiate^  cr      upon,  whereas  dealers  in  trade  may  have  been  gainers.     And 

llntrade^^  that  the  time  of  the  ajjignment,  if  made  before  the  bankruptcr, 

as  gold-'      i^  ^^^  material^  but  the  jujinefs  of  the  deb.     And  its  being  maae 

fintth,  &c.   without  notice  of  the  creditor  is  no  obje£tion ;  for  this  ihews  that 

tJeeo'^too     ^^^^  ^^^  '^^  ^^^^  ^^  importunity.    And  if  fuch  aiSgment  to  a 

feacn]»uid  £nglc 


Ingle  trt5itor  be  a  eiofe  in  affion^  he  majr  apply  for  relief  here,  ^'^wM 
for  he  can  go  no  tvherc  dfe.     Otherwifc  if  a  legal  eftate  had  been  J^^jj^  j^"J^ 
conveyed*     His   honour  cited  fome  precedents,  and  faid,  that  here  it  wa* 
ttiough  preferring  fome  creditors,  in  hopes  of  after  favours,  may  ^^  ©f '*« 
be  of  mtfchievous  confequence,  yet  by  reafon  of  the  precedents,  owt*tradc 
lie  nrnft  decree  in  favour  of  the  affignment.     2  Wms's  Rep.  427*  but «  Au/r 
Mich.  T727.    Small  v.  Dudley.  hrancbrf 

A  different 
iraie^  of  a  fiock  in  *  wine,  in  ai)  not  above  300I.  and  bat  two  thirds  of  that.    Ibid.  431 .  in  a  note 
added  by  the  R^oricr,  (as  xC  fccms)  at  the  cud  of  the  cafe,  fays  it  was  fo  faid  by  the  Mafter 
•TAt  Rcdlt.  ♦[  "5  3 

4.  A.  a  trader  was  juft  on  the  brink  of  bankruptcy,  a  ^^M  S- P- "ted 
remi;f  ingroffed  WMshr^ught  U  btrn^  which  he  execute  J  a  littie  btfore  ^^Sr*the*^* 
bis  bankrupHyy  and  in  contemfdacion  thereof,  to  give  a  preference  RoUs. 
Ufime  4/ bis  trtditers.     Cited  by  the  mafter  of  the  Rolls,  as  the  >  ^««'* 
cafe  of  Jacob  v«  Shepherd,  and  (aid,  that  be  doubted  thereof;  but  j^/v^e'^en^ 
that  on  appeal,  Ld.  Macclesfieki  ordered  a  trial,  to  be  informed  decreed  ia 
when' the  trader  became  a  bankrupt,  and  the  execution  of  the  deed  sirStephca 
being  found  to  have  been  before  the  bankruptcy,  it  was  decreed  ^i^** 
in  fiwour  of  the  €bed»    2  Wms's  Rep«  431.  in  cafe  of  Small  v* 
Ovdley. 

5*  5  Gi9^  a«  ^t^»  gOt  S.  21.  E^erf  perfin  wbc  /hall  have 
eufepud  ef  any  tneji^  and  Jhall  wilfuUy  emeeat  emy  f/iate  ef  any 
hankrupU  ondJbiM  mt^  within  42  days  edttr  fucb  ^ommiffion  foeUl 
ijfi^t  and  notict\giviM  in  tbt  Gazeite^  difiover  fsteb  irufi  and  ejlaie 
in  wriiing  id  etm  9f  ilfe  cmtmiffiMers  cr  afftgnees^  and  fuhmit  it 
U  he  49cammd  {if  required)  Shall  forfeit  lool.  and  double  the 
vahie  of  the  eftate  concealed  in  the  crtditvrs. 

(N.  a)  Of  fetting  off  where  there  are  mutual 
Debts  between  Bankrupt  and  Creditor,  and  o£ 
ibbniiaing  to  Arbitration,  and  compounding 
Debts  due  to  Bankrupts. 

l.^T THERE  Aere  is  mutual  credit  between  a  bankrupf 
.  W  and  a  creditor,  the  balance  (hall  only  be  paid,  and  the 
cfattfe  in  the  ftatute  is  not  to  be  conftrued  of  dealings  in  trade 
€stAj^  or  Hi  cafe  of  mutual  running  accounts^  but  aHb  where  one 
^redk  is  upon  mortgage,  and  the  other  upon  note,  per  Ld»  6ow- 
per,  and  he  &id,  that  in  all  cafes  of  mutual  credit  it  is  natural 
nrffice  and  equity,  that  only  the  balance  (houtd  be  paid.  Wms's 
J^ep.  325,  326.    Tnn.  17 1 6.    Ld.  Lanefborough  v.  Jones* 

t.  Sir  Stephen  Evans  m  the  year  171 1  had  5000L  Jlock  in  the  ms.  Rep^ 
Hudfatfs  Bay  Cdmpatsy^  and  was  their  banker  or  calhier^  and  upon  Mich.    12 
diat  account  was  indebted  to  the  company  in  800I.  and  foon  after  fo^^'j,  ^j!** 
became  a  bankrupt;  the  afSgnees  bring  a  bill  againft  the  com-  affigoecB 
pany  to  transfer  the  5000I.  ftock  to  them  with  all  dividends  due  ofSirSte^ 
diefeon  i  the  company  by  their  anfwer  infift,  that  by  virtue  of  a  gl^^J^^'J?** 
hy^aw  in  thefe  words,  (viz.)  ^  That  the  ftock  and  dividend  of  v!Hudron'« 
^  ncfaiRlTvntiircr  fiull  bt  obliged  for  fucb  debts  and  engrgements  Bay  Coin* 
"^  •         **  as  ^*"^' 


125  Ctttrim  attn  li5aitlni^ 

*'  as  fudi  adventurer  (hall  become  engaged  in  to  the  company^ 
^  and  that  the  committee  of  the  company  for  the  time  beings 
^^  {hall  and  may  diftrain  the  fame  until  fuch  aebts  and  engagements 
*^  are  fully  fatisfied,"  the  company  is  not  obliged  to  transfer  the 
ilock  to  the  complainants,  until  they  pay  the  800I.  due  to  the 
company,  and  they  likewife  infift  upon  the  claufe  in  thejfatttte  9/ 
bankrupts,  5  Ge$,  that,  ^  where  it  fliall  appear  to  the  commii- 
*^  fioners,  that  there  has  been  mutual  credit  by  the  bankrupt,  and 
^  any  other  perfon,  at  any  time  before  the  perfon,  againft  whom! 
^  fuch  commiffion  is  or  fliall  be  awarded,  became  bankrupt,  die 
^  (aid  commiffioners  (hall  ftate  the  account  between  them,  and 
^  what  (halt  appear  to  be  due  upon  the  balance  of  fuch  account,  iuid 
r  a  -^^  ^^  more  fliill  be  claimed  or  paid  on  either  fide/*  And  that 
^  I^^  J  Sir  Stephen  Evans  having  credit  in  their  books  for  5000I.  ftock, 
and  the  company  on  the  other  fide  having  crddit  in  Sir  Stephen 
Evanses  book  for  8ool.  they  ought  to  eUduSf  and  have  an  alUwanci 
of  the  800I.  out  of  the  5000L  ftock. 

It  was  argued  for  the  plaintifis,  that  the  by-law  to  diftrain  the 
adventurer's  ftock  for  a  debt  due  to  the  company,  was  contrary 
to  law,  and  a  void  by-law,  that  it  gave  die  preference  to  a  fimple 
contraA  before  a  debt  by  fpecialty  or  judgment,  that  it  fub-^ 
verted  the  legal  coarfe  of  admintftration',  that  if  an  adventurer 
died  indebted  by  fimple  contract  to  the  company,  that  debt  bjr 
fimple  contraft  would  be  fatisfied  before  debts  by  fpecialty  or 
record  to  other  perfons ;  that  this  by-law  was  contrary  to  the 
ftatute  of  bankrupts,  which  makes  all  debts  equal,  and  to  be  paid 
pari  pafiu,  which  is  moft  agreeable  to  natural  juftice  and  equity^ 
and  fuppofing  it  might  bind  the  adventurer  bimfelf  as  an  agree«- 
ment,  yet  it  would  not  bind  the  aflignees,  who  are  truftees  for 
the  creditors,  and  the  ftock  and  eff!^  of  the  bankrupt  vefted 
in  them,  by  a£l  in  law,  and  not  by  the  party  ;  that  this  Cafe  WM 
out  of  the  claufe  of  the  ftatute  5  Geo.  cap.  24.  of  ftating  accounts 
where  mutual  credit  had  been  given,  that  claufe  extencb  only 
to  mutual  debts,  here  the  company  is  not  debtors  to  the  pro* 
prietors  of  the  ftock,  nor  can  they  demand  the  value  of  the  ftock 
^  from  the  company,  the  comoany  is  only  a  truftee  for  the  pro<» 

prietor,  and  not  their  debtor,  ore. 

It  was  argued  for  the  defendant,  that  this  was  a  good  by-law 
to  bind  the  members  of  the  company,  that  fuch  an  agreement 
among  partners  in  trade  would  be  good,  that  if  any  of  the  part- 
ners borrowed  or  took  any  money  out  of  the  joint  ftock,  that 
his  fl^e  and  intereft  in  the  joint  ftock  fliould  be  liable  to  make 
fatisfadion  for  fuch  debt,  that  the  company  having  the  controul 
and  power  over  the  proprietors  ftock,  might  reafonably  detain  the 
ftock,  till  they  were  fatisfied  for  a  debt  due  to  them  from  fuch 
proprietor,  that  the  afSgnees  were  in  the  fame  condition  with  the 
bankrupt  bimfelf,  they  fland  in  his  place,  and  muft  take  his  eftate 
and  ene^,  fubjed  to  the  engagements  and  charges  they  were 
liable  to  in  the  hands  of  the  bankrupt*  2dly,  That  this  cafe  was 
,  within  the  claufe  of  the  ftatute  5  Geo.  cap.  24.  of  mutual  credit^ 
&c.  and  that  Sir  Stephen  Evans  was  a  creditor  of  the  company 

for 
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fc^iis  $aool.  ftock,  and  the  company  a  creditor  of  Sir  Stq)liM 
Evans  For  the  Sool.  due  to  them,  diat  the  ftoclc  is  called  credit 
In  the  books  of  the  company,  and  be  has  a  demand .  againft  the 
company  for  the  intereft  ana  produce  of  the  frock,  and  thougb' 
Aere  was  nothing  due  to  Sir  Stephen  £vans  for  dividends  at  the 
time  of  .his  bankruptcy)  yet^  the  ftock  itfelf  was  a  debt  from  the- 
company,  and  fo  within  the  claufe  of  the  a£l  of  fetting  one  debt 
a^nft  another,  and  only  the.  balance  due  to  Sir  Stephen's- 
amgnees,  that  it  would  be  veiy  unreafonable  where  theqe  are  mutuat 
dealings  and  credit,  that  the  debtor  to  the  bankrupt  ihould  be 
bound  to  Pfiy  the  whole  due. from. him. to  the  bankrupt's eftate,* 
and  e  contra  ihould  only  come  in  as  a  creditor,,  under  the  com^^i 
miffion  for  all  due  to  him,  and  receive  perhaps  only  two  or  three 
ibillings  in  the  pound  for  his  whole  debt,  &c* 
":  King  C*  was  of  opinion  that  the  by-law  was  not  good*  H  was 
aiTuming  a  legiQative  power^  and  altering  the  law,  it  Was  different 
from  an^ agreement  between  private  partners  in  trade)  thefe  forts 
of  companies  Were  of  a  publick  nature,  all  people  were  admitted 
into  them,  and  great  part  of  the  perfonal  eftates  of  the  kingdom 
Were  invefted  in  them ;  that  it  did  not  only  make  debts  by  umple  . 
contraA,  'equal  to  fpeci^ty  and  judgments,  but  g^ve  them  the 
preference*  It  gave  them  a  power  to  attach  their  creditors  effects,  L  '  '^  7  J 
and  to  be  their  own  carvers ;  it  fubverted  the  legal  coorfe  eC 
adminiftration,  and  was  inconfiflent  with  the  ftatute  *of  bank* 
rupts,  which  makes  all  debts  ec^ual,  &c. 

But  Raymond  Ch.  J.  and  Mr.  Baron  Pricey  who  affiflcd  hia 
lordiiiipi  tlioug^ht  it  a  good  by-law,  it  extends  only  to  their  owa 
members^^d  tends  to  the  benefit  and  advantage  of  the  corpo* 
radon.  All  by-laws  for  the  benefit  and  advantage  of  trade  are 
good,  unfefs  fuch  by-laws  be  uorealonable  oc  unjuil,  that  tikis,  in 
theif  opinion^  was  neither  ^  not  unreafonable,  becattfe  it  extenda 
only  to  their  own  members,  whofe  confent  is  implied  in  all  byii^ 
izwsy  and  every  man  that  buys  ftock  muft  take  it  fubjed  to  me 
engagements  laid  upon  fuch  ftock  by  the  company  i  it  is  not 
nnjuft,  becaufe  the  ftopk  is  only  to  be  retained  as  a  pledge  tiU 
the  debt  be  fatisfied,  which  every  debtor,  in  juftice  is  bound  to 
do  1  that  die  af&gnees  ftand  in  the  place  of  the  bankrupt,  and 
tan  be  in  no  better  condition  than  the  bankrupt  himfelf. 

King  O.  iaid,  I  think  this  cafe  is  within  the  claufe  of  the  flatute  N.  B..  Th« 
5  Geo.  of  fet;ting  off  debt  againft  debt,.fo  need  not  |;ive  any  {Jjf^*^^* 
dired  opinion  as  to  the  by'^law,  here  is  mutual  credit  given,  and  opiaioD  •• 
therefore  I  think  the  company  may  retain  the  Soolk  due  to  them,  to  this  Uft 
out  of  the  dividends  due  to  the  bankrupt's  eftate,  fuUequenl;  to  \^^^*^^^ 
the  bankruptcy,  and  fl^dl  not  be  obliged  to  come  in  as  a  creditor  a^^ee  with 
under  the  commiffion,  and  decreed   accordinglv.    MS*   Rep^  theCban- 
•Mich,  12.    Geo,.Gibfon*&  al'  affignees  of  Sir  otephen  £van%  ^^^^' 
bankrupt  v*  Hudfon's  Bay  Company.  * 

3.    5  Ge9. 2.  cap*  30.  5.  28.     Irb^rt  itJkaU  appear  that  then  ^  • 
has  ban  mutual  credit  givin^  $r  mutual  iehts  between  the  bankMipt 
^nd  anj  ether  perfen^  the  commiffioners  or  affignees  ihall  ftate  the ' 
»    Vol.  VII»  L  .  ^      '         account 
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accdttnt,  ani  me  AH  may  it  fit  aguin/i  oHutberj  uwS  thi  hJatliA  4^ 
/kicb  acioukt  Jhall  hi  claimid  »r  paid* 

4.    8,  ^4..   It  Jhall  be  luwful  fir  thi  afigntnts  Wth  thi  confent 

of  the  major  part^  in  vdut  of  the  creditors  prefent,  at  any  meeting 

puriuant  to  notite  in  the  Oaeette,  t^  fobmt  atly  diffenna  Vetwah 
jtith  afr^tiSi  and  nitf  per  fin  whatfiiver^  or  by  renfpn  pfmny  matter 

ulattng  to  Juih  bankrupt^  to  the  diterminatinH  if  arkitratvrsj  or 

otiertvifi  to  cempiund  the  pmttirs  in  difference^  en  tin  a£igna$ 

ioitbficb  tanfm  can  agree* 

5*  i5«  35-  The  affignees  enre  imptwered  with  cMfint  efcreditwss 

t^  make  compofitiett  with  any  debtors  te  ficb  bciakrupu<^  wbera  tbt 

Ikine  flndl  appear  neceflary» 

(O.  d)  Demeanor  jmd  Crime  in  Bankru)>t^s  iloC 
appearing  and  difcoverbg  his  Eflfefts ;  and  How* 
the  Corbmi^ioners  are  to  proceed  for  that  Pur* 
poie^ 

f  •  1 3  BliisL.  cap.  7*  I  ]^  any  ibcli  ^crfoni),  whkh  fliatt  ie  lAdebte^ 
£.  9*  4    do  of  pufpofe  withdraw  thfcmfefves  froni 

(heir  nfiial  Aianflon  hdufes^  updn  eempiainty  /Af  commiffioners  ibali 
kave  power  to  award  five  proclamations,  /»  be  made  in  the  J^feen^s 
namey  upon  five  market  daye^  in  fttcb  placet  ntar  the  place  wberr 
ficb  bankrupt  has  mifi  commvnly  made  bis  4bede^  commanUr^  him 
r  128  1  ^  rifT/ini  with  aU  convenient  fimdj  and  to  yield  bis  body  befire  tbi 
eosmnijioiu^sj  or  one  of  them^  at  fucb  time  aMd  place  at  by  the  prp* 
ilamation  fkall  be  appointed  \  and  if  he  do  not,  according  to  fudi 
proclartiatioti,' yield  his  body^  then  the  b^dy  of  fucb  offender  fliaH  bt 
adjudged  oat  of  the  Queen's  protei^ion  ;  and  every  perfom  tboi 
fiall  wHlingly  bilp  to  bide  or  convey^  or  fiail  wiUingly  receive^  er 
keep  ficfctjys  4iny  perfin  Jh  demanded  b¥  proclamation^  fiaU  fiff)tt 
tmprifonment^  ttr  pay  fucb  fine  to  the  ^yeen^  at  to  the  Lord  Obem^ 
eelior  (being  informed  thereof  by  the  commijffloHenJfiallfi^  Mneti 

2.   I  fae.  I.  cap.  15.  S.  8.  ffbe  Yefifi  to  bo  eicatmned^  or  n  an^ 
fiver  fuw/y  the  commiffionan  may  cbnimit  him  cb^  prififMr  till  hi 
confirm. 

3*  ^*  9'  -^  ^^  ^*^  examtnatioH^  it  fiiaU  appifar  that  be  has 
Hmmitted  any  wilful  or  corrupt  perjury^  to  the  damage  of  hie  credi- 
tors^ to  the  value  of  loL  aiul  be  conviSied  tberecf  in  any  court  of  ri^ 
cordi  he  fieUl  have  one  of  his  can  nailed  to  the  pillory^  and  ait  iff'. 
t  4*  21  y^fc*  I.  cap.  19.  S^  7.  If  any  bankrupt  fiail^  upon  hit  eUit^ 
ndnation  before  the  commiffioners^  be  found  Fraudulently  to  havi  eofl^ 
▼eyed  aWay  hi$  goodS)  bmds^  or  other  eftate^  to  the  value  of  20L  M 
the  end  to  hinder  the  execution  of  the  ftatutes^  or  to  defremd  or 
hinder  his  creditors  of  the  fame ^  and  fiall  not  upok  bis  e9andmnio% 
dlficver  unto  the  commffionnss  and  (if  if  lie  in  his  power)  deliver- 
unto  them  all  th(it  eftate  fi  fraudulently  conveyed  away  or  detainoi^ 
ar  that  cannot  make  it  appear  unto  tho  com^mffienen  that  he  boo. 
fiftmned  fitne  cnfual  lofs^  whereby  be  is  dif<nbkd  to  pay  u/bat  Iss  ihen 

medj 


|W4  m^  be  iodided  for  fuch  fraud  «r  ^^ij/r  at  the  aflkes,  or 
eenaral  (effions  of  the  pence  of  the  county  or  place  where  ie  Jhall 
%€C9m^  hanintfti  and  if  tbf  bankrupt  be  tbere^  convi£led)  ht  fliaU 
be  let  upon  the  pillory^^  tW9  bmrs^  and  have  one  of  his  ears 
nailed  t9  the  piUofy^  and  cut  off. 

5.  5  Ge9^  2»  capk  m  f .  i»  i)^  (i;^  pf^ff  who  Jhall  become  bani^ 
rvpt^  and  ag^inji  whom  a  commiffiott  of  bankrupt  under  the  great  feal 
Jball  be  ij/ued^  whtreupon  he  pall  be  declared  bankrupt^  Jhall  not 
within  42  days  after  notice  ip  writing  left  at  the  ufual  place  of 
abode  of  fuch  perfon^  of  perfonal  notice,  in  cafe  fuch  perfon  .be  ip 
prifon,  and  notice  in  the  London  Gazette,  furrender  hirnfelf  to  the 
contimjjioners^  and fubfcribe  fuch  furrender^  andfubmit  to  be  exandnei 
upon  oathj  or  Jolemn  a^rmation^  ahd  confirm  to  tbejldtutes  concern-* 
ing  bankrupts^  and  upon  his  examination  difcover  alt  his  effeSisy  and 
how  he  has  dUpofed  of  his  kffiSfs  (and  all  books  and  writings  relating 
tberennto)  of  whifih  he  was  poffeffed  or  interejiedy  or  whereby  fuch 
'ferfin  or  bis  famfy  hasj  or  may  expe^  any  pojfSnlity  of  advantage 
^except  fuch  parts  dsjbidl  have  been  bona  fide  difpofed  of  in  the  way 
of  bis  trade^  and  except  fuch  money  as  Jhall  have  been  laid  out  in 
the  vrdinary  expence  of  his  family)  and  alfo^  upon  fuch  examination^ 
ieBver  up  unto  the  comfmjfsomrs  fuch  part  of  his  effeSts^  and  ok 
hooks  and  yjritinp  relating  thereunto^  as  JhM  be  inms  power  (hie 
meceffary  wearing  apparely  and  the  neceffary  wearing  apparel  of  thi 
wife  and  children  of  fuch  bankrupt  excepted)  then  the  bankrupt^  in 
V^  ^  d^cmlt  in  not  furrenderin^  and  fubmitiing  as  aforefaid^  or  in 
Cpfe  oejhqll  conceal^  or  embezzle  his  efiate  to  the  value  of  20L  or  any 
4fooks  of  accounts  or  writings  relating  thereto^  with  intent  to  defraud 
his  creditors  (and  being  convi^ed  by  indi^ment  or  information)  flbaft 
pe  deemed  guilty  of  fclony,  without  benefit  of  clergy  j  and  fuch 
fehjfs  goods  and  e0atp  Jhall  go  among  the  creditors  feeking  relief 
under  fuch  commiffion, 

*  6.  S*  2.  ^e  comtniffioners  (haD  appoint,  within  the  £iid  \X 
days  for  the  bankrupt  to  furrender  and  conform  as  aforefaid^  not  le& 
than  three  meeting^,  the  lafl  of  which  Jhall  be  on  the  42  J  day  limited 
for  fuch  bankrupts  appearance  \  and  three  weeks  notice  (haO  be 
j;iven  in  the  Gazette  of  the  time  and  place  of  fuch  meetings. 

7.  5.3.  It  Jhall  be  lawfijfor  the  Lord  Chancellor  ^tf  enlarge 
>hc  time  for  fuch  perfon  Jurrendering  hindilf  and  dif covering  his 

tffeSlSy  not  exceeding  50  days  from  the  end  of  the  faia  i^%  dass\  fi  \\%^'\ 
as  fuch  order  for  enlarging  the  time  be  made  fix  days  before  the  time 
an  which  fncb  perfon  was  to  furrender  hirnfelf 

8.  5.  36.  After  fuch  bankrupt  Jhall  have  obtained  his  certificate, 
isnd  the  fame  Jhall  be  coofirmetd,  fuch.  b^rupt  (hall  be  obliged  to 
give  his  attendanc^e^.upoft  nodce  in  writing  to  attend  the  afTignees, 
in  order  to  fettle  any  accouQt  of  fupb  bankrupt's  eftate,  or  to  at- 
tend any  court  of  record,  to  be  examined  touching  the  fame,  or 

firjifch  other  bufinefsy  which  fufh  affignees  fi^qll  judge  necejjary  for 
getting  in  the  bankrupt* e  eftate,^  for  which  attendance  the  bankrupt 
^U  be  allowed  2x«  (>4*  per  diem  -,  and  Ln  cafe  (uch  bankrupt  (hall 
smglpSt  to  attend,  or  refufe  to  ajftjl  in  fuch  difcoyery^  without  good 
4sufe  to  k$  Jbown  to  the  ^omnd$^rs  to  be  by  them  allowed  (Jiicfr 

L  2  '  aftgneot 


affigneei  making  proof  thereof  upon  oatby  or  foUmn  affjmiatiort^  Before 
the  coTnmiJJioners)  the  commiifioners  are  required  to  ijfue  a  warranty 
to  fuch  perfom  as  they  Jhall  think  proper^  for  apprehending  fuch  hank- 
ruptj  ana  him  to  commit  to  the  county  gaol,  there  to  remain  im 
clofe  cuflody^  until  he  Jhall  conform  to  the  fatisfa^ion  of  the  commif'^ 
Jioners^  and  he  by  the  commiJJtonerSj  or  the  order  vf  the  Lord  Chan-' 
csllor^  or  by  due  cottrfe  of  law  difchargedi  and  fuch  gaoler  is  required 
to  keep  fuch  perfon  in  clofe  cujtodyy  within  the  walls  of  the  prifon^ 
under  the  penalties  before  mentioned^  for  fuffering  fuch  prijoners  to 
efcape. 

V 

(P.  a)     The  Bankrupt*s  Perfon  protcftcd.     In 

what  Cafes* 

X.  TN  debt  on  obligation^  the  defendant  pleaded^  jhat  before  tii 
L  a£lion  brought,  the  pkuntiff  became  a  bankrt^ty  to  which  the 
plaintiiF demurred,  and  per  Curiam,  it  is  an  ill  plea;  and  until  oH 
afftghment  be  made^  the  debtor  is  defencelefs ;  and  [cited]  therefor*  . 
[^che  cafe  ofj  Hanson  and  Hale  {that]  payment^  before  a  cmi" 
mfjionfued  outy  is  well  enough,  2ndfo  it  is  before  bis  debt  be  ofRgnedm 
And  judgment  for  the  plaintiff.  3  Keb.  6i6.  pL  78.  Hill.  27 
and  28  Car.  2.  B.  R.    Andrews  v.  Spicer. 

2.  A  man  rents  an  houfe  for  years,  by  leafe,  at  C.  ^nd  becomes  a 
ba?ikrupty  and  furrenders  all  his  goods,  and  effe£is  to  the  commii^ 
iioners,  according  to  the  4  and  5  Ann.  Reg.  and  with  the  refi^ 
this  leafe :  and  his  certificate  was  allowed ;  but  being  taken  int» 
€uJiody  for  non-payment  of  the  rent  fince^  he  moved  by  counfel 
to  be  difcharged ;  but  me  court  would  not  grant  it,  and  forced 
him  to  put  in  bail ;  for  they  faid,  the  aSl  of  parliament  did  not 
make  void  tbi  contra^  between  bim  and  bis  landlord.  Pafch.  6* 
Ann.  Reg; 

3.  Two  perfons  having  authority  tofeife  the  effeSls  of  a  bankrupt^ 
broke  open  a  ciofety  where  the  bankrupt  wasy  to  fearch  for  them ; 
two  officers  camejoon .  after  them,  and  took  him  in  an  a^on^  and 
threw  him  into  the  Compter,  where  he  was  ferved  with  feveral  other 
/actions  in  cuftody.    It  was  ordered  that  they,  at  their  own  coftsu 

fiiould  procure  him  to  be  difcharged  out  of  cuftody,  or  to  fhuig 
committi^,  bejng  an  abufe  of  the  procefs  of  the  Court.  -  Sel.  Caif  s 
in  Chan,  in  Ld.  King's  Time.  64*  Mich.  12  Geo.   Anon.  .     ^ 

[•130]     (C^a)    Falfc  Claim  of  DeBts,    Punlflimeiit  . 

thereof. 

Z.  5  Geo.  2.  cap*  30.  X  F  any  perfon  Jhall  "before  the  cmindfRoners^ 
S.  29*  X    or  by  affidavit  or  affirmation  exhibited  tp 

themy  fu  ear  or  affirmy  that  any  fum  of  money  ts  due  to  him  from  any 
bankrupt  which  ts  not  really  due,  knowing  the  fame  to  be  not  duoj 
and  being  ionvi^td  by  indi&ment  or  information^  fuck  perfin  fi>aU 

fuffier: 


Juffif  tbi  penalties  inflt^ed  ly  thejiatutei'  againji  wilful  perjury^  and 
fiaUhe  liable  to  paj  double  the  fumy^  fworn  or  affirmed  to  be  due* 


(R.  a)     Surplus  and  Allowance. 

I.  13  £/rz*  cap.  7.  Q^UCH  of  the  commiflloners  atjhallput  the 
S.  4.  O    commijjion  in  execution^  (hail,  upon  re« 

queft  made  by  the  bankrupt,  not  only  make  declaration  to  the*  bank- 
rupt of  the  employing  and  beftowing  of  their  lands,  goods,  and 
dd>ts,  but  alp  make  payment  of  the  overplus,  if  any  bty  to  tbg 
bankrupt. 

2.  5  Geo.  2.  cap*  30.  S.  7.  Ml  bankrupts  who  Jhall  furrender 
emd  conform'y  as  by  this  aS  is  direited^  Jhall  he  allowed  5  per  cqnt. 
out  of  the  neat  produce  of  the  eftate  that  (hall  be  received,  in  cafe 
the  neat  produce  of  the  eftate,  after  fuch  allowance  made,  fhall  be 
fuffictent  to  pay  res.  in  the  pound,  and  fo  as  the  (aid  5  per  cent. 
ftall  not  amount  to  above  20d.  and  in  cafe  the  neat  produce  of 
the  eftate  fiall  be  fuffictent  to  pay  12s.  6d,  m  the  pound,  then  all 
perfons  fo  conforming^  Jhall  be  allowed  7I.  I  OS.  per  cent,  fo  as  fuch 
alkwance  Jhall  not  amount  to  above  250I.  and  in  cafi  the  neat  pro^ 
duce  Jhall  J  over  and  above  the  allowance^  be  fuffictent  to  pay  15s. 
in  the  pound,  then  perfons  fo  conforming^  Jhall  be  allowed  10  per 
cent,  fo  as  fuch  10  per  cent,  Jhall  not  amount  to  above  300I.  apd 
every  fuch  bankrupt  (hall  be  difcharged  from  all  debts  owing  at 
the  time  that  he  did  become  bankrupt. 

3.  S.  8.  If  the  neat  proceed  of  fuch  bankrupt's  ejlate  Jhall  not- 
amoant  to  lOs.  in  the  pound^  fuch  bankrupt  Jhall  not  be  allowed 
the  s  per  cent,  bitt  Jhall  be  allowed  yp  much  as  the  affignees  and  ca.m^ 
miffianers  Jhall  think  fit ^  not  exceeding  3  per  cent. 

4.  S.  12.  Nothing  in  this  act  Jhall  give  any  advantage  to  jrny 
bankrupt  who  Jhall^  upon  marriage  of  any  of  his  children,  have 
given  above  the  value  of  looh  (unlefs  he  Jhall  prove  by  his  books^ 
or  etherwife  upon  his  oath  or  affirmation  before  the  commijfioners^ 
that  be  had  remaining  other  ejlate  fufficient  to  pay  every  perfon^  to 
whom  he  was  indebted^  their  full  debts)  or  who  mall  have  lofl^  in 
one  day  the  value  of  5I.  or  tn  the  whole  the  value  of  lool.  within 
12  months  next  preceding  his  becoming  bankrupt^  at  cards,  dice, 
tables^  tennis^  bowlsy  billiards^  Jhovel-^board^  or  cock-fightings  horfe- 
racesy  dog-matches  ^  or  fot-racesy  or  other  gamcj  or  by  bearing  a 
fiare  in  the  flakes^  or  bettings  or  that  within  one  year  before  he 
became  a  bankrupt^  Jhall  have  loji  lOol.  by  contrads  for  ftock,  or 
fi>ares  of  any  publick  funds^  where  fuch  contract  was  not  to  be  per^^ 
formed  within  one  weei  from  the  makings  or  utbtfC  the  ftock  wat 
nQt  a^ually  transferreds 


V3  (S.a) 


•     • 


iSi  Htmn  M  'Bdttlctid; 


-  .  - 

(S.  a,)     Certificate  and  Difcbarge^ 

I.  I J  EGz.  cap.  7>  T  ^  thecreiitXM^  a^  any  hinkrupts  which  Ae^ 
S.  10*  jL   P^  ^  realm,  keep  their  houfes,  or  asherm 

pife  mi^dra^  into  fUcis  knH&wkt  $r  fit  fit  tt^elvts  i9  b$  ^r^ 
jr^ed^  4r  ^utlawed^  tr  yield  thiif  Min  iHi§  ftifon  purfofily  U  di^ . 
fiavd  the  tredrtSru  he  not  fully  fiitisfied  for  tboir  dihfs  hy  th$' 
fkidfis  hefor£  Aicified^  they  JhM  hnvt  thtir  remidy  for  kvying  th^ 
tiftdui  dgaivp  tht  ojfenderf^  «i  they  might  hsm  inid  h^re  the 
making  of  this  a£f.     And  thi  ftud  creditors  fliall  be  only  banie<(* 
Ibr  fuch  part  oif  the  fatd  debts  as  ihall  be  paM  unto  thetn,  as  aforcf 
fald. 
$  Gea.  1.         a.  4  £^  5  A$in4^  17.  AU  bankrupts  fumndering  and  tonfgrm* 
MM.S.'j.  j^g  ihemfelves^  as  in  this  aSf^  Jhall  he  mfcharged  from  ♦  all  debts 
maitCT*     owing  at  the  time  of  the  bankruptcy,  and  if  they  he  profecuttd  fftr 
fnaacd.     .any  debt  due  befbrcy  they  Jhall  be  difchnrged  on  common  bail,  and 
*  Thi»  «*-    plead  that  the  caufe  of  a€kfon  accmed-  l^fore  they  becttne  bank- 
Jf2>u3wtf  r»  rtipts,  and  give  the  fpicial  htatter  in  evidence^  and  if  judgment  bt- 
^  hankrupt  given  againft  the  plaintiffs  the  defendant  Jhall  recover  his  4ofit. 

m»  execvlQT^     ^ 

but  it  it  forthia  ptrticuUr  reafon;  bccaufe  tbev  are  apprppriated  to  pay  teftator'a  debts,  aod  if 
they  were  afligoed  it  woi^ld  be  a  wrong,  viz.  a  aevadavit;  and  it  being  obje^ed,  (bat  ft  extend« 
not  to  Mn  due  f  the  b^nknept  joiftt/y  tuirh  ntnther%  it  was  Mfwercd  by  id.  Ch.  J.  Parker,  in 
delivering  the  opiinoo  oj^  the  Court,  that  the  cafe  cited  for  thaft  pnrpok  from  1  Lev.  ly.^itaot 
determined.    Wma's  Rep,  954.  in  cafe  of  Miles  v.  Williaras. 

A  plea  upoa  thit  aA  muff  c^nclufle  to  the  couk/ry^  and  not  toHhe  judgment  of  the  court.     Ad* 
jttdgen.    Trja.  17^4.  B.  R.  Wms's  Rep.  249-  a6o.    Milea  v.  William«. 

3.  If  a  bankrupt  has  a  certificatet,  and  an  a6HoQ  be  brought 
^»inft  him  ali^rwards  for  a  debt  precedent  to  the  ftatiite,  he  may 
plead  his  certificate  npon  the  rW/,  and  fo  prevent  a  judgment  from 
peing  entered  up  afterwards,  but  having  negle£ked  fo  to  4<>y  it  waa 
his  own  defiiult,  and  a  coort  of  equity  is  not  to  relieve  eiifaer  hi| 
pleading,  or  his  want  of  a  plea,  or  no  prqser  plea  put  in  in  tioiei;^ 
iior  could  he  be  relieved  on  an  aii^ta  fuerela^  becaufe  he  had  ai| 
opportunity  and  might  have  pleaded  his  certificate  before  the  j|udg« 
ment  was  entered,  and  upon  prodtjcing  ftme  pi«cedeiits  where 
bankrupts  had  been  relieved  againfi  judgments  obtained  againft 
them,  ^ey  did  not  come  up  to  the  cafe  in  qaeftion^  and  the  peti<* 
tion  was  dtfiniflM.  q^  Vern.  696)  697*  T^  <7iS«  Goodynn'^ 
qife. 

4*  Gommiffipaers  c(  bankruptcy  having  made  an  afligmnent  of 
the  bankrupt's  eftate^  and  afterwards  given  the  bankrupt  |iis  cer* 
tificate  and  difcharge,  eanmt  mate  afnbfefuent  aJigmmessU  Was'^ 
Rep.  386.  Mich.  1717,    Jacobfon  v.  WiWams;        .       .   .        . 

5.  Gore  brought  an  a£fionj  for  renty  againft  BagfiaU  a  bank--, 
rnpty  and  obtained  judgment  before  bankrupt* s  certijicaie  was  al-^ 
lowed  hj  Ld.  Chancellor,  and  the  certificate  npt  being  allowed  dl) 
after  the  rules  of  pleading  were  out^  the  bankrupt  had  np  opportUT 
nity  to  plead  his  certificate,  and  take  the  bene&  of  the  aft  4  Ann^ 
^t  Ml  th  f(ire  facias  ag;ainft  tbf  bftil  the  certificate  w?!^  pleaded^ 


%hi  dM  plaa  over-ruled)  (6  that;  the  hauikrupt  faas  no  reKef  bit  in 
equity,  or  bj  audita  querela,  wbieh  is  an  equitable  reaiedy  at  la«r. 
A  modon  was  made  by  Sir  Jofeph  Jekyl,  for  aa  injun£hon ;  but 
Cowper  C«  denied  the  motion,  (though  Sir  Jofeph  Jekyl  faid, 
there  were  leveral  precedents  of  injunAioJis  of  this  ibrt^  but  had 
none  ready  to  produce)  becaufe  this  iivas  a  f  merciful  law  made  in 
fiivotir  of  the  bankrupt  and  in  prejudice  of  the  creditor^  and  there* 
fore  a(>t  to  be  eicteodfd  in  equity  Aether  than  at  law.  MS,  Kep. 
Mich.  3  Geo.  in  Cane    Bagfliall  v.  Gore. 

6.  A.  a  ar§di$$r  ot  B.  brought  an  afiion  at  law,  and  having  gH 
juignant^  t0ok  bim  in  ex4tmti9my  on  a  ca.  la.  Afterwanls  the  aft 
of  5  6f9.  watoMide,  where  by  C9p*  24.  a  bankrupt,  if  he  furren-. 
ders,  iseKamined,  and  4  fifths  in  value  and  nunober  of  his  credi- 
tors firn  his  cetdficalip  and  teftify  their  confent,  ifc.  is  to  be  dif* 
charged.  After  wfaidi  ftatute  a  cmunijfion  is  taken  dut  againft  B« 
iy  d  B^s  fatbtr*in-'Uwj  and  A*  is  pirjuadid  U  conn  in  and  h  an 
^fifmu  to  prevent  the  finking  the  exate,  and  getting  him  dif« 
ttarged.  The  4jiaU  of  B.  <1^fides  what  he  had,  before  the  fta* 
tnte,  made  over  to  C)  vuu  $nly  Jme  ffw  JhiUings  and  finu  di* 
fp*irm$4  dfba*  It  wae  infifted  that  fraud  appearing,  equity  wouI4 
not  ioSttpofe  in  prejudice  of  an  honeft  creditor,  and  favour  of  thf 
bankrupt,  nriuch  Ld«  C.  Parker  admitted.  And  aig  to  A's  cominj^ 
in  and  proving  the  debt,  it  was  argued,  that  it  might  be  tboue;ht 
oeceflary  in  ooler  to  prevent  B's  difcharge,  and  this  his  lordmip 
heU  realbnabie.     And  that  as  to  not  detaining  the  body,  where  .  . 

fdl  the  banfc«upt'«  eftate  was  to  be  ieifed,  here  was  no  eflate  le% 
Cp  fifiife,  all  that  being  made  away  to  C.  And  that  in  this  cafe 
A's  coming  in,  cannot  be  conftruod  an  eledlion  to  be  paid  out  of 
B'i-«ftate,  and  fi>  a  waiver  of  his  former  execution  of  the  body  s 
ibr  4iere  being  no  eftate,  there  could  be  no  eledion,  and  A. 
propoftng  so  waive  any  benefit  under  the  conunidion ;  his  lordihip 
jaid  it  oi^^t  to  be  accepted ;  and  refufed  to  difcharge  B.  Wms'a 
|lep»  560.  Trin.  1719*    £x  parte  Salkeid. 

7*  Such'  iriditon  of  a  bankrupt  as  ccmi  in  undsr  tig  commiffion^ 
hj  which  fiH  the  bankrupt's  eftate,  both  risal  and  perioral  (by 
means  '^hereof  he  Ihould  pay  his  debts)  was  ieifipd,  Jhall  not  be 
oMfiWid  44  imprifsn  tin  ianintpt/ir  not  paying  tbofo  debts.  Per  Ld. 
Ci  Barioer,  who  find  be  would  order  his  difdiarge  oat  of  cuAody, 
na^onnyadip^i  brought  ^r  ihoie,  who^had  come  into  the  commif* 
4lon  of  hanl^rupt^,  and  had  ^bugiit  cdief  th^eby.  And  though 
it  was  ^b^eA^  that  l)e  anight  not  to  be  jdifcharged,  till  he  had 
|)erfefted  his  examination,  vet  the  Court  held  the  contrary ;  for  it 
^did  not  •ppeiir  that  he  had  been  in.contempt  x>r  nsfufed ;  out  if  he 
iiad,  yet  wl^eo  the  comtniffion  mmos  imgularlj  fmd  out^  there  ought 
ttot  to  hm  any  proceedmgs  upon  it  by  way  of  examining  the 
bankrupt  or  othawife.  Wms'a  iRep«  6ia.  HiU*  <7i9«  £x  parte 
^aunes* 

8%  A  oTidkor  p0tiii4nUA^  Ld.  C«  Parker  Ag/ainfi  tht  aVtnonfict 
4f^iamkrupf4  cjtrtificau^  wba  in  coniideration  of  the  plaintiff's 
^riMaannng  his  petition  g4we  Aim  ^  b^ndfor  tbt  wbole  debt.  The 
f ^rtificate  was  aftarwapdg  aliow^  .and  4)e  €re4itor  iued  the  bond 
<•  •  L  4  agaiiili: 


againft  the  bankrupt,  who  pleaded  the  aft  of  5  G£C.%.*  and  thai 
the  bond  was  obtained  in  9rdir  to  procure  his  difcharge ;  but  Ld« 
C.  Parker  refufed  to  relieve  the  bafikrupt,  and  difmifled  his  bill 
with  cofts,    Wms's  Rep.  620.   Pafch.  1720.    Lewis  v.  Chafe. 

9.  A  queftion  was,  concerning  the  form  of  ctrtificates  on  the 
late  aft.  Biit  per*  Ld.  C.  Parker,  the  coipmiffioners  are  to  cer- 
tify one  day,  that  the  bankrupt  has  in  all  things  conformed,  &c. 
And  then  the  next  day,  the  creditors  certify  on  the  fame  parch- 
ment their  confent,  at  the  foot  of  which  the  commiilioners  are  to 
certify,  that  the  creditors  had  confented  according  to  the  terms  of 
^  the  aft.  Trin.  6.  Geo.  .Burdock's  Cafe. 
'  10.  A  bankrupt  fo  iowniy'wzs  fued  for  a  debt  on  bondj  before  bit 
certificate  alkwedy  but  he  had  furrendered  his  efFefts  and  fubmitted 
to  be  examined,  and  his  certificate  not  being  allowed,  he  pleaded 
^  Non  eft  &ftum,  and  judgment  was  given  againft  him.     He  had 

C  ^33  D  afterwards  a  certificate  allowed  and  confirmed.  The  obligee  three 
or  four  years  afterwards  brought  zfcire  facias  upon  the  judgment^ 
and  the  defendant  pleaded  the  fiat.  5  Anna  \  and  that  the  caufe  of 
aftion  accrued  before  his  bankruptcy,  and  upon  ifTue  Joined,  it  was 
found  againjl }be  bankrupt^  he  (as  was  alleged)  not  being  able  ta 
get  the  commiffion^  or. a  copy  thereof^  to  produce  at  the  trial,  and  the 
plaindiF  after  had  judgment.  The  plaintiff  got  an  injunftion,  but 
the  Mafter  of  the  Rolls,  upon  hearing,  difmifled  it,  as  z.  matter 
fvholiy  at  law  \  but  upon  appeal,  Ld.  C.  Macclesfield  reverfed  the 
decree,*  but  feemed  to  admit  that  were  the  cafe  only  matter  of  mif" 
pleading  equity  ihould  not  relieve,  but  upon  the  feveral  circum^ 
fiances  of  the  cafe  a  perpetual  iniunftion  was  granted.  %  Wms's 
Kep.  70.  Trin.  1722.    Blackball  v.  Combs. 

11.  A  creditor  came  in  under  the  commiiSon  and  proved  his 
debt,  and  afterwards  arrefled  the  bankrupt,  who  now  prayed  to  be 
difcharged.  Ld.  C.  King  faid,  it  has  been  the  conftruftion  of 
equity  upon  ftatute  of  1  Anns  cap.  12.  which  difcharges  the 
bankrupt  of  his  debts  on  a  certificate  by  4  fifths  of  his  creditors, 
and  allowed  by  the  Chancellor,  that  where  a  trader  becomes  a  . 
bankrupt  and  any  one  of  his  creditors  comes  in  before  [nnder]  the 

J  commrffion  to  prove  his  debt,  though  with  defign  only  to  oppofe  ths 
bankrupt* s  certificate,  yet  this  is  an  ele&ion  to  tako-  his  remedy  for 
his  debt  under  the  commijfion^  and  if  pending  that,  the  creditor  fties 
and  arrefts  the  bankrupt,  it  is  taken  to  be  an  oppreffion ;  and 
ordered  the  creditor,  at  his  own  expence,  to  difcharge  the  bank* 
lupt  out  of  cuftody.    2  Wms*s  Rep*  394.  Mich.  1726.    Anon. 

12.  But  if  fuch  creditor  will  waive  any  benefit  under  the  fta<^ 
tute,  and  ftay  a  reafonable  time,  and  there  is  an  improbability  of 
the  bankrupt's  being  able  to  gain  his  certificate  figned  by  4  fifths  in 
number  and  value  of  the  creditors,  or  allowdid  by  the  court  $  in 
fuch  cafe  if  the  creditor  applies  to  the.Court,  declaring  his  confent 
to  waive  any  right,  or  fhare  of  the  bankrupt's  eftate  under  the 
commiflion,  and  praying  that  hemayfue  the  bankrupt  ^  Ld.  C^ 
King  thought  it  reafonable  for  the  Court  to  give  leave  to  fuch 
creditor  to  proceed  at  law  againft  the  bankrupt  for  his  debt* 
t  Wms's  Rep.  395.  Mich.  17^6.  in  an  Anoo.  Cafj^ 

13.  On 
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13.  On  njmnt  cwtmijffion  again  ft  two  partners^  tl^i  fepirate  ere'* 
diurs  though  diey  have  taken  out  feparaie  commijjiansy  fiiall  yet 
ht  at  liberty  to  come  in  to  oppoft  the  allowing  of  the  arttficatf. 
3  Wtns's  Rep.  23.   Hill.  1729.    Hoifey's  cafe* 

14.  Where  tw9  partners  are  bankrupts'^  and  a  joint  commiffion  So  on  xht 
is  taken  out  againft  them^  if  they  obtain  an  allowance  of  their  cer-  |*/ Jj^^J*^' 
iificate^  diis  will  bar  as  well  their  feparate  as  their  joint  credlt^s.  tw9^^, 
'3  Wms's  Rep.  24.   Hill.  1729.    Horfey's  cafe.  nen^awiom 

njtbtm  be- 
etmes  a  hankrmpti  and  on  a  feparate  nmmijfcn  being  fued  out  againft  him,  hh  ctrttfieeft  it  miUemti^ 
tbia  docs  not  only  difcharge  the  bankrupt ,  of  what  he  owed  fcparately*  but  alfo  of  what  he  owed 
jointly,  and  on. the  partoerlhip  account,  bccaufe  by  the  a£i  of  pailiament  the  bankrupt,  ppoA  * 
making  a  full  dilcovery,  and  obtaining  his  ccrtificaie,  is  to  be  difpharged  of  all  debt^  Now  •• 
the  debts  he  owes  jointly  with  another,  arc  equally  his  debts  as  what  he  owes  ob  his  feparafs 
accoooc,  confequeotly  boh  to  he  difchat^ed  of  both  bh  joint  and  feparate  debts ;  and  io  it  has  bcea 
determined  by  the  judges  of  B.  R.  By  the  Lord-  Chancellor  Parker,  a  WiiU's'Rep.  14.  in  a 
note  cites  3  Julyi  ijai .    £x  parte  Yale. 

» 

15.  5  Geo*  2«  cap.  30.  S.  io»  No  difcoverj  Jhall  intitle  fiich 
iankrupt  t9  the  benefits  atto%uedby  this  a&^  unlefs  the  commiffioners^ 
jBT  the  major  part  iff  tbem^  Jball  under  their  hands  and  feals  certify 
to  the  L^  Chancellor,  that  fuch  bankrupt  has  made  a  full  dif* 
^overy  0f  bis  eftate^  and  in  all  things  conformed  himfelf  according 
U  the  directions  of  this  aH^  and  that  there  does  not  appear  to  them 

fmy  reafm  t9  doubt  of  the  truth  of  fuch  difcovery^  and  unlefs  four  [  1343 
parts  in  five  in  nimioer  and  value  of  the  creditors,  who  mall  be 
creditors  for  not  leis  than  20I.  refpeCfively^  or  feme  other  per  fen  by 
them  duly  authorized^  fhall  iign  fuch  certificate ;  but  the  commif* 
Jiemers  fhall  not  certify  till  they  fhall  have  proof  by  affidavit^  or  of- 
firmatim  in  writings  of  fuch  creditors^  or  oftbeperfons  by  them  autbo^ 
ri%edjfigning  the  certificate^  and  of  the  power  by  which  any  perfon  •' 
fl>aU  be  autbori%jtd  to  fign  for  any  creditor^  (which  affidavit  or  af^ 
firmatioH^  together  jtfith  fuch  authority  to  fign^  Jhall  be  laid  before 
the  Lord  Chancellor ^  with  the  faid  certificate)  and  unlefs  fuch 
bankrupt  make  oath,  or  folemnly  affirm  in  writings  that  fuch  certi«  * 
ficate  was  obtained  without  fraud  \  and  unlefs  fuch  certificate Jhall^ 
after  fuch  affidavit  or  affirmation^  be  allowed  by  the  Lord  (Chan- 
cellor, or  hy  fuch  two  of  the  jufiices  of  B.  R.  C.  B.  or  Borons  of  the 
Exchequer^  to  whem  the  confideration  of  fuch  certificate  Jhall  be  r/- 
f  erred  hy  the  Lord  Chancellor  j  and  any  of  the  creditors  of  fuch 
iankrupt  are  to  be  heani^  ifj^^  think  fiUagainfi  the  making  fuch 
ferUfiec^e^  and  againft  the  confirmation  thereof, 

J  6.  ^«  13*  If  any  bankrupt  who  fhall  have  obtained  his  certifi* 
C2tCj  Jhall  be  taken  in  execution  J  or  detsLined  in  prifon,  on  account 
of  any  debts  owing  before  he  became  bankrupt^  by  reafon  that 
judgment  was  obtuined  before  fuch  certificate  was  allowed »  //  fhall 
be  lawful  for  any  oneef  the  judges  of  the  courts  wherein  judgment 
has  heenfo  obtained^  on  fuch  bankrupt's  producing  his  certificate  aU 
lewedy  te  order  any  Jheriffor  gaoler^  who  Jhall  have  fuch  bankrupt  ' 

in  his  cujiody^  te  difcharge  fuch  bankrupt  without  fee. 

17*  Where  a  bankrupt  is  in  execution  before  the  commiffionj  and 
•the  credititr  comes  in  and  receives  a  dividend  out  of  the  eftate,  the 
crourt  will  put  him  to  his  tle^ion  either  to  difcharge  the  bankrupt 

'     §r 
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#>*  nmwtti  ihi  dividend^  and  this  in  c^adomAtj  to  ttie  lai^s  Inhere 
if  the  creditor  will  take  the  debtor  in  execution,  he  cannot  after* 
wards  take  execution  by  fi.  fa.  becaufe  the  body  is  deemed  a  fiu* 
tisfadion  $  but  otherwife,  if  creditor  takes  a  fi.  &•  (irft  and  levifs 
fliort,  &c.  there  he  may  take  a  ca.  (a.  afterwards  and  fue  )»oth. 
And  here  A .  ftied  out  a  conimiffion  of  bankruptcy  againft  B.  i  726^ 
IMid  after  in  1727,  received  a  dividend  of  as.  6d.  in  die  pound,  and 
now  lately  took  B.  in  execution  for  the  reft  of  his  debt,  and  nour 
B.  petitioned  to  be  difcharged,  but  was  denied  \  per  Ld-  CbaQcel- 
lor.    MS.  Rep.  Mich.  Vaeat*  173}.    £x  parte  filewia. 

1 8.  Per  Ld.  Chancellor.  Though  a  creditinr  of  b^krupt  under 
ao/.  is  by  the  laft  ad  excluded  from  affent  or  dijfeni  to  tbi  artifi^ 
^atif  Jit  as  he  is  affeded  by  the  con&queacft  of  allowing  the  cer* 
tificate,  bi  bath  right  to  petition^  andfbew  any  fraud  again  fi  alUw^ 
ing  the  certificate.  MS.  Rep.  Mich.  1734.  ix  parte  Allen. 
•.  19.  Bankrupt  in  prifon  on  a  mefne  procefs  at  fuit  of  A.  prayed 
that  if.  might  make  ele&ion^  whether  br  would  come  in  under  com-- 
tttiJ/loUf  or  take  his  remedy  at  law.  Per  Ld.  Chancellor,  A.  may 
make  a  fpecial  ele^iouj  to  take  his  remedy  at  law,  and  to  come  in 
iinder  the  commiffion,  fo  far  as  to  prove  bis  debt  and  aflent  or  dtf* 
lent  to  certificate,  becaufe  that  will  afFe<9:  his  remedy  at  law,  but 
he  is  to  waive  any  dividend  or  further  benefit  under  the  commiffion^ 
and  accordingly  A.  made  his  eledion  in  this  cafe,  MS.  Kep, 
Mich.  1734.    Ex  parte  Hofey. 

20.  F.  having  proved  a  debt  of  aooo/.  under  commiflion  of 
bankruptcy  againft  one  L.'^and  paid  contribution^  and  yet  had  L, 
in  execution  for  his  debt. — An  order  was  made  by  the  late  Lord 
Chancellor,  that  F.  Jbould  either  difcharge  X.  or  lofe  his  dividends 
-«And  commiiEoners  having  certtfyed  that  ^fifths  in  number  and 
Value  of  creditors  had  confented  to  Us  difcharge  exclufive  of  F.  hii 
now  petitioned  againft  allowing  of  certificate,  and  that  he  might 
be  admitted  to  come  in,  fo  far  under  commifiioti  -as  to  have  liberty 
£  13  j  J  to  dTent  or  difafTent.  Lord  Chancellor  faid,  that  it  w»s  fistHed  on' 
great  debate,  that  a  creditor  might  be  at  liberty  to  eleU  to  proceed  at 
iawj  and  notwithftanding  have  liberty  to  affent  or  difaffintt  to  cerfi^ 
ficate.  The  cafe  of  putting  creditor  to  ele£tion  is  but  modern  in 
favour  of  bankrupt.  But  if  that  eledion  is  made  in  general  terms, 
and  in  confequence  the  creditor  is  to  be  excluded  from  a  liberty 
of  diflenttng  to  the  certificate,  the  reft  of  the  credkors  are  noC 
only  to  take  all  the  reft  of  the  efFeds,  but  have  It  in  their  p^wcr, 
by  allowing  the  certificate,  to  bar  the  other's  debt,  &c.  So  chat 
firmitting  fuch  creditor  to  affent  or  diffent  to  the  certificeHtj  ss  not 
to  give  hmi  a  benefit  but  to  prevent  his  being  hurt^  and  the  laft 
ftatute  about  bankrupts  mentions  4  fifths  of  creditors  w4io  fiutH 
bave  proved  their  debts,  and  not  who  provied,  &c.  and  fought  re* 
lief,  and  it  would  be  hard  to  put  it  in  die  power  of  a  few  fmaH 
creators,  by  confenting  to  the  certificate,  to  preclude  tlie  oAer  of 
)iis  debt^  and  therefore  as  the  Court  by  equitable  confUudion  puts 
a  creditor  to  his  eleflion  of  abiding  by  his  remedy  at  law  on 
coming  in  to  have  his  dividend  under  the  commiflion,  {6  hf  tb0 
feme  nife  of  equity,,  fuch  creditor  renotmcifig  any  benefit  under 
^  tb« 
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Hk  commiflfen  tkoald  not  be  hurt,  therefore  let  P.  be  dt  Tibertf 
to  make  a  Tpecial  eledion,  MS.  Rep.  Trin.  Vac.  17^,  £x 
parte  '^ 


(T,  a)    Difcharge,    How  it  affcfts  a  Joint  Debtor 

who  is  not  a  Bankrupt, 

I •  10  jifuuf^  cap.  15.  nr^H£  (Hfcharge  of  a  bankrupt  hy  vtrtui 
S.  %.  X      of  the  adi  ^  Ann^py  9r  kf  amf  $tb€r  aH 

relating  to  kankrupts^  from  the  debts  by  him  owing  at  tho  time  hi 
became  a,  bankrupt^  wil  mot  be  intended  to  diicbarge  or  rehajk  nof 
•ther  perfon,  vmq  was  partner  in  trade  with  the  bankrupt  at  the 
tinu  be  hecame  a  bankrupt^  or  who  ftood  jointly  bound,  ar  iad 
made  any  joint  control  wth  him  for  the  fame  debt  from  which  be 
was  difcharged ;  but  notwitbfianding  jueb  difikarge^  (ucb  partMC 
ihall  ftaod  chargeable. 

(U.  9)     Gaoler^  &c«    Punifliment* 

i.  ^T^HE  eommijponers  upon  the  ftatute  of  badcniptt  tmn^  Roli.Re^ 
JL      mittedthe  bankrupt  /<^  the  cuftodjr  of  the  fieri f  o(  B.  ^^\^^ 
for  refufing  to  be  examined  on  interrogatories.     The  (heriffs  let  Ctry,  s*.  c. 
thi  idkkrupt  to  go  at  targe.    An  adion  of  efiape  lies  agtfuift  •^judged 
them.    Mo.  834,  835.  pi.  1x23.  Trin.  12  Jac.    The  c2c  of  pj^jj^jfif 
the  Sheriffs  of  BriM. 1 

'    Bulft.  8d6« 
8.  C.  a^ndg^  accordingly. 

.    %f  5  Geo*  2*  cap*  30.  S.  19.    The  gaoler  Jball  upon  requefiofmij 

oneSiarnbamngprovedbis  debt^andprodueingacertificate  thereof  un* 

ierihe  bonis  ^the  eommi£ionersy{  which  the  commijfionersare  to  give 

gratii)  pi^uce  iuch  perfon  b  committed  s  and  in  c^ffe/ucb  gaoler 

jbtdl  refiufe  tofiewfucb  perfon  fo  committed^  emd  being  in  bis  a&ual  []  156  J^ 

ee^oif  at  Ae  tiate  of  /ucb  requefit  ^o  fftcb  creditor  requeftii^  to 

(at  (whfntfoB^/ucSgaeJierJhall  forfeit  lOoL  for  the  si/e  ^  the  cre^  j    \ 

UtrnVf  to  be  rnowrod  by  a&ion  of  debt,  in  the  name  ff  to$  craditor 

pefse/Kng  Jitcb  figt^m 

m 

% 
• 

(W*  ci}    ProoMditigfi^  Ac  of  Commiflioiiers  to  be 

recorded. 

I.  5  Get.  i.  cffp.  Jo.  T  TPQN  petition  of  anv  perkn^  the  Lor4 
5.  ^i.  \j    Chancellor  ma^  order  (itch  comniif- 

Soiis,  depositions,  proceedings,  and  certificates,  to  be  entred  ^ 
record ;  and  in  cafe  of  the  death  of  the  wltneflrs  proving  fucb  bank* 
IrUptcyj  or  in  chfe  the  faid  coinmijftonsy  or  other  things  Jball  be  lojty 
f  f:opy  of  the  rccprd  of  f»cb  commijjioas  or  other  things  ftgned  and 
^  attefled 
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^tti/fedas  biTifn  is  mentloneiy  may  be  given  in  evid^c<^  to  prwi 
fucb  cpmrniffions^  and  bankruptcy  or  otber  things ;  and  all  ceriifi^ 
catis  wbicb  have  been  allowed^  or  to  be  allowed  and  entred  of  record^ 
4r  a  true  copy  of  every  certificate^  figf^^d  and  attejled  as  herein  is 
mentioned^  Jhall  and  may  be  given  in  evidence  in  any  courts  of 
record^  mi^  without  farther  proof,  taken  to  be  a  bar  and  difcharge 
againft  any  a^ion  for  any  debt  contrasted  before  the  ijfuing  of  fucb 
tommifjion  \  unlefs'  any  creditor  of  the  perfon  that  has  fucb  certifi*t 
catOj  mall  prove  that  luch  certificate  was  fraudulently  obtai;ied. 
*  2.  And  the  Lord  Chancellor  Jhall  appoint  a  place  near  the  inns 
ef  courts  where  the  matters  aforefaid  Jhall  be  entred  of  record^ 
ivbere  aUperfons  Jhall  be  at  liberty  to  fearchy  and  the  Lord  Chan- 
cellor (hall  by  writing  appoint  a  proper  perfon,  who  (hall  (by  him^ 
f elf  or  deputy  to  be  approved  by  the  Lord  Chancellor  by  writing) 
enter  of  record  fuch  commiffion  and  other  things,  arfd  have  the 
£uJiody  of  the  entries  thereof  i  and  alfo  appoint  fucb  fee  for  bit 
labour  therein  as  the  Lord  Chancellor  Jhall  think  reafonabUy  not 
exceeding  what  is  ufually  paid  in  like  cafes ;  and  the  perfon  Jo  to  be 
appointed^  and  his  deputy ^  Jhall  continue  to  enter  of  record  all  the 
matters  aforefaid^  and  to  have  the  cujiody  of  thefame^  fo  long  as  they 
fiall  behave  tbemfelves  well ;  and  Jhall  not  be  removed  hut  by  order 
in  writing  under  the  band  of  the  Lord  Chancellor^  on  good  caufi 
ib$reinf^ecifUd.  %. 


(X.  a)    Compolitions  between  Creditors  and  Bank- 
rupt ;  and  Pleadings  thereof* 

* 

I. 'rp  BEING  a  goldfmith  in  London,  and  being  "ditabled^ 
X^  •  agreed  with  mofi  of  his  creditors  to  affign  over  all  bit 
tjiate  upon  oath  to  feveral  perfons  in  trufi  for  the  payment'of  bie 
debtSj  as  far  as  his  ejiate  would  pay^  be  having  fuch  allowance  ft^ 
himf el f  and  family  as  was  agreed  upon ;  and  moft  of  die  creditors 

^  .  fignca  die  »id  agreement ;  but  form  of  the  perfons  that  figned^ 

finding  that  F.  had  donefome  a8t  of  violation  of  the  agreem$nt^  took 
out  a  commijjion  ^bankruptcy  againft  the  (aid  F.  and  feifbd  aU-tb^ 

C  '37  3  cft^tc  ^^7  could  come  by,  and  pretended  that  (bme  of  the  creditxln 
aforefaid,  that  (igned  the  agreempnt^  and  that  were  not  priVy  to 
the  fuing  out  the  commiffion,  had  nodce  in  due  tiiqe,  thpvgh  thtef 
had  neglected  the  lame,  and  diat  it  was  feven  months  (rom  the  date 
of  the  commiffion  before  the  commiffioners  affigned.  And  F«  aui 
0ther  the  perfons  concerned  in  the  firfl'agreoment^  and  exckided'if 
the  commiffion  ^of  bankruptcy,  being  not  comprized,  as  aforefaid, 

^  p^ff^'^^d  their  bill  againft  the  affignees  of  the  commiffion  of 

bankruptcy,  to  have  the  agreement  performed^  or  at  le^ft  to  bo 
admitted  to  an  equal  dividend  with  them.  But  this  Court  would 
-give  no  relief  therein ;  and  the  rather,  for  that  it  was  made  appear 
that  F.  bad  made  afale  of  fome  of  the  goods  be  affigned  to  ^he  cre-^ 
ditors  ;  but  difoiifled  the  bill.  Chan.  Caf^s  1 8, 19.  Hill.  J4and 
15.  Car«  2.    Fuller  &  al\  v.  Lance  &  al'. 

2  Scire 


I 
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2*  StiFc  fiicias  oh  a  judgment,  the  defendant  pleaded  a  V^m-  7  Mod.  so. 
fofitUnfor  2J.  in  thg  pound  i  ita  quod  it  be  paid  witbin  five  yean  fng]  *f^^' 
aftir  tht  major  part  of  bis  creditors  in  number  and  value  Jball  per  omnct, 
fubftribe  the  fame  compofition^  and  after  tbe  defendant  Jhould  b€  *1|  compo- 
dijcharged  from  imprifonment )  and  upon  a  demurrer  to  this  plea^  ^^^  **? 
Holt  Ch.  J .  was  of  opinion,  that  a  compofition  by  virtjie  of  the  this  aa, 
itTiXMXt  mujt  be  firsdl^  and  fuch  as  will  bind  the  defendant,  and  ^o'^  by 
from  which  he  cannot  vary,  that  thofe  words  ita  quod,  in  tbinffs.  J^jC^ce***" 
^executory  (as  in  this  cafe)  mUke  a  condition  precedent)  butm  whtch»  Ir 
cftates  executed,  they  make  a  condition  fubfequent,  and  (o  irLit-*  ^^^  v^- 
tleton  to  be  underftood.     That  the  payment  of  as.  per  pounds'  wrnfl  **** 
being  a  condition  precedent  to  this  agreement,  and  wholly  in  the  debt  ■rifcti 
power  and  will  of  the  defendant  till  it  is  paid,  it  is  therefore  no^  *^  y^Kr 
umpleat  agreement ^  and  confequently  not  within  tbeftatute\  and  Seplikiiff 
this  cafe  is  the  ftronger  againft  the  defendant,  becaule  it  does  not 
appear  by  his  plea  diat  he  was  in  prifon,  fo  that  this  condition 
precedent  may  be  impoffible  to  be  performed,  and  confequently 
the  agreement  can  never  arife ;  it  is  true,  it  might  kave  beea 
$tberwife^  if  is.  in  tbe  pound  bad  been  agreed  to  be  paid  within  thi 
five  yearsy  in  tbe  nature  of  a  defeafance  to  the  agreement  \  for  this 
Jtatute  operates  as  a  defeafance.     3  Salk.   59.  ph    i.     Pafch* 
12  W.-3.  in  B,  R.    Feltham  V.  Cudworth. 

3*  An  objection  wa§  made  to  a  compofidon,  for  that  tbe  agree-^^ 
ment  appeared  to  be  only  tOy  for^  and  with  tbfe  creditors  who  wen 
parties^  and  bad  figned  tbe  compofition  \  but  this  objedion  was 
difallowed,  becaufe  thefiatute  makes  this  an  agreement^for  th$  reft. 
3.  Salk.  60.  pi.  6.    Trin.  1 1  W.  3.  B.  R.    Ellis  v.  Ollave. 

4.  The  ftatute  of  two  thirds  in  number  and  value  was  pleaded* 
in  bar,  and  the  defendant,  to  bring  himfelf  within  the  benefit  of . 
the  ft:|tute,  (hews,  that  he  itbfconded  -  at  tbe  time  mentioned  by  tbe 
Jlatute^  but  did  not  ft>ew  for  what  be  abfeonded\  and  for  this  the 
plaantiff  had  judgment  on  demurren    7  Mod.  83.    Mich,  i  Anns 
£«  R.    Greenway  v.  Freeman. 

5«  When  one  pleads  tbe  ftatute  of  two  thirds^  if  be  would  take 
advantage,  of  the  daufe  cA  being  in  cuftody,.he  muft  (hew  it  to 
bave  been  on  the  X7th  November ;  if  of  the  claufe  of  abfcondingi^ 
he  muft  fliew  he  abfconded  for  debt  at  the  time  of  tbe  ftatute 
iiiide«  '  And  Holt  fiud,  he  took  the  ftatute  to  be  a  private  law ; 
for  Aiotigfa  it  concerned  a  great  many,  yet  it  concerned  it  parti- 
etdar  fort  of  peo|de  \  and  here  the  plaintiff  had  judgment,  becaufo 
^tbe  defendant  did  n»t  JhiW  in  his  plea,  that  be  had  abfconded  at  the 
ft'nr  of  the  a€l  made^  but  only  faid  it  was  on  tbe  nth  of  Novem'^ 
iir*    7  Mod.  96*    Mich,  i  Annae  B«  R.    NichoU's  cafe^ 


(Y.  a)    Pleadings  and  Evidence.  C  138  ] 

!♦   xj^c.  I.  cap^  15.  T^  any  aftion  Jhall  be  brought  againft  any 

5.  16.  i  commiffioner,  or  other  perfon^  having  * 

mutb^rity  undfr  tbe  c^mmiffton  for  any  matter^  by  force  of  the  faid 
* ,  ftatutt 


Jtatute  [tiEiiZ.J^r  this  /iaiuti^  tis  drfimdmU  $a^  fiaA^Mt 
guilty,  or  juftify,  fbat  ibi  ali  whenaf  tbi  plaintiff  complaiitd^ 
wus  d$Mi  Iff  nuibority  of  thifaid  a£k  13  Eli%,  cap*  7.  or  ibis  a3^ 
wiibmt  ntpnjfing  aay  otbir  matUr  ef  iircumftanci  C9ntained  in 
siiber  of  tbofaid  a£ls^  tvboreunto  the  plaintiff  (hall  be  admitted  tcf 
wply«  that  the  defendant  did  the  ad  dippofed  of  his  own  wron^i 
without  any  fiich  caiife  alUdged  by  tbi  jaid  defendant^  wbtnttpon 
^uo  fiall  bo  joinod, 

%•  In  dobt  on  tbo  Jlatuto  of  bankrupts^  plaintiff  oounts  of  tbt 
doht  duo  unto  him,  //  ptod  vigoro  Jiatuti  pr4edini  a&io  accreviti,^ 
it  was  urgidy  tbat  tboro  boing  twofiatuies  of  bankrujbts^  the  ftatutQ 
cf  23  £liz.  cap*  7.  and  i  Jac.  cap.  15.  and  other  ftatutes  before | 
and  the  ftatuie  i  Jac*  cap.  15.  gives  the  action,  and  fo  tbi  diila^ 
rmUon  is  uncortain ;  and  for  this  caufe  is  bad  and  inrufficient4 
FleixMiing  Cb»  J«  held  the  declaratioa  is  clearly  good,  notwidU 
ftan£ng  tbe  exception  taken  T  for  it  is  plain  that  tfaefe  words  ia 
ihe  dedaratb&i  (vigoro  fl^uti  proodi^i  uSio  ^tcrovit)  Jball  bi 
rrforrod  mnto  tbojiututo^  wbicb  givis  ibo  aHion  unto  the  creditor 
upon  the  affimient  by  the  €0«imiffiooerS|  and  this  is  only  tfa<| 
ftitute  of  I  ^k:.  cap*  15.  Thefe  are  genexal  fi:atutes,  and  {9 
potice  is  to  be  taken  of  them  s  and  in  this  the  whole  Court  agreed  } 
and  judgment  for  the  plaintiff*  %  Bulft.  a6.  Micb«  to  Jacu 
Powell  V*  Stuff  aad  Time  well. 

3*  Dobt  upon  tin  obligation  affignid  by  the  commiflloners  of 
baiMcnipts,  and  does  mt  Jbow  tbo  obligation ;  wherefore  it  wa$ 
demurred*  And  bccaufe  be  oomuo  in  by  aQ  in  laWf  and  bat  na 
moans  Jo  obtain  tbo  obJigation^  it  was  adjudged  to  be  good  eitoi^bj 
without  Aiewing  k  in  court  j  as  tenant  by  the  ftatuite  morchaot^ 
or  tenant  in  dower^  fhall  have  advantage  of  a  rent  chmCf  without 
ihewing  the  deed*  Cro*  C*  209^  (X  5*  Hill.  6  Car*  B*  Rf 
Gray  t*  Fielder* 

4*  In  asidita  qutrola^  the  plaiAtiff  co/mUd  ibal  Sir  H*  B.  U 
tubom  be  was  indebted^  became  a  bankrupt^  and  tbat  4ortain  credit 
tors  bad  his  debt  affignod  to  ibem^  and  tbat  onoaftksm  acaspUdpart 
of  his  debt  in  fatisfa&ion  of  tbo  wbolo  $  but  becauie  be  did  Mf 
Jbewwiat  won  tbo  dokts  of  jtbo  croditorsj  tbat  Jo  bis  paysnsni 
onigbt  appsar  proportiomabli  to  ibi  debUf  the  defenoant  demunsedf 
fed  per  Cur.  it  is  well  enottgb9  especially  being  an  a&i^n  by  one 
thatis  adebeoT)  and  tbo  very  a^nmoni  is  m  fufidasU  bar  agaiff0 
tbi  partiit )  and  if  tiiere  were  furphiiage,  the  defi^dant  haSi  re^ 
tnedy  in  Chancery.  Jud^ent  for  the  plaintiff*  Kcb«  ^u  pU  4^ 
Caidi*  15  Car.  a.  B*  R.    Fitzwilliam  v.  Lewia. 

5.  Sciro  facias  againfi  the  ouecutors  of  B.  upon  a  fudgminf 
againfi  their  tejiator^  they  pUad^  that  ho  was  a  trader^  auJ  in^ 
debted  to  feveral  peribns,  and  that  upon  their  petition  to  the 
f  Ld.  Chancellor,  a  comon^jjion  of  bankruptcy  Ufuod  again/1  bi/Up 

and  that  by  reafon  of  the  death  of  Kin^  Charles  II*  a  new  com-* 
mifilon  iilued  in  time  of  King  James  iH  and  averred  the  (aid  laft 
commiilion  to  be  ftill  depending ;  and  upon  demurrer  it  vs^b  held 
that  this  plea  is  ill ;  becanfe  the  defendants  did  not  aUogiy  thai 
tteir  tejlator  was  a  bankrupt  at  tbf  timo  if  tbo  potiikm  tjmbitod^ 


■ 

I 


§t  «t  tKr  tihit  wbin  th  cwmmiffim  tffuid  ^aiiift  him.  Thtf  Court 
*bcU  this  exception  kicunble^  becmife  bj  the  ftalute  13  Eliat* 
cap.  7*  the  bankrupt  is  defcribed  in  the  firft  place^  and  then  th# 
next  paragniph  gives  the  Lord  Chancellor  power  to  grant  cook* 
itiiffioDS  agahift  pe^fons  therein  defcribed^  being  bankrupts ;  and 
Cfaat  all  the  preoedenfis  are  with  aveimenti  of  the  bkuikrtiptcy^ 
2  Lutw.  1273. .  HiU.  3  &  4  Jac.  a.    Gubbs  v<  Backwelh 

6.  It  was  ruled  in  this  cafe,  that,  in  pleading  a  man  to  be  a 
bankrupt^  it  is  fujfeknt  U  fay^  tbui  hi  bname  a  banirupt^  4id 
mnn  inttHihnft  fipafnF  fietHtf\  mthoni  /ttting  f^rth  any  farii^ 
iular  aSI'cfiankriiphy^  ai  departure  out  of  the  Itit^dom^  taking 
fendiiary,  or  keeping  his  houfe,  and  abfcondtng  there.  Conib*  ioo» 
Pafch.  tW,k  Mkih  B%  R*    fietttv.  Lowe* 

7*  in  zAinMitafus  t^ffumf^t  the  defendant  pleaded^  that  tit 
phintiff'  kmmf  a  hankrupt^  ^and  twnmlffi9n  smix  Uikin  mU,  wtd  A 
sti  his  g«odtj  Ike,  belonged  to  the  eommiffienerg^  &c.  The  plaintiif 
delnaited  and  had  judgtnent  1  for  till  ^  affignment  die  propertv 
of  the  goods  is  not  transferi^d  out  of  the  banJiFupt.  i  Salk.  loSC 
Pafch.  I  W.  &  M.  in  B.  R.     Cary  v.  Crifp. 

8«  In  tt  ipccM  iMtmfffit  brought  by  dTignee  of  commiffioners  o(  sitow.  7. 
b^nkrupe^  he  need  not  ^etu  heW  the  perfon  he^ame  banirupt^  S*  C*  but 
»9udged.    Calrth.  a^*    Pafch*  i  W*  &  M.  in  B.  R.    Pepys  v,  J^'Vh? 

liOW*  Court;  but 

dbe  reporter  iddi  i|iicre»  if  {ood« 

9«  Tisbugb  C9mmijumtr$  upon  the  ftatute  of  bankrupts  have 
$n  autboiilgr  under  the  great  ieal  eftablifhed  by  tBl  of  parliament^ 
jet^  '^  they  detlare  a  man  bankrupt  that  is  not  /i,  he  may  traverfc 
die  bankruptcy)  and  try  it  in  B»  K»  Arg.  4.  Mod»  |io»  Trin. 
4  W*  &  M.  in  fi.  R.  in  cafe  of  Philips  v.  Bury* 

10.  In  trover  by  affiffnte  of  commiffioners  of  bankrupt  againff  it  Mo^ 
Pendant  who  prelencu  to  have  fiifid  the  goedi  for  rentj  note,  ^^'^^^^ 
the  coaonufiionBivft  he  proved,  and  die  aflignee  muft  provt  an  ai£t  and  Wainc^ 
of.  baakmpccVt  as  wdl  as  the  aflienment  by  the  copimiffioners^  s*  c.  but 
and  priiaa  facie  it  (hall  be  intendec^  that  the  affignment  was  exr  ^ofapplirr. 

•eutodat  the  time  it  bears  date,  (which  is  but  two  days  before  &e td! 

aAson  brought)  the  witneBes  not  remembering  the  precife  day^-  Rayn Jicp, 
imt  it  appeating  that  the  date  was  trazed^  Holt  laid,  he  expeAed  ^^^f  pf  * 
l)ettcr  prool^  ^^^  '^^^  ^lother  witnefs  fwore  the  precife  day.  doetnoft 
iCumb.  4J^    Trin.  9  W.  3.  B,  R.    Meggot  v.  Watfon,  •pp«»f- 

II*  If  tte  petition  to  the  Lid.  Chancellor,  mentioned  in  the  de-^ 
4laration^  reates^  that  the  bankrupt  was  indebted  in  zool,and  tbt 
ftflJfMi  pr9dtuod  at  the  trial  rtcttes^  Aat  he  was  indebted  in  1 50A 
j^  diatis  ACT  material  variance.  Ld.  Raym.  Rep.  74I  •  f  6  Mar. 
t%  W.  3*  Ruled  by  Hdt  Ch.  J.  at  Thetford  affiles.  Kirne  v. 
fimitb.  .  _ 

ia«  There  is  no  need  to  produce  at  the  trial  the  petition  to  tbo 
Ld*  CbanceOor  ;-  becaufe  it  may  have  been  by  parol,  thouo;h  the 
pradicehas  been  otherwife:  Ld.  Raym/Rep.  741.  Ruled bjr 
lloit  Ch;  J.  at  Thetford  affifes,     16  Mar.    la  W^  3.  upoh  evir 

ikfice.'  jK«iiev«  Snudu 

13.  la 


^39    *  Ctcvftoc  atti>^att&tupc# 


A»ioib«         I  J,  In  An  adipn  bj  affignees  of  commiffioners  of  bankrupts^ 

Lutw?a74.  *®y  "^^  ^^  y^'  ^*'  '*^  proceedings  of  the  commiflioA  and  com-** 

that  wa»tn  mimoners  tf^r  large*    Arg.  2  Ld.  Raym.  R^.  1548.  cites  Lutvy.» 

ofc  of  •  274.    [Hill.  12  W.  3.        ]    Lawson  v.  Lamb,  and  that  in 

bJiSu^t'by  |^««^-.45i-    [Slauo<itbr  V.  PiSRRPOiNT.]    It  was  held,  that 

the  af-  it  need  not  appear  in  a  plea  of  affignment  by  coamiiBoners  of 

%"cc^  bankrupts,  that  the  bankrupt  was  indebted  in  lOol* 

whrrcta  a  * 

Ibort  way  of  dcclsring  hath  beea  allowed  upon  the  aothority  of  a  grciit  number  of  preoedenta  t 
but  aa  to  the  other  cafe  to  Lucw.  451.  of  a  plea  that  waa  long  before  the  ftatitteot  5  Geo.  1/ 
cap.  S4.  Par.  to.  which  *  ia  expreU,  that  no  commiflioa  (hall  iffuei  lurleff  the  creditora»  who 
petition  for  a  commiflioo,  are  crcdicora  in  fuch  fuma  aa  are  mentioned  jfor  that  purpofe  in  ihaC 
afi,  per  Curiam,    a  Ld.  Raym.    Rep.  154^8.  Mich,  i  Geo.  «• 

14.  In  debt  the  defendant  pleaded  in  bar  tbat  the  plainfijf  was 
a  grocer  and  indebted^  and  became  a  bankrupt  \  and  that  upon  a 
commiffion  taken  out  he  was  declared  a  bankrupt^  and  tbat  tbg 
debt  for  which  the  a£Uon  was  brought  againft  the  defendant,  war 
ajpgned  to  his  creditors^  &c.  The  plaintilF  took  ifiiie  that  he  did> 
not  become  4)attkrupt.    Lutw.  701*    Trin.  i  Amu    Hepworthv«* 

*  Haigh.  .  ,  .  ... 
>       15.  An  a£Hon  brought  againft  a  bankrupt,  the  defendant  pleads 

ihejfdtute  of  bankrupts^  (in  which  it  is  faid,  that  the  perfen^  wba 
does  as  the  ait  direSfSy  may  plead  the  general  ijfue^)  and  that  be 
manifeftly  became  a  bankrupt  before  the  day,  &c.  Holt  Ch»  J« 
faid,  this  plea  will  not  do ;  for  when  a  Jiatute  gives  a  plea^  it  muft 
be  pleaded  in  the  words  of  the  Jiatute.  II  Mod..  207.  pi,  Q« 
Hill.  7  Ann.  B.  R.    Hull  v.  Holiday. 

1 6.  In  action  upon  feveral  promifes  brought  by  affignees  of 
acommiffion  of  bankrupt,  the  declaration  waSy  that  in  confide*, 
iration  the  defendant  was  indebted  to  the  bankrupt  for  goods  fold 
and  delivered^  &c.  he  promifed  to  pay  the  ajfignees.  After  verdiA 
on  noii  afTumpfit,  &c.  it  was  moved  in  arreft  of  judgment,  diat 
the  promife  ought  to  have  been  made  to  bankrupt,  fed  nonf 
allocat/  per  Cur.  for  the  debt  being  affigned  to  the  .piaintiS^ 
that  is  a  good  confideration.  There  are  two  ways  of  declaring^ 
xft.  As  here  upon  exprels  promife  to  the  affignees.    adiy,  Ajf^ 

•  fii^^^^  ^^y  bring  fuch  ailion  as  the  bankrupt ;  as  he  may  have  ail 
indebitatus  afTumpfit,  fo  may  they.  £t  judic.  pro  quen  Pafch^ 
12  Ann.  B.  R.    Fafliion  v.  Dormet. 

17.  In  an  a£tion  brought  by  affignees  under  a  commiffionof 
bankruptcy,  agairifl  the  executor  of  S.  J.  R.  the  (daintiff  declared^ 
that  the  defendant  promifed  to  pay  themj  but  did  not,  by  means  of 
which  they  brought  this  a£lion ;  the  defendant  pleaded^  tbat  hi 
never  tnadefuch  promife  to  the  bankrupt^  and  upon  tbat  the  (daintiff 
demurred. '  But  the  Court  faid,  that  if  the  defendant  bad  by  Ho 
plea  denied  the  very  words  of  the  declaration  in  this  pointy  ^ 
plaintiffs  would  have  been  bound  at  the.  trial  to  have  proved  a 
fromife  a£fually  made  to  themfelves.  They  took  this  to  bf 
exadtiy  likie  the  cafe  of  an  executor,  and  accordrnriy  gave  judg« 
ment  for  the  plaintiff.  2  Barnard.  Rep.  in  B<  R«  Mich.  5  Geo.  Zm 
ISkion^r  v*  R^w. 


CreHftor  anti  "Battiiniirt  t^^ 

"itp  Diht  for  rent  hy  G^  againjt  B.  a  lanknipt^  and  judgment 
ieffn  tki  certificaU  was  alUvued^  fo  that  he  had  no  opportunity 
to  plead  it,  and  take  the  benefit  of  4  Ann.  But  in  the  fc'u  facm 
cgatnji  tbi  bail^  the  ctrtificati  was  pleaded^  and  the  plea  over* 
ruled,  fo  that  the  bankrupt  had  no  relief  but  in  equity,  or  by 
audita  querela,  which  is  an  equitable  remedy  at  law.  But  Cow- 
r  Chancellor  denied  an  injunSliony  becaufe  this  was  a  merciful 
w  made  in  favour  of  the  bankrupt,  and  in  prejudice  of  creditor, 
and  therefore  not  to  be  extended  in  equity  further  than  at  law. 
Mich.  3  Geo,  Cane.    BagChall  v.  Gore. 


c 


(Z.  a)     Equity. 


Chi] 


%•  TyROOF  9fa  debt  di fallowed  by  commiflioners  of  bankrupt, 
A     the    Court    will    hear    the    proof.      Chan,  Cafes  275. 
Pafch,  28.    Car.  2.    Anon. 

2.  Bill  for  relief  againft  bonds^  Scq.  given  to  the  banirupt^  but 
fuggefied  to  be  paid^  and  therefore  prays  to  have  them  delivered 

up  and  cancelfed;  a  creditor  of  the  bankrupt's,  to  vtrhom  the 
bonds,  &c.  are  afligned  by  the  commiffioners,  muft  be  made  a  party  ^ 
Fin.  Rep.  265.    Mich.  28  Car.  2.    Ford  v.  Lear  and  Key. 

3.  Bill  by  creditors  againfi  the  ajjignees  of  a  bankrupt  to  have 
a  debt  recovered  bv  the  aflignees  diftributed  among  the  creditors, 
without  being  paio  into  the  hands  of  the  affignees,  as  fearing,  by 
payment  of  tae  aflignees,  their  parts  may  be  loft  i  decreed,  to  be 
dijlributed  among  the  creditors  and  aflignees,  according  to  their 
fevera}  proportions,  by  the  perfon  againft  whom  the  recovery  was, 
who  was  one  of  the  plaintiffs  in  this  caufe,  and  a  principal  creditor. 
Fin.  Rep.  264.    Trin.  28  Car.  2.    Hawkins  &  al'.  v.  King  &  al'. 

4.  Bill  for  account  and  dijcovery  of  money  received  by  de- 
fendant for  one  that  became  bankrupt;  defendant  pleaded^  he 
Ji'eceived  it  only  as  menial  fervant  to  the  bankrupt,  and  had  ac- 
counted for  it  to  him  already,  and  that  the  commiflioners  had 
already  examined  hkn  on  interrogatories,  the  plea  was  over-ruled. 
Vern.  95.  pi.  81-    Mich.  1682.    Wagftaff  v.  Bedford. 

5.  Bill  for  difcovery  of  a  bankrupt's  eflate  ;  the  defendant  de-  a  Wmi'i 
murred,  becaufe  the  bankrupt  was  not  made  a  partyj  and  the  de-  ,^7'noie  of 
luurrer  was  allowed.    %  Vern.  32.  pi.  23.    Hill.  1688.    Sharpe  v.  the  re 
GsmoR.  Po^'c*^'  *>e 

lay&  that, 
'it  ii  ■  geHcnl  ri^e,  tKatlno  one  need  be  made  ■  party  •gatnft  whoro»  if  brought  to  a  hearing, 
the  plaiatifF  can  have  no  decree;  thus,  in  a  bill  brought  by  the  creditora  of  a  bankrupt  againft 
theafligoces  nnder  the  commiffion,  the  bankrupt  himfclf  need  not  be  made  a  party;  by  ih« 
Mairrofth«RoUt,Hill.  1739.  DeGolIs  v.  Ward.  Though  with  regard  to  making  the  baak^ 
IH^  a  p«rty«  it  fcemt  formerly  to  have  been  held  otlierwife,  and  cites  a  Vern.  32. 

« 

6.  Bankrupt  is  taken  in  exeeution  pending  the  reference  of  his 
eertifieate  to  the  judges,  though  it  appears  that  the  debt  was  dif-  ^ 
charged  hj  the  ftatute,  yet  the  Court  would  not  difcharge  him, 

but  put  him  to  his  audita  querela,  2  Vern.  607.  in  cafe  of 
Goodwin ;  tites  it  a8  tbe  eafe  of  Baily  v.  Robinibn.  Trin.  6 
'XiODsc  in  B«  R« 


i4t  Cue  in  ^* 

7»  A  bankrupt  hiving  p'tpi  his  time  of  pleading  hh  ceriijleaff  to  a 
debt  precedent  to  the  bankruptcy,  is  not  to  be  relieved  in  equity  i 
and  per  Harcourt  C«  the  ftatute  is  binding  in  equity,  as  well  ^  at 
law.     2  Vem.696.    Trin.  1715.    Goodwin's  cafe. 

8.  5<7f^«  2.  C0p»  30.  5.  38*  No  fuit  in  eqvity  Jhall  hi  ccm^ 
$iunced  by  affignees,  without  the  confent  of  the  major  part  in 
value  ofth£  crediurs  prefent  at  a  meeting  purfuant  to  nbdce  in 
the  Gazette* 

For  more  of  credltdr  and  bankrupt  in  general^  fee  other 

proper  titles. 


i*       ■!* 


[  H^  ]  Ctti  in  WX&. 


(A)    Who  (hall  have  It,  and  m  what  Cafes, 

I,  IViJim.  a.  13  E.  I.  cap.  13.  ^  I  FES  a  Ctti  in  Vita  to  tbt 

VJ  wife  for  recovery  of  her  land 
loft  by  the  hujband^s  default  in  bis  life  time. 

2.  Recovery  by  fyfferance  h  alienation,  and  therefore  the  fen^^ 
(hall  have  Cui  in  Vita,  after  the  death  of  her  hu(band,  of  a  recovery 
fo  fufiered.     Br.  Cui  in  Vita,  pL  19.  cites  4  £.  3* 

3.  If  judgment  o^  forejudging  be  given  againji  baron  and  feme  ^ 
this  is  not  void  but  error,  and  the  feme  (bail  not  have  Cui  in  Vita. 
Br.  Cui  in  Vita.  pi.  14.  cites  9  E.  3.  2. 

4«  In  affife  if  a  man  leafes  to  baron  and  feme  for  life^  and  the 
harM  aliens  in  fee^  the  lejfor  may  enter  and  recover  by  affifc  if  he 
be  ouftfd,  notwith (landing  that,  the  feme  may  have  Cui  in  Vita^ 
after  the  death  of  her  hufiand.  And  fo  fee  that  fhe  may  have 
Cui  in  Vita  notwithftaiiding  the  alienation  and  the  entry ;  for  the 
title  of  entry  is  not  given  but  by  the  law,  for  the  alienation  and 
the  title  of  the  feme  is  by  the  demife  before  notice.  Br.  Cui  ih 
Vita.  pi.  9.  cites  11  AIT.  ii. 

5.  A  Sur  Cui  \i\  Vita  is  maintainable  of  a  rent.  Y.  N.  B.  194* 
(F)  cites  Mich.  12  £.  3. 

6.  The  heir  of  the  feme  Jhall  have  Cui  in  Vita  and  not  ajftfe^ 
Br.  Entre  Cong.  pl.  20.  cites  2X  E.  3. 6* 

7.  In  affife  the  baron  and  feme  were  feifed  in  fee^  and  the 
,  baron  infecffcd  E.  in  fee^  but  the  feme  bel/l  her  /«,  claiming  her 

'  f^/^  cJiatc^.diTvi,  the  baron  by  licence  and  will  ef  E.  the  feoffee,/'^* 

•  entered  and.took  the  profits^  and  after  E.  df^d^  t>is  daughter  and  heir 

being  in  the  venter  of  hb  feme  mother  to  the  dai^htjBr,  aiul  after 

K  the  heron  ."'rrdy  and  ihcfenU  claimed  by  her  ftrft  ini^reft^  and  ccn^ 

ttnued 


CaffnQftfu  Ht 

fkWdP  p^  f/Hfiim  viri  by  ten  years^  and  the  plaintiff'  in  ajjife 
intired  becaufe  the  Jenie  was  his  niefy  and  the  daughter  9f  B,  the 
feoflFee,  was  bom  and  entered^  and  well,  by  award,  and  the  lord  of 
the  nief  brought  anife  againft  the  daughter  and  heir  of  £.  thp 
feoffee,  and  was  barred,  quod  nota ;  for  the  feoffment  of  the 
baron  was  a  difconti nuance,  fo  that  the  entry  of  the  feme  was  not 
lawful ;  but  (he  put  to  her  Cui  in  Vita.  Br.  Entre  Cong.  pi.  56. 
cites  21  Air.  25. 

8.  It  appears  by  judgment  in  affile,  that  where  baron  and  fenu 
^re  tenants  for  life^  the  remainder  to  A*  in  tail,  and  the  baron 
aliens  in  taily  and  A.  has  iflue  and  dies,  the  iflue  may  enter  for  the 
alienation  to  bis  difinheritance  notwithftanding  that  the  feme  covert 
be  alive ;  for  ihe  Jhall  have  Cui  in  Uta  after  the  death  of  her 
baron*    Br.  Cui  in  Vita,  pi.  lo.  cites  43  An.  17. 

9*  Sur  Cui  in  Fita  was  brought  by  toe  heir  againft  JV.  D.  into  ^t.  Cni  in 
which  the  fame  JV^  bad  not  entry ^  unlefs  after  the  demife^  which  the  ^"''f  ^  J^' 
esforefaid  W.  (whom  Jhe  in  his  life  could  not  contradidij  made  thereof  *^"** 
to  ji  of  D.  and  the  writ  awarded  good,  upon  the  alienation  made  ^  I43  J 
by  the  tenant  himfelf ;    for  if  he  makes  difcontinuance^  and  after 
divers  degrees^  repurchafes  the  land  againy  the  writ  is  well  brought 
as  above,  and  the  wnt  awarded  good,  notwithftanding  that  it 
appeared  that  all  was  one  and  the  fame  perfon.    Br.  Entre  in  le 
per.  pi.  3.  cites  44  E.  3,  4,  5. 

.  I  a  SaroH  and  feme  and  a  third  are  felted  in  fee^  the  baron  F.  N.  B. 
^lien^d  and  died  \  Cui  in  Vita  does  not  lie  tot  the  ftme\  for  fhe  ^93*  (^) 
enid  the  third  may  join  in  writ  of  right.  Br.  Extinguifbment,  f,y,  j^  " 
pL  43.  dtes  35  AiT.  15.  and  Fitzh.  Cui  in  Vita,  20.  feema,  thit 

bave  a  Coi  in  Vita  of  a  moiety*  being  the  third  jointenaot,  but  that  fuch  alienation  feena  to  be  « 
fevcrfeoceof  the  jointure,  and  refers  to  Pafch.  16  £.  3.  Cui  in  Viu  in  the  abridgmcm. 

ri.  But  if  the  third dicsy  die  may  have  Cui  in  Vita  of  all,  and 
to  zSdon  fufpehded  is  now  revrved ;  but  //  feems  it  was  never 
fi^ended\  for  it  was  not  given  to  her  till  after  the  death  of  the 
third.    Ibid. 

12.  If  a  man  Is  feifed  in  jure  uxorisy  and  ff^,  recovers  agaiff/l  F.  N.  B. 
Urn  *by  dsfaulty  and  the  barun  dies,  the  feme  (hall  have  Cui  in  *93-  0) 
Vita,  and  not  quod  ei  deforceat ;  per  Moyle  J.  quod  non  negatur.  ,'10^.  3^3, 
Br.  Cui  in  Vita,  pi.  I2.  cites  2  £.  4.  13.  s.  P.  for 

this  ia  aa  it 
were  a  dcmife  made  by  the  hu(l>and ;  for  otberwife  (he  (hould  be  without  remedy ;  for  ihe  can* 
oot  bave  a  quod  ei  deforceau 

13.  If  the  hufband  difcontirtucs  the  land  of  the  wife,  and  Jhe  Bvatcept- 
brings  a  writ  of  diwevy  (he  is  concluded  to  have  a  Cui  in  Viu  5  JJJJ^^^of 
per  Wabxifley  J.  Ow.  154.  cites  10  E.  4.  the  land  ia 

dower  (he 
frail  be  barred  in  Cui  in  Vita  of  the  refidae.    F.  N.  B.  1^4.  (B) 


14*  If  harm  and  fenu  art  impleaded  by  him^  v)bo  has  good 
Ak^  ani  die  baron  cmfefis  the  cs&tony  the  feme  has  no  remedy. 
Bat  bj^  the- ftatute  of  Weftm*  2.  cap.  3.  upon  the  render  of  the  ^a 

kttta  tks  Cnac  0»j  b«  received ;  but  where  the  b»ron  and  feme  a 
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arc  received  in  default  of  the  tenant  for  life  hy  reverjion  tn  ^er^ 
uxorisj  there  the  baron  cannot  confefs  the  a^ion ;  for  he  is  re*- 
ceived  to. defend  the  right  of  his  wife.  Br.  Cui  in  Vita^  pi.  23^. 
cites  7  E.  4. 17. 

15.  If  recovery  is  had  hy'dx fault  in  a  writ  of  wa/fy  the  feme 
after  the  death  of  her  hufband  (hall  hot  have  Cui  in  Vita«> 
i^aere  whether  becaufe  it  is  not  merely  by  default,  or  becaufe  no 
land  is  in  demand  by  the  writ  of  waft>  or  if  fhe  fhall  have  quod 
ei  defbrceat  upon  fuch  recovery?  J8r.  Cui  in  Vita,  pi.  22. 
cites  9  £.  4.  16. 

16.  The  writ  of  Cui  in  Vita  liesy  where  the  httfiand  aliens 
in  fee  the  right  of  inheritance  of  his  wife,  or  the  freehold  of  bit 
wife  by  feoffinent,  of  grant  for  life,  or  in  tail ;  then  after  the 
death  of  the  hufband,  the  wife  {hall  have  Cui  in  Vita  contradicere 
non  potuit ;  and  the  writ  lies  where  the  wife  has  an  eftate  fbr 
life  or  in  tail,  and  the  hufband  aliens  that  eftate  and  title  of  the 
wife's,  then  the  wife  after  his  death  (hall  have  that  writ* 
F.  N.B.  193.  (A). 

17.  And  if  the  wife  does  not  bring  the  writ  during  her  life, 
then  if  (he  had  an  eftate  in  fee  fimple,  her  heir  Jhall  have  a  writ, 
which  is  called  Sur  Cui  in  Vita  after  her  death.  And  if  the  wife 
have  an  eftate  in  tail,  and  her  hufband  aliens,  and  makes  a  feoff- 
ment of  that  eftate ;  then  if  the  wife  dies,  her  heir  (hall  have  a 
writ  of  formedon  in  the  defcender  to  recover  that  eftate,  and  not 
a  writ  of  Sur  Cui  in  Vita  j  for  tbofe  writs  of  Cui  in  Vita^  and 
Sur  Cui  in  Vita^  are  writs  founded  upon  the  common  law^  of  an 

L  ^44  J  eflote  in  fee  fimple  \  for  there  was  no  other  eftate  at  the  common 
laW,  which  would  defcend,  but  a  fise  (imple.     F.  N.  B«  I93.  (A).. 

18.  If  the  hujband  and  wife  exchange  the  land  of  the  wife  for 
oAer  lands,  if  the  wife  agreed  unto  the  exchange  after  the  huf- 
handle  deaths  (he  (hall  not  have  a  Cui  in  Vita.     F.  N.  B.  194^  (A). 

ig.  The  hujband  gave  the  land  of  the  wife  to  %  who  gave  other 
'-  land  to  the  hujband  and  wifc^  and  to  her  jon  of  we  hujband^  and  io 
the  heirs  of  him  who  furvived,  and  that  was  pleaded  by  exchange  itt 
har^  in  9L  Cui  in  Vita  andholden  in  bar.  F.  N.  B.  194.  (B)  in  the 
notes  in  the  En^lifh  edition,  cites  8  £.  2.  Cui  in  Vita  3^.  and 
20  E.  3.  Cui  in  Vita  10. 

20.  So  if  (he  accepts  c  rent  where  (he  and  her  hu(band  make 
a  feoffinent.     F.  N.  B.  194  (B)  ibid,  cites  21  H.  6.  24. 

21.  The  aunt  and  the  niece  may  join  in  a  writ  of  Sur  Cui  in 
Vita,  upon  an  alienation  made  by  the  hufband^  their  common 
anceftor ;  or  upon  a  recovery  had  agalnft  the  hufband  and  wife^ 
v4io  was  the  common  anceftor  to  them,  if  the  fecond  hufband 
aliens  the  lands  of  the  wife,  and  he  and  his  wife  die,  and  the  ifTue 
of  the  wife  and  the  firft  hufband  fhall  have  a  Sur  Cui  in  Vita 
2gainft  the  alienee,  although  the  fecond  hufband  be  living,  if  he 
were  not  intitled  to  be  tenant  by  the  curtefy ;  but  if  the  fecond 
hufband  foe  intitled  to  be  tenant  by  the  curtefy)  then  the  liTae  of 
the  firft  hufband  (ball  not  have  a  Sur  Cui  in  vita  durihg  the 'life 
</i  ih%  fecond  hufband.    t^«  N.  B.  194.  (D). 


Cuf  In  muk  ^4f 

t2.  Tnw)  batons  «tf femes  jointenants  alien  jointly  and  die,  their  S.  C.  cited 
femes  furvivors  Ihafl  have  feveral  Cui  in  Vita's;   becaufe  the  rc|' ?"*'"* 
•coverture  is  the  caufe  of  the  aSion,  the  which  is  feveral  -,  for  the 
coverture  of  the  one,  is  not  the  coverture  of  the  other.     Keilw. 
205.  b.  ph  18.    Cafus  incerti  Temporis.    Anon. 

23.  If  baron  feifed  of  a  copyhold  in  right  of  his  wife  furrender 
this  to  the  ufe  of  a  flranger,  the  wife  cannot  enter  after  the  death 
of  the  baron)  for  copyhold  is  out  of  32  //.  8.  For  this  is  in- 
tended of  freehold,  but  he  ought  to  make  his  plaint  in  nature  of  a 
Cui  in  Vita.     Dal.  Ji6«  pi.  8.    Anno  16  Eliz.    Anon. 

24.  Hufband  aliened  the  lands  of  the  wife  and  afterwards  they 
are  divorced  and  the  hufband  dies  ;  the  wife  fhall  not  enter  by  the 
32  H.  8.  but  is  put  to  her  Cui  in  Vita  ante  divortium.  Le.  7.  in 
pi.  JO.  Mich.  25  and  26  £liz.  B.  R.  Egerton  SoP  Gen*  cites 
it  as  Haddon's  cafe. 

25.  If  iandiy  during  the  coverture^  are  given  to  the  hujband  and 
wife  and  their  heirs^  this  is  jus  uxoris  within  the  ftatute  Wcftm. 
f,  cap.  43.    a  Inft-  343. 


(B)    Writ  and  Pleadings. 

I.  TN  Ctti  in  Vita  of  land  quam  clamat  effe  jus^  l^c.  di  dofk 
JL  Wiir  y  Georgii^  &c.  The  tenant yJziW,  that  the  demandant 
had  never  any  thing  of  the  gift  of  IVilP  &c.  And  held  a  good  plea 
to  the  writ.  Thel.  Dig.  170.  Lib.  11.  cap.  52.  S.  5.  cites 
Trin.  4  E  2.    Brief.  795. 

2.  In  Cui  in  Vita  of  land  quam  clamaty  t^e.  de  dono  Wilfqui 
Hug.  quondam  virum  fuum  iff  ipfam  inde  feoffavity  Sec.  The 
tenant  faid,  that  the  baron  never  had  any  thing  but  as  baron  of  th^ 
fcnoe,  occ.  And  it  was  held  no  plea.  Thel.  Dig.  170,  Lib.  1 1. 
i:ap.  52.  S.  6.  cites  Pafch.  5  E.  2.    Br.  799. 

3.  Cui  in  Vita  fuppojing  that  the  tenant  had  not  entry  unlrfs  fy  £  ^  IS  3 
S.  to  iphom  her  baron  leafed »  the  tenant  /^/V,  that  the  baron  leafed 

io  S,  and  to  Agnes  his  feme^  judgment  of  the  writ.  And  held  no 
plea.  Thel.  Dig.  170.  Lib.  11.  cap.  52.  S.  4.  cites  Mich. 
19  £.2.    Brief  843. 

4*  In  Cui  in  Vita  the  tenant  pleaded  jointenancy  by  -fine  with 
pni  A,  and  the  demandant  faid^  that  the  tenant  had  releafed  all  bts 
right  to  A.  and  fo  the  tenant  is  fole  tenant^  and  yet  the  writ  was 
abated.  Thel.  Dig.  2^6.  Lib.  16.  cap.  7.  S.  7.  cites  3  E.  ^. 
It.  North.  Maint'  de  Br.  13. 

5.  In  Cui  in  Vita  of  a  manor  given  in  tail^  if  the  ttnaxit  pleads 
nontenure  of  parcel^  it  is  fufficient  for  the  demandant  to  maintain^ 
that  th£  tenant  was  tenant  of  the  manor  as  intirely  as  the  manor 
tvas  ai  the  time  of  (be  gift  in  tail.  Thel.  Dig.  226.  Lib.  16. 
cap^  7.  S.  |0.  cites  Trin.  4  E.  3.  144.  163.  and  fays,  fee  4  E.  3. 
1^2.   9  E.  3*  489.  and  20  E.  3.    Maint*  de  Br.  lo  in.Formedon. 

6.  In  Cui  in  Vita  of  a  manor^  the  tenant  pleaded  nonteW4r§  if 
$^r(i^t  wd  tbc  diumiant  faid^  that  the  tenant  is  tenant  intirely 
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us  €!tf  in  Qitit* 

$fthe  manor  in  iemejne  as  in  dcmefne^  in  fervice  as  in  fervid^  &Cf 
and  was  not  received,  by  which  (he  faid  fully  tenant  of  the  manor 
according  as  (he  demands  it,  and  the  others  e  contra.  TheK 
Dig.  226.    Lib.  J 6.  cap.  7.  S.  14.  cites  Mich.  5  £^  3.  207. 

7*  In  Cui  in  Vita  i£ue  may  be  taken  upon  th^  dem^e  fuppojed  /# 
hi  made  by  thi  baron.  T heh  Dig.  171.  Lib.  1 1.  cap/  52.  o.  13. 
cites  Pafch.  8  E.  3.  392. 

8.  The  writ  of  Cui  in  Vita  is  good  enough,  without  Joying  in 
certain  what  ejlate  the  demandant  has  by  her  title*  Thel.  Dig.  I06« 
Ja\>.  10,  cap.  14.  S.  15.  cites  Pafch.  8  £.  3.  392. 
Note,  if  the  9.  In  Cui  in  Vita  the  writ  was  in  quod  non  hahet  ingref.  nifi  poft 
writ  be  in  dirniffionsm  ^uam  A.  quond*  vir^  (Jc.  inde  fecit  W*  Z).  cui  ipfa  tn 
the  words*'  'oita  fua^  &c.  which  writ  was  abated  ;  for  it  ought  to  be  quam  A^ 
Cui  lit  Vita,  quondam  vir\  &c.  cui  ipfa  in  vita  fua^  i^c.  inde  fecit  W*  D.  &c, 
ill'^'ihTend'  ^*?^''  ^'S-  104-  Lib.  10.  cap.  12.  S.  2.  cites  Pafch.  16.  E.  3. 
but  if  in  the  Brief  652. 

poll,  in  the 

middle;  and  therefore,  if  the  writ  be  poft  dimiffionem  quam,  &c.  vir  ipfiut  B.  iode  fecit  cut 
ipfa,  &c.  the  writ  (hall  abate ;  for  the  wordi  veUte  to  the  next  aoiecedeoL  f .  N.  B.  193.  (£) 
ill  ibc  new  notca  there  (c}  citca  16  £.  3.    Brief  65a. 

10.  In  Cui  in  Vita,  it  is  a  good  plea  to  (ay,  that  the  demandant 
had  accepted  part  of  the  fame  land  for  her  dower.  Br.  Execution, 
pi,  57.  cites  £.3.  39. 

Jl.  Cui  in  Vita  againfl  Tho,  and  Will,  ti  A,  his  fkme^  who  had 

not  gntry  unlefs  by  the  baron  of  the  demandant.     Tho.  difclaimedl, 

and  tbf  baron  and  feme  took  the  int\re  tenancy^  and  faid^  that  they 

entered  by  Tho.  aria  not  by  her  baron^  but  they  were  conipelled  to 

anfwer  to  the  leafe  fuppofed  bv  the  writ,  by.  whi^h  they  faid  as 

above  abfque  hoc^  that  the  baron  leafed  to  them  3  nio3o  ti  forma^  Scq. 

and  iiTue  thereupon,  and  held,  that  it  went  to  the  action.     Thel, 

Dig,  176.    Lib*  II.  cap.  54.  S.  38.  cites  Mich.  29  £•  3.  60. 

Br.  Bar,  pL       12*  In  Cui  in  Vita  the  cafe  was,  that  the  baron  feifed  in  Jure 

'•••  ^^^^    uxoris^  gave  the  land  to  iaron  and  feme  in  Jpecial  tailj  the  remainder 

Br.  Ganao-  ^*  ^  ^^  '<"A  faving  the  reverfion  to  him  and  his  heir$  j  the  bar^ 

tie*,  pi*  99.   iad  sj/ite  by  his  feme ;  the  baron  and  feme  diedy  and  the  ijfue  brought 

ctuf  S,c.     Cttx  in  Vita  asainft  the  tenant,  and  they  pleaded  this  ratter  in  Jar 

by  this  gift,  Uving  the  reverfion  to  the  baron  and  his  heirs,  and 

ihewed'  deed  of  it  without  wiirranty,  and  averred^  that  aJTets  ft 

defended  in  fee  to  the  heir^  who  is  demandant,  by  the  fame  father^ 

emd  fo  pleaded  the  reverfion  for  his  warranty  and  the  affets  in  bar^ 

and  the  demandant  demurred,  and  becaufe  the  demanoant  by  this 

fuit  is  to  defeat  the  fame  reverfion  and  warranty,  therefore  by 

L  ^4^  J  ^ward  the  demandant  recovered;  for  amanjhaunot  be  bound  by 

this  thing  which  he  is  to  defeat  by  bis  fuit^  quod  nota*     Br.  Cui 

in  Vita,  pU  6,  cites  38  E.  3.  32. 

13.  In  Cui  in  Vita  a  manfetjed  in  jure  ux^ris  difcontinued^  and 

after  feveral  alienationSy  he  re-purchafed\  the  feme  diedj  and  the 

,    neir  brought  Sur  Cui  in  Vita  againfi  him  by  name  of  W.  A  quod 

'  ysddat,  &c.  &  in  quod  non  habeat  ingrefium  nifi  poft  dimiffionem^ 

.  quam  idem  W.  B.  fecit,  &c*  cai  ipm,  the  feme,  contradicere  non 

l^lii^t,  ^nd  exception  v^as  take^i  to  the  writ,  inafinu^  s^  itlbould 

be 


W  in  (ttttt*  14^ 

be  bjr  a  ftraage  lumae,  &  non  allocatur,  but  the  writ  anvarJed 
good.    Quod  nets.    Br.  Cui  in  Vita.  pi.  24.  cited  44  E;  3,  4,  5. 

14.  Cui  in  Fit  a  agoing  B.  in  ftut  idem  B.  nan  babet  ir*?reffum 
niji  pqft  dimijfiomm.  quam  pr^^dlSfm  B.  cui  ipjir,  &c.  inJe  fecit  y*. 
D.  Sic*  ac^udged  a  good  writ,  notwlthflandiog  that  it  appears  by  , 
the  writ,  that  die  tenant  is  (he  fame  peribn  who  made  the  leaic, 
without  giving  diverfq  names ;  for  divers  mefiie  feoffniencs  may 
be  n^adc  between  the  deiniie  and  the  re-purchafe.  TheL  Dig. 
177.  Lib.  I X.  cap.  54.  S.  41.  cites  Hill.  44  E.  3,  4.    And  &js^ 

it  ^cms  that  the  writ  was  a  Sur  Cui  in  Plta» 

1 5.  Cui  In  Wt2iy  which  Jbe  claims  to  bold  to  ber  and  the  heirs  tf 
her  body  ijpiing^  and  did  not  Jbew  rf  wljofe  gifty  and  therefore  the 
tenant  pleaded  it  to  the  writ,  and  it  was  abated  by  award,  quod 
non  contradicitur  ibidern,  that  in  quod  et  deforceat,  he  need  not 
fliew  of  whofe  gift.  Note  the  diverfity.  Br.  Cui  in  Vita.  pi.  2. 
cites  48  E.  3.  S. 

1 6.  Cui  in  Vita  which  Jhe  claims  to  hold  to  her  and  the  heirs  of 
her  body  of  the  gift  pf  IF,  N,  The  tenant  faid^  that  fie  never  had 
(iwy  tiimg  of  the  gift  of  W.  N.  Prift.  And  per  Bcllcnap,  clearly 
this  is  no  anfwer ;  for  if  (he  has  of  the  gift  of  one,  or  aiiother  t£ 
f|ie  (>a|roi|  aliens,  (he  (hall  have  action,  and  the  writ  fiaUJay 
^uam  clamat  effe  jus  &  bareditatem  fuam^  notufithflanding  that  it 
be'  of  tf  furchaf(y  aj^d  therefore  every  word  in  a  writ  is  not  tra- 
veriable.    Br.  Cui  in  Vita.  pi.  3.  cites  49  £.  3.  29. 

17.  In  Cui  in  Vita  which  Jhe  claims  to  bold  to  her  and  the  heirs 
if  ber  body  of  the  gift  of  y.  Nl  the  gift  is  not  traveriable,  but  the 
alienation,    Br.  Traverte  per,  &c.  pi.  43.  cites  49  E.  3.  32. 

18.  So  if  it  be  mhic^  Jhe  claims  to  hrr  right  and  inheritance^ 
where  it  is  of  a  furchafe^  this  is  not  travetnble.  Br.  Traverfe 
per,  &c.  pi.  43.  cites  49  £.  3.  32. 

I9«  The  tenant  fiiall  have  traverfe  to  the  title  of  the  demandant 
in  Cui  in  Vita.    Thel.  Dig.  150.  Lib.  10.  cap.  14.  S.  4.  cites 

49  £•  3.  22.  and  Hill.  50.  £.  3.  6. 

20.  In  Cui  in  Vita  of  the  demife  of  the  baron  oflandy  which  Jhe 
held  for  term  of  life  of  the  demife  of  J,  iy.  and  the  tenant  faid^  that 
fie  bad  nothing  of  the  demife  of  j,!^.  and  admjtted  a  good  anfwer. 
Per  Ci^r.  upon  argument  of  it ;  f:^r  where  fie  makes  tit/cy  this 
title  ought  to  be  q  true  titU^  and  there  fine  upon  releafe  made  to 
baron  and  feme,  and  to  the  heirs  of  the  baron  by  J.  N.  was  taken 
no  (fbmifQ  \  for  it  is  fuppofed  by  it,  that  the  baron  and  feme  were 
in  pofTeflion  at  the  time  of  the  nne.    Br.  Cui  in  Vita,  pi.  4.  cites 

50  E.  3.6. 

21.  In  Cui  in  Vita,  where  four  are  impleaded^  three  confefs  or 
mote  default^  and  the  fourth  demands  the  vieWy  the  demandant  fiall 
have  judgment  of  three  parts  immediately ^  contra  where  the  fourth 
Sakes  upon  him  the  intire  tenancy.    Br.  Judgment,  pi.  22.  cites  i;t 

H»  4- 19. 

22.  jond  if  the  fourth  is  tenant  of  the  whole^  and  does  not  take 
jipon  him* the  intire  tenancy^  but  demands  the  view,  and  he  is  pufted 
fl  tbrqe  parts  by  execution  upon  a  judgment  againft  the  other 
"'*■'■■    *^  M  4  tiwrer, 


t47*  ctic  in  iafer; 

three,  he  fliall  have  Jiffife.    Bn  Judgment,  pf .  !!•  ekes'  it  H, 

23.  In  cafes  fpecial,  the  writ  (hall  make  mention  of  whofe  gifiy 
kafe,  or  demife,  he  holds^  contra  of  fee  fimple\  for  of  eftate  tor 
•  ♦term  of  life  the  writ  fhall  fay,  Quam  ciafnai  ttnere  ad  termnum 
vita  ex  dimijfione  J.  N,  And  of  eftate  tail,  Quam  clamat 
t^ntxtjibi  i5f  haredibus  de  corpore  fuo  exeuntihus  de  dono  y,  A^  and 
of  fee  fimple,  Quod  clamat  effi  Juum  jus^  or  jus  &  haereditatehi 
fiiam,  without  faying  ofwhofe  giftorfecffmeni\  per  Prifot;  and  fo 
was  the  beft  opmion,  which  is  not  much  denyed.  Br.  Cui  in 
Vita,  pi.  7.  cites  39  H.  6.  38. 

74.  If  the  haron  aliens  the  land  of  his  feme  with  warranty^  and 
leaves  affets  defended  in  fee^  and  he  and  the  feme  die,  and  the  heir 
aliens  the  affetSy  and  dies,  his  heir  fhall  be  barred  in  Cui  in  Vita, 
by  reafon  that  affets  were  defcended  to  his  father,  bec9.ufe  it  was  of 
fee  fimple ;  contra  of  the  heir  in  tail^  who  aliens  fuch  affets  and 
dies,  his  iffue  fhall  not  be  barred.  Br.  Cui  in  Vita,  pi.  18.  cites 
Vet  N.  B.  Formedon  in  defcender. 

25.  The  writ  of  Cui  in  Vita  may  he  in  the  Per^  G«f,  and  Po/fm 
F.  N.  B.  193.  (E). 

26.  In  a  Cui  in  Vita,  the  granty  or  gift,  alleged  in  the  wrtty  is 
not  traverfable,    F.  N.  B.  194.  (G), 

27.  If  a  man  gives  lands  to  a  woman  to  marry  her^  and  they 
marry,  and  afterwards  the  hufband  aliens  and  dies^  the  wUe  fhall 
have  Cui  in  Vita.  F.  N>  B.  194.  (H). 


(C)    Recovered.     What. 

F.P.the  T.  17  N TRY  fur  DifTeifin  per  Cur.  Where  the  baron  an4 
purchafebc.  f*j  j-^/fjg  purchafes  landj  and  the  baron  aliens  and  diesy  the 
the  covert  f^wc  may  have  Cui  in  Vita  and  recover  the  whole  j,  for  there  arc 
tare.  F.  N,  no  moieties  between  the  baron  and  the  feme  during  the  coverture, 
^'  «94-  W  and  therefore  it  is  not  good  for  any  moiety.    Br.  Cui  in  Vitaj^ 

pi.  8.  cites  19  H.  6.  45. 
F.N.B.194.       ^*   ^^  ^^  *^y  P^^^^^f^  before  the  coverture^  and  after  inter- 
(B)s.p.  ac.  marry,  and  the  baron  aliens  all  and  dies,  the  feme  (hall  have  CiH 
coidingiy.    1^  Yi^  q£  ji^g  moiety  and  recover  it,  and  the  alienation  is  food 

of  the  other  moiety ;  note  the  diverfity ;   for  it  appears.    Br.  Cm 

in  Vita,  pi.  8.  cites  19  H.  6.  45. 
Cro.F.234.  3.  An  hufiand  ftifed  in  right  of  his  wife,  and  having  in  his  own 
pi.  7.  Patch,  right,  lands  ccntigucus  to  his  wife^s  land,  builds  an  houfe  ivbich  ex* 
b!  Hayes ^'  ^^^'^^  ^^  fi^^  northward,  and  12  feet  eaflward  upon  hts  wif^s  lani^ 
Allen, s.c.  the  refl  of  the  houfe  fl^anding  upon  the  hufband's  ground;  the 
adjudged,  wife  ji^^s  without  anv  iffue  had  by  her  hufband  \  the  heir  of  the 
Bnem"af5'  ^^fi  brings  a  [Siir]  Cut  in  Vita  againjl  the  hujband,  and  deMande 
firmed  in  the  fame  land  by  the  name  of  an  houfe,  and  had  judgment  pro  tanto^ 
jrror. — .    ^g  aforefaidj  affirmed  in  error.    Jenk.  268.  pi.  83. 

:tio.  d.  C,  aad  U>c  writ  ^¥|(rdcd  good,«— -Ai.^,  a6^<  pK  97a*  S.  C.  idj^^cd  tcoDrdiogly*— '^ 


i>*i  1 


U7| 


^ipk.  t3.'S.  C  Mid  tbe  jadgmcQt  affinnecl. i>[Th<  feveril  rteoiU  ^tci'ikt  baildid^  bci 

by  difcontinuce  of  the  nufbaDcl  upon  part  of  the  4i(coDUnucc  t  ov      '     * 


wife's  land.] 


own  land)  and  part  on  U» 


For  more  as  to  Cui  in  Vits^  fee  the  fhitut^  of  Weftm.  «•  13  E,  f , 
cap.  ^0.  at  tit.  Sl^t^  (I)  pi*  9*  &c,  and  other  proper  titles. 


■•^ 


Curtefp^ 


C 148 } 


(A)     Teuaat  by  th^  Curtcfy.    Of  what  Seifiiu 

Adlual  or  not. 

Z.  f^UJRE  impedlt  by  the  King  agatn/l  diver fe^  the  defendant  eo.i,itt. 

\^  made  title  that  the  advowfon  defcended  to  three  copar-  *9-  *•!*•'• 
eenersy  who  made  partition  to  prefent  by  tum^  and  that  the  eUeft  cbjjjfh  waa 
bad  her  turn^  and  after  the  fecond  her  turn^  and  he  married  /i^/notvoidat 
youngeji  and  had  ijfue  by  her,  and  Jhe  diedy  the  church  voided^  to  it  *^1^*J* 
belonged  to  him  to  prefent,  and  did  not  alledg^  that  his  feme  ever  \u  Iwt  m 
prefented^  ib  as  (he  had  pofTefllion  in  fa£^,  and  yet  admitted  that  he  feifininiaw. 
may  be  tenant  by  the  curtefy  by  the  fcifin  of  the  others.    Br.  7'^***  ^^ 

rin^      ^         1    r>  \^  r         \    ^       'i  X?    ^    ^  bctenantby 

Tenant  per  le  Curtene,  pL  2.  cites  21  h.  3.  31.  .  ibe  cnnef/, 

becanfe  he 
cdvM  by  no  iodnftly  attain  to  any  other  feifin,  £t  impotentia  excn&t  tegwn.'    >■     lA  man  (hall 
be  aenanc  by  the  curiefy  of  an  advowfon,  of  which  the  wife  hitd  the  inh^iuoce^  though  it  never 

avoided  in  ber  time.    Dod.  of  Advowfon.  21 F.  N.  B.  149.  (D)  S.  P. '   ■       y  Rep,  97.  b. 

Arg.  S.  p.  and  f^ys,  the  rule  of  law  is  fo,  and  cites  7.  £.  3.  66.  a.  b.  and  3  H.  7.  5.  i.  ,  The 

baroo  fh»ll  be  tenant  by  the  curtefy  ofmn  adtfortt/M,  rhottgh  tbe/emt  tUfver  frtfmttd^  Br.  Tenant 
per  ie  Curtefy^  pk  9.  dtes  7  £.  3.  66.  and  Ftish.  Tit.  Bmxc  B93.— -^-^And  noiwithftanding  tho 
advowibn  becomes  void  during  the  coverture,  and  the  wife  dies  after  the  fix  months  paft,  and 
before  any  prefentoieot  made  by  the  hu(band»  &c.  fo  as  the  ordinary  prefcnts  for  lapfe  to  this 
avoadbnee,  ytc  the  bulband  (ball  prefent  to  the  next  svoidance^  at  tenant  by  the  curtefyy  &c« 
f  oEfc.  cap. '6.  S«  46li. 

2.  Afffe  y^  N.  ^gainft  A.  it  was  found  by  verdi£l  at  large^  that 
f  •  was  feifed  of  the  landy  and  had  iffue  R.  before  efpoufah^  and  J^ 
wftbiu  the  ejpoufals  by  her  baron  and  died  feifed,  i2.  and  A. 
0mkred  sml  made  purpairty  of  this  land  and  other s^  fo  that  thi$  land 
w/U'4lUt0edto  R*  who  took  to  baron  the  plaintiff  io  the  affiie  and 
liad  iflii^t  and  R.  died^  and  the  baron  held  him  tn  as  tenant  by  tha 
€urt$fy^  aftd  A.  oufted  bim^  and  he  brpught  affife  and  judgment 

Eivtmfer  the  pUtntiiFi   for  this  entry  and  purparty,  and  dying 
siffidy  made  the  baftard  to  be  beirj  quod  sioU«    JBr.  Ei^tre  Cong^ 
pi.  31.  ekes  21  E»  3.  34. 

3.  Lan4  is  given  to  IV..  and  A.  bis  feme  in  fpecial  tailj  the  r/*  Br.  Tcna«e 
mmtukrU  %  N.  in  taiL  tbi  rmaimUr  t9  tb4  right  hiirs  of  J.  N.  f^r  ^  p«'^ 

Thf  -  y^j?^** 


tJfi  Cttlt0l^# 


«iet$.C.    Tbc  har$n  died  toithmf  i^e^  and  A,  the  fimi  fitnnvid^vnAim 

IbBmZV^  tenant  in  tail  after  pofllbility  of  iflue  extinft,  and  took  another 

mmdfiejm,  taron  and  bad  iffue^  and  after  y.  N.  died  withjut  ijfue^  to  tohom 

t^'  A^  the  fenoe  i$  heir^  and  after  J.  died.     Thi^ftcond  baromjhall  be 

tenant  by  the  curufy ;  iov  when  the  remainder  in  fee  came  to  the 

feme  tenant  in  tail  after  pof&bility  of  iflue,  ice*  t\it  frank -tenement 

was  ixtinU  in  the  fee^  and  Jo  A*  wasfeifed  in  fum     Br.  Eilates, 

pi.  25.  cites  9  £•  4*  17.  18. 

Co.Ltc  19.       ^  It  was  touched,  that  if  1?  feme  has  rent  and  takes  baron,  am) 

1  Rep-  97.  ^'  ^^'^  bifore  a  dety  of  payment  or  o^herfeijin^  yet  the  baron  ihall 

b,  in  thd-*  be  tenant  by  the  cuFteiy^    Br^  T^oant  per  le  Curtefy,  pi.  5.  ^itet 

■BO  (aya,  k  ia  s  rule  in  liw,  and  cites  7  E.  j.  $€.  a.  b.  and  3  H.  7.  5.  t. 


[  X49  3      5'  ^  ^^^  ^^'I  ^'^  ^  tenant  by  the  curtefy,  unlefs  upanfiij 
Verne  (hall    infaSf.    Br.  Tenant  per  le  Curtene,  pi.  7.  cites  F.  N.  B. 

W  endowed 

of  a  fcifin  and  poffef&on  m  law,  wtthoot  feHtn  tn  derd;  as  where  the  fstb«r  of  the  baron  dic(| 
leifedi  and  baron  after  died  before  entty ;  <pod  nota;  for  othcrwifc  it  is  of  tenant  by  the  cur- 
tefyt  and  the  reafoo  feema  to  be,  im  as  much  a*  the  haron  may  enier  in  jure  ttjcon's,  hat  i)%tjemt  can^ 
tue  campti  her  harctt  to  enter  into  hh  own  iand.     Br.  Dv)wcr,  pi.  75,  cites  21  £.4. 60. 

4i  lltao  flksH  nc>  be  tenant  by  the  curtefy  rf  a  bmre  rfgbty  nV/e,  1^,  •r  of  a  retrerjtw  «r  remmmdtr 
tft^^Bmm  vpon  any  eftate  of  freehold,  iinlefa  the  particular  cftaie  dctcrmuied  or  eacic^  dttriog  the 
•owcfttiTe.    Cpo.  Litt.  90.  a. 

Bat  Ihere  avar^  A# ^fiifi**  '*'  d'edtf  tt  may  he  attained  tr^toi  as  if  a  man  dica  feifeH  of  land^ia 
hit  60ple«  or  fee  tail  cenenl,  and  thcfe  lands  dcfcend  to  hi»  daughter,  and  Ihe  takes  a  huflnndt 
nod  haaiiffuTt  9^  dies  before  any  entry,  the  huCband  (ball  not  be  tenant  by  ihe  curtefy,  and  yet 
*  <bia  caic  flie  had  a  feifm  in  law,  but  if  ftie  or  her  hufband  had,  dwrin;;  her  life,  catered,  h^ 
~  bfttc  been  lenant  by  the  curtefy.    Co.  lAtt^  29.  t. 


6«  If  father  and  daughter  he^  and  the  daughter  tales  haron  ani 
has  ijfut  by  him,  and  after  the  ijfue  dics^  and  the  father  of  the  feme 
eUes^  the  baron  and  femo  enter ,  and  after  tho  feme  dies  the  baroi^ 
fliaU  be  tenant  by  the  curtefy,  quaere  s  for  the  iflue  died  before  the 
land  was  delcended  to  his  mother.  Br.  Tenant  per  te  Curteiy« 
pi.  12.  cites  lib.     Parkins  tit.  Tenant  per  le  Curtefy. 

7.  If  father  and  daughter  be^  the  father  dies^  the  daughter  enters 
etna  takes  haron  and  has  ijjue^  and  after  a  fon  is  born^  who  enters 
upon  the  baron  andfenuy  and  after  the  iJfue  of  the  daughter  dies^  and 
the  fon^  who  was  brother  to  the  daughter ^  dies  without  ijfue^  the 
baron  fhall  not  be  tenant  by  the  curtefy,  if  he  does  not  inter  again 
in  the  life  of  the  feme.  But  quaere  if  he  (hall  be  tenant  by  the 
curtefy,  if  he  had  entered  in  the  life  of  the  feme  ?  Br.  Tenant 
per  le  Cnrtefy,  pJ.  13. 

8.  If  a  man  feifed  of  lands  in  fee  has  i/Tue  a  daughter,  who  takes 
hufband  and  has  ifTue,  and  the  father  dies,  and  the  hufband  enters ; 
he  (hall  be  tenant  by  the  curtefy,  albeit  the  ijjfue  was  had  before  the 
wife  was  feifed.  And  fo  it  is  albeit  the  ijue  had  died  in  the  life 
time  of  her  father  before  any  defcent  pf  the  land,  yet  ihalt  he  bie 
tenant  by  the  curtefy.    Co.  Litt.  29.  a. 

«al^<F**S-  9*  ^  ^fi'^  ^'  ^^^^  def tends  to  the  wife  (be  the  iflue  dead  or 
s.  P.  obiter,  alivc  at  the  time  of  the  defcent)  he  fhall  be  tenant  by  the  curtefy. 
%o^^^  For  the  time  of  die  birth  of  the  iflut  ia  not  materiali  if  be  be  bom 

a|ivQ 


Hire  and  in  the  life  of  the  wife.  8  Rep.  35.  b*  Trin.  19  His.  theifliieilw 
C.B.    Paine'sCafe.  ^^^ 

in  fee,  and  did  withoat  any  other  iflutf,  the  baron  (hall  be  tenant  by  the  carteTy ;  for  ihe  havwg 
UTue,  and  the  being  Uitcd  during  the  ooverture»  is  iu&cieitf»  though  it  be  «t  icverai  timet* 

1 

10,  Cajfom  of  a  manot-,  that  if  a  man  marriiS  a  cufttmary  Unmtt  s.  C  cite4 
«f  the  faid  manor,  and  has  iffue,  and  ihall  over-live  his  vrifc,  he  ^^[\^\^ 
fliall  be  tenant  by  the  curtefy*    During  the  coverture,  a  cu(l6mary  %^,  Trin, 
tenement  defcends,  he  has  iflue,  yet  he  ihall  not  be  tenant  by  the  •9  ^^i**  ^« 
curtefy,  becaufe  the  wife  was  not  oufhrnary  tmant  at  the  ttme  j^  ^fc^^^ 
marriage.    2  Le,   109.  pL  140.   Trin.  29  £liz,  B«  R.    Sir/.  perCur, 
Ravage's  Cafe,  «  Saik.  i4«» 

^  344*  in  cafe 

•r  Clement  v.  Scudamore ;  Hill,  a  Ann.  B.  R,  »  And  by  Holt  and  Powdli  ■  Ld»  Raym.  Jtepu 
aoaS.  in  S.  C. ^And  To  in  S.  C.  Wmt'a  Rep.  69. 

f  I.  A.  died,  leaving  a  wife,  a  fon,  and  a  daughter ;   the  widow  But  mthe 
entered  upon  the  eftate,  and  was  feifed  as  tenant  in  dower  of  one  hi"ord£h» 
parti  and  as  tenant  in  common  with  her  fan  of  another  part^  and  of  a  faid,  tbait 
third  part  as  guardian  in  focage  to  her  fon.    TYitfon  went  beyond  indeed, 
fca,  and  died  under  age^  wherebv  the  daughter  became  intifled;  ^J^Jj^*"* 
who  during  her  infancv  marriea  the  plaintiff,  and  together  with  rUdndngtk^ 
him  applied  to  the  mother  to  he  let  into  pojfeffton  of  the  fon*s  party  ^M^for 
which  the  mother  refufedy  imagining  the  Jon  was  Jiill  alivoy  and  ^^^^?^'^ 
thereupon  to  holfl  the  land  for  him.     Upon  this  they  brought  a  bill  bu^tm^ 
*in  Chancery  for  an  account,  which  was  accorclingly  dirededs  «'««a.<hio 
after  this  the  daughter  died^  and  upon  further  application  to  the  j^^eMtbc 
Court  by  the  hufband,  one  queftion  was,  whether  the  feifin  of  the  entry  of  km 
mother  (after  the  fon's  death)  being  tenant  in  common  with  the  companioa« 
daughter,  was  ^<tfeifin  of  the'daughter  Jufficient  to  make  the  hufband  aJJeSl?*^ 
tenant  by  the  curtefy  o(  her  part     Ana  the  Ld.  Chancellor  held  it  agaioftbli% 
was  fufficient,  for  the  entry  and  pofleiSon  of  one  tenant  in  com-  ^^  (||f ^  <• 
mon,  &c.  is  the  entry  and  poflelGon  of  the  otiier ;  and  accordingly  ^^ .  ^^ 
he  decreed  for  the  plaintiff.    25  Feb,  I739«    Sterling  v.  Pen-  itapfeai«» 

lington.  that  the  rao- 

*^  ther'a  keep- 

ing  poflefllon  of  the  whole  againft  the  daughter  and  her  hufband,  waa  intirely  owing  to  a  miftake 
in  imagining  her  fbn  waa  ftill  living,  and  not  with  an  intent  to  exclude  the  dangbter  from  bar 
yigbt|  and  therefore  no  inference  can  be  drawn  fiom  it* 


(B)     la  what  Cafes*    In  Refpefk  of  the  Iffue* 

Z«  A  FEME  inheritable  took  baron  and  had  iffiiOy  the  baron 
xV  diedy  and  fie  took  another  baron  and  had  i^ue^  which  diedf 
and  the  feme  died^  the  fecond  baron  fhall  be  tenant  by  the  cur- 
tefy j  Br.  Tenant  per  le  Curtely,  pk  8.  cites  21  H,  3.  and  Fitzh« 
Dower  128. 

2.  A  man  may  be  tenant  by  qurteiy,  though  the  child  never  rm.  Sva. 
be  heard  to  cry^  it  it  move  and  be  alive ;   becaufe  it  may  be  born  119.S.P.-* 
dumbi  Per  Fitzherbert.  D.  25.  pj.  159.  a.  b.  Hill.  28  H.  8.  J;s.p^ 

-     Aod35.p(» 
iSy,  HID.  %t  El 3*  S.  P.  in  C«  B.'"«    Co»  Lit  t9«  b«  ad fiaeia*  S.  ?• 

3.  If 


]•  If  tbe  i^ron  'has-  ijfue  by  the  feme,  and  tfao  feme  dies,  tlif 
baron  (hall  be  tenant  by  the  curtefy,  be  the  iiTuc  dead  or  alive> 
Br.  Tenant  by  the  Curtefy.  pi.  ii.  cites  Old  Tenures  tit.  Te- 
nant per  le  Curtefy. 
8.  P.  m^  it        4-  The  wife  died  big  with  child  and  was  ripped  alive  out  of  her 
o^ght  to  be  bellfy  tlie  hufband  ihat[k't  be  tenant  by  the  curtefy ;  for  it  ought  to 
life "rtU*   commence  by  the  iffue  and  be  confummate  by  the  death  of  \h% 
ivifc.  Co.     wife^  and  the  eftate  of  tenant  by  the  curtefyought  to  take  awaj 
p^  ag.  b.    fhe  immdiatf  diffenU    8  Rep.  3^.  a.  cited  per  Cur.  as  Reppes's 
•^•-         Cafe.  V  9^  r 

.  5.  If  .die  \Sufi  be  btrn  deafer  d^^k,  or  both,  or  be  born  an  ideoi^ 
yet  it  is  a  lawful  ifl'ue  to  make  the  hufband  tenant  by  the  curteff 
and  to  inherit  the  land.    Co.  Lit^  29.  a. 


(C)    Tenant  by  the  Curtefy.     In  what  Cafes.     Iir 
Refpedl  of  the  I^imitation  of  the  Eftate. 

I .  T  F  tf  daughter  he  heir  a»4  endows  her  mother^  and  takes  a  barom 

X    ^^  ^^  iff'^y  ^^  ^^*y  ^^  '^^  mother  dies^  the  baron  of 

Iht  daughter  after  his  feme,  if  (he  dies  in  the  life  of  the  mother, 

fliall  not  be  tenant  by  the  curtefy;  for  ihtpoffeffion  rf  his  feme  was 

d^ated  and  turned  into  reverji^n^   Br.  Tenant  per  le  Curtefy. 

pi.  10.  cites  8  AiT.  6. 

r  I  <I  1       ^*  ^^'^^fi^'^  ofldndtoidtfimi^  and  he  ajtd  his  feme  levied  afne 

Vr.  Eflop-    ^M^  ^^  ^'^  ^ate  Pi  them^  and  to  the  heirs  of  their  two  bodies 

fNcl.  p^  4i<  begotten^  and  had  ijjiie  a  daughter  £•  and  died.     E.  took  baron,  ani 

citet  s.  C.   ^  ^^  ^^  baron  levied  a  fine  of  the  fame  land,  and  retook  to  them 

cited  by    '  ^^nd  00  the  heirs  ^  their  two  bodies^  the  remainder  over  in  fee,  and 

ilnderfon     had  iffise  Within  age  (the  land  held  by  chivalry;)  tie  baron  died^ 

£!'  \  ^2.  ^'  ^^^  another  baron  and  had  iJfue,  and  E.  died\    the  firjl  iffiu 

Mich,  sg  &  ^Mtkin  ag^  and  the  \qtd  entered  into  the  land  by  the  ward  of 

^  Eiis.       the  firft  ifliie  of  £•  by  her  firft  baron,  and  the  fecond  baron  of  £^ 

«f  ?ouch*v*  «»//r«rf  pretending  to  be  tenant  by  the  curtefy,  becaufe,  by  his  pre- 

#MBfi(ld.  *  tence,  bis  feme  was  remitted  to  the  firjl  tad  by  the  fine  levied  bf 

the  father  and  mother  of  his  feme,  which  is  general  to  his  feme^ 

and  Jo  every  ijfue  inheritable,  and  fo  he  tenant  by  the  curtefy.     But 

the  beft  opinion  was,  becaufe  his  feme  and  the  firfl:  baron  levied 

the  fine,  and  retook  but  an  eftate  to  them  in  fpecial  tail,  therefore 

the  fecond  baron  cannot  be  tenant  by  the  curtefy,  becaufe  as  his 

feme  (hall  be  eftopped  by  the  fine,  lb  jlhall  her  baroo  be  who 

claimed  by  her,  &c.  in  eje6iione  cuftod*.   Br.  Tenant  per  le  Cur- 

•tefie;  pi.  i.  cites  46  £.  3.  5. 

Godb.  S5.        3'  Huficmd  makes  difcontinuaifce  of  his  wife's  land,  and  takes 

S. P.  Arg.    back  eftate  to  him  and  his  wife  by  which  his  wife  is  remitted; 

citctigU.  they  have  iQue;   the  wife  dies;   huft)and  fiiall  not  be  tenant  by 

Xc!*i35.  *  the  curtefy ;   for  he  has  extinguijhed  his  future  r^ght  by  the  iiver/t 

Arg.  cites    .Arg.  4  Le«  22J.  cites  9  I}.  7.  I, 
9H.  7. 1.         , 

— ^Mo.  31>  tf  •  IB  pi.  103.    Trin.  3  EUz.  Are.  S.  P.-      -If  he  maket  %  feoffment  on  nndltkmf 
and  n^HSertfir  tmathkn  irokeit^  tira  lh<  wife  oioii  1^  ihftU  net  be  uaua  iy  the  ciinefyi  for  hi« 

tick 


Me  to  Be  Meent  by  tHe  oartcfy  U  cjt6n6t  by  tbe  fe«SaMiit|  Cb.  Litt.  36*  b.-^— ^.  P,  by  wef 
iif  querc   Per  Holt  Ch.  J.  Caith.  67. 

4.  The  baron  of  feme  tenant  in  tail  fhzll  be  tenant  by  the  cur*  Co.iitt.  j^ 
tefy,  though  his  feme  and  her  iflue  die  without  ifliie.    Br.  Dower,  ^'^*^* 
pi.  86.  cites  Old  Nat.  Brev.  144. 

5.  A.  had  iflue  a  daughter,  and  devifed  his  lands  U  his  executofs 
ffv  payment  of  his  debts^  and  till  his  debts  paidy  and  made  his  exe- 
cutors, and  died  j  and  after  the  debts  were  paid*  Refolved,  in  the 
beginning  of  Q.  Elizabeth,  that  the  daughter  having  married^ 
and  had  iiTue,  and  the  debts  being  afterwards  paid,  that  the  barofi 
ihall  be  tenant  by  thecurtefy ;  cited  in  Matthew  Mantllng's  Cafe^ 
8  Rep.  96.  as  Guavarra's  Cafe. 

6.  In  all  cafes  where  a  man  takes  a  wife  feifed  of  fuch  eftate 
of  tenement,  fo  that  the  ijfut  which  he  has  by  his  wife  may  by  pof^ 

Jibility  inherit  the  fame  of  fuch  eftate  as  the  wife  had,  as  heir  to 
the  wife,  in  fuch  cafe,  after  the  death  of  the  feme,  he  fhall  have 
the  fame  lands  by  the  curlefy  of  England,  otherwife  not,  and  ifTue 
born  dead  cannot  by  pofTibility  inherit.  8  Rep.  34.  b.  Trin.  29 
£liz*  C.  B.  Paine'^  Cafe. 

7.  A  monjter  is  not  an  iflue,  but  human  fliape  is  fuffictent,  Co.L!tt^t^ 
diougb  there  be  fome  deformity.    8  Rep.  35.  a.  cites  Braftott.        ^'  *•  ^' 

8.  A.  has  a  fon  and  two  daughters,  and  devifed  Black  Acrl?,  c  Lc.  1934 
White  Acre,  and  Green  Acre,  whereof  he  is  feifed  in  fee  to  his  &^j.*^'* 
wife  fot  life;  remainder  of  Black  Acre  to  his  fon  and  his  heirs |  eiw!  ilr. 
remainder  of  TVhite  Acre  to  his  ildejl  daughter  and  her  heirs  ;  fe-  Prethntnv. 
mainder  of  Green  Acre  to  his  youngeft  daughter  and  her  heirs;  5**?^**^/ 
and  if  any  of  his  three  children  die  without  iffue  of  his  or  her  bodies ^  dcm  Terbv, 

.  then  the  omer  furviving  (hall  have  totam  iliam  partem^  equally  to  d  ^^*  ^^o. 
be  divided*     A.  diesj   the  wife  dies;   the  eldefl:  daughter  dies,  pJt^,'^ 
leaving  iffiie ;  the  fon  dies  without  iffue ;   the  youngeft  daughter  (^ook.  s.  C, 
enters  into  Black  Acre.     But  aidjudged  that  the  words  Utam  iUam  in  tottdem 
partem  extend  only  to  the  land,  and  not  to  the  eftate  therein,  ^qI^]\    ^ 
and  gives  only  an  eftate  for  Hfe,  and  fo  **the  huft)and  (ball  not  be  pi.  a.  'i4t^ 
tenant  by  the  curtefy,  and  there  are  not  two  fiirvivors,  fo  nothing  'ywood  v. 
to  be  divided,  and  therefore  the  law  feys,  that  Black  Acre  is  de-  f^d  hdd^* 
fcended,  viz.  the  fee  of  it  to  the  daughters  of  the  two  (ifters.  thai  only  a» 
2  Le*  120.  pl«  111.  Mich.  agEliz.  B.  R.   Hawkins's  Cafe..         ciiatefor 

'  '  ^  life  wa« 

limited  by  the  words. 

9.  J.  P.  the  mother  -^teTS  feifed  infee^  and  had  iffiie  E.  ^md  H.  now  Lc.  167.  pi. 
plaintifi;  and  by  indenture,  upon  confideration  of  natural  affeftion  *3^^s»mni» 


fine  year  after  the  death  if  J.  tht  mother^  or  within  one  year  afur  \%  fpent 
that  H*  famdi actonh   '"    '  "  "  ./•./-    i.  ^ -/^ 

!f  B.  the  remainder 
andj  and  bets  ^ 
iMdnatpay^^L  mtUnibtyeir  after  die  death  6f  J.lhe^modier ;  »,ff"«.  "* 
and  tb^  H.  (now  pUiatiflr)  cam^  U  the  as^ofii  years^  andrfter  ^.^^"^  j^ 

£r  died 


1^  Cttrtcf^* 

««  off  by  B.  £ed  toithin  ihi  year  after  that  H.  came  U  ihi  age  of  iH  fcarf, 
^y  !,*"^a'  ^*o"^  *^"^»  *"^  afterwards  /A^  jr^^ r  pajfedy  and  n$  money  wti 
Jtt^gmeni  faid^  whcrebv  fee  plaintiff  entred,  and  if  the  hufband  ihall  be 
givcnforthc  tenant  by  the  curtefy,  was  the  queftion  ;  and  upon  the  motion, 
Ihc*rurtX  *^  Court  was  clear  in  opinion,  diat  he  (hall  be  tenant  by  the  cur- 
fy,  tely ;  for  the  eonditioH  was  gone  \    becaufe  jB.  died  within  the  time 

And.  184.  which  ihe  had  limited  t<J  her  f9r  performance  thereof.  And  An- 
Jj'inTs.P.  derfon  faid,  that  if  an  ejate  be  determined  by  limitation^  this  will 
adjudged  *  HOt  avoid  a  tenancy  by  the  curtefy,  but  etherwife  it  is,  if  the  eftate 
according.  \^  detennintd  by  a  condition  \  for  this  fhall  relate  to  the  defeafance 
^^r^ll^  of  the  eftate.    Goldfb.  81,  82.  pi.  tjx.  Hill.  30.  Eliz.    Plain  v. 

J4»      «*c»      p 

s.  c.  but    paois* 

Aitei  no- 
thing as  to  the  coaditioa  of  ptymeni,  but  upon  (be  limUition  only,  and  held^  tbtt  chough  the  eftat« 
tail  It  determined,  yet  the  eftate  of  the  tenant  by  the  curtefy  coatinuet ;  for  this  is  not  derive^ 
snerely  out  of  the  eftate  of  ihe  feme,  but  it  is  created  by  the  law,  by  privilege  and  benefit  of  the 
law,  udtly  annexed  to  the  ^ift.    Ibid.  g!6.  a.  ad  finem. 

Cro.E.3T3.      10.  Devife  to  A.  his  daughter  for  life,  and  if  Jhe  marry  after 

m  ■■■-  Ow.  daughter's  death  Jhall  have  the  landy  and  to  the  heirs  of  their  bodies 
^^  33.  begotten^  remainder  to  a  ftranger.  This  is  only  an  eftate  for  life, 
^.  Tavklr  ^^^  *^  inheritance  in  her  heir  by  purchafe^  rcfting  in  abeyance 
feems  to  be  all  her  life  and  fettling  the  inftant  of  her  death,  fo  the  baron  of 
S.C..&S.P.  A.  (hall  not  be  tenant  by  curtefy.    Mo.  593.  pL  803.  Hill.  35 

peldaccord-  T>t.        ^-*t     i         ts  .  _  ^ 


i^X     £«*•   CJerk  V.  Day. 

Foplum  and  Clench.-- — ^See  Gibb.  24.  thii 


_  _^.- _, ^.  this  cafe  as  to  the  limitations  remarked  upon  and  truly 

Aatcd  by  Rtym^d  Cb.  J.  in  delivering  the  opinion  of  the  Court.    Pafch.  x  Geo.  t.  B.  R. 

e 

11.  If  lands  be  given  to  a  woman  and  to  the  heirs  male  of  her 
body^  file  takes  a  hujhani  and  has  ijfue  a  daughter  and  dies  ;  he  (hall 
not  be  tenant  by  the  curtefy,  becaufe  the  daughter  by  no  pofli- 
bility  could  inherit  the  mother's  eftate  in  the  land;  therefore 
where  Littleton  faith,  iJfue  by  his  wife  male  or  female,  //  is  to  3# 
mnderftoody  which  by  ujjibility  may  inherit^  as  heir  to  her  mother 
of  fuch  eftate.    Co.  Lit.  29.  b. 

12.  If  a  woman  tenant  in  tail  general  makes  a  feoffment  in  fte^ 
and  takes  back  an  eftate  in  fee  \  and  takes  a  bujband  and  has  ijpte^ 
and  the  wife  dies,  the  iffiie  may  in  a  formedon  recoirer  the  ladd 
againft  his  &ther,  becaufe  he  is  to  recover  by  force  of  the  eftate 
tail,  as  heir  to  his  mother,  and  is  not  inheritable  to  his  father.  Go. 
Litt.  29.  6. 

C  153  3  '3*  ^'  ^^'  ^^  ^  daughter^  and  devifed  his  lands  to  executors  for 
payment  of  his  debts^  and  till  his  debts  are  paid^  and  makes  his  exe* 
cutors,  and  dies.  The  daughter  marries^  and  dies ;  the  debts  are 
paid  by  executors ;  the  buiband  (ball  be  tenant  by  the  curtefy. 
8  Rep.  96.  Trin.  7  Jac.  in  Manningham's  cafe. 

14.  A.  devifed  the  fee  of  his  lands  to  B.  bis  wife^  remaindir  ifr 
C  for  life^  remainder  to  D.  for  life ;  B.  has  e(W  for  life,  atid 
remainder  expedant|  and  her  baron  (han't  be  tenant  by  curtefy  \ 
cijced  by  Crew  Cb,  J,  to  have  beea  adjudged*  Lat.  44.  Trin.  % 

15.  Rent^ 


15.  A^ni  graiVted  U  B.  a  fime^  afUr  the  death  ^fC  imfii ;  B« 
iliesi  C«  dies  %  per  Giyn  CK.  J.  the  baron  ftall  be  tenant  by  the 
curtefy*    a  Sid.  118.    Mkh^  1658*    Dethick  v.  Bradburn. 

16.  Upon  a  fpecial  vcrdi£l  the  cafe  was;  P.  yfdi^ feifid of  tu*# 
mefluages  in  fee  afitr  the  deittb  ^f  his  brother^  and  htid  iffiu  tW0 

fantj  R.  his  efdeft  ion,  and  N.  his  younger  Con,  andfiur  daughters^ 
£•  M.  O..  and  A.  and  made  his  .will  in  writing,  and  dev^ed  bis 
two  mefluages  to  N*  bis  younger  fon^  and  he  to  have  30/.  per  annum 
for  his  maintenance  for  ten  years  after  the  death  ^fhis  grandfathir^ 
and  the  reftdiu  9f  the  profits  to  be  applied  for  raijtng  portions  for  hit 
daughters  i  andtf  N,  die^  then  he  gives  the  ejiate^  that  iv.  kad^ 
to  his  fwr  daughter s\Jhare  and /bare  aJlie  |  and  then  further  im^ 
emd  if  it  Ihall  pleafe  God  all  my  fins  and  daughters  die  without  ij/ue^ 
then  he  devifes  it  to  bisfijler  ana  ber  beirs^  &c.  The  devifor  dies  j 
the  grandfather  dies ;  and  after,  N*  enters^  and  dies  without  ijTue  % 
the  four  daughters  enter^  and  are  feifed,  and  the  one  takes  bujband^ 
aTidbas  ijfue^  and  dies^  and  the  huA)and  claims  to  be  tenant  by  the 
curteiy ;  adjudged  per  tot.  Cur.  that  here  was  no  tenancy  by  the 
curtefy.  Skinn.  266.  pL  3.  Hill.  2  and  3  Jac.  %  B.  R.  Price  v» 
Warren. 

17.  Wherever  the  eftate  is  to  determne  by  exprefs  limitation^  or 
€onditioaj  on  the  death  of  the  wifey  there  the  hufband  (ball  not  be! 
tenant  by  the  curtesy,  as  where  an  eftate  for  life  is  limited  to  a   - 
woman  y  remainder  to  her  firfl  fon,  and  ever^  other  fon  in  tail 
male,  remainder  to  the  heirs  of  her  bcdy^  remainder  to  her  right 
heirs  9  here  it  is  plain  (he  is  feifed  of  the  inheritance ;  yet  if  ihe 
has  a  fan,  the  huiband  (hall  not  be  tenant  by  the  curtefy,  becaufe 
the  contingent  eftate,  which  is  to  arife  on  her  death,  intervenes 
between  her  eftate  for  life  and  the  inheritance.    9  Mod.  150*    • 
Trin.  u  Geo.  in  Cane.    Boothby  v.  Vernon. 

(D)    The  Nature  of  the  Eftate. 

I.  T  F  a  nief  pur  chafes  land,  and  takes  baron^  and  the  hrd  enters 

Jl  before  that  the  oaron  has  iffue^  there  it  feems  that  the  baron  Co.Litt.^t« 
l|t  iffite  badyjhall  not  be  tenant  by  the  curtefy.     Br.  Tenant  per  le  ^-  S.  F.  ♦ 
Curtefy;  pL  14.  cites  Do<5t.  &.Stud.    Libro  (ecunda 

2.  But  if  the  baron  and  feme  have  iffiu  before  the  lord  enters^ 
then  he  (hall  be  tenant  by  the  curtefy;  for  by  the  iflfue  had, 
avowry  (hall  be  made  upon  the  baron  alone,  and  not  before,  and 
there  xf  the  feme  dies^  the  poffiffion  is  vejled  in  the  baron  by  the 
taw^  and  not  in  the  heir^  if  no  other  perfon  enters,  and  he  who  is 
to  ufe  precipe  quod  reddat,  (hall  have  it  againft  the  baron,  and  not 
againft  the  heir,  which  is  clear  law.    Ibid. 

3.  If  Jands  bolden  of  the  king,  by  knight's  fervice  in  capite^ 
^efcead  to  a  woman,  and  c^er  office  found  Jbe  intrudes^  and  takes  .  ^ 
hujband^  and  has  i(rue.    In  this  cafe,  the  hu(band  (hall  be  tenant  L  ^54  J 
by  the  curtefy.    Co.  Litt.  30.  b. 

4*  If  a  mai)  marries  the  nitfe  of  the  King  by  licence^  and  has 

ifiiic  by  heri  aiyl  after  land^  dejcend  /«  tb€  mrfe^  and  xh^  bujban4 

enters^ 


land,  and  tk^  ^t^iqg.upoaaii|.^ffic^  f<^u^  (ball  i^^l|<S^ii  ten 
him,  becaufe^  by  the  niarflage,  the  niefe  W^  ij[if]:anQbire(|4linog 
tbcicovj?rmrc^.  .CaLitt*  ja  b- .  .. *  .    •    •  <    '  .v».    .. 

Co.LUt.3«.     .5«  Jn  gaviUittd^  baron  0iall.rba  topiant^  by  curtdW  wUmK 

Si?ors!"p.  iflwci  Arg.apifeemsadmitt^,  .,2814^153.   P^b»4PS9^B*i'^- 

and  in  Hvgi  #iMi0  fr  fv  jft*   f* A  av* Ai4»  tag.  int.  de  CMTMcndnilbtti  Ktaciifc. ' 

♦  ■ 

(E) 'TiMofrby  theCurteiy.    Of  what. 

Perk.  S.     «T.  Hr^HB  Mfife  ?s  feifed  0f  1  rf^effion  with  certain  tent  and  haj 

4%hS. P.—        X     ifliic  \  the  wife  dies,  the  baron  (hall  be  tenant  by  the 

stSd.'         curteiy  of  the  (aid  rtnt,  and  the  heir  fhall  have  the  *f  eveffion,  and 

s  Dial.  cap.  fo  the  rent  ihall  be  fevered  from  the  reverfion  by  tM  mean^  dlF 

15.  s.  ?.      ^^  ]2w .  but  )n  tfiis  cafe  the  *^rr^  r/r»a»f  J&ftreht  for  fhtf  laid  r^nt^ 

and  yet  it  was  rent  fervice  in  the  feme ;  but  becaulb  he  comes  tb 

this  font  by  his  own  aA  he  cannot  diftreiri ;  fer  \\  was  hhToWh'afb 

to  take  the  feme  to  wife.    Kelw.  104.  b.  pi.  r;^!- -Cafiis  XtS:^ 

"Temp,  Anon. 

Arg.iRcp.      %.  Though  the  rtile  in  law  is^  that  one  fliall  noCive  tenant  bv 

^^in  Sha?'  ^^  curtefy  without  adual  feifin  5  yet  in  fome  cafes  a  man  ftarf, 

ley'*  cafe,"   «  where  the  wife  viai  never  feifed^  as  if  rent  defcended  to  the  trifc 

ciut7  £•  8-  during  marriage,  ahd  before  the  day  of  payment  the  wiir  dies,  yet 

tf^'a's.  p'  **  baron  fli5l  be  tenant  by  the  curtefy,  becaufe  no  defeult  can 

-^fI  n.b.    be  in  the  baron ;  for  he  cannot  have  the  rent  before  the  day  cOmes, 

i49.(D)td.  Ke]w.  104.  b.  pi.  13.     Cafus  incerti  Temporis.    Anon.      •  •  - 

SmittecT'        3-  Where  an  ^te  <f  inheritance  defcends  to  the  wife,  atnT'lfe 

has  ifllie  by  her,  the  hufband  (hall  be  tenant  by  the  curtef^,  and 

in  the  like  cafe  a  feme  may  be  endoy^ed.    Arg.  PL  C.  379.  h.  in 

Sir  H.  NeviU's  Cafe. 

s.  p.  Arg.        4*  It  was  held  upon  evidence  that  the  hu(band  (hall  not  be'tefldnt 

Cro.E.891.  by  the  curtefy  of  a  ccpyhoU^  unleft  there  be  an  exprefs  c'uft6m'to 

^uL'!;""  warrant  it;   Cro-  E.  361.  pi.  22.    Mich.  36  &  37  Eli*.  C.  B. 

b.pLt.  84  raulter  v.  Cornhill. 

XIU.S.P. 

^rccd  by  Wray  «ad  Aodcrion  Cb.  J.  oo-^idence  to  a  jury  in  Rivet'a  gafg*     ■■  ■.!  li*  :Pi  #y 
Coke  Oh.  J.  aad  cited  4  Rep.  32.    Brown'tcafe.  ■   a  Bulfi.  337.    HilU  aa  Jac.  '   ■    .     » 

5.  ?•  admitted  per  Cur.  Htftt.  17.    Pafch.  26  Jac.  C.  B. 


« ^>    «•• 


^.  \f  wn'ffia^  rf  freehdd  in  feignimesy  rents^  ^^0MMM»jfOr'*AiGh 

:9bcjkfplnuluiu  manfliall  not  be  tenant  by  the*  cfiitifyi  -^ttijf 

tbo  fa/tfrnaSLoah^  hitfer  ywrt^  he  fliiU  be  tenaitr  by  (b^  Mrt«^. 
Co.  Litt.  ^9;  b. 

6.  If  a  tmant  mates  a  Utfe  fw  life  vftbe  tenancy  49  th^femimr^h^ 
who  takes  a  ht^ndzsA  lias  iffue,  and  the  wife  diftftf  h«  HMlil  not 
be  tanant  by  th»  cortrfv*    Co.  Lit.  29.  b. 

I        J  -  ionattt  by  flba  cuMe^   ibid.  .•*'»*' 

^^$S  J      8.  Ifatv^imrir  tmmntin  -tail  g4neral  taku  dt-in^iamk  afWf^'lil 
ifitiy  wUch  ifae  dksy  and*  the  wifr  Mes  wiikm  My  ^^(99^  ifi^ 

7«t  the  httlbaod  ihall  be  CiaaatHby  the  curcciy^  aibeit^b€  fftkte  in 


till  te  drttnuaed ;  becaufe  he  was  intitlcd  to  be  tenant  per  legem 
AdfUi^  before  the  eftate  in  tail  wisijpent)  and  fbr  that  the  Und 
fcttaini.    Co.  Lit  30.  a.  ' 

9.  Atf  if  a  wmtam  nmht  ^  g^  in  taily  and  rifnrvn  a  nnt  t$ 
her  mni  »  htr  hirs  and  the  Apmt  tahs  bufband  and  baf  iffiie,  and 
the  JWwf  dUfwithmt  iffutj  and  the  tnfi  dies;  die  hnfbandlhall 
not  be  tenant  by  the  curtefy  of  the  rent,  fbr  that  the  rent  newly, 
referved  is  by  the  aft  of  God  determined  and  n$Jlat€  tberecf  rt* 
mains.    Co.  Litt.  30.  a. 

la  JBta  if  a  man  be  feifid  in  ftt  tf  nnt  and  mahs  a  gifi  i\ 
tail  general  t$  a  woman^  the  takes  huiband  and  has  ifliie,  the 
iflUe  dica»  the  wife  dies  withput  ifllie,  he  ihall  be  tenant  by  the 
ciutdy  of  the  rent,  becaufe  tbe  rent  remains.    Co*  Lit*  30.  a, 

II*  A  Bum  fliall  be  tenant  by  the  curtefy  of  a  cmnmenfans 
nmkrt.    Co.  Lit.  3a  b* 

X%%  So  he  fliaU  be  of  a  b^t^e^  tbat  is  caput  barmia  er  com^atms. 
Co.  Lit.  30.  b* 

a  J*  And  fo  he  iball  be  of  a  eaftle^  which  fenres  for  the  piihUcIc 
of  tile  realm.    Co.Litt30.b. 

14*  Ck/hm  that  if  any  wife  feifed  of  copyhold  land  has  baron.  Mo.s^i.^i. 
Md  Ihey  h«re  ifliie  between  them,  &c.  and  the  wife  dies,  that  4>5'  Hai. 
tte  baron  flail  have  the  copfbold  for  life,  as  tenant  bv  the  curtefy.  ^  B.^^£ver 
Tbe  huflMad  takes  to  wife  one,  to  whom  copyhdcl  defcends^  he  v,  Ailoo. 
enters  into  the  land  before  any  admittance  claiming  it  in  right  of  ^*  ^-  *<lpr* 
his  wife  i  th^  have  ifliie  j  but  before  admittance  wifo  dies  j  it  feeiUs  c<!UJibcin£ 
the  betaer  opinion  of  the  Court  was,  that  fuch  entry  was  fufficient  in  grnt 
to  entitle  boa  to  be  tenant  by  the  curteAr,  but  without  a  cuftom  a  <ioubtupofi 
mft  oamoe  be  tenant  by  tbe  curtefy  ot  a  copyhold  eftate.    And  j||^ne^L^ 
19a.  pi.  227.  in  cafe  of  £wer  v.  Eaftwick.  Ado.  597.  ia 

pi.  813. 

Mcb.  $^  Eliz.  itt  a  nota  U  tbe  end  of  the  cafe  fays,  it  feenM  t  man  (hall  be  teoMt  by  (he  cbricfy 
bcffm  the  admittance  of  the  wife. — Per  Doderidge,S.  P.  a  Balft.  337.  Hill,  la  Jac.  and  per 
OolaaCb.  J.  ibid.-  —  -It  wai  fo  beld  upon  evidence,  Cro.  £.  361.  pi.  an*  Mich.  JS  &A}  Elis. 
i«C.i.   Faaker  V.  CoiabiU. 

^• 

15.  The  defendant  conveyed  lands  to  the  ufe  of  bis  daughters  | 
file  platntilF  OMrried  one  and  had  children  by  her,  who  are  dead  ; 
Ae  phofltf  prefers  his  bill  to  be  tenant  by  the  curtefy,  but  held 
MC  fi^  becnfe  the  daughters  had  joint  ejlatis^  and  fo  goes  to  the 
famwor-    Todi.  83.  cites  20  Jac.    Cowley  v.  Anderfon. 

l6«  If  CM  take  a  wife  that  is  feifed  of  gavelkind  landsy  and  fl>0 
eSaswitbmot  i£ue  by  her  huiband ;  her  huiband  ihall  be  tenant  by 
At  €«rtofy  Sbe^rf  tbe  lands^fo  long  as  he  Jball  live  unmarriod\ 
but  if  he  fll^  marry  again  he  Ihail  forfeit  the  eftate  in  the  land, 
Miok  tt  Cv.  2*  B.  R.  This  is  by  die  cuftom  of  Kent ;  ^  by 
liie  finae  oiiAmi,  if  be  bad  ijfue  by  his  wife,  then  he  ihall  be. 
tcflant  by  the  curtefy  of  afl  the  lands  his  wife  was  feifed  o^  and 
^MiBi^  be^  Joarry  again,  he  fludl  not  forfeit  his  eftate.  Mich. 
aa  Car.  Qusere,  whether  in  the  former  cafe  be  ihall  forfeit  his 
tmmua  bf  tke  curtefy,  if  he  do  icanf  tmantimntfyy  as  the  wife 
AaHJHr^omrl^alikecuftcn.'   L.P.&.627. 

Vi*.  VJI.    .  N  17-  One 


17.  One  cantiot  hsfVe  tf  Wj^/^f,  frVJ>,  v/f,  ire^iffi^  flr  r^mainde/ 
extant  &h  afrtih^U  as  tenant  by  cuftefy,  or  oow^r.  R.  S.  L<f 
201.  cites  C.  t.  ig, 
J-^.Shmeri  »  1^.  A  /rfm  f^  oHtfii  thi  iuheritOnci  whidi  WM  /i»  fru^T  ifW« 
there  wM  decreed  wot  to  bfr  made  ufe  of  agalnft  the  baroii,  tMarit  by  the^ 
fucbanor-  curtcfy,  by  the  heirs  at  law.  2  Vem.  324.  pK  313.  Mtch«  ^695/ 
dcr,  but  the  Snellxr.  Clay. 

point  wai  '^  ' 

not  debated.     Ch.  Prec.  90.— Ser  iKid.  66. S.  C.  of  Snclt  v.  Clay,  citc^  by  x)nt  Maftcr  of 

the  Rollit  Hilt.  1733.  and  faid,  that  td.  Somen  him fclT,  when  ihit  cafe  was  urged  in  thecaiV^' 
Brown  v.  G#ft«S|M  an  anthotfty /or  •  d««prrf*  i<  Vfiig  i^eo  for  ^r^med,  tbttifceff  w*mo 
diflPerencc,  in  reafon  between  that  of  ciowcr  and  curtcfy,  his  lordlhip  re<;mc<t  to  admic  it  by 
•voiding  the  authority  of  that  of  Sndl  v.  Cljy,  iiT  f^v^nf;  (as  above)  ih^iL  thV  poif^t  of  a  trn^nt  by 
the  curtcfy  waa  not  debated  ia  that  catife.     a  Wns's  Kcp.  638.  m  tife  of  Sutton  v.  Suiion. 

■  .       «.    • 

tyern.585.      ig,  Ahmy  was  divifid  t3  he  hidtmiin  land  andTtfttted  ta  ch«r 

S?cfdt*cd.  "^  ^^  ^^^  ^*^^  ^"^  ^^^  children  j  Che  afterwards  married  the 
^-^s.  c.  ptaSnrifF,  by  whom  fli^  had  a  ^tfghter,  but  mother  aisi  daughter 
cited  by  the  are  both  dead ;.  decreed  the  plaintifF  to  have  tlic  kitertfft  rf  tM 
the  Roiu.  i>^n<7  dortng  his  life  (it  not  bekig  invefted  ill  lafldy tts^  CMiant  hf 
s  Wms's*  the  curtefy ;  z  Vem.  536.  pi.  480^  HtlL  1705.  8«M«Cit^pflr  W« 
Rep.  P44.    Bindon.  ..       .  .* 

Hill.  173*.  ^  -'   ' 

in  cafe  ol  Sutton  v.  Sutton.-;-——^.  C.  cited  Arg,  Won^s  Rep.  t  to.  in  cafe  of  Watts  v.  Ball. ' 

itfeemto  20.  Tenant  by  cyrtefy  ifccreetT  «f  <r  ^n^.  2  Vern,  681.  irf 
teV.  thai"     P^'  605.  ci;es  the  cafe  «f  VVorthington  v.  Fletcher^    . , 

tenant  by 

the  curtefy  cafinot  be  of  a  Iruft,     z  Vcrn.  488.  in  pi.  441.    Hill.  1 704. — ——Since  ^^  H.  8.  cap.. 

the  baroA  (hall  be  tenant  by  the  curtcly  of  an  •  ufe*  though  liot  before.  '  z  Ahdi  7'5.'  WtcMZ 

39  it  40  £li7.«  in  cafe  of  Cromwell  v..  AnfUewai-*-^— Ibid*  1147.    Hill.  ^  fili4L«itfilod»ti^a«a4e» 

*  Per  Coke  Ch.  J.  Cro.  J.  soi.  ^ 

^WWin       21,  Though  the  inhentance  was  in  truft€9$  for  payment  df 

iiTue  tn»f  ^^'^'^  \  V^^  decreed  that  the  baron  fliould  be  tenant  by  the  cj|«- 

daughters^  tefy.    2  Vehi.  68 1,  pi.  605.   HilU  1711.  in  tbocafe- of  Wik* 

L.  and  M.  liams  V,  Wray*  cites  it  as  Ball's  cafe, 

amdJevUtd  ' 

hit  lan/f  to  trujiftt  In  fee  to  pay  bh  dehts^  and  eonvfy  the  furflus  to  Lis  dav^btrrr  e^itally.  *  }Ay 
married  and  died,  leaving  a  IbiV  and  the  hufb^nO  liviHg.  Ou  •  biQ  (tir  (^artiaiou  1>y  L.  tKil' 
Itufband  fworc*  that  he  OMrried  M.  on  a  prefumption  that  (bt  was  f<rifed  of  jft  If^aA  «ftat«in  the 
moiety,  that  at  the  marriage  fhe  was  in  tiic  adual  irceipt  of  the  piofirs  of  fuch  moiety,  and  it  way 
admitted  that  thetruft  was  not  difcovcrcd  till  after  M*s  death,  nor  till  it  was  tgrvcd  that  a  {i/artitinA- 
(hould  be  made.  Lord  Cbanrellor  held,  that  he  fliouM  be  a  tenant  by  tk\c  cferttfCy^  ^Md.  tbtf 
rather,  becaufe  it  appeared  that  he  Mfonhii  marriagf  did  conceivf  and  prcfume  bit  V/ifr  fo  ^tj^*^ 
of  a  itgai  eft^te  in  the  moiety  t  ana  bud  reafun  to  tbir.it  Jo.  Jbe  being  in  ffijffjjion  tbtre^',  aocldc- 
creed,  that  an  eftate  for  life  in  a  moiety  in  fevriahy  (houtd  be  conveyed  by  the  truftccato  thtf 
hu(band»  with  remainder  in  fee  tb  his  foii.  Wm»*s  Rep.  i  <yS.  Hill.  1 708.  WM>  «^  BiH^'.*'  w> 
8.  C.  cited  by  the  MaAer  of  the  RoUs.  a  Wns'a  Rep.  645.  Hill.  S732.  in  c^Jb  ^  So^to^  v» 
Sutton. 

22.  Hulbandinay  l)e  tenant  by  the  curtefy  of  a  rr«*  though 

the  wife  cannot  have  dower  thereof;  (kid  by  the  LoM  Chancelfer 

to  be  a  fettled  rule.     3  Wms*s  Rep.  234.    HiU.  1733.  in  cafe  of 

Chaplin  v.  Chaplin.  »    .     .    .  x 

MS.  Rep.        23.  The  refolution  of  the  Court  by  Lord-  Chanorflor.    Thi 

Hill.  Vac.    principal  queflion  in  this  cafe,  on  which  I  am  how  to  gire  my  * 

Ca&boniv.  ^^iriio^j  1?^,  whether  the  defendant  Inglifli  can  be  tenant  by*  the 

curtefy 


ClKtcOr.i  156J 

^liirti^  V^  4»  4f^iy  4f  r^demptUn.    Tlie  mortgagee  tamt  into  ingiifKana 

Thomas  Caiiiborn,  father  of  the  plainttiF,  atid  of  the  wife  of 
like  dfl^apifiant-  logiliib,  by  vif tue  of  a  marriage  fetclcment,  being 
ieifed  Of  fomc  lands  in  tajtX^  and  of  other  lands  in  fe^  ilmple,  bad 
lAite.  Ihnre  4iughters. 

Part  of  die  land,  of  which  he  was  feifed  in  fee^  be  fettled  pa 
Himfeirfor  life,  with  remainder  to  Anne  his  eldeft  daughter  in  fee, 
and  the  other  part  of  fucb  lands  he  devifed  by  his  will  to  the  fald 
Afine  hie-daughter,  and  her  heirs,  fubje&  to  the  payment  unto  her 
two  fifters  of  200I.  a  pieces 

Anne^  after  the  dc^th  of  hjr  father,  borrowed  900I.  of  the  dc-  L  '57  J 
Ibodaot  Scarf,  and  by  leafe  and  releafe  of  24th  and  25th  June  1 728, 
mortgages:  part  of  the  fee  i^mpie  lands  to  the  laid  Scarf  and  his 
bei(r6^  itftdera  p^pvifo  to  bo  vpid  on  payment  of  Qool.  and  intcreft, 
f^iM^  .Ai^4ift  ifj%^  (i^e  (aid  Anne  intermarried  with  the  de--; 
ISMa]««t  ingltib,  find  in  1731  died,  leavii>g  ifluc  by  him  a  (oa^ 
^0  died:  wijth<Hit  iffiie^  and  on  his  death  Us  two  aunts,  the  plain«^ 
xjtkf  kitqm¥bh\s  heirs  ax,  )a^,  and  ^mitled  to  that  inheritance,  and, 
as  {ucIh  brought  their  bill,  Trin.  17^3,  in  this  court,  againft  naort-* 
gagee  ..defendant  Scarf,  and  the  defendant  Ingli(h,  among  other 
tbtngs  for  a  redemption  of  the  mortgai^ed  premifcs,  and  to  have 
an  ac^Qjunt  of,  the  rents  and  profits  of  the  real  eftate,  which  be-^ 
longtd'to  the"  plaintifF's  wife,  ^t  descended  to  hts  fon,  from 
the  time  of  the  death  of  fuch  foti,  zs  herr  at  law  to  both  of  them* 

The  defendant  Ingliih  infixed  to  be  intitled  to  the  mortgaged 
premfes  fpr  his  life,  as  renant  by  the  curtefy,  and  the  caufen 
being '  at  i/Tue,  Was  heard  on  the  8th  of  May  1735  before  hi*  : 
Honour  the  Mafter  of  the  Rolls,  when  it  was  decreed,  that  the 
defendant  IngliQi  was  not  intitled  to  be  tenant  by  the  curtefy  of 
ibe  iiMMf gjsged  eftate%  and  fo  -was  decreed  to  account  for  the  rents 
aHlpr^crfk^ mefirof  from  the  death  of  his  fon* 

FrodT  iMe  decree  the  dcf^sndant  IngKfli  thought. fit  to  appeal, 
and  the  general  qUeftioo  now  is,  whedier  the  hiiibaxid  can  be    ' 
tmant  by,  the  curtefy  ff  the  equity  of  r^demfUjon^  upon  a  mortgage 
im  fe^i  •  Tliia  que&ioa  depends  on  two  confiderations. 

t ft.'  Wlutt  kind  of  tntereft  an  equity  of  redemption  is  cooi* 
fifcrfid  b  be  in  the  eye  of  this  Court  ? 

•  adl^«  What  is  requiAte  to  incide  the  hufband  to  be  tenant  by 
the  curtefv  ? 

.  ift.  .Vlrhat  Mod  of  intcreft  In  the  eye  of  this  Court,  an  equity 
«f  -rKleaipiioii  is  ?  An  equity  of  redemption  has  always  iun  con-* 
JUfirti-itt  tits  Qmrt  4s  an  ejfate  in  the^  tand^  it  h  fuch  an  intereft 
in  the  land  as  will  defend  from  anceftor  to  hcir^  ana  may  be  granted^  * 

hsUukd^Jevifed  or  morigagid^  and-  that  equitable,  intereft  may  be 
iarre4if  §  f/^immon  recovery  \ 

W|i^  proves,  that  an  equity  of  redemption  is  not  confidered 
bareiy  as  a  mere  right,  but  fuch  an  eftate,  whereof,  in  the  con- 
lidfratioia  pi  0\ir; Court, -^ere  mayb^a  feiTm,  or  a  devife  of  it 
^^^.riKpt  |^8..gQo4<     '^b^  B^rfon  who  is  euticled  to  the  equity 
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of  redemption,  is,  in  this  Courtj  conddered  as  owner  of  tfa6  knJ^ 
and  the  mortgagee  to  retain  the  land  as  a  pledge  or  depdKt« 

And  for  this  rcafon  it  is,  that  a  mortgage  in  feeis  cBhfideted 
as  a  perfonal  eftate,  notwi^ftanding  the  legd  eftatrWsfe  in  tiie 
heir  in  point  of  law. 

The  hujband  of  a  mortgagee  in  fee  Jhall  never'  be  tenant  by  the 
ci4rtefy  of  the  mortgaged  ejlate^  unlefs  there  be  a  hreckfure^  or  that 
fuch  mortgage  has  fvMJledfor  fo  great  a  length  of  time  as  the  Court 
thinks  ft^cient  to  induce  them  not  to  grant  a  redemptton4 
'  A  mortgage  in  fee  will  not  pafs  under  a  devife  of  all  my  lands^ 
ten^ents,  and  hereditaments,  decreed  in  the  cafe  of  Littok  v. 
FAt7LKLANr>,  2  Vem.  625.  Thefe  £iid,  if  it  was  a  releafe  of 
an  equity  of  redemption  or  foreclofure,  it  is  now  part  of  the  real 
eftate  in  the  land. 

I  Vern.  401.  Barnbt  and  Kinastoh.  A  mort^a^  itt 
fee  in  right  of  the  wife  on  the  hufband's  dying  and  not  cnfpofinff 
thereof,  was  decreed  to  be  a  cbofe  in  a6lion,  and  furvired  to  th<E 
wife ;  from  whence  it  follows,  that  the  perfon  that  is  intitled  to 
the  equity  of  redemption,  is  owner  of  the  land  ;  for  if  a  mortgage 
L  ^5^  J  in  fee,  in  right  of  the  wife,  is,  on  the  death  of  the  hulband,  de- 
creed to  be  but  a  chofe  in  action,  if  the  ownerfbip  of  the  land  i^ 
not  in  the  mortgagor^  it  is  in  no  body ;  and  if  this  matter  of 
mortgages  is  not  an  intereft  in  equity  only,  but  properly  a  real 
eftate,  then  the  real  property  will  be  funk  and  vefted  no  where, 
if  not  in  the  mortgagee. 

If  a  man  by  his  will  devifes  lands,  and  afterwards  mort^gages  ifi 
fee  thofe  lanas ;  at  law  it  is  confidered  as  a  revocation  of  t!le 
total  devife,  but  in  equity  only  a  revocation  pro  tan^  amounting 
to  the  fame  thing  as  letting  m  a  charge  upon  the  land^  and  ivben 
die  mortgage  is  paid,  the  devife  takes  place. 
'  The  ownerfbip  of  the  land '  doth  always  veft  in  the  mortgs^or 
or  mortgagee.  *♦ 

It  is  objeded  by  the  plaintiffs,  that  an  equity  of  refdemption 
is  only  a  right  of  acUon,  and  not  to  be  confidered  as  filth  an  eflate 
whereof  there  can  be  a  tenancy  by  the  curtefy,  but  this  is  by  no 
means  well  founded ;  for  this  is  no  otherwife  a  right  of  aaio^ 
than  every  truf(,  and  as  there  can  be  no  benefit  had  of  an  equity 
of  redemption,  but  by  fuing  a  fubpoena  out  of  the  court,  (b  is  the 
cafe  of  every  mere  truil  in  land,  which  is  confidered  as  a  real 
eflate  in  this  court,  but  cannot  be  come  at  without  a  fubpoena. 
To  fay  that  is  a  meer  right  of  action,  is  by  confequence  to  iay, 
that  the  eflate  in  the  lands  is  in  no  body,  and  this  determines  the 
queflion ;  for  if  a  mortgage  is*  but  a  chofe  in  a£tk>n,  thh  affimfts 
that  the  equity  of  redemption  is  the  real  ownerfhtp  of  the  eftatey 
ar.d  this  will  ctetermine  the  point  between  them. 

It  is  objeSed,  that  the  mortgagee  is  not  barely  a  truftee  for 
the  mortgagor ;  it  is  true,  not  barely  a  truftee,  but  it  is  fufficient 
tor  the  prefent  purpofe,  if  he  is  in  part  a  truftee  for  the  mortgagor^ 
and  it  is  mofl  certain,  that  as  to  the  real  eftate  in  the  land,  the 
mortgagee  is  only  a  truftee  for  the  mortgagor  till  foreclofure.^ 
Mortgagee  is  only  owner  as  a  charge  or  incumbrance,  and  intitled 
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to  hold  M  a  pledges  and  as  to  the  inheritance  descended,  and 
«eal  cf^te  in  the  lami>  the  mortgagee  is  a  truftee  for  the  mortgagor 
liU  the  ^QU^^y  ^'^  redemption  is  forecloTed* 

adly.  The  next  confideration  is  what  is  requtilt^  to  inticle 
the  buOand  to  be  tenant  by  the  curtefy.  At  law  four  things  are 
neceilar^  tp  make  a  tenantcy  by  the  curtei)r^  (to  wit)  marriage, 
luving  ifltie  that  may  inhetit,  death  of  the  wife,  and  feifm.of  tne 
wife.  Co.  Litt.  30,  a.  Here  it  is  admitted,  that  the  three  iirft 
did  concur,  but  the  obje^on  that  is  relied  on  is,  that  there  was 
no  aflual  feiiin  of  the  wife  during  the  coverture,  which  is  con- 
tended to  be  as  necQiTary  in  refpe^  to  an  equitable  eftate,  as  of 
6  legal  eJbte,  and  it  is  admitted  that  the  wife  had  no  a<^ual  feiilu 
of  Ac  legal  eftate,  either  in  fa£l  or  in  law.  Here  is  no  difpute 
whether  aclual.feifii^  in  confideration  of  law,  but  all  diat  is  befide 
the  preien^aiAsftion;  for  the  proceedings  are  upon  a^fuppoiition^ 
as  HP  fiich  tlupg«?^  a  tenant, by  the  curtefy ;  but  the  true  queftjon 
is  upon  this  pobt,  whether  there  was  not  fuch  a  feifm  or  poiTeffion 
in  the  wife  of  the  equitable  eftate  in  the  land,  as  in  conuderatioa 
of.  equi^  h  equixalent  to  an  adlual  feifin  of  a  legal  eftate  at 
comoioolaw. 

In  confidecation  of  this  court,  I  am  of  opinion  there  was  fuch 
a  (eifin  of  the  wife  in  the  prefent  cafe  of  the  equity  of  ro- 
demption*    . 

I  have  (hewn,  that  a  perfon,  intitled  to  the  equity  of  redemp* 
tip^is^  owner  of  the  land  of  the  legal  eftate ;  and  if  (o  there  muft 
be>aieiixaof  the  legal  eftate  ;  and  what  other  feifin  could  there  b^ 
thaa  what  Inglilh  and  his  wife  had  in  the  prefent  cafe  ? 

For  here  is  a  mortgage  in  1728  bv  Ann  Caftiborn,  who  in  1729 
married  with  the  defendant  Inglifn,  and  in  173 1  died,  leaving 
ifliie  a  fon^and  the  wife  was  all  along  in  poflefuon  till  her  death, 
and  mortgagee  did  not  come  into  pofiefiion  till  after  her  death,  C  '59  J 
and  there  is  not  any  foreclofure,  and  though  the  poftefiion  of  the 
cwife  was  but  as  tenant  at  will  to  the  mortgagee,  yet  it  was,  in 
equity,  a  pofTefBon  of  the  real  owner  of  the  land,  fubje£l  only  to 
ji  pecuniary  charge  on  it,  and  from  thence  I  think  it  clearly  fol- 
lows^ that  there  cannot  be  a  higher  feifin  of  an  equitable  eftate. 

Next,  whether  there  can  be  a  tenant  by  the  curtefy  ?  I  am 
of -opinion  there  may  be  a  tenant  by  the  curtefy  of  the  equitable 
eftate  of  the  wife  j  equity  follows  the  law  becaufe  made  a  rule  of 
property,  . 

^  Williams  and  Wray,  2  Vern.  680,  Ball's  case  citet?, 
where  it  was  determined,  that  the  hufl)and  be  tenant  by  th  .*  cur- 
tefy of  a  truft  eftate  of  the  wife,  and  (b  clearly  there  admi(te  I,  ai.d 
yet  the  cafe  was  of  a  truft  for  the  payment  of  debts. 

SwtJ^TA^PLE  AND  BiNDON,  2  Vern.  536,  Mrs.  Bindon  give 
4iioney  to  be  laid  out  in  land  to  be  fettled  on  her  daughter  and  her 
aftue$  and  afterwards  the  mother  dies,  and  the  daughter  ma  ries 
.with  Sweetam^e,  by  whom  ftie  had  iftiie,  and  dies  before  the  m  jney 
was  laid  out.  in  lands,  and  upon  the  death  of  the  wile  Sweetapple 
brought  his  bill,  prajring  th^t  the  money  might  be  laid  ^ut  in 
landsy  and  that  be.  nnght  be  decreed  to  hold  the  iame  for  his  life 
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as  tenant  by  the  curtefy,  which  my  Lord  Cowper  decreed  ac- 
cordingly j  which  4s  a  much  drquiger  cafe  than  the  prefent }  for  ii^ 
that  cafe  there  was  pcither  feiiln  nor  lands,  but  it  was  determined 
according  ip  the  common  received  ru(e  of  tius  court  in  confi- 
dering  money  direded  to  be  laid  out  in  land,  the  (acne  sis'Iand. 

There  has  been  two  objedions  made  by  tho  plaintifTs. 

lft«  That  the  bufband  had  it  in  his  power  to  have  hadfeffili 
in  his  wife's  life-time ;  for  he  might  have  paid  off  the  mortgage^ 
and  therefore  it  was  his  own  laches  that  he  did  not» 

ad.  That  a  wife  (h^ll  not  be  endowed  with  an  equity  of 
redemption,  and  fo  bercu 

As  to  the  laches  in  the  defendant  Inglifii  it  was  compared  fa 
the  hufband's  not  making  an  entry  at  law.  The  comparison  wil| 
not  hold)  for  it  is  not  fo  eafy  to  pay  off  the  principal  and  intereft 
^tie  on  a  mortgage,  as  it  is  to  niake  ^n  entry  at  law^nor  is  it  tc\ 
be  done  (b  fpeedily,  for  a  mortgage,  in  tnoflt  cafes  is  allowed  iix 
•months  notice  to  Ipe  paid  ofR 

And  in  the  cafe  of  Sweetapple^  which  I  have  juft  mentioned^* 
•the  huiband  might  have  brought  his  bill,  in  his  wife's  life«-timc. 
to  compell  the  laying  out  the  money  in  the  purcbafe  of  land,  but 
though  he  omitted  fo  to  do  till  after  the  wife's ,  death,  yet  tha( 
was  not  objected  to  him  as  laches. 

But  it  was  further  faid,  that  it  would  encourage  ^e  defelklanc 
•Inglith  to  let  the  intereft  run  on  the  mortgaged  premifcs,  which 
would  perhaps  fwallow  up  the  whole  eftate.;  for  that  at  the  (aid 
t)c£endant's  deaith  there  might  be  as  much  due  011  the  mortgage  6>r 
principal  and  iptereft,  as  the  eftate  would  then  be  worth ;  bu^  I 
cannot  *fitid  the  force  of  this  ground ;  for  if  he  is  owner  tf  ^.e 
eftate^  flie  was  owner  of  the  fee. 

If  by  this  is  meant  the  intereft  that  became  due  in  ihc  life  of 
the  wife>  the  hufband  has  nothing  to  do  with  it,^  becaufe  the  in- 
tereft that  be  claims  does  not  arife  till  the  death  of  the  wife, 
'and  he  therefore  is  not  to  pay  intereft  that  was  due!  before  his 
title  accrued. 

But  by  this  is  only  meant  the  intereft  from  the  deM)f  of  the 
wife  i  during  the  tenancy  by  the  curtefy»  the  heir  will  have  die 
fame  remedy  as  in  the  common  cafe  of  a  tenancy  for  llti  of  Sin 
incumbered  eftate  ;  for  in  all  fuch  cafes  the  tenant  for  life  ke^pa 
down  the  intereft. 

'  And  as  to  the  next  objc<9ion  of  the  wifc^s  not  being  endowed 
of  an  equity  of  redemption  on  a  mortgage  in  fbe,  iahd  chat  there-* 
fore  a  hufband  ought  not  to  be  tenant  by  the  curtefy  of  an  equity 
•of  redemption,  this  proves  too  much  ;  for  it  has  been  determmea 
that  a  wife  ftiall  not  be  endowed  of  a  truft  eftate,  yet  that  hu£> 
band  (hall  be  tenant  by  the  curtefy  of  a  fruft  eftate.  The  ar- 
gument from  dower  to  the  ca(e  of  a  tenant  by  the  Curtefy  fafls^  in 
this  cafe.  Perhaps  it  may  be  hard  to  find  out  a  fufficient  reafon^ 
how  it  came  to  be  fo  determined  in  the  one  cafe,  and  not  in  tbe 
other,  but  jt  is  fafe  to  follow  former  precedents,  and  what  are 
fettled  and  eftabliffied,  and  if  fuch  precedents  Ihould  be  departed,^ 
I  hold  it  fit  rather*  that  tfa^  wife  Ihould  bQ  aUo^wed  her  dower 
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fjf  a  truft  eftatCi  ;|iicl  not  that  a  tenancy  by^curteT/  of  a  truft  efiate 
il^ouIJ  be  taken  away. 

It  may  be  reFuTmg  to  J^ow  Ae  wife  dower  ©f  a  truft  cftsite 
was  becauf:;:  (lie  couTc)  hot  have  it  at  law,  and  that  it  was  fournkd 
on  the  raaxim  of  equltas  (e^uitgr  legem  }  but  whatever  the  reafon 
of  fuch  ref^ial  was,  the  huibajid  is  allowed  to  have  a  tenancj  hy  the 
furtefy  of  a  truft  eftate,  nay  even  tf  nfpiej  dirfSltd  to  be  laid  cut 
in  land  though  riot  aSlually  (aid  out^  as  in  ine  cafe  of  Sweetapple 
))crore  cited.  '  ' 

Upon  a  mortgage  for  years,  wife  fiiall  haire  aid  of  eqaky  of 
rcdcrpption,  which  fhe  could  not  have  of  9  truft  cftate*  If 
tei|ant  by  the  curtefy  of  money  to  be  l^ld  o<it  in  land,  by  analogy 
it  ought  ^o  be  fo  of  an  equity  of  redemption,  efpecially  where 
the  wife  cpntioues  in  poflciTion  of  the  mortgaged  lands  all  her 
}ifc-tiqfie, 

.  fis  to  Penvill  and  LuscoMfi*$  CASE  heard  at  the  Rolb, 
Feb.  4,  1728 ;  that  was  a  pauper  caufe^  and  a  queftion  was  made 
jn  it,  whether  there  could  be  a  pofleflio  fratris  of  an  equity  of 
redempcfon^  his  hoj^our  made  no  determination  in  it;  but  it 
appears  by  the  minutes  in  the  Regifter's  bopk,  which  I  have  feen, 
that  his  boiiour  (aid,  he  would  take  time  to  confidcr  of  it,  and  I  do 
pot  find  that  it  ever  came  on  afterwards. 

Tfaere  was  a  cafe  put  on  the  part  of  the  piainttflfs  by  way  of 

niuftration  |  which  was  this,  fuupofe  that  a  femefoU  antveys  lands 

t$  %j6^  in  fecy  upon  con/Utlon^  that  if  at  Juch  a  day  Jhe  paid  fuch 

/ft  ^m  gT  money  to  hjmj  or  his  heirs^  that  then  fie  might  rs'^enter  ; 

i||.ea&^rwj!}-ds  marries  and  has  iflue,  but  before  the  day  on  wtiich 

the  condition  w^  to  be  performed  flie  dies,  ^nd  after  her  death 

)ier  heir  pays  tqe  money  ;  whether  the  hufband  would  be  tenant 

.by  the  curtefy  ?     j^this  is  meant  as  g  mortgage  to  make  a  fecurity, 

fhiii  it  is  the  fatfie  as  the  prefent  caje^  hut  if  tt  is  meant  of  a  meer 

purchafi  fuhjeSi  to  a  re-entry  at  common  law  on  payment^  undoulitedly 

the  HuQ>an4  would  not  be  tenant  by  the  curtefy  \  for  that  Were 

to  make  him  tenant  by  the  curtefy  of  a  condition  ;  for  taking  it  as  a 

ffurchafe^  the  wife  had^  in  that  cafe,  no  ejlhte  or  feijin  in  rr,  nor 

fight  ^  Ten\y  till  the  performcince  of  the  condition*     As  to  a  cbndi- 

lioit  ox  power  of  revQcation,  thcfe  ftand  upon  different  reaibns. 

For  thcfe  reafons,  upon  the  beft  confideratien^  (although  I 
form  my  judgment  with  great  deference,  when  I  differ  in  opinioti 
from  other  great  perfons  that  have  gone  before  me)  I  am  of 
opinion^  that  the  defendant  IngUIh  is  intitled  to  be  tenant  by  ^ 
jS<  cu^fy  of  the  mortgaged  premifes  in  ^ueftion^  apd  the  con- 
fequence  of  diat  is,  that  that  part  of  the  decree  of  bis  Honour 
the.  Matter  of  the  Rolls,  whereby  h  is  adjudged  that  the  laid  de- 
fendant is  not  tenant  by  the  curtefy,  muft  be  reverfed.  MS.  Rep. 
I^.Vacai.Geb.  2.    Ca&boni  v«  iDglUhmodScarf. 
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(F)    Favoured.     In  what  Cales ;  and  of  what  the 

Tenaflt  may  take  Advantage* 
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FINE  kviid  by  fern*  covert  aJon^  whbout  her  bufiaml^ 
of  %er  own  lands^  wherein  fhe  has  fee  fimple,  is   an 
eftoppel  againft  her  and  her  heirs,  if  her  hufband  avoid  it  not  bj 
tntsy^  or  otb^wUC)  as  he  may  during  hia .  wKe's.  ]ife»  and  after 
Ker  deatbi  duriiig  Jus  own  life^  as  if  be.  be  tenant  by  th» -curtdy. 
Weft.  Symb*:  £  8.  .cites  17  £d.  3«  52  aud  78.    17  AiH  .17. 
7  H.  4.  23, 
.2)^  Tenant  by  curtefy  fliall  have  benefit  all  inarewtty.^  for 
thoujdi  be  18  in  the  poft^  yet  he  continues  the  eftate )  per  Wj»y 
Ch.  J.    2  Le.  ai8#  in  pL.275.    Pafch»  16  Eliau  B« |L«    . 
And.68-pl«     .3>  Tenant  by  the  curtefy  of.  u  cofaramr  of  anmlvofv/in  (hatt 
VI  i?*    ^^^  ^^  '^^  advantage  a9  his  mie  fhould  have  had;  agifeof  bjr 
does  not'     Anderfon.    Cro.  £•  il.  pL  6.    Pafch.  25  Eiliz.  C.  B.  in  tbe.cafo 
•ppear.—    of  Harrla  V*  .Nichols. 

C  o.  Litt. 

(G)  .  Bouad  by 9  or.  liable  to  what  Charges,  &c. 

l.^lr^EME  tenant  in  tail  acknowledged  a  j/latute,.md  took 
, '  X^  baron^  and  had  ilTue,  and  died.  The  lands  may  be  extended 
in  the  hands  of  tenant  by  the  curtefy,  and  alfo  in  the  bands  of 
tenant  by  the  curtefy,  and  alfo  in  the  hands  of  £e  iflji)^  in  tail, 
if  tenant  bv  the  curtefy  ^rr^«^rx  during  the  life  of  t^ht, by  the 
.curtefy,  u.  51.  pi,  17.  Marg.  cited  by.Nqy  in  his,  |pading'  to 
have  beeii  fo  adjudged.    Mich.  6  Eliz. 

2.  Tenant  by  the  curtefy  fliall  h^  attendant  ta  fbe  lifnrA^Parai^ 
mount.     8  Rep.    36  Trin. "  29  Eliz.  3,  C.  B,  in^  Paine?^  cajfe* 

3.  Tenant  by  the  curtefy  is  not  to  be  preju4icc4  by  <^m  ^^ 
years  to  attend  the  inheritance^  and  decreed  accordingly,  that  the 
term  fhould  not  be  made  ufe  of  agaiiift  him  by  the  heirs  at  lawV 
2  Vcrn.  324.  pK  313.    Mich.  1695.   Sncll  v.  Clay.      . 


(H)    Prevented  or  difeblcd  by  what  Aft,  or  De- 
fault. .  In  what  Cafes.     . 

Br.Forfer  I.  /i.  MAN  too\i  z  feme  inheritrix,  and  iaellffuehfAkBt^MJ 
Termf  pi.  ^^^  ^^^  felony^  and  was  attainted^  and  by  fome  the  baron  (hail 
78.  ciiet  '  be  tenant  by  the  curtefy  j  for  it  js  veftcd  by  the  law,  and  he  is  in 
r  ^L- —  ^^  P^  ^^  *^  law,  and  not  by  the  fcme>  or  by  tbeiiTuo^'and  fome 
40.  a.  s!'p.  *  contia ;  for  all  is  forfeited  j  ^uare  ?  For  by  *veral  dfewherfe 
where  the*  '  he  \i  tenant  by  the  curtefy,  and  that  after  iiTue  had,  the  lord  may 

wife  WIS  avow 


I 


<"< 


♦  i6t 


sarf^  upon  him  only  for  homage  without  the  feme,  Br.  Tenant  attain^  of 
per  Ic  Curtcfic  5  pi.  3.  cites  ai  E.  3,  49.  [:Wr/ 

:    *  1  ■  f    "  it  (hould  be 

here]  (b  at  the  ifTue  cannot  inherit  to  her,  yet  he  (hall  be  tenant  by  *  the  curtefy  in  refpcd  of  th« 
iffoe  which  he  had  More  the  Urooy,  and  which  ht  polEbi^ty  lAight  then  have  inherited,  but  if 
the  wUe  had  hecn  attainted  of  felony  before  the  iuue;  albeit  (he  had  ifTue  afterwardt^  he  (hall 

not  be^  tenant  by  the  curtefy^ The  year  book  of  ai  E.  3.  49.  b«  50.  a»  pi.  ft.  is  of  felony 

tlOBcrfnr  the  WfilEe. Mkxf.  51.  in  cate  of  Paifom  f .  Pcarcc»  Arg,  S.  P. 

.  Co.i>itt.30bil«S.  ?* 

<•  A  man  £Jc0itinusd  tbg  JanJ  of  bis  fenu^  and  reUok  an  tJiaU 
U  bim  and  bis  feme^  by  which  the  femt  is  rtmttedy  and  afier  \ 

bibas  ^uebj this  fnm^wi^,^^  feme  dies;  per  Kingfmill,  the 
baron  (hall  be  tenant  by  the  curtefy,  becaufe  the  feme  was  re- 
mitted;  bat  Eairfiuc,  Trcmail,  and  HuiTey  contra ;  for  the  baron ' 
was  not  remitted,  and  by  the  feoffinent  he  gave  his  right  which 
he  had,  or  might  have.  And  30  £•  3.  the  queftion  came  between 
ihe  iH^  «f  -Se  feme  and  the  father,  and  there  it  is  adjudged,  that 
he  ifedl  not  W  tenant  by  the^cnrtefy.  Br.  Tenant  per  le  Uurtefy  \ 
pL  6.  cites  9  H,  7*  i« 

3.  If  a  feme  takes  baron^  and  has  ifTue,  and  land  defcends  to  tbe  Co.  Litt. 
finuy  and  the  baron  enters,  fo  that  he  is  intitled  to  be  tenant  by  the  39*  ^-  S-^* 
eurtefyy  and  after  the  feme  is  found  an  ideoty  and  his  eftate  in  the  "  c!"** 
land  is  alfb  found,  the  Kins  fhall  have  the  land  ;  and  if  the  feme 
dies,./tfae  buron  never  ihall  have  tbe  land  by  the  curtefy  i  and 
when  the  office  is  found,  the  title  of  the  King  (hall  have  relation 
to  the  firft  pofleffion  of  die  feme  alfo,  and  fo  both  tbe  titles  cm^ 
fn$iue  at  em  and  tbi  fame  titne^  but  the  King  fhall  have  the  pre- 
cminehce ;  and  becaufe  the  King's  title  is  to  the  franktenement 
of  the  land. feeing  he  fhall  have  the  cuftody  of  it  during  the  wife^s 
Ule,  |ffiis  tdiolly  takes  awav  the  baron's  tide  ;  per  Wefton.    ^1.  C. 
263^  ^#    Mich.  4  &  5  Eiiz.  in  cafe  of  Dame  Hales  v.  Pettite. 

4«  A  woman  inheritrix  takes  hufband,  who  after  is  attaint  j9f  if  after  the 
filoni  the.  King  pardons  him  $  they  have  ifTue  5  the  hufbaod  fhall  p«rdon  he 
W tQlantby  the  curtefy,  which  proves  the  King  has  not  the  free-  y".  he  fliJu 
hold'fy  that  attainder;   per  Coke  Counfel,  Arg.  2  Le«  126.  be 'tenant 
Midi,  is  and  20  Eliz*  in  cafe  of  Venables  v.  Harris.  *>y /*»«  <^"'- 

'  tefy ;  Arg, 


./ 


^ 


yiM*  <j{6>  3  a  H*  7«— ^*-~If  afcme  ukea  baron  who  have  ifTue,  and  after  he  h  attainted jf 
^,'alid  tnen  theX/«g />4r^( 
^d  before^  contra  if  he  had  iffuc  after.    Br.  Tenant  per  le^Curtcfytpl.  25.  ciica  13  H.  7. 17. 


ffxr^/aUd  tiien  the  X/»g  Par  Jons  6imi  per  Keble  be  (hall  not  be  tenant  by  the  curtefy  by  the  ifliM 


5.  Baron  and  feme  feifed  of  land  in  right  of  the  wife  (whereof  Cro.E.119. 
tii^ .baron  was  intitled  to  be  tenant  by  the  curtefy)  levied  a  fne^  jl"  eiTx!*"**' 
which,  upon  error  brought,  was  reverfed^  becaufe  Jhe  was  wttbin  b.  R.  sic. 
4rgy,  and  the  reverfal  was  for  both,  and  the  baron  adjudged  to  adjudged, 
re-have,  foasthe  fine  was  utterly,  avoided.     Cro.  J.  482.  cites  JJl^VflJouij 

.CbailtticM  W'Worfely.  .     '     be  reverfci 

in  toto. — — • 

Ie»  if^.  pi.  I57*»  S.  C.  and  the  fine  revcrfcd.  accordingly.——^.  C.  cited  Ow.  si.  as  refolved 

■coordingly.-^-^.  P.  by  Holt  Ch.  J.  who  faid,  it   is  to  be  confidercd,  whether  hit  title  to  h« 

.lCBantJ>y  tli#c«ftefy  ii  not  extingullhed  if  the  fine  be  reverfcd  after  her  death.;  -hut  indeed,  if  tlie 

iiaeh^ ccvfiifd  i^  htr.  jytfc-uaic  he  may.b«vc  a  Aev  title.    ^  Mod.  ^7.  I4kh.  7.  ;W.  3.  B. R. 

6.  By 


6*  By  Stat.  3.  JtM.  I*  ctf^.  5.  ^popifli  recufiint  CQPvift,  toJk 
is  married  oiljerwtfe  than  in  op4n  churchy  and  -iji  a  lav^ful^mmifidr^ 
4iccarding  tci  the  orders  of  the  church  of  Englcfndj  Jbail  not  he  tenant 
hy  the  ^urtejy. 

7.  A  man  ffiarried  his  father*s  fiji^r^s  daughter.  This  is  no 
caufe  of  divorce ;  but  it  was  adjudged,  that  though  that  marriage 
[might  ^  faid  to}  bo  within  the  levitical  degrees,  yet  it  is  a 
marriage  d^  fa£lo^  and  qnly  avoidiibk  by  divorce,  which,  after  the 
death  of  the  hufband,  pannot  be  done,  becaufe  thereby  the  ifiue 
will  be  haftardized ;  and  if  the  wife  had  been  inheritrix^  &c,  the 
[163  J  hufband  fliould  have  been  tenant  by  the  curtely ;  and  vouchc^i 
7  H»  4«    Nov.  29.    HilU  15  Ja^.  C.  B.    Renningtpn  v.  Cole. 

9.  Four  things  do  belong  to  an  efl:a?e   of  tenancy   by  the 

curtefy,  viz-  marriage  j  feiiln  of  the  wife  ;  ifTuc  and  death  cf  the 

wife.     But  it  is  not  requifite  that  thefe  fliould  concur  together  all 

at  one  time  \  and  therefore  if  a  man  takes  a  woman  feifed  of  lands 

in  fee,  and  is  dijfeifed^  and  ^^^^  have  iffice^  and  the  zvtfe  dtes^  he 

ihall  enter»  and  hold  by  t||e  curtefy.     bo  if  he  has  ijfue  which  diei 

before  the  defcent-^  as  is  aforefaid.     Co.  Litt.  30.  a. 

Fitrk.  5.  \0.  A  nian  is  intitled  tg  be  te^nt  by  the  curtefy^  and  inakes  q 

^h*'^f  **'  feoffinent  in  fee  upon  condition^  and  enters  for  the'  condition  broken^ 

thewffc't     ^'^d  then  his  wife  diesy  he  (hall  not  be  tenant  by  the  curtefy, 

death  he      becaufc  albeit  tne  eftate  given  by  the  feoffment  be  conditional, 

aT^iJb'*^    yet  his  title  to  be  tenant  by  the  curtefy  was  inclujively  abfolutely 

conaitioa    extinSI  by  the  feoffment^  for  the  condition  was  jipX,  annexed  (o  it^ 

broken,        Co.  Litt.  30.  b. 

and  what  ' 

ke  haih  re-ealercd,  he  ftuU  hold  the  fame  land  at  teipaot  by  t^  cvrteTy  \  taiiieii  qu«r#«  ^ 

XT.  The  reafon  of  the  (difference  why  a  wife,  in  cafe  of  an 
elopement  with  an  adulterer,  forfeits  her  dower,  and  .yet  the 
hujband  leaving  his  tuifey  and  living  with  another  wcman^  d^es  nof 
forfeit  his  tenancy  by  the  curtefy^  is,  becaufe  the  ftatute  Weftmtnft^tr 
2.  cap»  34*  does  by  expreis  words»  under  thefe  ccecutnftancef, 
cireate  r forfeiture  of  dower;  but  there  is  no  adinflifting^  i»  the 
other  cafe,  thetiftrfeiture  of  a  tenancy  bf  the  curtefy.  3  Wlx^s'ii 
Rep.  276,  277.    Pafch.  1734.  in  cafe  of  Sidney  v.  Sidney. 


(I)    Pleadings  iii  Aftions  by  or  againft  Tenant  by 

the  Curtefy, 

l»  TN  preecipe  quod  reddat  the  tenant  pleaded^  that  A.  his  fime^ 
X  was  feifedy  &c.  and  married  bim^  and  hadifTue  T.  and  died^ 

fo  he  is  tenant  by  die  curtefy,  the  reverfion  to  T.  and  prayed  aid 

of  him,  and  a  good  plea,  wid)out  expreiSng  the  fifroame.of  h^s 

feme.    Br.  Pleadings,  pi.  16.  cites  40  £.  3.  37. 

2.  The  baron  of  the  eldefl  fofcenerj  who  is  tenant  by  the  cur- 

teiV,  Ihall  bave'fttffrtf  imtedit  mbkiiirsu    Tbcl*  Dig.  24*    tihi  ^. 

cap.  X.  S.  44.  ekes  Hill.  5  H,  5.  10. 

3.  la 


■>P||U    ?» 


t«J 


%  ttk^^  agmnjl  UnmH  iy  tie  ivrufy^  h^Jitdj  that  bis  fim^ 
Mi^r  hoi  any  'ilnng  after  thi  cwgrtun^  Sec.  and  held,  tto  the 


jftcaiing  vna  not  good }  becaufe  it  was  only  argumentative,  Inr 

'e  j/lice  infeofftd  him^  abfque  hocj  that  kg 
'iad'MVir  any  thing  hy  the  curtify.    TneL  Dig*  1 73.    Lib.  1 1.  cap* 


which  he  pUadedy  that  cne 


53.  S.  9.  cites  Mich.  20  H.  6/2. 

4,  Tenant  by  the  curtefy,  though  not  exprefslv  named  In  the 
yrits  mentioned  tn  ftat*  13  ^.  i.  4.  yet  he  is  withm  the  mifcfaief 
and  pttrvievr  of  that  ftatif^e^  for  he  is  tenant  ftr  term  rf  Hfe. 
%  Inft.  353. 

For  more  of  tenancy  by  the  curtefy  in  general,  fee  od^r 

proper  titles. 


Vf         "  '       'fj^    ■'        ■      ■    f  ■       ■  ^1  I  )  I  »  ■        H— ^^pi^MgN 


Cuftom*   ,  c  164  3 


» 
(A)    [la  what  C^fes  9  Cuftocn  (hall  be]  void  for  sectie.  * 

uncertainty.  ^^ 

{i.    \    CUSTOM  ought  to  be  certain.'}  ThUio 

jLJL  [2.  Suchcvftomiball  be  void  for  want  of  certainty,  which  ^»*ie_ 
.jficai^of  fiich  grant  would  be  void  for  want  of  certainty.    D,  i.'  CT^T^ 
Taniftry  35*     (Quaere  thiS|  for  there  may  be  a  cuftona  which  *  ^  '^  ^[^ 
inay  not  begin  by  grant.)] 

I  J*  A  cuftoQa,  tha$wbeif,an  infant  is  ofjiub  an  age  that  ha  can  s.Cdtei 
^eount  i%eU  cr  rneafure  an  ell  of  cloth^  that  pe  may  make  a  feeffinentj  Arg.  3  Lt. 
is  void  for  the  uncertainty.     13  E.  3.  Fitz.    Dum  fuit  infira  Jj^'^* 
•tatem.  [pi.  3.]  Da.  ♦  \.    Taniftry  33.]  Hobcn 

Ch.  J.  whe 
§mi^  ckat  aewtiia  a^  ooght  to  be  Tct  down,  that  the  Coart  may  j«dfe  it  atmge  of  difm  ' 
llmroiioiliilirfftaotdepnvttbeUw  of  oitoTt.     , 

*  [This  icems  to  be  a  miftake of  theprmief^ a^d  that  k  flMwld  ckhcr  be oarined* or  bt 
a  (v)  to  joio  to  Da.  and  fo  would  be  Dav.J 

f4,  A  tvXixyai'thht  fiich  of  the  tenants  of  the  manor  vfho  comes  r«t«.Bannei 
frjl  tojuch  place^  Ilc.  JhaU  have  alT  the  wind-falls  there^  is  not  J  c2s!p! 
good  for  the  uncertainty.     14  £•  3.-  Fitz.  Bar.  227*   Da.  *    •Seepi.3! 
!•  Taniftry  33.]  »«*»*»f 

^  •^•'  7  .  ,  ^     noiea  there. 

— ^DaY«  Rep.  Tantdry,  33.  a.  citci  S.  C.  that  foch  evftpm  it  void  for  ooceruinty ;  but  ibid, 
as*  ••  b.  eitea  8.  C»  [opiy  it  is  mifpriiited/i^;,  ioflead  of  tii\  that  the  eiiftom  it  good^  bcauio 
llle  Mc  ff  ^  iM  conias  ip^  wdl  b«  liM; 

K5,The 


164  €u(fo^* 

[5.  The  cuftom  otianyiry  of  Ireland^  that  the  land  JhaB  defceni 
ftniori  i^  digniffimo  viro  Janguims  i^  c^gniumnit  of  him  4iat  died 
feifed,  is  not  good  for  the  uncertainty  of  the  pcNcfpo  und  «Aate. 
Da.  I.  fDav.]  Taniftrv  35-] 

[6.  But  a  cuftom,  that  it  Jball  d^fiend  tc  the  mojl  wpt^tkf  rf  tbt 

blood \^  good.    Da,  I.  Taniftry  35.1).l 

Ctbb.  55.        y.  A  cuftom  alledged  and  found  by  verdid  ta  pay  jcd.  to  tbi 

^jyj**g^"     vicar  at  the.ufual  time  of  churching  women^  was  held  to  be  void^ 

'  *    Vift.  Becaufe  it  was.  110/  alledged^  what  was  the.  ufual  time  the 

women  were  to  be  churched,  and  therefore  uncertain ;   2dly,  Be-^ 

caufe  it  was  unreafonabie,  becaufe  It  obliged  the  hufl)and  to  pay  if 

the  woman  was  not  churched  at  all,  or  if  (he  went  out  of  the 

parifli,  or  died  before  the  time,  of  churching ;   judgment  was 

arretted.    2  Ld.  Raym.  Rep*  1558.  Paich.  2  Geo.  2.    Naylor  t« 

8cott« 


C  165  ]        (A*  ^)    What  it  is ;  and  How  eftabBftied. , 

1, '  A  C  U  S  T  O  M,  in  the*  intendnient  of  law»  is  fitch  i4  ^gift 
Jtx  hath  obtained  the  force  of  a  hwj  ^nd  is  in  (m^  a^  kMing 
bw  to  fuch  pij^rticular  flace$y  petyinoi,  and  things  which  it  eoneems^ 
and  fuch  cuftom  cannot  be  eftabliftied  .by  grant  of  tbct  Kin^ 
according  to  49  E*  3.  }»  a.  or  by  aft  ^  parliamejntt .  Bui  it  a« 
yiu  npn  fcriptumy  and  made  by  thfi  people  only  of  fycb  placi9 
whci:e  the  cuftonn  is.  Day.  Rtp.  3u\h  i^*^  Hiil*.5 1«C^  B.  &# 
in  the  cafe  of  Taniftry* 

See  T!t.         *  (B)    In  the  Negative. 

(Q)  per  tot:    ,  ,  ,  ^      ^ 

Goftom       [i«    A    CUSTOM  may  be  in  the  negatlvCj  mixedwito  an  af^ 
does  not  lie  j\^  firmativi.    8  H.  6.  4.]  / 

tH^buT**"      [a.  So  It  feemS)  that  a  cuftom  nuerly,  in  the  negative  ift  good*' 

nay  be  in     8  H«.6.  5*] 

the  iM|^a- 

tive  with  an  afiirmitive  fteeedtHt^  at  to  prefcribe  to'boy  and  fell  without  paying  tol( ;  butlt  il  ne 

^ood  cuftom  to  fay,  that  he  htt  not  paid  toll ;  and  the  law  feems  to  be  the  fame  of  being  ^it,  oC 

titheii  per  Pafton.    Br*  Cufl«UM«  pi.  ^3.  ciiet  ?  H.  6.  31  >  aa.  and  8  H.  6*  j«— — But  be  may 

prefcribe  in  the  •ffirmative ;  as  to  fay*  that  he  and  his  anceftors  have  been  quit  of  toll  lime  out  «f 

aiad*  fir*  JPrefeiipiioni  pi.  76.  cites  18  £.  4.  3.  by  Littleton. 


(EL  2)    Commencement.    And  how  it  diSers  from 

Prefcription. 

I.  £^  VSTOMnm  he  aUegedy  where  there  is  no  per/in  who  can 
V>i    f^refcribe.    Br.  Prefcription>  pi.  1 00.  cites  2  M.  i. 
2.  As  inbabiian^s  camiot  prefcribe,  but  they  may  allege  cuf- 
tool)  that  the  inhabitants  may  common  in  D.  and  the  one  goes  with 

the 


tit  placiy  and  the  other  with  the  perfon,  which  perfon  T>ught  to  be 
aUg  U  pti^^he ;  for  otherWife  \t  is  not  good*    Ibid. 

3'  Wbe^tra  man  pftrcribes  to  go  quit  of  tithes  for  his  lands  in 
D.  iKftieye  all  others  of  D.  pay-tkhes^  this  is  void  ;  for  eujlom  cannot 
ie  particular^  but  ought  to  be  throughout  2  country  or  vill.  Br. 
Preicfipcbr^  pL  93.  cites  DoQ:.  &  Stud.  Lib.  1.  cap.  55.  ^f  166] 

4.  Prefcription  goes  to  one  man,  and  a  cuftom  to  many.  And  fo  of 
BroWnl;  t3 J.  Hill.  6  Jac.  In  cafe  of  RoUcs  v.  Mafon.  ,ttff^I* 

<nce  bnWevii  freehold  and  copyhold  land,  that  in  the  laft  cafe  a  prefcription  la  a  particular  *  place* 
ttldr  every  copyholder  of  fudi  a  pantcuUr  wood  to  cut  treea  there  growing  is  good  ;  but  a  cuftom 
which  cOQOcrns  freehold  land  ought  to  be  rhroughout  the  county,  and  cannot  be  in  a  particular 
place ;  per  Walmflcyy  which  fieauAond  agreed.  Cxo.  £.  353.  pl«  10.  Mich.  36  St  37  £liz,  .C.  B» 

5.  Trelcrtptions  are  eidier  perjonal^  and  in  this  inhabitants'may 
preibribe,  as  for  a  way,  or  matter  of  cafe  i  or  realy  and  this  is  in- 
herent in  the  cftate,  as'  where  he  prefcribes  by  a  que  eftate  \  ot 
iocaly  where  a  man  prefcribes  to  have  a  thing  appendant,  or  appur« 
tenant,  to  his  manor,  that  whitherfoever  the  land  goes,  the  pre- 
fcription j^  concomitant  to  it*  Arg.  2  Brownl.  2io.  Hill*  7  Jac. 
B«  K.  in  cafe  of  Marfham  v.  Hujiten 

6.  Naturally  a  prefcription,  or  thing  prefcriptable  is  fo  to  be 
hid,  where  by  law  it  may,  dnd  not  by  wav  of  cuftom,  and  wher» 
it  calttiot  b^  by  hw,  and  is  therefore  pleaaed  by  way  of  cujiom^  the 
nature  of  it  is  not  changed,  but  remains  ftill  a  prefcription  in  its 
kind,  tbeogh  it  be  allowed  to  be  pleaded  by  way  of  cuftom  y&r 
ntcejpffi  fake  \  and  it  appears  in  Gateward^s  Cafe,  6  Rep.  5^.  b. 
that  a  thing  lying  properly  in  prefcription,  as  common  did  in  that 
c^'beif^'an  Intereft  which  muft  inhere  in  fomebody,  can^t  be 
pleaded  by  way  of  cuftom,  nor  ftand  by  cuftom,  where  it  can't 
ftand  by  prefcription,  as  there  they  would  have  made  it  for  /«- 
habitants  that  are  not  permanent  to  prefcribe.  But  yet  for  com- 
mon for  copyholders  in  the  Lord's  foil,  it  is  allowed  to  be  pleaded 
by  cuftom  for  neceflity's  fake ;  whereas,  in  the  foil  of  another^  it 
muft  be  laid,  by  prefcription  in  the  Lord,  and  yet  the  nature  of  both 
is  a  ^efcriptibn ;  per  Hobart  Ch.  J.  Hob.  86.  pi.  xi4*  Trin*  12 
Jac.  in  cafe  of  Day  v.  Savage. 

'■"  7/  A  ihaWeir  hx  difcharge  may  be  laid  by  way  of  cuftom,  for  that 
it  is  no  intereft,  but  an  exemption,  not^fitive,  but  privative,'  of  * 
the  «neTai  pofieffion  ;  per  Hobart  Ch.  J.  Hob.  86.  Trin.  12  Jac» 
in  Cjue  of  Day  v.  Savs^e,  cites  Gateward's  cafe. 

8*  As  to  prefcription  and  cuftom,  this  difFereiice  ought  to  be  Ro!Ltt.46. 
cttftTi^'d.     A  prefcription  ought  to  fiand^  upon  reafon  ;  but  z^cuf-  g^p^^^^J.^"* 
torn  can*t  have  commencement  but  by  parliament^  and  not  by  grant^  ti,\)fc  cuf- 
as  Borough  Englifli  and  Gavelkind,  no  reafon  being  to  maintain  tomscannot 
thefe  but  cwly  by  aft  of  parliament  j   per  Coke  Ch.  J.  2  Bulft,  ^  ^«"'^ 
206.  PafchL  12  Jac.  s.^c." 

ibtd.  48.  Arg.  S.  P^ 

9.  A  cuftom  goes  to  laridj  and  a  prefcription  to'perfons,    Arg.  Jj*^  ^f*"^'* 
Poph.  ^oi.  Mich.  2  Car,  B.  R.  in  cafe  of  Jenkin  v.  Vivian.         vci^g^of' 

10.  A  duftomxaxi^t  extend  xo'^ particular  places  Arg.  Poph.  fpcakiog<^ 


ofthcfree-  loi.  cites  D«  l^Eltx*  and  this  was  agre^  per  fot»  Car.Mc)t# 

ncDofLon-  *  Car    R    H 
don  to  be      a^-W-O- J*- 

dtfcbargrd  of  v>ia«4^  wWch^MS  ^jVv^d  not  •  «oAoHi|  fewtt'-ft  )»re<2rtptM>*,  ciM  il  t/ccaffr^ 
fcriftioM  to  prf^H^  ft^fuH  If  «  pnrtmittfStpt  mmi  tond^iomt  livhich  he  £ftM  •%  iq  p|t#  ^stiirCtf  ^r'wfxl 
«  freferiptimamd^  0  ct^vm*  «iid  not  a  cuttonit  becaufe  it^coBcernc  the  difchargc;  of  pcrfons,  au6  it 
U  merely  locaF;  nor  a  pieicriptioil,  bechufe  it  ia  obt  annexed  to  any  eftute,  ilor  to  %tiy  perfoo,  bt/t.' 
it  relation  to  a' certain' plaice W<f 'Condition  ;  and  yet  U  is  rather  term«d  ftpr«felHf»tiwA|  !•#  it  j#> 
laid,  that  inhabittnt^may  pk^cfDcih^ &>r  «n  enfemcntf  or  a  d«rcharge,bMt  ^.ftrr^  ^efeription  m 
maht  title  to  a  real  iotcrcii  ia  {on\ix^  that  it  cannot  b^  pkaded  by  way  of  cuftomj  oor  conToaode^ 
with  it*    lobabiiuti,  or  frcemesii  o^  ciiizens»  cannot  prescribe  in  that  kind. 

J^fcri';.  (C)     Cxtaom  againj  Cujom, 

tton  (X) 

Gro. 0.432.  I.  TF  in  an  a£Hon  upon  the  cafe  a  man  frefcribesy  that  he,  an<l 

a  S.  C.  ad'-   ufcd  tiitie  out  of  memory,  &c*  U  have  a  fold^courfe^  fcilicet,  corn- 
judged.--    null?,  of  pafturc  for  {heep^  not  exceiediog  300,  in  ctrfaiM  Ip^dj  as 
f^'sf  c/ad^  dMtfr/r»tfii<  U  bis  nmnor^  aibd  that  the  ddrndant  hath  ii]clQ(ed\parC 
jud^J       or  the  land,  in  vrhich  he  ought  to  have  tifi6  common  of  paftyre  fi>D 
the  (aid  (heep,  &c.  and  the  defenJant  pteodsy  that  there  fs  a  ca^^vi 
tutt^  w/  jj^  mind^iic.  that  the  oxvmr  ^  the  landy  in  nvhtcb  the  C9m^ 
, .  fw«  of  pa^i^re  Ibc  the  fatd  (heep  »  to  it  taking  bud  nfsHtJimi  cadi 
^mindi  itc.  t9  enelofe  any  of  tht  jaid  land  in  which  the  common  of 
pafture  is  to  be  h^d ;  this  is  not  pjood  tvithin  a  traverfe  of  thipr^^ 
jcriptkny  {or  this  ia  a.QXiftpm  agamft  a  cu({om,  w^Lgh  caiioot  (tanj' 
*     together,  fcilic^  dwt  one  fhoald  have  the  fold-couife  time  otfC 
of  mind,  and  the  other  might  endoie  it,  and  exclude  the  fold- 
courfe.    Trin.  j  i  Car«  B«  K.  and  Mich.  1 1  Car.  between  X)^j^ 
'         and  Spooner,  per  Curiam^  over-ruled  without  argument,  in  a  wnt 
*Foi.  566.  of  errorupoA  a  *  |udgafteiit,  to  the  fame  intent  in  Banco.    In- 
^■v'-i^  trattir  Afich.  6  Car.  Rot.  183.  HilL  ii  .Car*  it  wa&  ac^udgtd  per 

Curiam  accordingly*} 

S.  c.  cited       [2.  In  an  adion  upon  the  cafe  for  ilMping  axKueAt  lights,  if 

f /*'  fi6 '^*  ^  t^^i^iff  declares,  that  he  was  fetfsd  of  an  ancient  baaft  in  tba 

l!£l  sW     ^i^y  y  ^^kj  and  that  he,  and  all  thcie  wbofe  e(late,  kc.,  haUe  bad^ 

Cuftoma      timoy  Sic.  feven  ancient  windows^  and  that  the  defendant  had  MTo^hJ 

^D^pU  t.    ^  ^gg^  iff^  ^^  j^^  ^^^  landy  next,  a^oining  thereto^ .^  uAicb  he 

See  Tit.      fi^pped  the  fatd  windows^  and  the  defendant  pLadt  in  har^  that  theoe 

Stopping      is  a  ct^un  tvithin  the  faid  city  time  out  cf  mindy  ice.  that  if  any 

JJj^htt,  per  ^^g  jj^  windows  againft  the  land  of  his  neighbour y  that  he  nun  flop 

the  faid  windows  and  lights  uton  his  own  landf  at  his  will  ^nf 

pleajurcy  by  force  of  which  cuAom  be  ftopped  the  (aid  windows  ^ 

this  is  no  good  plea^  for  a  cuitom  againft  a  cuftom  i^  not^  goodi 

for  both  are  of  equal  antiquity,  and  the  one  cannot  have  ^^{^er 

fcription  to  have  tixc  lights^  and  the  other  to  (^op  them,  time  o^C 

of  mind,    Tr.  29  £1.  B.  R.  between  Bland  and  Mofely,  ad}udg4:(i 

ypon  a  demurrer  y   cited  Co.  9.  AMred's  Cafe.  58.] 

S.  C.  cited        [2.  If  one  prefcribes  to  have  a  way  over  the  land  of  S.  to  his 

Frctm.Rcp.  freehold^  Bi  cmnat  prefcribe  to  flop  it.    Co.  9,    Aldrcd'$  Cafe* 
«o.pl.*i7,-'  «  ,  Y  -r      -^ 

Trin.1676.  5*'  «>»J 

in  cafe  of  .  .  » 

HkhBiiyi  V.  TlvKScy,  which  fee  at  prcDcdptieft  (X)  pL  4.  and  the  aoki  4beie« 

4.  Ia 
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4..  Ik  repltif^  die  ^ekniutt'oUegMl  m  ct^sm  of  die  mantflir, 
it  ftutiiSit  JiemiM  vir9  coopurta  joining  with  her  barwn  in  a  fiit'^ 
render  ^  tapfbold%  and  biing  frtwdtiy  Momimd  hy  the  fk&mrd^ 
makes  it  agcN^d  funvftder.  FlidntMFri^i^  that  there  is  a  ctt/hni 
SB  the  fttjjnsri  tBat  qualibeU  ^c.  who  is  fffuB^igi^  mi^Jurrendtr^ 
tmttbtd  iii  finuin  tbis<ajivmt  witUn  4tg8f  imt  diJ.mi  travdrpf^ 
tie  cufbm  fkod  pneUet^  &c.  aod  therefore  the  Court  held  it  ill  j 
for  the  plaintiff  confcifijig  a  -particular  cuftom,  ought  to  traverfi^ 
the  gtJteral  caftom  allddged  by  the  defendant.  Lict.  Rep.  274. 
Trin.  5  Cxr4  C.  B.  Afioiu 

(D)    fFbtf  Ihall  be  hund  by  a  Cuftora.         t  i^S  J 

The  King. 

ti.     /V  CUSTOM  thatexatu  itfelf  upon  the  King's  preraga*  i^>ym«  ff 
\£1L  aW,  is  void  agaii*  the  iCing.    Da.  1.  [Dav.]  Ta-  c«  *"; '| 
oxBrj  33.J  R.Tiifd« 

-v'  ■•  T*  '  J.  denied 

■iUt  op!m«^  of  Limbert,  tKit  if  (lit  Kifrg  fmvc^^/ej  ga%dkhtl  hftJt,  thtj  ftiall  go  to  alFbU  four; 
and  tiyt,'  tfi^f  Lam^it'had'it  out  \ii  Plo^vdcs,  247.  a.  from  Southcote'i  opinion*  and  he  from  35 
tf.lF.  fcii:^.^2fr:  W— '^^-'-^^Sid.  13^.  <^iA-S.  P.  per  Twifd^n  aceoidtngly,  but  that  Twifden  faid 
t%  cftftovi. i^Qj^lf  J)nfft^*d'Sy.te0frK'%if,y(hf  pretc^tive \  for  fgt^bon  u  it comet'intoother  hand* 
k  (hj^l  d^(ce(ul  ^$%in  4t  g^vcJXiiui.Tir't^T^li  the  Kiog.purchafet  Uodi  o£  the  cufloan  bf  gavelkinc^ 
atfd  d^t,  bavhig  NTpe  divcra  font,,  ifie  eldcl^  fon  fli«II.oni)y  ifiheHt  tbefe  lands;  and  the  reafoi^of 
ib^e'ean^tii;  K>t  th&t  the  qoantyof  tfa^  perfona  doth  m  ifcef^  and  nuny  other  llkt  cafet,  alter 
fllQ(^cro«iirtl  Ay^ill  tka  Und«^4n(ipo&^0n<i*  wheijQof  the  KiQf  U  felted  ia  jure corohi^,  (balU 
^ci\f4vnt^  CQr9fB;>  attend,  upoQ  ajcrd  fpjlo\v  tUc  cro^yo*  ao^  theccFore^  whomfoev^r  the  crown 
4rfceiGida,  ihbfe  Tandi  acid  poIT.iliDns  dc^fcrnd  Alin  ;  fur  th^  crowfl  ind  lltt  Itdd,  whereof  the  Jj^iflf 
irfrUftdii!^*^it^G6lroii«,itccoai^iu.    Co*  Liit»  15^  b^ 

^     t  .        .  .  *  v       .  ,  »  ^ 

{h.  k>f9  flo  eood  euiVocn,  f/^ii/  when  mtf  dijlfefs  flu^  be  taken 
fir  fhei^ngU  Mft  UfUhin-the  pti^in^  effucb  a  manor^  that  it  fiutU 
he  brought  to  the  pound  of  the  lord^  there  to  coritiMte  fir  three  daysy 
mtbin  whiib  time^  if  tijjt  owner  of  the  dijlrefe  fays  it,  hj  JbaU  tave 
kaei  the  ibh^^difiraimd,  Vecaufe  thist  is  not  any  manner  of  pm&t 
to  tbe^lovtl,  bUtof  fervioe;  and  u&ge  ihatt  not  bind  did'  King 
without Siifli  ipecied  grant.    21  £.  3.  4.  b.  adjudged.} 

fj.  TThe  cafiom  of  JJmdon^to  retain  goods  put  in  morigago  till  Br.  Cuf- 

fitmhaith  be  <nade*of  the  money  upon  thera  lent,  extends  to  tki  *o«»»»pl-  5» 

^img^fimMs.  35  H.  6.  ^\  Da.  u  {Dav.]  Taaiftry  33.  b.]  T^^^ 

FitEh.  C\xU 
tain,  pt  2.  cites  5.  C.  Jeofc.  83,.  fl,  6a.  $.  P.  cites  35  H.  6»35*  fbut  ia  mirprintcd^  and 

Orould  be  fol.  a^,  96,  &c.} 

f4. '  IF  a  tpan  hath  toB  or  wretky  or  ftr'tfS',  hy  ■prefirtptitHy  this  It  w«»  m* 
tiHeMdt  not  io  the  King's  goods.    Da.  i .  [Ehv.]  Taniftry  33.  b,}      ^ti!"^* 

ciiftom  ^Btcb  arJfcs  Upon  the  fer/on  or  go^iis  fhall  cot  bind  the  Kinj;;  contra  of  cultom  ktfbM 
mffts  Mp^  fhfUMjf  kt  gaveiklnds  or  ioToifgh-EngHfl),  thil  (h^l  bidd  him.  Br.  Prerogative,  pU 
5.  citea  35  H.  6.  ap.^-^-Atu/li  w#a  iaid  cbere,  that  the  King Jba/J  wt  /o  toft^  ppgHigtt  mrf^tffkge*. 

Ibid. Nor  Upfi  of  adwxvtfitn^  nor  alienation  of  villein  before  ftifurt  (ba^l  not  grieve  him.    Ibid., 

— ^^«  tfo  4fJf'V*  niall  not  toU  his  entry.  Ibid. — ^^And  bispidi  (hall  not  be  forfeited,  ai  tv^j^ 

ymjr,  jvtr  M  tifnmf.  for  dcfauiTof  proving  the  property  wtihin  the  year  ;  nOr  hy/a/e  in  market  ovtrt^ 

Dor  where  cuHom  of  the  land  is  to  pay/lar  •/  fbe  4/uMattmtt  the  King  Ifaall  not  pay  "fiiie  for  it  if  km 

fardu^i  it.   Bi.  Prarogativc,  pU  S'  ^^^^*  Z6  H*  ^  a^*-*— J«nk«  ij.  pi.  6a.  S.  P.  aod  ciua  S.  C« 

•  <  •  • 

s.  It 


t6$ 


*mi\ 


M  ^i  . 


.  [5.  It  is  a  good  cuftom  of  the  county  of  ChcAer  tiat  if  th0 
King*s  tenant  in  capite  by  knighfs  fervid  dieSy  bis  heir  being  wiib^ 
in  age^  that  the  King  JbaB  not  have  tbi  lands  held  of  ether  lords  by 
knighfs  feruice ;  And  this  is  there  fiud  to  be  fecunoum  confuetudi- 
nem,  ab  antiquo  Temper  per  quandam  prerogativam  hadenas  in 
comitatu  praed'.  obtentafn  &  ufitatam.  2?  £•  i.  Rotiilo  Cbufiurum 
Membrana,  o  The  cuftooi  allowed.    The  like  in  Membrana  lO 

^r  169  3  ^  ^4  ^*  I*  Membrana,  3.] 

sRoiKRcp.   •  \b.T\itrti^zcuSLom\nC)idbXr^y  that  if  a  debtor  comes  brfare 

35o.PaTfoni  /^^  Chamberlain  of  Chejler^  and  there  takes  his  oath  that  he  is  not 

Ibid.*    have  a  prote^ion ;   and  it  is  ordained  by  die  ftatute  of  f  34]  H.  8. 

£r  ^s*c  *  C^P*'  '3*3  ^^^  fuch  protie^ion  Ihall  hot  be  allowed  without  the 
but  no  judg-  King's  warrant ;  and  if  an  adion  of  debt  be  brought  here  in  B* 
mcnt. —  R.  and  the  plaintiff  hath  judgment,  and  fues  an  elegit,  direAed 
Faiin.  414,  (Q  tjjg  Chamberlain  of  Chefter,  to  extend  certain  lands  within  the 
^P^j*  g  ^  county-palatine  of  Chefter,  f  he  ought  to  execute  it  notwitbftand- 
^^-^  ing  the  laid  cuftom;  f6r  the  cuftom  cannot  extend  out  of  the 
^atton  V.  county-palatine  to  bind  the  King's  courts,  for  die  Chamberlain  is 
^^d'r '  ^'  ^"^  ^  minifter  in  this  to  execute  the  procefs  of  the  Court.  P.  X 
Bodcridge,  ^^«  between  Barny  and  plaintiff,  againft  Sir  Uriait 

and  whii.'  Leigh,  adjudged,  and  a  new  elegit  awarded  after  the  fidd  matter 

torn  canoot'      7«  Cuftoms  that  go  with  the  land  bind  the  King,  as  gavelkind^ 
bind  B.  R.  Bofough  Englifli,  &c.  JenL  83.  pi.  62.  cites  35  H.  6*  25.r-^ee 
pi*  4.  in  the  notes* 

8.  But  no  cuftom  Jhall  bind  the  King  fur  his  perfon  or  goodt  \  as 
pontage,  murage,  waif,  eflrays,  toll,  laple,  alienation  of  a  villein 
before  feifure.    Jenk.  83.  pi.  62. 

9.  By  the  cuftom  of  Kent,  if  a  man  be  hanged  for  felony  the 
King  Jhall  not  have  annum  dieniy  bT  vaftum^  nor  the  lord  any  ef«*- 
cheat  of  thefe  lands  in  Kent,  the  cuftom  there  hinders  it.    \  Bulft. 
213.  Mich.  14  Jac.  B.  R.  in  a  nota  on  the  cafe  of  Rotewell  v» 
Welfh. 


l^Tx^T  (K)     What  Perfons  may  do  Things  by  Cuftom, 
bciwccn(p)  which  they  cannot  do  at  Comm<Hi  Law. 

and  (K)  m  r  r    /•  -i 

Roll.  [^^»/J*] 

•  Titih.        [i.  TJ  Y  cuftom  an  infant  may  make  a  feoffment  at  the  age  of  i^^ 
J.dtrs.c;        ■*>   Co.  9.  Combe  76.  b.  ♦  5  H.  7.  41.    Doftor  and  Stu« 

tut  then*   '  dent  2 1. J 

this  cullom 

iball  be  taken  ftrlfily ;  for  it  haa  been  adjudged,  that  a  rclcaie  made  by  him  at  fuck  age  ia  voi4 

per  Belk  and  Wvifor. 

*y/"^^.  [2.  By  the  cuftom  of  a  town  an  infaqt  may  bind  himfelf  etp^ 

m.Tbi.M    P"'^^''    9  H.  6,  7, 8.  per  Danby.] 

bimfclf  By  ietd^  bat  not  by  the  common  lawi  per  Danby  s   and  therefore  in  aQion  brought  laf  tfct 
departure,  the  Court  ought  to  be  upou  the  cuftoiDi  as  it  fccms.   fir*  Cuftomiy  pi.  59.  citei  S.  C. 

3-  K 


J.  tt  Wis  admitted  a  good  cuftom,  that  infiint  within  age  mif  Br.  Depaw 
divi/i  bis  land.  Quod  fioU  bene*  Br*  Cuftoms,  pi.  29.  cites  pu^'l'.'c^/ 
37  Hk  6i  cap.  5» 

*  (L)    What  t^erfons  fllall  be  faid  to  be  hoUnd  hy  a 

general  Cujlontx 
[Infants,  Ideots,  &c.j 

f  I,  YF  a  cuftoin  be,  that  a  de^ifi  made  9/  lands^  and  a  proela-^ 
X  mathn  madi  thtre9f^  and  nancldim  within  a  year^  Jhall  hind 
allmeny  y^t  an  infant  mall  not  be  comprehended  within  this 
cuftom,  for  he  is  exempt  by  reafenable  con(lru£lion  of  law^  be* 
caufe  he  hath  not  difcretion  to  make  his  claim.     37  AiH  5,] 

[2.  If  a  cuftom  be,  that  when  a  copyhold  defcerids  to  any  man ^  Sectlt^(^ 
a  proclamation  Jhall  hi  made  at  three  Jeijernl  courts^  that  he  Jhall  py^oid* 
€omi  to  be  admitted^  and  if  he  does  net  come  at  any  of  the  fever al 
courts^  and  pray  to  he  admitted^  it  Jhall  be  forfeited  to  the  lord^ 
vet  an  infant  is  not  comprehended  within  this  cuftom,  becaufe  by 
intendment  of  law  he  cannot  make  claim.  Co*  8«  Lechford  xoo* 
aii^udged*] 

[3.  So  for  the  caufe  aforefaidi  men  of  unjound  memory  in  prifon^  See  tih  t^ 
and  out  of  tie  realm^  are  not  within  fuch  cuftom*     Co#  8.    Sir  py*>oW» 
Richard  Lechford  lOO.  b*] 

[4.  So  if  the  cuftom  of  London  be,  that  the  mayor  may  tai^'Cro. E,i^i 
recognizances  of  any  perjons^  being  0/  fvU  age^  or  of  women  un-  **7;  ^|-  '^f 
mart^iedi  this  cuftom  (hall  not  bind  ideotSj  men  of  unfound  me-  that'nien** 
mory,  or  in  prifon,  for  they  are  excepted  by  the  reafonable  con-  non  (ana 
ftniaiori  of  law.     Trim  32  Eliz.  B^K*  between  Cbambirlain  and  "S"*^^** 
2ri&9f;^9  dubitatur.]  Ewwitdg#. 

a  recogni- 
tafice,  and  hxvt  no  remedy  to  avoid  them,  and  therefore  infatitt  and  feme  covetti,  which  ma)^4 
»re  particularly  excepted  ib  the  cuftom.— *-—^l'C.  130.  ph  178.  $.  C. 

(M)    To  what  Things  it  (tiall  be  faid  to  exttnJ. 

f  I*  1 1^  a  cuftom  bej  thai  every  tenant  ofjuch  an  honour  hath 
1.  Ufediimi  out  of  mind,  €fff.  to  pay  a  fine  Upon  every  aliena^ 
fion  ;  this  cuftom  fliaO  not  extend  to  the  demefne- lands  in  the  hands 
of  the  lord,  but  only  to  tenements  in  the  bands^  of  the  tenant* 
t4  H*  4.  8,  9O 

[2.  If  a  cuftom  be,  that  the  lord  ought  to  hate  the  heft  beajl  of  Br.  Cuf. 
him  that  dies  his  tenant,  and  the  parfon  of  the  parifli  the  Jecond*  J.'?^^/ /  c**' 
itft  heaji^  as  a  mortuary ;  if  the  tenants  hold  tivo  fever  al  tenements  \^^^  ^^i 
tf  the  lord,  JubjeSf  to  the  cuftom,  within  the  parijh,  \i  feems  the  joined  on 
lord  (hall  have  the  two  beft  beafts  wiriiin  the  intent  of  the  cuftom5  wh"hcr  ul^< 
^d  the  parfon  the  thirdi    Dubitatur,  7  H.  6i  262  b.]  parfo^^'^ 

Ihonid  h«vtf 
tho  fepond  1>eft  bcaft.    Br.  Harlou  aod  Monuiricl,  pU  g.  cUet  S.  C;  •ecordinjly^ 

V 

Vot.  VIL  q  t3'  V 


*i7i  Ctttfmiu 

ft 

Cro.E.431,      [3.  IF  the  inhahitauis  upon  a  c6mmon  have  ttfti  rime  out  of 

S^C.^id-  "^"^»  ^^*  '^  ^(?  ^/^^  ''^  '*^  ^'^  commvn  6f  their  lord,  />^  fil^  f /^ 
judged.  For  parathn  of  their  fyouffs  \fianding  upcn  the  laid  co^iWHtn^  «nd  % 

r**-^^— ^  ^Jlranger  digs  clay  m  the  common,  the  inhahtants  cannot  take  this 
+  F0I.  568.  clay  t  from,  him,  for  this  is  not  within  their  cuftom.    Mich.  37. 

^"^^^Cir'  3^  ^^'^'  ®'  ^'  ^^^^?«"  Stile  and  Butt,  adjudged.)  ' 

tuiethe 

firanger  dug  it  lawfully  t>y  the  lord V. licence.  ■  Mo.  411.  pi.  561.  S.C.  adjudged.—— — See 

tit.  Commoa  and  Codamoner,  (B)  t'l-  is*    ' 

[  [3].  If  the  cuftom  of  a  manor  be,  that  ivhen  any  tenant  felh 
%is  tenements^  three  proclatnations  Jhall  he  made  in  the  next  courts 
day  of  the  marjor^  and  that  if  any  of  the  ikod  of  the  wnebr  iuiJl 
give  fo  much  money  for  the  tenement  as  the  vendee  ivitfy  that  hi 
Jhall  have  it\  and  a  tenant^  in  eenfideration  of  lool.  in  maney^  ahd 
that  the  vendee^  being  his  phyjician^  hath  cured  him  of  a  great  ma^' 
lady^  fells  the  tenement  to  him^  and  the  next  of  the  blood  comes  t^ 
the  next  courts  and  proffers  lOoL  for  the  tenement^  yet  he  fliall  not 
have  it,  for  this  was  given  partly  for  the  other  confideratfdii, 
which  is  not  valuable,  and  fo  it  is  not  within  the  cuftom,  for  by 
the  cuftom  it  is  to  be  intended  where  the  v«ndee  comes  in  only 
for  money.  H.  37.  £1.  B.  R»  by  two  jufticesj  bat  by  this 
means  every  one  may  evade  the  cuftom.] 

[4»  S9  if  he  YaAfotd  the  tenenuht  in  tonfideration  9f  a  Ifoft  for 
years  of  other  landj  emd  id,  the  next  of.olood  (hould  not  bt^t 
the  tenement  upon  th^  proffer  of  the  id.  H.  37  £1,  B.  R.  held*  J 
Cro.  E.l7g.  £5,  H"  the  cuftom  of  the  manor  be^  that  If  any  eop}Mder  in  fee 
adjudg^d.^'  Surrenders  out  of  courts  and  be%  to  wbofe  ufe  it  is  furrendtrei^  does 
— Yeiv.  t.  not  come  in  at  the  court  to  take  bis  copyhold^  after  three  prfetkfkes'- 
•^'d^*d  —  ^^^^^  madey  that  then  the  brd  mayfeize  the  copyhold  as  forfdted^ 
iSoy!  4«.  *"^  *  copyholder  in  fee  furrenders  ta  the  ufe  of  another  fir  life^  Hfe 
S.c.  ad.     remainder  over  in  fee^  and  the  tenant  for  life  4»es  not  eome  inSo 

'Irlf^cit'd  ^^"^^  '*  '^*'* ^"  copyhold afiar  three  prnUmationt  made  according 
per  Cur?  ^  cuftom,  upon  which  tbfhrdjeiTue  the  copyhold  as  forfeited, 
Raym.  404.  and  after  eejiuy  fue  ufe  for  life  dies ;  he  in  the  remainder  Smll  not 
Cai' 2  B*R  *^  *^*^  h  ^^  ^^^  coming  in  of  the  hfee^  for  the  xuftom  ofeihg  in 
-^^s.  c.  deftrudion  of  an  eftate,  fliall  be  taken  ftri^ly,  and  fo  it  (ball  be 
cited  Ar^.    intended  only  of  tenant  in  fee  in  pofleflion^  ana  not  ia  remainder^ 

^Sc/T*'  ^  ^'^'^  ^^^^  ^^'  ^^  ^^  ^^^  ^'  ^^^  ^  ^^^  cuftom.    ?•  44  £1*  3»1R* 

Copyhold,    between  Bafpole  and  Long,  adjudged.] 

Jenk.Sa.  I       ^'  ^Hft^^  ^f  ^^^^^^  ^hat  if  any  goods  are  pawned  tbere^  the 

7a.  S.  P.  '  pawnee  may  detain  them  till  the  money  be  paid ;  this  cuftoiadoea 
not  intitle  him  to  detain  the  goods  of  a  flranger.  a  And.  152. 
per  Cur.  cites  35  H.  6.  26. , 

7.  A  cuftom  is  19  Laneten^  that  none  ongii  to  intermeddle  iioitb 
the  art  of  a  weaver  there^  but  only  tbofe  who  are  free  j^thc.Oujld. 
If  a  ftranger  receives  filk  in  Liondon,  and  carries  u.  to  H^  and 
weaves  it  there,  and  then  Arings  it  back  again  to  London,  and 
receives  his  pay  for  it ;  refolved,  that  this  is  not  any  intermeddling 
T('ich  their  trade  in  Londpn  againft  the  cuftom,  though  tlxe  contract 

was 


V- 
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wa9  paiacb  iB  London  s  adjudged  for  the  defendant.    Cro.  E.  803* 
.Hill«  43  £liz.    Lgndon  weavers  v..  Brown-    . 

$•.  puftom  that  the  eUefi daughter  JballhMy  inherit  %  this  fiuill 
not  eiettfd  to  let  the  eldeft  fifter  inherit  by  force  of  this  cuftom. 
So  if  the  cuftom  be  that  the  eldcft  dau^h^er  and  eldeft  fifter  (hall 
inherit,  the  eldeft  aunt  ihall  not  inherit  by  that  cuftom ;  and  fo 
if  .the  cuftom  be,  that  the  youngeft  fon  ^$dl  inherit,  the  young^ft 
"brother  fhall  not  iiilierit  by  the  cuftom.  Godb.  x66.  pi.  232* 
Pafch.  8  Jac.  C.  B.  Rapley  v.  Chaplain.  And  Fofter  J.  laid 
it  was  fo  adjudged  in  one  Denton's  cafe.  ■ 

9.  A  cuftom  is  always  infra  manerium^  and  a  matter  extra  L  ^7^  J 
tnanerium  can  never  be  by  the  cuftom,  as  a  cuftom  to  have  com- 
mon out  of  the  manor  is  void.     Are*  2  Show.  131.  ph  109. 
Mich..  32  Car.  2.  B*  R.  in  the  Qafe  of  Zin%on  v.  Talmafti. 

ic.  Cnftoms  zrtjtri&i  juris.    2  Jo.  142.    Pafch.  33  Car*  2.  Poliex.561. 
B.  R.    Zinzan  v,  Talmage.  mSh* w^ 

•nd  P.  Codb.  166.    Drnton'f  ca£e«-— Litt.  R.  235.  in  caHp  of  Turner  v*  Hod^ci.         ■  ■ 
Bndgor.  5^.  Arj.— — 

II.  Gentral  cvtStcmi  may  be  extended  ta  new  things  which  are  ^^«  B-«y«u. 
witUn  ib*reaJon  of  thofc  cuftoms;  and  5  Co.  82.  *  SncUing's  ^*(P;  J^Jj^ 
cafe  is  an  authority  in  point,  where,  by  tbe  cuftom  of  London,  p.  perHoli 
txiiui^^  may-  pay  debts,  vtv.  fimple  contradis  in  equal  degree  with  cb.  J.  »c. 
bond^ ;  and  a^dged,'  that  adminijrators  were  within  the  cuftom,  ^^^^^^^^* 
though  created  by  31  £d.  3.  within  time  of  memory,  becaufe  cUeda  jo« 
VQfbin  the  iame  reafon.     12  Mod.  271.  per  Holt  Ch.  J«  in  de«  so4-  p<r 
li^eriiig  ttie  opinion  of  the  Courts  HiB.  11  Vf^  3.  in  cafe  ©f  the  city  J"c.rf  g^ 
of  Lombtt  V.  Vanacre.  B.  R,     * 

ia«  A  ctfftoin  of  a  manor  cannot  be  etpplie^t  to  a  particalar 
iioiiftp  ^^)Htl)iii  a  manor*  Lum.  laS.  Trin.  13  W.  3.  Nichol* 
fen  ^.  Smith.  < 

13.  All  cuftoms  which  are  againft  the  cemmen  law  of  Enghnd^ 
CNigfat  to  be  taken  Jlri^ly^  taif  very  ftri6Uy,  even  ftridter  than  any 
aA  of'  parliament  that  alters  the  common  law :  per  Trevor  Ch.  u 
in  delivering  the  opinion  of  the  Court.  11  Mod*  i6o*  Hill, 
6  Ami.  C.  B.  in  cafe  of  Archer  v.  Bokenham. 

'  I4.  It  isa  general  rule,  diat  cuftomaare  not  te  be  enlarged  beyond 
the<4ifagej  becaufe  it  is  the  ufage  and  pradice  that  makes  the  law 
in  fuch  cafes,  and  not  the  reafon  of  the  thing ;  for  it  canpot  be 
iaid  diat  a  cdlom  is  founded  on  reafen,  though  an  unreafonable 
cuftom  is  void  \  iot  no  reafon,  even  the  higheft  wbatfoever,  would  > 
make  a  cuftom  or  law }  ib  it  is  no  particular  reafon  that  makes 
any  cuftom  law,  but  the  ufage  and  pradice  itfeif,  without  regard 
lud  to  any  reafon  of  fiich  uiage  \  smd  therefore  you  cannot  enlarge 
fiich  cofrom  bj  toxv  parity  of  reafon,  flnce  r^ibn  has  no  part  in. 
Ibe  making  of  fucn  cuftom  \  per  Trevor  Ch.  J.  11  Mod.  169^. 
x6x.   Hill.  6  Ann.  C.  B.  in  cafe  of  Archer  v*  Bokenham* 


O  i  (N)    What 


i1^  Cuifom^ 


(N)    What  Aft  fhall  be  faid  a  good  Purfuance  of 

the  Cuftom. 

Gavelkind  [&c.] 

Br.  Caf-  [t.  TTTHERE  the  Cuftom  of  gavelkind  land  \%ythat  0n  in* 
tom8.pl.15,  VV    fant  of  the  age  of   15  may  make  a  feoffmenfy  thii 

Fiu.^Cuf~  ought  to  be  taken  ftriSlly  \  for  if  he  is  dtjfeifed^  and  releafes  to  the 
torn,  pi.  11.  dijfeifor^  this  is  not  within  the  cuftom^  for  it  is  not  a  feofFment. 
ciiMS.C.—  II  H.  4.  33.] 

Sec  tit.  G«-  -r   :>:>  X 

vclkiod.  (C)  pi.  1.  and  the  notci  there* 

Br.  Cut  [2.  So  if  he  releafes  to  the  difcontinueey  this  is  not  within  th^ 

\Z:t^-^^^om.     II  H.  4.  33.] 

and  per  Hank,  a  rcleafc  to  diflcifec  is  no  feoifmeot. Fitzh.  Cuftom,  pU  11.  cites  S.  C. 

S"  ifc'  ^'  t3  ^'  '^  '^^  grants  a  rtvtrjion  dependent  upon  an  tftattftr  Ufe^ 
Cuft;n.r   it  is  not  good,     ii  H.  4.  33.  b.]     ■  . 

pi.  1 5.  citet  S.  C. Fiub.  Cuftom,  pi.  1 1.  citct  S.  C. 

^^^^^'  [4.  But  if  he  Itafet  for  years^  and  releafes  to  him»  it  «$  4( 
conceflitl^^'  feoffment  within  the  cuftom,  becaufe  the.  freehold  pailes  by  lh« 
Br.  Cuf-'     rcleafe.     1 1  H.  4.  33.] 

toms,pl.  {$» 

cites  S.C. Fits.  Cuftom,  pi.  ii.  cites  S.  C.—s ^If  he   makes  a  leafe,  the  fame  it  fiOt 

warranted  by  the  cuftom.    a  Le.  83.  at  the  end  of  pi.  1  lo.    Mich,  sgfiliz.  B.  R.  * 

Br.  Cuf-  •  j'j,  [But]  If  an  infant  after  15  makes  2i  feoffment  with  warranty  y 
citM  s!  c.^*  ^^  warranty  is  not  warranted  by  the  cuftom.     1 1  H.  4.  33.] 

Titzb.  Cuftom,  pi.  » 1 .  citci  S.  C. 

Cro.E.789.  ^5^  If  tjjgre  be  a  cuftom  within  a  town  to  have  7d,  for  every 
adjudged  '  ^^^  ^f  ^^'^X  Jhtipj  coWy  or  oxj  that  is  killed^  or  foldy  within  the 
according,  faid  towrty  and  for  nonpayment  thereof y  to  fei%e  the  hidesy  &c.  the 
§^rT^  "*•  party  that  is  to  have  the  2d.  cannot  by  this  cuftom  juftify  the 
(G.a)pi!i3.  *^nning  the  hideSy  and  converting  them  into  leather^  which  he  took 
f^»m0^m^  for  the  nonpayment  of  the  2d.  though  he  did  it  for  neceffity, 
•  Fol.  569.  fcilicef, .  becaufe  they  would  *  be  putrefied,  for  this  is  only  a  da- 
^"d^h  naage  to  the  owner,  and  he  might  have  debt  for  the  2d.  M*  42. 
■oteat^re*  43^'*  ^'  ^'  between  Dunconand  Reeve,  adjudged.] 

7*  A  cuftom  was  found  in  a  manor,  that  where  an  ejiate  was 
'  gr*anted  to  A^for  /(//,  remainder  to  B/for  lifcy  remainder  to  Cfer 
Mfty  that  A^  had  power  to  deflroy  the  remainders  by  furrendtring 
the  ejiatt  in  courty  &c«  And  it  was  found  that  A*  granted  it  away 
by  fine.  And  it  was  held  per  Cur.  that  the  remainders  were  xxQt 
(Teftroyedi  nor  granted  by  the  fine  ;  for  Uiis  being  a  cuftom  againll 
ccmmon  right,  that^ne  man  fhould  deftroy  the  right  of  another^ 
it  ought  to  be  purfuedflri&ly  \  and  the  cuftom  being  found  to  do 
it  by  torender,  a  fine  ibail  not  have  that  operation  within  the 

cuftodi* 
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^il<>m«  Freem.  ^ep.  263.  pi.  284.  Mich.  16794  Talmarfli 
V.  Ziiizay* 

•         •  ■ 

(O)    Deftroyed.  .  How ;  and  in  what  Cafes* 

^.  \  SEISED  in  fee  of  land  111  Borough  Englijhy  [after  the 
jTV*  ftat.  27  (}.  8.]  makes  a  feoflFment  to  the  ufeof  bynfelf 
;ind  tbe  heirs  majes  of  his  body,  according  to  the  courfe  ^f  the 
common  law  ;  thefe  words^  according  to  the  courfe  pf  the  common 
hw,  are  void  ^  for  cuftonu  which  go  with  the  land,  as  this  is  and 
gavelkind^  and  fuch  like  cuftoms  which  fix  and  order  the  defcents 
of  inheritances^  con  he  altered  only  by  parliaments  '  By  Catlin) 
Dyer,  Sanders,  Whiddom,  Browne,  Bendlowes.  Jenk.  220.  pl# 
70.  cites  D.  179.  [b.  pi.  45.    Pafch.  2  Eliz.  Anon.] 

2.  A  cuftom  once  reafonable  aiid  tolerable,  if  after  it  becomes 
grievous,  and  not  anfwerable  to  the  reafon  whereupon  it  was   « 
grounded,  yet  is  to  be  taken  away  by  aSi  of  parliament ;  for  an 
mheritance  once  fixed,  cannot  be  taken  away  but  by  parliament, 

2  Inft.  664. 

3.  The  queftlon  was  whether  the  ftatute  14  Car,  2f  cap.  2.  JL****^*J^' 
heing  an  affirmative  law  Jor  the  eleSiion  of  fcavenzerSy  had  taken  ofYondoo* 
away  a  cujlom  in  Southwari  ?  And  it  was  held  by  North,  Atkins,  v.  Gaiford. 
•n4  Windham,  that  it  had  deflroyed  the  cuftom  j  the  authorities  ^'9*  ^^^ 
cited  where  afErmative  ♦  Afts  (hould  not  dcftroy  cuftoms,  were  Dy.  fo^birar-**'* 
19.  50.  3  Cro,  125.  2  Lc.  74.  I  Inft.  1 15,  23  H.  8. 5.  ix  Rep.  gucd  agam* 
59.  64.  Mo.  1x3.  Hob.  173.  And  they  feemed  to  take  a  *ti74] 
difference^  that  where  a  Jlatute  is  introdu^ory  of  a  new  /jw,  there 

it  (hall  teke  away  all  contrary  cuftoms,  though  there  be  onlv 
affirmative  words  9  but  if  there  were  a  law  before,  that  (hall 
not  be  deftroved  by  affirnriative  words.  And  though  an  opinion 
has  prevailea,  that,  notwithftanding  the  ftatute  of  magna  charta> 
where  there  is  a  cuftom  for  holding  leets  at  other  times  than  aro 
mentioned  in  the  ftatute,  it  (hall  be  well  enough,  and  fo  the  la^r 
h  talcen  5  but  North  faid,  if  that  ftatute  were  to  be  conftruej 
how,  it  would  hardly  be  fo  taken.  Frqem,  Rep.  203.  pl<  206k 
JtficH,  167^.  Anon,  9 

(P)     Pleadings, 

I.-TNETINUE  by  the  heir  of  heir  homes y  or  principals  of  Br.  t)ctirni4 
\j  his  anteftor,  viz.  the  beft  of  every  fort  of  goods,  and  dcBica^pi. 
counted  upon  the  cuftom  of  the  county,  and  it  was  held  a  good  3©  tiiesS-c, 
taftbm,  and  the  defendant  durft  not  demur,  and  it  was  admitted 
rtait  the  heir  might  have  aftion,  though  he  never  had  J>roperty 
before,  or  po(reflion;  for  the  law  and  cuftom  adjudges  property 
jUld  poiftffioh,     Br.  Cuftoms.  pi.  27.  cites  39  E.  3. 6. 

2.  In'  an  aftlon  brought  by  co-heirs  in  ga'tulkindy  or  by  the 
jounger  brother  in  Borough  EngUJh,  or  by  a  feme  in  Nottingham 
tf  dvmr  of  a  moiety^  &c,  die  plaintiff  ought  to  declare  upon  th^ 

O  3  cujlom 


lujiom  anipnfcrihg  in  H,  and  (hew  it  in  his  count,  and  odien^it 
ill,  qiKxl  noca }  per  Cur.    Br.  Count.  pK  91*  cites  5  E.  4.  8» 

3.  If  a  cuftom  be  tlnit  ike  ferns  Jball  have  thf  third  part  of  ihie 
g^s  rf  her  hujband^  if  he  has  ijfui^  and  if  he  has  mt  ijfue^  thin 
the  maiet'/^  there  if  fie  brings  Tationahili  parte  taaorym  de  medietate^ 
{he  ought  to  count  of  the  cufiom^  and  that  the  baron  had  no  ijfue% 
Be.  Cuftotns,  pi.  70.  cites  7  E.  4.  iO,  21. 

^.  Trefpajs  of  breaking  his  clofe^  fubvcrting  his  land,  and 
ii>oiiing  biS  grafs,  the  defendant  fatd^  that  the  land  it  one  aere^ 
ealled  F.  and  that  the  cuftom  if  this  land  is,  and  time  out  of  mind 
fuar^  that  every  one  who  has  land  in  the  faid  F*  vis.  head-land^ 
in  plowing  his  land  may  turn  his  plow  upon  the  faid  head-landm 
^nd  that  the  defendant  had  half  an  acre  abutting  upon  the  faid 
hndy  and  in  plowing  the  faid  acre  he  turned  the  plnu  upon  the  faid 
land,  and  in  turning  the  point  of  his  coulter,  raijed  a  little  parcel  of 
his  land,  and  one  of  the  oxen  took  his  tnouthful  ofgrafs^  which  is  tie 
fame  trejpafs.  Per  Townfend  the  cuftom  is  not  alleged  to  be 
throughout  the  country,  but  onlj  in  one  dofe,  which  cannot  be 
a  cuftom,  but  Brian  e  coiitra,  and  that  this  life  is.  throughout  the 
realm,  where  one  has  land  ad^oinine  to  another's  land  in  the  field,, 
but  AH  fuch  an  a&ion  of  trefpafs,  rafch.  21 E.  4. 8.  the  defendant 
iaid  that  the  cuftom  of  the  county  of  Middlefex  is,  where  this  land 
lies,  that  where  a  man  goes  to  plow  in  Ae  fame  county,  it  is  lawful 
for  him  to  turn  his  plow  upon  the  land  next  adjoining  if  it  be  not 
fowed  with  grain,  and  per  Cur.  he  Jhall  fay  it  has  been  ufei  there 
time  out  of  mind,  &c.  and  not  that  it  is  lawfulyicc.  by  which  he 
ikid  acct)rdingly,  and  that  this  land  was  the  land  adjoining,  hf 
which  he  turned  his  plow  upon  it,  and  that  becavfe  he  coittd  not 
well  govern  his  horfes  they  turned  up  a  foot  of  land,  which  is  the 
famefubverfion  of  foil,  &c.  and  as  to  the  graft  faid,  that  one  of  his 
horfes  in  turning  took  a  mouthful  of  graft  againfl  his  will,  which  is 
•  «  the  Jame  defpafturing,  &c.     rer  Catefby,  where  a  man  drives  a 

L  ^75  J  drove  of  cattle  and  they  do  fo  againft  his  will,  this  is  a  good  jufti- 
iication ;  contra,  if  he  fuflfers  them  to  continue  there,  and  the  jdea 
awarded  good,  and  the  cuftom  admitted  good.  Br.  Cuftoms  pi. 
jl.  cites  21  £.  4.  28. 

*  5*  Information  in  the  Exchequer  againft  a  merchant  for  laJSng 

wine  in  aflrange  Jhip,  the  defendant  pleaded  licence  of  the  King 

made  to  j,  S.  to  do  it,  which  J.  5.  had  granted  hit  authority 

thereof  to  the^defendant ;  and  that  there  is  a  citjflom  among  merchants 

th  oughout  England,  that  one  may  ajjignfuch  licence  to  another,  ttnd 

that  the  affignee  Jhall  enjoy  it^  &c«  which  was  demurred  ifV  farW| 

and  it  was  agreed  for  law,  that  a  man  cannot  prefcribe  cuftom 

throughout  England ;  for  if  it  be  throughout  England  it  is  a  common 

law  and  not  a  cuftom,  contra  if  the  cuftom  had  been  pleaded  to  ia 

in  fuch  m  city,  or  county  as  gavelkind,  borough  Engllfh,  Gkniceftw 

fee,  &c.    Note  the  diverfity.    Br.  Cuftoms,  pi.  59.  cites  34  H*  8«  . 

eodb.  14.        6.  tn  trefpafs  the  cuftom  of  a  nunor  was,  quod  quiHbet  tenettt 

f  afch  *  «5  ^^^  copiam  poterit  dimittere  [devifare]  terras  fuas,  for  life,  or 

riis.  c.  B.   years  in  fee,  or  aliter^  and  that  a  married  woman  might  devifr 

skipwuh»«   her  copyl^ld  lands  to  any  ether^  §r  to  her  bujband^  by  the  ajffent  of 

cafe.  S.  C.  ^£^ 


Itoftotiu  175 

ibfhjhndi  a  feme  covert  derifed  her  land  to  ber  baron  (the  ft>retfciik«. 
dcfoQ^nt)  accordingly.    The  Court  held  that  the  cuftom  was  JjfJuJi'*' 
aot  unreafonid)le>  but  it  is  alleeed,  quod  Mgrit  devf(are»  which  der  hVn  ?b« 
word  (potent)  is  a  word  of  juftincation,  and  that  (hould  be  ufifunt  prefenccol 
.dcrifere ;  itwas  adjudged  againft  the  plaintiff.    Mo.  1 23.  pL  268.  i^j  '^*^* 

Pafcb.  24  £li2.  Anon.  other 'per. 

font,  and 
th9M  Urptnim  w«i  lai^aee^rdinglv.  Aodcrfbo  Cb.  I.  r«id«  that  iiifte«d  of  the  word  (poterit) 
it  Ihbuld  be,  tkit  feme  covcru  poflunt,  and  that  by  the  culbom  have  ufcd  to  devife  to  the 
Jlniband,  and  therefore  the  prefcriptton  is  not  good;  Adjo.-oamr.— <~>^Ibid.  143.  pi.  17$, 
Trin.  33  Eiic.  Skipwith  v.  SbcAeld.  S.  C.  Anderfoo  faid,  it  ihatl  be  intended  thai  the  wife  being 
febpotefiate  Tirit  did  it  by  coercion  of  ber  hulbaad.  It  was  then  urged,  that  the  cuftom  might 
bejood>  bccaufe  the  wife  was  to  be  examined  b^  the  fteward  of  the  court,  at  the  manner  it  upoo 
ft  noe  to  be  exatnined  by  ^  judge;  but  to  this  the  Coiirr  faid  ootbing.— *-»|  Le.  81.  pi.  a  as* 
^albh.  «o  ElU.  S.  C.  ftCc»rdiog  to  Godb.  14.  et  a^joroatur.-^*-— a  Brownl.  atB  Arg.  citet  it  to 
]»e  adjudged  #4  Eliz.  in  one  Sk&co's  c  ass,  [which  fcems  to  be  S.  C]  that  ioafmuch  at  tbia  waa 
«oaexcd  to  her  cAatc,  which  began  by  cuttom,  the  cuftom  was  good. — — ^S.  C.  cited,  that  the 
cuftoiB  waa  good,  but  the  alleging  it  by  the  word  (poterit)  was  tll«    Supp.  to  Co.  Com  p. 

C»p.a4> Acuftoin  found  withip  a  manor,  that  eycry  tenant  of  the  faid  manor  potuit  &  potu* 

ifi|t  furium  rc44erei  iB(C.  was  adjudged  naught.  Raym.  4.   Arg. cites  Patch.  37  £liz.  Bi(bop*a  cafe, 

f .  A  cuftom  was  fet  forthi  that  licet  &  licuii  fir  tbi  hrd  of 
thi  matw  t9  afftji  a  fain  for  the  bnacb  rf  a  lyi-law*  Arg. 
^7/n-  4*  cites  it  as  adjudgea  void>  Pafch.  37  Eliz.  Sir  William 
|la(toa's  cafe. 

i.  la  pleading  ufage  and  .cuftom,  it  muft  be  pleaded,  that  tt  was 
put  in  urs.  Cro.  E.  392.  pi.  15.  Pafch,  37  Eliz.  Ct  B.  Arg, 
cites  it  as  held  in  C.  B,  in  Hatton's  cafe. 

9.  Paraner  by  c^aot  in  his  declaration  muft  mati  mention  of 
the  cuftom,  as  to  (ay  the  land  is  oT  the  cuftom  of  gavelkind ;  but  he 
iball  not  prefcribe  in  it.  And  To  it  is  of  burgb  Englijb  ;  and  thefe 
two  vary  in  that  point  from  other  cuftoms  j  for  the  law  when  they 
are  generally  alleged  takes  knowledge  of  thefe  two.  Lit.  S» 
265.  and  Co.  Lit.  mhis  Comment  thereon.  175.  b. 

10.  It  appears  by  the  Regtfter^  and  many  of  our  books^  that 
there  muft  be  a  cuftom  alleged  in  fome  county,  &c.  to  enable 
the  wife  or  children  to  the  writ  de  ratlonabiti  parte  bonorum,  an4 
fo  it  has  been  refolved  in  parliament.  Co.  Lit.  176.  b.  verfua 
finem. 

11.  In  trefpafs  the  defendant  juftifiidby  a  cuftom  in  the  manor 
^  T»li^  plaintiff  replied  de  injuria  Jua  propria  ahfque  tali  caufa^ 
&c»  Though  the  plaintiiF  fliould  not  have  traverfed  the  caufe 
generally,  but  the  cuftom,  yet  that  was  adjudged  holden  by  the 
Satute  of  Jeofails,  as  matter  of  form  ;  becaufe  ahfque  tali  cauf^ 
coQtained  the  cuftom  and  more.    Hob.  76.  pi.  97.    Banks  v« 

Parker.  i-      , 

l%n  In  covenant  the  plaintiff  de^^  upon  the  cuftoms  cf\    ^7^  J 
fiOni^^  tbat  emery  freeman  may  take  apprentices^  and  that  infants  ^l^^'MJr 
m^  bind  tbemfelves,  &c.     After  a  verdia  for  the  plaintiff,  it  was  gCa^;.  b;  r. 
moKV^  in  arreft  of  judgment, -that  this  cuftom  was  pleaded  injfteri  The  King 
^en  kiugbt  t4  be  in  faSfo  ;  becaufe  cuftoms  and  prefcriptions  J|*8**^- 
confift  in  reiterated  afts,  and  therefore  there  muft  be  an  ufage  to    *   * 
ftpport  them ;  but  judgment  was  giv^n  for  the  plaintiff.    lUym. 
4«HU1,    laCar.  a.  B.  R.    Windhurft  v.  Gibbs,       .    ^ 

O  4  13.  In       .    • 


t7^  <(ittfont4 

Kcb.  83^.  1  J.  In  trijf>afi^  quare  claufuin  fregit  in  C.  the  defendant  pUadei 
ntiiu?  v^^''  that  the  manor  of  C.  is  an  ancient  manor,  and  that  within  the 
Tupor.s.C.  faid  manor  is  a  cu/ftm^  that  iVerf  tenant  haberet  a  way  over  th$ 
tV  plain-  pli^ce  Viherty  &c.  Upon  which  the  plaintiff  demurred,  and  judg-» 
Ili^rfcd  be-  »«ent  was  given  for  the  plaintiff  that,  the  pica  is  ilL  Sid.  ^37, 
caureihe     Hill.  i6  &  17  Car.  6.  R«    Cornelius  v«  Taylor* 

Clofc  ap- 

pcari  oqt  of  the  manor  of  C.  and  quUibet  inhabitanti  haberet  is  n^  fuflicient  averment,  vrbiok  tht 
Court  agreed,  and  it  Qught  to  have  been,  that  every  inhabitant  within  the  faid  manor  of  C.  bath 
^ad  and  ufed  •  way  over  N*  (tbe  cloie  io  which  the  irefpafi  wap  fuppoiiBd,)    Judgmettt  for 

14.  In  trefpafs  for  taking  three  tuns  of  hay,  the  defendant 

tufiijiiiy  for  that  bt  was  meadow-reevi^  chofen  at  a  Uet  fecundum 

£onluetudinem  m(*n€rii^  and  that  time  out  of  mind  tin  tniodow^ 

reeve  had  ufed  to  collet  the  biJhop*s  rents ,  and  had  ufed  to  have  for 

his  pains  out  of  the  meadow  in  quoy  Sec,  as  much  bay  as  he  could 

draw  upon  an  ordinary  cart  \  and  fo  juftifies  for  his  load  of  hay^ 

^nd  doth  iiot  qver  that  it  was  upon  an  ordinary  cart ;  and  tho 

Court  feem  to  incline  that  the  plea  was  not  good)  becaufe  he  had 

not  applied  bis  cafe  to  the  cuftom  \   fed  adjornatuf.     Freem, 

Rep.  loi.  pL  114.    Paich.  1673,    Lincoln  (Bimop)  v.  Atwood. 

|Reb.t5o»       15,  In  a  trefpafs  again  ft  an  officer  of  an  inferior  court  if  % 

If  C 'and*   ^Hft<^^  he  alleged  in  a  (oisrt  after  a  plaint  levied^  to  take  out 

judgmeoi     frocjefs^  and  he  alleges  that  the  f^^cefs  was  taken  out  (but  alleges  n§ 

tor  the       flaint  levied)  he  }s  9  trefpaffer,     Frecm,  Rep.  356.  pL   449* 

Slrind     Michfi673,    Bcnnet  V,  Thcrne. 

cites  Hilh 

J^  Car.  a.  where  no^  li}le£bg  a  pUipt  wat  adjudged  a  trefpafii  ia  the  ofiicer,  ia  the  caCt  -ol 
»»W|  V»  J>cav9n. 

l6«  Trefpafs  for  breaking  his  clofe,  called  the  market-placei 
|md  ere£ling«a  flfall  there,  me  defendant  juftified  by  vi|tu^  of  4 
f:uftom  6f  the  manor  for  all  tenants  to  fet  up  ftalla  there  tQ 
fell  their  goods,  am}  that  he  bein^  a  tenant,  &c.  s^id  a  butcher,  fet 
Up  a  ftall  there  to  fell  fle(h  ;  plamtiff  demurred  becaufe  defendant 
'  did  not  fay  exprefsly,  that  the  market-place  is  within  the  manor ; 
\)ut  the  Court  held  that  there  is  a  fu6Slcient  averment  that  the 
locus  in  quo  is  within  the  manor }  it  was  alfo  obieSed,  that  th^ 
cuftom  is  to  fet  up  ftalls  for  felling  their  goods,  and  the  plea  Is 
that  he  fet  up  a  ftall  to  fell  fleOi,  without  faying  (his)  fleib,  and  fp 
|t  may  be  the  fleib  of  s^  ftranger,  and  for  that  reafon,  judgment 
was  for  the  plaintiff;  but  It  being  a  bard  cafe,  the  Court  moved 
the  parties  to  agree  to  an\end  the  plea  and  go  to  trial  on  the  merits^ 
and  fo  they  di£  3  Lev,  19a  Mich^  36  Cac^  2*  C,  fi.  Chatin 
v,  Bettfivoi-th. 

17.  A  cuftom  ought  ff^/ /^  be  laid  in  the  negative;  admitteg 
A  Ld.  Raym.  Rep.  869.    Pafch.  2  Ann,    Oele  y.  Norclifie, 

18.  In  an  a£tion  brought  upon  a  cuftom,  it  ought  to  be  Jhewi$ 
what  the  cufiom  is^  otherwife  it  is  not  maintainable.  2  Ld.  Raym^ 
^ep.  1 134,  1 135,  \P^ch,  4  Anxit  Bi  Rt  in  the  5a(i?  of  Winchcftof 

JMajror)  V,  Wilks,  ^ 


ttuHomiir*  ^31 


(Oj    Trial  of  Cuitonu 

t»TTTHERE«  euftom  is  pk«ded  in  thi  vUl,  tdurt^  0^ 
VV     countrjy  whin  thi  cvjiom  is  ufidy  there  it  ihall  be  tried 
fcy  the  Juftices,  and  by  the  Court,  and  not  by  the  country.     Br. 
Trials,  pi.  104.  cites  11  £.  4.  2. 

2.  Contra^  when  it  it  fkaded  in  mwthir  aurt^  as  the  cu/lom 
tf  N.  is  pUadid  in  C.  B.  ice.  there  it  fhall  be  tried  per  pais.    Ibid. 

3.  Contra^  where  it  is  pUadid  in  N.  where  the  euftom  is 
known.    Ibid. 

[For  more  of  euftom  in  general^  Tee  Cotntlton,    Cop^]^Oll)l» 
CoftomjSr,  i^tref^rCption,  %OlU    And  other  proper  titles,  j 


Ctt0om0. 


*  The  com- 
mon law 
at  the  geoo- 
ral  euftom. 
of  Che 
realm,  and 
farticmlmr 
cttfiomit 


(A)    What  Cuftoms  are  good^  ^hubhind 

What  Cuftoms  are  good  in  refpeSi  of  the  E/lates  that  r^-^i— ^ 

Jhall  be  bound  hy  them,  ^21^^ 

faiiyy  make 

[u  T\    19  EI,  357.  [b.  pL]  46.  adjudged,  that  die  euftom  ofa  tb^e  vfbkh 

Urn    town  that  a  finant  in  fa  of focagi- land  Jhall  npi  f  rf<f  ^^i^i^^ 
vif$  9r  grant  liafles  for  mon  than  fi^  ytars^  and  if  he  docs,  that  BtToiV- 
thlie  lea&s  (hall  oe  void,  is  a  euftom  againft  common  reafon,  and  toin8,pi.«3, 
the  liberty  of  [orie  that  has]  a  fee-fimple.  (Semble,  ^'^^  7  H.^ 

book  intends  a  devife  by  the  ftatut^^)]  i  H^'e.  3? 

^  — fltfecms 
that  the  word  (devife)  here  fhoold  be  (demire)  and  the  ose  if  frc<}uentlv  mlfpimtcd  for  the 
fKher.*'— Jcnk.  83.  pi.  6a«  at  the  end  S.  P.  and  cites  S.  C. 


••» 


(B)    Gavelkind.  '^      •'    ' 

Ji-  T)   4  ^'  ^?  ^*  ^^^*  ?•     Margeria,  quae  fuit  uxor  Johannis  *[  17^3 
Jr  ^  Godfrey,  petit  verfus  Willielmum  de  Dagenham  rmdii^  Raym.  76, 
iatim^  &c.  defendens  dicit,  quod  confuetudo  de  gavelkind  (unde  cuiis!c.— 
prsedi&uqi  ^  tenementum  tenetur}  talis  eft,  quod  vidua  amittet  Sid.  136. 
» dotem^  fi  fornicata  vel  maritata  fuerit^  bf  quod  di^a  Margeria  ^'8;  ^*'** 
piper  it  filium  de  ^uodam  Willielmo  A.  poji  mortem  virifuiy  oh 

J  mod  debet  amittere  dotem,     Margeria  concedit  talem '  efte  con- 
uetudinem,  &  dicit^  quod  nunquam  fuit  conviifa^  fecundum  quod 
coQTinQi  ^ebet  fecimdum  legem  dc  gavelkind,  dicit  enim  quod  ipfe 

tn^utjivtffi 


inqutfivijfi  Muh  ptr  injidias  quando  if  fa  fuit  in  parturiendd^  f^ 
tunc  dtbuijfei  iffam  eum  fntrc  fuo  asepiJJi  cum  ctanw  e  ^  buufi^  \ 
unde  ficut  ip(a  nunqoam  convith  fuit  lecumitim  legem  de  gavel- 
kind, petit  judicium  fi  debet  repelli  a  dote.     Defendens  dicif^  qm§d 
furnicata  e/i^  ideo  veniat  jurata,  &c.     ILxjur^ta  dicit  qu9d  tahs  eft 
eonfiietudo  ut  fupra^  &  ^uod  ip&  eft  fornicata,  &  nou  eft  ntaffc  qnod 
iph  cppiatur  cnm  pusr$  in  parturiend9  cum  hut9fi$  tf  clamdr^ 
iie»  Margeria  in  mifericordia,  ic  defendem  fine  die.] 
S.  P.  per         s.  The  plaintiff  brought  a  writ  of  dower,  to  be  endowed  of  the 
Cur.Freem.  moiety  of  the  manor  of  C*  and  feveral  other  lands  of  the  nature  of 
flFch!''^'   g^'^lkind  in  Kent.     The  defendant  pleads  the  Jiatute  %f  31  //.  8. 
1673.  in      cap.  3.  whereby  thefe  lands,  amongft  others,  we^-e  dlfg^vdleds 
afeofRan-  ^^  qaeftion  was,  whether  this  collateral  cuftom  of  endowing 
lUchU.        ^^  ^  moiety  be  taken  away  by  the  ftatute,  or  no  ?     And  it  was 
refolved  per  Cur.  that  the  Jiatute  extendi  only  U  alter  the  defcent^ 
and  as  for  the  other  collateral  cujlomsy  haves  them  as  they  were 
before.     Jud'  pro  quer.  as  to  that  point.     Freem.  Rep.  47,  48* 
pi,  57.    Trin.  1672.  C.  B.    Brooke  v.  Thomlinfon. 

3.  There  are  feveral  beneficial  cuftoms  of  gavelkind^  as  fir((y 
diat  they  are  not  forfeitable  for  murder^  or  felony  \  2dly,  The 
hufband  (hall  be  tenant  by  the  curtefy,  without  ifliie  ;  3dly,  De- 
vifeable  before  the  23  H.  8.  4thly,  The  wife  (hall  be  endowed  of 
a  moiety  quamdiu  cafta  vixerit ;  5thly,  Not  forfeitable  upon  ee 
eeffavit ;  6thly,  An  infant  at  15  may  alien.  Are.  Freem.  Rep* 
4o«  pi.  57.     Trin.  1672.  C.  B«    Brooke  v.  Thomlinfon. 

[For  more  of  gavelkind,  fee  SDcrcmt,  (Padelit(nll>  ^rit  (F.  5.) 

(C)    What  Cuftoms  are  good.    What  not. 

Mo.  sV^     f  1 .  1^  0  NS  UE  TUD  O  ex  cert  a  eaufa  rationabili  ufitata  privat 
th?irae*  ^  ^ommunem  legem.     Lit.  37.    Davies  i.  32.  j 

tali^  •a4  tbat  mslui  ufiu  eft  Mlendiu. 

2.  Trefpafs  for  digging  land^  the  defmdaut  faid  that  it  is  f»ser 
acres  adjoining  to  the  fea^  and  that  all  the  men  of  Kent  have  ufei 
time  out  of  mindj  when  they  fifi  in  the  fea^  to  dig  in  the  land 
adjoiningy  and  pitch  flakes  to  bang  their  nets  to  dry\  Nele  (aid  he 
ought  to  (hew  what  men.  And  per  Choke  and  Littleton  this  is 
no  cuftom ;  for  it  is  contrary  to  common*  right  and  reafon.  And 
per  Danby,  fUhers  may  juftify  the  going  upon  die  land  to  (ifii ; 
for  it  is  for  the  common  wealth,  and  foj  the  fuftenance  of  reveralp 
ore.  and  is  the  common  law,  quod  fiiit  conceflum.  Per  Fairfax, 
the  digging  is  deflru^ion  of  the  inheritance  and  therefore  is  no 
cuftom.     Br.  Cuftoms,  pi.  46.  cites  8  E.  4*  18.    ' 

3.  Trefpafs  of  cutting  grafs,  the  defendant  fatd  that  diere  !t 
fuch  a  cuftom  in  the  county  of  Kent,  that  when  any  enemies  come 

C  ^79  1  '^  '^^  f^  coafty  that  ,it  is  lawful  for  all  of  ^m$  tocorfte  upon  the 
land  euijoining  t9  the  fame  coaji^  tn  defence  and  fafe^guard  y*  th$ 
iokhfry^  and  ibort  *t$  maii  tbHr  trenehes  ^nd  bnlwarks  fir  the 

defense 


itf€9ic$  $ftbifami  €9untfj^  and  £iid»  thit  st  time  of  ^  fime  tref- 
paft  eoemits  camct  &c.  by  which  th^y  4ttg  to  make  trenches  and 
bulwark^  Arc.  And  per  Jenny  it  is  the  coounoa-law  to  do  lb  in 
defence  oi  tl&e  realm.  But  Catefby  contra  inde»  &c.  <iu0ere.  £r« 
Cuftoms^  {J.  45*  cite8  8  £•  4.  23. 

4.  In  the  Law-book  are  many  cafes  of  €u/Umt  mU^widfir  parii^ 
cular  nafons  in  fariUular  places^  which  if  they  were  generd 
would  be  contrary  to  law  and  coounon-equity,  and  this  in  lands^ 
goods^  and  liberties^  and  as  well  in  caufiia  fpiritual»  as  temponl  % 
and  therefore  the  cuftom  of  borough  Englijbj  MViiUnJ,  and  for  lui 
if/anf  to  fill  land^  if  they  were  general,  would  be  againft  common 
right ;  but  yet  they  are  allowable  upon  particular  reafooSy  which 
are  not  now  difputable^  in  ce^in  particular  places*  Arg«  Mo.  583. 
As  tenant  of  ^e  chuKh  of  Hereford^  that  holds  in  7ocage»  (hall 
be  in  ward  to  the  dean  and  chapter,  which  is  contrary  to  common- 
law  and  equity,  cites  8  H,  3.  Fitzh.  Prefcription,  53* 

5.  So  the  cuftom  of  tenant-rigbt^  in  the  north  parts,  that  one  S.  p.  At^;. 
who  takes  eftate  by  deed  and  livery  of  feifin  for  his  life  fliall  have  ^•a^y-H* 
inheritance  cuftomary  defcendable  to  his  heir,  and  the  lord  com- 
yelliUe  to  make  to  every  heir  and  purchafor  fuch  eftate  for  ever  ; 

which  is  contrary  to  common  equitv  j  but  allowable  for  die  policy 
of  ftrengAening  the  b(N:ders  againn  Scotland  with  fuch  perfons, 
as  (hall  not  be  removeable,  and  ihall  increafe  in  unity  of  alliance 
and  confanguinitv,  whereby  they  will  join  with  much  greater 
courage  in  the  iervice  agamft  the  Scots.  Arg.  Mo.  588.  in  pi. 
796.  Trin.  41  Eliz. 

6.  So  the  cuftom,  thai  the  exicutdrs  »fa  c^pjhoUerfor  liftjh^ll 
Bavi  tbi  land  for  a  year  after.    Arg.  Mo-  588. 


7.  And  the  cuftom  of  ChelUnbam  in  the  county  of  Gloucefter, 
tbat  if  a  Uuant  in  haf$  tenun  of  inhsritana  takes  feme^  and  has 
ijfui  by  her,  and  dies ;  and  the  feme  takes  fecond  baron  and  fhi  bas 
tjfui  by  him  ;  he  Jball  gain  the  land  to  bim^  and  j^  he  has  o^  Iffitg 
he  fhaH  have  the  land  for  bis  life  and  twelve  years  after.  Arg. 
Mo.  588.  . 

8.  So  the  cuftom  of  Linne  Is,  that  if  any  viU  takes  toll  of  a 
frmnan  4f  Linm,  bo  fhall  take  as  much  in  tvitbsmam^  when  any 
of  fuch  pace  comes  with  goods  to  Linhe;  and  this  allowed  a 
good  cuftom,  or  grantahle  by  charter,  and  thofe  of  Newcaftle^  . 
who  have  taken  toll  of  one  of  Linne,  have  made  recompence  upon 
withemaaa  there  taken,  which  is  contrary  to  common  equity^ 
that  the  gopds  of  one  man  Aall  be  taken  for  the  fiuilt  of  another 
Atg.  Mo.  588.] 

9»  So  the  cuftom  of  tie  cinque  ports^  and  of  the  tower  of  Lon-  Mo.603.f4. 
doo,  to  lake  wit hisrnam  of  Londoner Sy  if  any  Londoner  has  arrefted  J^|"'"* 
a  freeman  oJF  the  cinque  ports^  or  of  the  liberty  of  the  tower  is  c.  B.  in 
againft  common  equity,  but  the  cuftom  is  good,  by  reafon  that  ^^  o^  ft* 


tboft  places  ape  to  be  full  of  people  for  Mety .    Arg.  Mo.  588. .      y^u,  V 

caCi  wai  vottcbod  Aoao  18  EUs.  betwem  a  kttnam  of  J>iep«  in  f  rmce,  and  t  frofmin  of  Sand- 
Vicb,  which  waa  upoa  the  fame  puftom  of  Sandwich  put  in  ure,  vhc  eonfideratipn  of  which  was 
«omiBiued  by  the  Qucco  upon  the  letteri  of  the  King  of  France,  to  Wray  aad  Dyer,  and  to  two 
CiWiialia,  who  ccrtiled  th«  oiftMn  good  \  but  Afideifon,  Walmftey,  OweSi  tnd  fteaamont,  held 
ftt  ff)»(aifijoajwt  |^;  hut  Wtlnflcy  douUtd  nucb}  fcccM^o  ibe  ^  pom  arc  |tUcca  defcafivc 

of 


«f  the  realm f  wherel>y  ther^  mty  be  ■  fpeeial  rcafpo  that  t1>ey  fhal!  not  attend  clfewhere  for  tfiei/ 
iuftice  than  within  the  cmque  ports.— -*-2  And  1514  pi.  S5.  S*  C.  tdjudged  by«fleoiof  aJI  tb« 
juUices,  that  the  cufiom  (hall  not  be  allowed  { ,4nd  that  judgment  ftkall  be  given  /or  the  gjaintiff. 

10.  So  in  trefpafs  the  defendant  juflified  by  a  cuftom,  that  if 
bogs  cami  into  the  ftrut  they  Jhould  be  taken  and  killed  and  carried 
to  the  hofpital  for  faftenance  of  the  poor  there,  and  allowed  good^ 
though  *contrary  to  equity.  Mo.  588^  58.9,  Arg.  cites  11  JR.  %* 
•Fitzh.  Cuftom  pi.  46. 

11.  So  the  cuftom  ofTork^  thdA  goods  there^  foreign  bouglk  and 
foreign  fold  fhall  be  forfeited,  is  a  good  cuftom,  but  againll  com- 
mon equity ;  and  if  it  was  univerfai  tfaroiigbout  the  realm,  it  cer^ 
tainly  would  not  be  allowable.  Mo.  589.  Arg.  cites  D.  270.  lO 
&  II  Eliz. 

12.  So  in  London^  a  villein  inhabiting  there  for  a  year  (hall  b^ 
tnfranchifed.    Arg.  Mo.  589. 


■ 

(D)     What  Cuftoms  are  good. 
What  Cuftoms  (hall  be  good  in  Dejirudlion  of  4 

Prefcription. 

5.  C.  citeif  [1.  f^O.  9.  William  Aldred  58.  b.  is  cited,  that  the  29  EL 
Arg.  Biiift.  \^    Bland  brought  an  aiHon  upon  the  cafe  againft  Mofely, 

llilsec  ^"^  counted^  that  whereas  time  out  of  memory^  &£,  there  bad  btei§ 
Cuftom  (C)  fifuen  Jights  to  his  houfe^  the  defendant  in  Ycrk  city  had  ereiltd  an 
P*'  '•  ^  ^'  houfe  upon  his  land,  and  flopped  them,  to  which  the  defendant  faid^ 
tit.  S»op- '  ^httt  the  ctift^m  of  the  city  is  Sec,  thatfuch  obfiruClion  fuper  terrarn 
pinglighu  fuam  per  adificationem  is  lawful^  and  adjudged  not  good,  becaufe 
per  tot.        jjj^  cuftom  cannot  take  away  the  prefcripticm,  and  it  may  be,  that 

the  pre(cription  began  by  grant,     ^eere^  for  there  is  fuch  cufi^m 

in  London,^ 


Fo>-  569'      (E)     What  (hall  be  againji  the  Law-of  Reaforin , 

Hob.  175.  '[J»  Y'r  ^s  not  a  good  cuftom  in  London,  that  if  any  firdngeP 
pi.  196.  X    comes  into  any  parijb  in  London^,  and  dies  therty  andnis 

rcnfr  "s     ^^y  "  ^*''^*^  ^^  buried  out  of  the  pariJb^  that  fo  much  Jhalt  b$ 
c!ld^  *    paid  for  his  burial^  and  other  things  belonging;  thereto,  as  for  the 
judged.—    fennon,  &c.  to  the  parijh  where  he  diesj  as  ts  paid  in  the  plac^ 
^y  Twifden  ^^^''^  ^'  "  buried ;  for  this  is  againft  reafon  to  bind  ftrangers  by 
asabadcuf.  fuch.a  cuftom  for  burial,  who  are  not  compellible  to  come  to  tho 
torn.  Mod.  church  to  receive  the  facraments  there.    P.  15  Ja,  B.  Sir  J*  Per- 
*oV"  ^^'     '^'^'^  ^*'^'  refolved  per  Curiam,  and  a  prohibition  granted  accord* 
ingly,  upon  a  fuit  in  the  fpiritual  court,  by  the  pariih  of  St.  Bot^ 
tolph,  London,  where  the  party  died,  for  thefe  duties.] 
Cro.  j.<o3.       [2.  It  is  a  good  cuftom,  that  whereas  J*  S.  is  fetfed  in  fee  of 
P':3^'S.c.  fjjg  ffiajiQY  of  7;  and  all  the  tenements  /(;  the  faid  town  are  Md  of 
iJthe^cur.  ^b^  faid , manor i   tbaf  be  and  all  tbofe^  &c.  bavo  had tir^e  au^  of 

mind^ 


MfW)  &c.  m  hahhfiuje^  parcel  of  the  fiiid  *  manor,  maiiitained-  at  ^^^  "  ^ 
their  charge,  and  that  this  bakchoufe  was  Jufficient  to  bah  bread  J^rd^lnd 
fir  all  the  inhabitants^  and  for  all  pajfengers  through  the  faid  his  tenanu^ 
^owti)  suid  the  bread  there  baked  and  ufed,  &c.  to  be  fold  at  rea-  y^^^  ^X 
ibnable  prices,  and  that  no  other  perfon,  within  the  faid  town,  had  J^,*  j,"^*  ^ 
ufed  to  bake  any  bread  to  fell  to  any  perfon.     This  is  a  good  cuf-  «nod  and 
torn,  though  it  reftrains  other  men  to  exercife  their  trades  within  '^*''^I'*  ^«^ 
a  certain  ♦  place.     H.  32  El.  B.  R.  between  Sir  G.  Farmer  and  p<."adv«- 
Brooke,  per  Curiam.*  M.  32*  33  £1.  B.  R*.  adjudged,  for  this  turc  their 
might  have  a  rcafonable  beginning  to  bind. bis  own  tenants,  as  i»n<J»wcre 

-.!-•  1     J  /^       o       ^-1  given  to 

this  only  does.    Co.  8.  125.]  fhcmopon 

this  condi- 
tion.—Le.  143.  pi.  199.  S.  C.  argued. Ow.  67.  S.  C.  adjudged,  that /the  a6lion  will 

Bot  lie.        .        S.  C.  cited  8  Rep.  125.  b«  as  adjudged  per  tot.  Cur.  a  reafonable  cuUom. S. 

G.  cited  9  Brownl.  179.  Arg.'  ■  ■  S.  C.  cited  a  fiuUi.  195.  Arg.  aa.  adjudged  a  good  and  reti 

fonable cvftoio.— ^S.  C.  cited  3  Bulfl.  61.  by  Coke  Ch.  J.  who  faid,  that  the  plaintiff  ought 
to  4ver,  that  his  oven  was  fufficieni  to  fe/vexhem  all.       *  a  Roll.  Rep.  aot.  Arg.  citea  S.  C4 

Raym.  327.  Arg.  cue?  S.  C.  and  Mich.  1657.  E.  R.  Allot  v.  jACKtONrand  refolve4 
ibat  tbc  plaintiff  oiuit  aver,  that  hit  mill  was  fufficicnt  to  grind  allj  and  that  be  waa  bound  {» 
io  da. 

.   {3;  If  there  be  )a  cuftom  Within  the  parifli;  that  the  parfm  tf  M^»  W5f 
ihi  faid  jbarijh  ought  yearly  to  find  a  bull  and  a  boar  withtn  the  f^gi.Fai/ 
^d  parim,  for  the  increafe  of  cattle  for  the  maintenance  of  hof-*  adjudged  '. 
pitality;    and  thatj  in  conftderdtion  tbertof^  iho  parfon  Jhalihave  *^'^. 
the  tenth  of  the  increafe^  See,     This  is  a  good  cuftom,  for  it  i&  Lcro.  e!* 
grounded  i»pon  st  gooj  conuderatio^,  Lntufbiiicb  as  the. parfon  {hall  569.  pi.  4. 
have-  the  tythc  and  tenth  of  the  in^Jtiafe*    Tr.  39  El.  B%  R.  Mf  I'^^**i**  "* 

i.ttriaiD.J  .  .  adjudged. 

;     ■ '    See  A^i^ni  (N«  c)  pi.  95.  and  tbe  noica  ibere» 

[4.  It  is  a  good  cuftom,  that  where  he  and  all,  &c.  have  time  aBuift.tg^. 
•ut  of  mind  been  feifcd  of  a  mill  in  the  pariQi  of  D.  thaf  all  the  "'^''J^^^c! 
inhabitants  within  the  faid  parijh  ought  to  grind  all  the  grain  that  adjudged 
thrf  expend  in  their  meffuagesy  or  tenements,  at  the  Jaid  milL  ^^.^^^^ 
THis  is  a  good  cuftom,  though  ill  the  inhabitants  are  not  his  P^*"^'  •    • 
tenants.    M.    11  Ja.  B.  R.  between  Higgs  and  Gardiner  ad- 
judged ;   for  this  cuftom.  may  have  a  reafonaUe  beginningi  as  by 
compoGtion  upon  building  the  mill.] 

{5;  A  cu%om  again/}  reafon  is  void.    D.  1.  TanHlry  32.  b.] 
6.  [/fs]  a  cuftom,  which  is  injurious  -and  prejudicial  to  a  mul» 
titudey  and  beneficial  only  to  fome  particular  perfon^  is  repugnant  to 
flie  law  of  reafon.    Davies  ii  Taniftry  32.  b.j 

[7«  A  cuftom  in  a  town  for  a  lord  to  enter  into  the  lands  of  bis  Fitch.  CvX^ 
tenant  J  till  an  agreement  made  for  tbe  arrears^  when  the  tenant  ^?"*»  p^-  *5» 
eeajet  for  two  years^  is  not  good,  for  itis  an  ill  ufige  toouft  a  an^PaVc^*/ 
man  ot  bis  inheritance.    43  £•  3.  32.  Curia.]  45  £3  &nd 

-•♦'»..  .     .      .  •  ..   •     '  •         '.  •  '•  •       per  Cor.  "ic'> 

VOff^gof4  to  oufk  «  man  qf  bi»  inheritance  wItboQt  smfwer;  bcfidaa  tbe  t^fage  waa  ^alleged  to  b# 
in  bu  vin  only,  and  not  in  the  iic?gfabourbood.  »      *     ■$.  C.  cited  Arg.  Bultt.  tic. 

[8*  But  if  this  cuftom  had  extended  itfelf  into  many  towns ^  it  ^''^t\\,  Cur^' 
M  been  good.    4jX.>  32-1    ,.  LTS!*!'!^, 

fectu  :•  be  admitted*-"    f     'Sec  fupri^  pi.  7.  in  the  notrw 

[9.  If 


f  riMb.  f^.  It  h  8  |O0^  ciiftMi,  tb^t  tbi  tenants  §f  tbi  mdn^r  eugbt  $f 

^^^'      thiffifilves  t0  twtffi  €f  beaJli  t0  cbttiH  tbt  rtnt  end  amercements  ef 

«Fol.  560.  '^  nffgner^  emd  *  theit  iftbe  beadle  he  notfaffieientj  tbattbe  tenants 

\_^-l—_t  /ball  anfiver  tbem  t9  the  lordf.    44.  £.  3.  13.  It  U.  4.  2.  XI  H. 

f  1.  73.  cum  6.  5a.  b«J 
&  c. — 

Br.  Avowry,  pi.  8a.  citei  S.  C— «<-fir.  Cuftomt,  pi.  18.  cites  14  H.  4«  »*8.  P.  ■  But  <« 

H.  4*  t.  bai  no  iiicn  poim»  and  thciefore  Roll  TceiDft  to  be  mifprinted  lor  14  H.  4.  t« 

[xo.  j/ffi  tbe  cuf(om  is  good,  if  it  be  befides  what  is  before, 
tbat  if  tbe  beadle  eh&ed  by  the  tenants  refufes  te  de  itj  that  be 

r  182  IJballie  amereedy  tend  tbat  tbe  lerd  may  diftrain  bimj  till  be  batb 
feund  fursties  to  perform  bis  office^  though  tbe  tenants  are  to  an* 
fwer  for  him.    ix  nt  6.  52.  b.] 

Iffiie  WW         I  r.  It  is  a  good  cuftom,  tbat  tbe  lord  of  tbe  town  Jball  bave  to 

ftken  apon  jj£,  y^fj  ff,^  ^^p  of  Jl rangers^  wbicb  come  ofposi  tbe  land  of  bit 

J^tuTt!'  tenants y  and  not  tbe  tenants ^    46  £•  3*  X3* 

hnte  thtm  f  thefdi^  <md  not  the  tord^  ffut^  ^e%    Br.  Cttftoiiis,  pL  8. 

V!ich.Br{ef»      ^x%.  It  IS  a  good  cuftom,  that  wben  a  man  bath  agtjled  his  cat^ 

s!c?^S^  '^  '"  ^y  P^^^y  '^  '*'  ^'""^  ^f  ^  great  Jnow^  for  neeeffity  to  cut  tbe 
&  pidocs  branches  of  tbe  oaks  for  tbem.  46  £.  3.  12.  b.  admitted ;  but 
•ot  •ppcwr.  Ajch  tt&ge  is  not  fttffident,  unleis  it  hath  been  ^me  out  of  mind^ 

JUdtbe  [13.  It  is  nor  good  cuftom  in  a  leet^  tbat  if  the  petit  12  make 

Coa'^beld  ***  -^^  prefentment^  and  it  is  found  falfe  by  the  grand  inquejl^ 

dmUiwu'  ^hat  tbe  petit  12  fl>all  he  amerced  \   for  mis  is  againft  common 

m&trwfimt  right,  afid  extortion.   9  H.  6.  44*  b.  Cufia.] 

^mt  «x/M^ 

thn ;  for  the  verdi£l  of  the  one  a  t  it  iotraded  in  tbe  Uw  to  be  M  good  ••  the  Tcrdiftvf  tbcofbcr 

\%,    Br«  Cuftomsi  pi.  3.  cites  S.  C.       ■       Fitah.  tit*  Cuftomi  pi.  1.  cites  S«  C. 

Br.  CttC  [i4.«  But  it  is  a  good  cuftom,  tbat  if  they  conceal  any  thing  that 

StwVc?'  ^**'  '•  *'  prefented^  tbat  they  fiall  he  amerced.    9  H.  6.  44.  bj 

— Fiuh.  Cuftom,  pi.  1.  ciUft  S.  C. 

?^:  ^.^^  [15-  It  is  a  good  cuftom,  that  every  man  of  the  town  that  bath 

phoS.^'cUei  ^^  ^^fi  "**'  adjoining  and  abutting  to  tbe  HtghJ^reety  may  fell  atl 
s.  C.  The  merchandizes  in  bis  fiop  within  the  faid  bouje^  in  the  time  of  tbe 
'"®^**/.  .   tnarket  which  is  held  in  the  Higb^ftreet.    ii  H.  6. 19.  b.  25. ) 

Dunftable's  *    •'  ^ 

Cafe  the  preficriptioD  was  held  ill.  Afterwards  the  defendant  srefcribed  the  cuftom  of  the  vill  tft 
be»  that  every  bnrgefs  feifed  of  any  hoofe  adjoining  to  tbe  Hign-flreet,  may  (ell  in  bis  own  hoofcy 
nnd  that  he  i«  a  burgeftf  and  waa  (eifed  of  a  houfe  adjoining  to  the  Higfa-Arcet,  and  fold,-  &c.— * 
a  Rep.  ia7.  a.  citca  S.  C.  and  held,  that  the  defendant  plcuiag  bimfeu  to  be  a  bouAiolder  wkhin 
Ibe  (aid  vill,  and  prefcribed  as  fuch,  wu  not  good,  &c» 

4  Le.  #39.  ^16.  It  is  a  eood  cuftom,  that  a  copyholder  in  fee  may  cut  dowto 
CullfoA's  trees  y  and  fell  them  at  bis  pleafure.  P»  0.  Ja.  B.  between  Glafcock 
c«fe,s.  c.    andrcche.] 

A  S.  P.  adjudged. 

•Cro.  Car.       [ly.  fiut  otherwife  it  nofa  copyholder  for  life.    P.  6  Ja.  B. 


•to,  asi. 


[17.  But  Otherwife  it  is  ^  n  copyholder  for  Ufe.    P.  6  J 
•  7  Car.  fi.  R.  between  *  Rooke  and  HugginS|  adjudged. 


9I 7.  Roc  '^'*  7  ^^^*  ^*  ^*  between  *  Kooke  and  HugginS|  adjudged,  upon 

a  fpecial 


a  fpecial  vttiiR  per  totam  Cur*tam,'where  the  cutting  of  elms  by  a  kfy  ▼•  •'«t 
tdpyliolder  for  life,  by  fuch  cuftom  was  adjudged  a  forfeiture,. JSJIi-^/ 
and  cited  X  Powell  and  Peacock,  adjudged.    Hobert's  Repc^jts  1 6.  ~jo.  845. 
Cud  by  Wari^urtoA  to  have  been  lately  adjudged,]  ^if  1  «^'  ^' 

tot.  Cur.  ■  t  Cro.  J.  flg.  8.  C.  adjaAgcd«--^S,  C.  cited  Cro.  Ct  sti*  afid  the  prcccdcaB 

fliewa  to  the  Court.  Noy.  s.  cites  S.  C>  ■         '    S.  C.  cited  a  Btownl.  89. 

f  18.  [But]  It  is  a  good  cuftom,  that  a  copyholder  for  Itfi^  who  *ownL 
hf  cuftom  m4iy  name  his  fuccejjir^  may  cut  timber  trees^  and  con^-  Roi|g*^f ' 
wrt  them  at  his  flea/ure  i   tor  he  is  quafi  a  copyholder  in  fee.  Maroo,'$« 
Tr.  10  Ja.  between  Rawles  and  Mafon,  per  Cupiam  J  9'^' 

judged.— 
t  firowfd.  9$  to  ^1 .  S.  C.  ergtied  by  eoimfiity  and  ibid.  toe.  to  803.  S.  C.  dllratod  hy  the  Covftg  ' 
aud  judgment  Ifor  ihc  defcudttot  thai  ibc  cuftom  was  good.    ■        S.  C.  cited  Crt>*  C.  ass*  io  pL 
7.  by  Crokc  J.  . 

f 

r^^  Whtfre  a  cuftom  »,  thsfi  oviry  Onant  if  lit  manor ^  tvho  [  tSj  1 
di/trii»H/or  damage  fedfifnt  in  his  manor  fiall  impound  in  the  park 
^the  hrdj  or  Jhatl  be  amerced^  this  is  no  good  cuftom  j    for  the 
urdis  not  damnified.    Br.  Cuftoms,  pi.  31.   cites  21  H«  7.  2CX 
per  Fiflier  ^ani  fwingTmill.  4 

lo.  So  where  tenants  make  a  law  that  each  parijbioner  /hattpof 
eainuaffy  to  the  church  fuch  a  fum^  and  if  not  that  heflmll  forfnt  U 

i'he  lord  2od.  this  is  no  good  cuftom  or  reaibnable  iaw^  m  the 
ord  is  not  damnified  by  diis  non-payment^  nor  Is  he  to  take  profit 
by  it.    Ibid. 

.    %i.  Contra  if  he  was  to  for f eh  2(yd,  to  the  church  wardeiu^ 
&c.  ahd  per  Pollard  it  is  a  gooa  prefcription,  or  cuftom,  that  the  -   .  , 
lenanis  of  the  manor  near  Jhall  not  fijb^  unlefi  in  the  lorfs  baai^ 
for  the  lord  is  at  charges  in  reparation  of  the  boaty  and  fo  be  is  by 
reparation  of  the  park  or  pound,  which  Kingfmil  denied.   Ibid. 

22.  A  cuftom  was  to  have  fo  much  per  ton  of  every  Jbip  which 
came  in  to  IV*  &c.  It  was  oije^ed^  that  a  tun  of  fome  merchau'-^ 
dizes  was  not  worth  fo  much  as  they  claimed  to  have  for  the  t:uf- 
tbiB,  y^  It  "was  adiudged  good  Arg.  Sid.  i8.  cites  Mich.  20 
Jac.  Rot.  3009.    Wapper  v.  Manfell. 

23.  A  cuftom  to  ele^  a  canon  tofucceed  in  the  next  vacant  phsce^ 
iieire  being  no  vacancy  at  the  time^  was  held  to  be  ridiculous,  and 
a  maidbuAas  was  denied.  2  Jo.  199.  Pafch.  34.  Car.  a.  B.  IL 
Dr.  Owen  v«  Dr.  S|3unhow. 

(F)     Tfl>at  Things  may  he  done  iy  Cuftom. 

[u  T  T  is  a  cuftom,  that  when  one  goes  to  plough^  that  he  may  •Br.  Trcf- 
4    turn  his  plough  upon  the  land  next  adjoining^  be  it  fowed  or  paf«,V».35i« 
iwc*.    22  E.  4.  8.  b.  adjudged;  but  t  21  E.  4.  28.  b.  dubi'-  <=»»«•  "f» 

*«*»•']  J;  E.T.8. 

|ood  juftificttton  in  trefpafs  for  fabverttng  the  foil,  and  feeding  the  graft  by  a  cnftom,  that  be  raay 
turn  hia  plow  irtJon  the  land  next  adjoining,  by  which  he  fo  did,  and  bia  horfca  in  the  turning  fub- 
verted  a  foot  of  land,  and^ook.  a  monihfal  of  graCi  contra  volunutem  fuam,  and  vfll.  5  p, 

Oav*  30. -a.  Arg. in  the  eaCe  of  Tahiiiry,  and  ibid.  3ft.  b.  cites  at  £.  4.  aS. 
.   t  %u  Coftoaaa*  pL  51.  cites  S.  C.  and  that  ihc^uftom  wai  admitted  good,  but  (jya  not  ling  of 


>S5  (Ctdlinnf^ 

iu  being  good  in  etk  the  land  be  Town;  but  tbtr  he  ratV  dtf  it  if  tbe  lind  he  not  fdWn  nvilft, 
grain*  And  per  Cur.  he  (haU  Uy,  thai  it  hat  bteii  uM  ciae  om  of  miad,  bitt  ih«U  att  ^y^ 
iDttod  licebiu 

[2.  It  is  a  good  cuftom  tc  dry  nets  up^n  tbs  land  of  anotbif 
man,  in  favour  of  filbing  and  navigation.  Davies  i.  Taniftry  32^ 
b.] 
•Br.Cuf-  [3.  It  is  no  good  cuftom,  that  none  Jhall  put  bis  cattU  into  bh 
du^'s'c**  ^*«  ^^/f'"^  ^*^  ^^^^  f^  *^  ^s  not  rcafonable,  that  if  the  lord  will 
and  s.  P.  by  ^^^  P^^  *^  h>s  Cattle,  that  the  tenants  (hall  lofe  the  profit  of  theif 
Littleton,     foil ;  but  if  a  day  ii  limitid  it  is  other  ways*«    ax  £•  4*  bf.   2  H« 

f  ilea  S.  C-  'fiUb*  CuftoiDi  pi.  to*  citei  S.  C«-        "S.  C.  cited  per  Cur.  5  Rep.  84.  a.  b* 

Br.  Cuf.  [4..  It  IS  a  good  cuftom,  tbat  none  Jballtut  in  any  cattle  in  cer^^ 

^t^'A^i.]  ^^'^  '^^^  ^fi^^  ^^^  ^^^^  ^^^^  ^^  ^^'^^  till  Micbailmas  foUomngf 
4|.  23.  that  but  tbat  two  men  Jhall  bave  tbeir  great  cattle  there^  to  taie  the  firji 
the  cuaom  feifin  of  the  paftMre  i  and  this  cuftom  is  good  againft  the  lord  alio* 

ja,  that  none -'^  Cf  {;;>    \,    ^I  L  -\ 
Iball  pnt  in    4^  £•  3*  ^3-  D.  J 

bia  beafta  after  the  corn  cut  and  carried  ^'ayvtill  Mich,  and  becaufe  the  pUiatiff  pal  hia  beafls  ^  ia« 
he  took  them,  and  fai4»  chac  be  ia  lard  of  the  foil;  and  the  other  faid,  that  the  ufage  exteflda  aa 
well  to  the  lord  at  another  pcrfon,  and  the  other  c  contra.  "48  £.  3.  93,  hai  so  fueh  point. 

*[i843 

r***^*^       [5.  It  is  no  good  cuftom,  tbat  tbe  lord  of  tbe  maner  JhetR sletaiH 

^^^''    o  dtftrefs  taken  upon  tbe  demefnesj  till  a  fine  at  bis  will  paid  ftf 

^■^^^   tb^damage*    Lit.  46.  Davies  I.  Taniftry  33.] 

See  tit.  He-      [6.  A  cuftom,  tbat  the  lord  may  take  for  his  beriot  the  be^JI  of 

not  [G]  (H)  ^  jir anger y  leifant  and  conchant  upon  the  land  of  the  tenant^  is  not 

good.    D.  3.  El.  199.  Davies  I.  Taniftry  33.] 
•s.  P.  For      [7.  A  cuftom,  tbat  the  lord  of  the  manor  fliall  bate  lA  [37.3 
havc°ruw-^''  ^  ponnd  breach  of  every  ftranger^  is  not  good*.    21  H.  7.  40« 
ftti  com-      Da.  I.  Taniftry  33t.  11  H.  7.  13,  14,     But  is  good  againft  tha 
mence-       tenants  of  the  manor,    ii  H.  7.  13.] 

inent.  Br,  #        •*  -• 

Cttftoms,  pi.  3«.  citci  %i  H.  7.  40-  ^        Ibid.  pi.  75,  citet  S.  C,  wd  fitth.  tit«  Preferiflionf  pU 

67. Br.  rrcf^ription,  pi.  40.  cites  S.  C.  and  fame  diverfHy,—*^ Fitch.  PrcfcriptioO|  pUGy. 

#itei  S.  C. 
t  Br^  Prefcription,  pi.  to6.  citcc  $.  C«  and  fame  dfircrfity* 

[8.  Where  by  a  cuftom  the  homage  of  tbe  manor  hath  n/U  fmf 
aut  of  mind  to  make  by-laws  for  the  letter  ordering  the  tnutfits 
of  the  manor,  touching  tbeir  common^  under  a  pain,  it  is  a  good 
cuftom^  that  the  lord  of  the  manor  bath  ufed  time  out  of  mind,  &c« 
to  dijirain  the  cattle  of  him  tbat  broke  tbe  bylaws y.  for  tbe  ^altf 
in  anyplace  within  the  manor ^  though  it  be  within  the  proper  (ou 
of  the  lord,  or  others,  and  not  in  tbe  lands  of  the  offender,  fof 
this  is  not  ifluing  out  of  tbe  land.  D.  15  £!•  322*  23*  adjudged  ^ 
but  there  24  moved  again  in  another  cafe.] 

9.  It  was  laid,  for  law,  that  by  no  cuftom  can  haiUff  or  ftem^d 
lea fe  frank  tenement  \  per  Cur.  contra  of  copyhold,  ^  it  feems,  if 
ft  be  taken  in  Court  according  to  the  cuftom  of  the  xBixkox*  Br^ 
Cuftoms.  pi.  33.  cites  19.  ACT.  9. 

I  Of  The  cujtom  of  York  is,  tbsrt  zfeme  covert  may  take  land  pfor* 

cbafe4 
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tikfcd  hj  her  hartn^  if  the  gifi  $/  thi  bar^n^  akd  thai  if  the  banM 
difimiinues  Mnd  dies\  and  the  fmu  iUts  mot  claim  within  the  year 
nnd  day  Jht  fiaU  he  barred.  Br.  Caftomsi  pi.  561  cites  la  H.  34 
and  FitzK;  I^efcription,  61  • 

II.  Of  every  cuftom  there  are  two  ejfenttal partly  viz.  iime  and 
ufage ;  that  is,  time  out  of  mind^  and  continual  and  peaeeable 
talage  without  lawful  interruption.    Co.  Litt.  i  loi  b. 

t2.  That  mav  be  good  by  cuftom  without  confideratioH,  which 
will  not  be  good  by  prelbription  without  confideration^  as  cuftom 
U  tnrh  his  plou^  upon  the  head-land^  and  fo  for  fijhermen  to  drf 
iheir  nets  upon  the  land  of  another^  atld  fo  to  dig  the  lands  ofotheri 
to  make  bulwarks  in  time  of  danger,  &c.  becaufe  thofe  things  arc^ 
pro  bono  publico^  3  Levi  307^  308.  Trin.  3  W.  H  M.  in  C^  Bi 
in  the  cafe  of  Simpfon  vi  Bithwood* 

(G)    tFhat  (iiall  t)c  a^atnfi  the  law  of  keafon.      t  ^^i  3 

(l.  TT  is  a  good  cuftom,  that  the  corporation  0/* Litchfield  have  Uoi  8^54 
JL    had  a  market  diere  time  out  of  mind,  &c.  itnd  that  the  pi^  nt^. 
icbrporatioii  ought  to  repair  the  way  to  st,  and  h  appoint  a  bellman  j^^^^  ^ 
that  ought  tojweep  the  market-place,  and  in  reeompence  thertof,  the  c.  ani  the 
faidholtman  tifneoutofmiitd,m.  from  thofe  that  brought  thdr  cuftom  id* 
giain  to  the  £ud  Market,  and  untied  their  lacks,  there  to  fell  it,  hdd  ^^!^lf 
ufed  to  take  a  pint  of  grain,  if  it  was  but  one  bu/h^l  or  under,  but  though  tH« 
if  it  was  above  a  bUjheJ,  then  a  quart,  to  the  uje  of  the  faid  corpo-  cornwaanol 
ration ;  this  is  a  good  cuftom,  ioi  the  men  that  are  charged  by  it  broJght^i,! 
have  a  reafonable  ben-fit  thereby.    P.  11  Ja.  B.  R4  between  nill  to  be  fold  t 
and  Hawkes^  &  Tr.  iz  Ja.  B.  R.  adjudged*]  tV'^dai*'"* 

tallaiD  coU  is  not  due  of  commit  Hcht  of  corn  brought  in  only  and  not  fold*'  "'■■■t  Bulft.  201; 
8ec.  HIU  Y.  Hankn  S.  Ci  a&d  the  ciiftoin  adjudged  good*  /  'Roll,  Rep.  i.  S.  d.  adjomatun 
Ibid.  44.  pi.  I2.  S.  C.  adjudged  tbt  cuftom  good« 

(2.  It  is  a  good  duftboi,  that  the  cbrpdtation  of  Ghiveicii<i  hovi  &  ^ro^hh 
ufed  time  out  of  memory  to  maintain  a  barge  for  paffingers  between  \'^l\  *^*  * 
Grave/end  and  London,  and  thai  no  foreijgner  ought  to  carry  any  jac.  c.  B.^ 
perfon  froth  Gravefettd  to  London,  ivitbout  licence  of  the  company  of  Gravcfend'l 
waiormen  of  Gravefind    M.  5  Ja.  B.  R.  between  Pincocke  and  "gued  by 
6aadtr%  adjudged  upon  evidence  at  the  bar;]  counfei.and 

debated  by 
the  Court.  "'f-..Y.    iS,  C.  iitfcd  Arg.  Ray  id.  3274 

•  •  •       - 

[3.  It  IS  a  goo^  cuftom,  tifdt  where  the  Bijhop  of  Sarum  ^as  ^^^'  *«S* 
feifed  in  fee,  in  the  right  of  his  bijboprick,  of  certain  mills  within  Trin.^14 
^he  city  of  Sarum,  that  afl  the  inhabitants  refident  within  the  city  J*c.  s.Ci 
in  any  ancient  tneffaage  held  of  the  faid  bifiop,  have  ufid  a  tempore,  "^^  ^* 
&c.  all  their  grain  by  fuch  inhabitants  in  their  faid  houfes  fpent,  at  ^a^.  iJ  caf^ 
the  faid  mills,  and  not  e^ewhere^  wrth'out  licence,  &r.  to  grind,  and  of  Kemp  tj 
pof^fmr  the  faid  grinding  5 .  and  in  confideration  thertof,  the  bijhop^.  Hard  eT" 
II  tempore,  Sc,  have  ufed  to  keep  fervants,  iic.  fo  grinds  and  loaders  68.  Tnn.* 
to  carry,  &c.  f#r  here  are  mutual  confidcrations^  and  mutual  1656,  .mhii 


its  ^iMsxuf^ 

Vaogiiaii  V.  aAions  lie ;  for  one  b  to  gfiad  there,  and  the  other  to  maintitn  hii 
P  T^ciL  "^^  *"^  ^*  provifioa  for  grinding.  Hobert's  Reports  256,  be-r 
S.C. but  tween  Harbin  and  Green,'  per  Curiam^  though  this  extends  as 
theCh.  Ba-  ^^11  to  grain  bought,  as  to  grain  that  grows  upon  their  tenc- 

held,  that  fuch  dittom's  tfMifl  have  a  reafonabte  intrndmentt  viz.  that  a1!  facYi  corn  a^  rs  ground,* 
inuft  be  ground  there. a  Saurid.  117.  Pafeh.  aa  Car,  a.  6.  R.    Per  Twifden  in  cafe  of  Cory- 
ton  and  JLiihcbyttbat  according  to  furh  allcgatioo,  the  defendaoEt  cannot  ffiend  any  corn  in  hia 
houie,  unleCi  it  be  firil  grouod,  and  fo  he  cannot  feed  any  chitkcny  or  give  any  corn  to  hit  boi  fr»» 
or  make  famaetv,  (at  he  faid)  with  it,  uiileft  it  be  groond ;  end  therefore  it  wat  umcartMiable ;  and  ' 

jtidgment  accordingly* Vent.  167.  Mich.  23  Car.  «  B.  R.  theS.C.  adjudged. a  Lev.  97. 

Litfaeby  v.  Corytoa  S.  C.  and  1  wifdcn  J«  faid,  that  the  declaration  (houtd  have  been,  that  they 

ooght  to  grind  ail  the  com  which  it  ground  and  (pent  wiihin  their  houfet,  atid  not  all  corn  fpent 

there;  for  corn  may  be  fpent  wiihout  being  ground  at  all,  as  for  horfrt,  fvnine,  poultry,  &c.  and 

judgmenc  accordi^y^— — «Lev«  131  cites  $•  P.  held  acaordingly,  Mich.  16^4.    Alaut  v.  Janon* 

f  186  ]  [4.  But  fuch  cuftom  is  not  good^  if  it  exttnJs  to  grain  fold  in 
r^'-A.— n  his  houfty  to  re/train  fuch  inhabitant  from  felling  Frain  in  his 
•roi.56*.  boufi*^  iuitbout  grinmng  thereof  Hobcft's  Reports^  259-  be* 
^pr^^T*^   tween  Harbin  and  Green^  adjudged.] 

pi.  £33.  Trm.  14  Jac.  S.  C,  adjudged)  and  Ki>batt  Ch.  J,  held,  that  if  he  had  afltgiied  the  breach 
only  ID  com  (peat,  yet  it  would  not  have  ferved,  bccaufe  the  cuAom  itfelf  being  inlire,  is  totally 
void  though  feme  part  of  it  slooc  might  be  good  in  law.— Mo.  S87.  pi.  1247*  S«  C.  adjudged^ 

5.  An  utagi  bj  ten  years  is  good  cuftom  by  the  ecclefiafiical 
lo^.    Per  Doderidge  J.  Roll.  Rep.  419.  14  Jac.  B«  R<.  in  c^e  * 
of  Goflin  y.  Harden. 

6.  Q\Aom  to  charge  anoihet^s  inheritance  for  a  thing  done  in 
trefervation  of  ity  is  good.  Sid.  i6l«  pi.  10.  Mich.  15  Car.  2* 
B.  R.    Smith  V.  Barreti 

7.  Cuftom  for  thofe  that  govern  the  common  to  inclofe  to  their 
proper  ufe.  Sid.  162.  Mich.  15  Car.  2.  B.  R.  in  cafe  of  Smith 
V.  Barret }  pier  Windham  J.  who  (aid  it  was  the  cuftom  in  Kingf- 
more  in  Somerfet. 

8.  The  mayor  and  commonalty  of  London  declared  on  a  cuf- 
toiD)  that  they  and  their-  predeceffors  have  bad  of  every  mafler  of  a 
ftnp  %d,  per  ton^  for  every  ton  of  cheefe  brought  from  any  place  in 
England  to  the  port  of  London^  from  the  eafi  of  London^  bridge^ 

*  in  thi  name  ofwetgbage^  and  that  the  defendant  oeing  mafter  of  a 

(hip^  brought  thkher  fo  many  ton,  &c.  Adjudged ;  that  the  liberty 
of  bringing  goods  into  a  port  for  (afety,  imports  a  confideratian  in  • 
itfelf;  andfo  a  judgment  in  B.  R.  was  affirmed  in  Cam.  Scacc 
3  Lev.  37.  Mich.  33  Car.  2.   London  (mayor  and  commonalty) 
V.  Hunt. 


(H)     What  (hall  be  good  Cufioms. 

A  copy-  [i»  TT  is  a  good  cuflom^  that  a  capybMir  fmr  life  may  tnsid^ 
e'lt.mV^  A  naUbimtiuuisufucctidMm,  Trial oJ«.:betwectt 
name  his     Rawles  and  Mafon,  per  Curiam.  J 

^luccefTor, 

and  if  the  lord  refufe  Co  admit  himi  the  boaagc  may  fet  |  mfonblc  fine,  tod  fo  be  (hall  be  id- 

toliifcd. 


ttiilte^.    Brownl.  1 37.  Rolls  r.  Hate,  S.  C.  ■  ■>!  Brownl.  85.  S«  C.  ugwsdi    And  ibid^ 

^91.  Ace.  3t*C.  it  S.  P.  agreed  to  be  good* 

r2.  Jurata  prcfentat,  mjod  eft  c|uaedafn  confuetudo  in  hundredo 
de  Mid*  in  lCancia»  quodjt  quts  in  adulurio  proUm  gfnuerity  f^  ipfi 
inde  non  pojjii  fe  acquietare  per  Ugem  Juam^  aut  nc/lgnovit  faHum^ 
ifa  quod  c$nvl/lus  fity  quod  ipfc  f9rufaciet  9mnia  hna  &  catalls 
fua  daminc  rr^i  ;  &  per  banc  confuetudinem  ballivus  rcgnaefeifivi( 
omnia  bona  cujufdam  adulter!,,  pro  quorum  captione  nunc  pre-> 
fentatur,  &  fatetur  quod  talis  habetur  confuetudo  in  placitando  hic« 
Mich.  21  £1  3.  B.  K.  Roc.  10.] 

[3«  It  is  a  good  cuftom^  that  an  iftate  of.fr$fh'pld  and  inherit 
tance  hath  ufed  to  pafs  by  Jumndir^  without  the  affent  of  the  lord 
in  his  ceurty  by  delivery  over  by  the  bailifF  to  the  feofFee,  ac-  * 

cording  to  the  form  of  the  charter,  to  be  inrolled  in  court,  or  fuch 
likcv    Co.  Lit.  59.  b.] 

[4.  If  the  Isrd  of  a  copyhold  by  cuftom  claims  to  have  a  fine 
of  the  copyholder,  upon  every  alteration  of  the  Lord^  he  it  hy  alie- 
nation^  or  otherwife^  this  is  a  void  cuftom  as  to  the  alteration,  *or 
change  of  the*  lord,  by  the  aft  of  the  lord  himfelf,  for  by  fuch  -. 
means  the  copyholders  might  be  opprefTed  by  the  muldtude  of  fines  L  ^^7  J 
by  the  aft  of  the  lord.    Co.  Lit.  59.  b.] 

[5«  But  it  is  a  good  cuftoni,  that  the  copyholder  hath  ufed  to  s.  c.  citrd 
pay  a  fine  upon  the  alteration  of  tbt  lord^  by  the  aU  of  God^  as  1^  A*"**  ^'=^* 
death  of  the  Lord.    Co.  Lit.  50.  b.  where  is  cited  a  cafe  to  be  "^' 
refolved  upon  a  reference  out  of  Chancery.   Trin.  39.  £1.  Arm- 
ftrong*s  cafe.] 

[6.  [^o]  It  is  a  good  cuftom,  that  a  copyholder  hath  ufed  to  s.c.  cited 
pay  a  fine  upon  every  alteration  of  the  tenant^  be  the  alteration  by  Hct.  127. 
the  a£fofGody  or  the  aSl  of  the  party.    Co.  Lit.  59.  b.]  ^'«* 

[7.  it  is  a  good  cuftom,  that  a  man  *  that  hath  a  ferry  over  a  ^u  frrmi 

r/v^r, -&C.J  the  word 

(that) 
(Kould  be  omitted. 

[8.  A  nun  may  prefcribe  or  allege  a  cuftom,  to  have  folam  vef  ^^  Ti;. 
turam  terrig  from  fuch  a  day  to  fuch  a  day^  and  by  this  the  owner  \^^^l^'^\ 
of  the  foil  Jhatl  be  included  from  feeding  there.    Co.  Lit.  122.J        6, 7.  and  ' 

the  noiea  there* 

[9.  5«  a  man  may  prefcribe  to  have  feparalem  pajluram  of  fuch  Sec  Tit. 
land,  and  exclude  the  owner  from  feeding  there.    Co.  Lit.  122. J    Jion^YL)*pl. 

6j  7.  and  the  notes  there. 


TO.  In  the  Ifie  of  Man  is  a  cuftom,  that  if  one  Jleals  a  horje  he 
Ihall  not  be  banged,  but  ihall  be  fined  and  go  quit,  becauie  the 


Br.  Caf- 
tomi»  pi.  5. 
.        ~.  ,    ,      M  .       r      .  -       1  1        ./.  cue* S.C. 

owner  may  have  his  hone  ^ain,  for  he  xrannot  be  eaten  ;•  but  if  — 4  (oft, 
one  fteals  a  hen  or  a  capon^  5cc.  he  (hall  be  hanged ;  for  it  fliall  be  ^H-  5'P* 
intended  that  it  was  taken  to1)e  eat,  and  fo  the  owner  could  never  lig^^^^* 
hane  kr^aia.    TUs  b  a  good  cuftoou    Mich:  35  H.  6.  37.  b.  ihi»t  Ifa 
28.  a.  per  Needham.  -  ^»^  »•»'• 

a  horfc  or 
•a  oy»  it  is  no  felony^  forthe  offender  onnot  hide  them,  [it  it  faid  in  the  margiO}  that  ihey  have 
Bfr  vooda  there]  biu  if  he  flcala  a  capoAi  or  «  pig,  he  fhali  be  banned,  ^c. 

r  Z  Thcit 


There  are  feveral  cuftoms  that  are  goed  ratione  loci  which  are  not  allowed  rhroughout  Englantl^ 
al  the  cafe  of  fenie  fole  merchant  in  London;  and  the  cuftom  of  (he  Ifle  of  Man  lo  bang  for  ftcai- 
ing  a  capon,  but  not  an  ox.    Sid.  267.  pi.  18.  Arg.  cites  12  H.  8.  5. 

*  f  I,  A  ciiftpm  that  d  Ujfei  fir  yeats  Jbull  hold  f^r  half  a  jtar 
beyond  bis  term  is  hot  good  j  agreed  by  adi  the  juftices;  So  a  cuf- 
tom that  a  Uffeefdr  life  may  leave  fur  auter  vie  is  not  good  ;  per 
Hales  &  Mountague.   Mo.  8.  pi.  i^,  HiU.  3  £•  6.  Anon. 

12.  Cuftom  to  have  stii  heriot  of  the  pur  chafer  of  lands  within 
the  manoi*,  if  the  copyholder^  the  vendor^  has  ho  live  beaft,  was 
adjudged  a  void  cuftom.  Bendl.  302.  pi.  295.  Trin.  13  Elizw 
Lyne  v.  Bennet. 

.  13.  A  cuftom  was  found  byverdi£)^,  that  copyholders  may  lei 
for  a  year  ad  pafturandum^  net  ad  colendum.  Le«  16.  pi.  19^ 
Pafch.  26  Eiiz.  B.  R.  in  the  cafe  of  Chani  v.  Dover. 

14.  Whefe'  cdmfhon'ltiw  and  cUflm  meei^  slnd  h  that  of  necef-^ 
iity  one  muft  have  the  preference  and  ftand,  the  common-law  (hall 
ht  preferred^  and  take  place  before  the  cuftom ;  as  rent  charge 
granted  out  of  land  at  common-law  and  borough-Englifti,  &c.  this 
rent  defcends  according  to  the  common-law.  And.  191.  pi.  2264 
Mich.  27  &  28  Eliz.  in  cafe  of  Smith  v.  Lane. 

15.  Cuftom  cannot  be  good  againft  ajiatute.  Cro.  E.  85.  ph 
4.  Hill.  30  Eliz.  B.  R.    Gfiain  v.  Wood. 

16.  In  Kent  there  is  a  cuftom,  that  if  the  freest enants  efa  caf-- 
tie  do  not  pay  their  rent  they  Jhall  lofe  the  lands  holden  of  it ;  and 

f   188  ]j  the  cujiom  of  Lidford-caftle  in  Com.  Devon^  is,  that  a  freeholder  of 
inheritance  may  notpafs  bis  freehold^  unlefs  by  furrender  into  the 
hands  of  his  lord,    oic  didum  fuit.    5  Rep#  84^  6.  Trin.  41  Eliz^ 
'     C.  B. 

17.  Every  cuftom  ought  to  have  four  infeparable  qualities. 
Firft,  it  ought  to  have  a  reafonMe  commencement^  (for  quod  ab 
initio  nonvaluit  traftu  temporis  nori  c6nvale(cet,  &  confiietudd 
ex  certa  caufa  rationabli  ufitata  privat  communem  legem.  Se-> 
condly,  it  ought  to  be  certain  and  not  ambiguous  \  for  incertapro 
nullis  habentur.  Thirdly,  it  ought  to  have  continuance^  time  out 
of  mind  tvithout  interruption ;  for  confuetudo  femel  reprobata  non 
poteft  amplius  induci.  Fourthly,  it  ought  not  to  exalt  itfelf  upon 
the  prerogative  of  the  King  ;  for  nullum  tempus  occurrit  regi.) 
Dav.  32.  a.  to  34.  a.  Hill.  5  Jac.  B.  R.    The  cafe  of  Taniftry. 

Allcudoma  18.  Cuftoms  Ought  to  be  reafonahle^  and  if  they  are  generally 
ought  to      inconvenient  they  cannot  be  reaionable«  and  if  thev  are  generally 

have  a  rea-    .  .  !•  •/•i«^i"  ^  / 

fonabiehi-  inconvenicnt,  though  not  mtfchievous^  yet  they  are  not  goodi^ 
tendment^  Afg.  and  agreed  per  counfel  of  both  fides.  2  Brownl.  87.  Pafch. 
as  if  a  cuf.       J       Q^   B   jjj  cafe  of  Rowles  v.  Mafon. 

torn  be  tor    ^  •'  ^ 

an  infant  to  make  a  feofTment,  infant  Cenaot  in  rail  cannot  do  it;  per  Eyre  J.  Show.  84.  cites  RolU 
^67.  Yelv.  1.  and  Cro.  £.  879*  Remainder- man  not  bound  by  thecuftumi  becaulc  it  inuil  be 
ukeii  ftri&ly-    Ibid,  and  cues  8  Rep.  Lctchfbrd's  cafe. 

19.  A  cuftom  was  alledged  in  the  town  of  J.  to  eleSl  every  year 
two  burgejfes^  who  ufed  to  make  a  feafl^  fuch  a  day,  and  the  de- 
fendant being  eledled  burgefs  refufed  to  make  that  feaft,  for  which 
he  yfd&  fried  20/.  and  imprifoned  till  he  paid  it.     It  was  holden  by 

tb0 


CttftontjBf.  t8s 

Ae  Court  to  be  a  good  cuftom,  and  well  returned,  and  the  pri* 
ibner  remanded.  Cro.  J.  555.  pi.  17.  Mich.  17  Jac.  B.  R. 
Wallis*s  cafe. 

20.  Cuftom,  that  if  a  copjh9Uer  kajesfir  ajiar^  without  licence^  Liti.  Rep. 
find  difs  within  the  jear^  it  Jball  hi  void  againft  the  heir^  is  a  good  ^^  u/id^* 
cuftom.    Hetr  126.  Mich.  4  Car.  C.  Bt    Turner  v.  Hodges.        liluLit. 

101.  s.  c. 
•djudged;  but  a  cuftom,  that  if  tlie  copyt^older  h4d  funrendcred  to  the  lord  that  the  lea  ft  (hould 
be  void,  had  been  a  bad  puliom«  becaiffe  he  might  fi)byert  jiod  deftroy,  by  bi«  owq  ^Gt,  the  faiQf 
eftate  which  he  himfelf  had  made, 

21.  A  cuftpm  in  the  dutchy  of  Cornwall,  that  in  the  &nie  lands, 
an  eftate  in  fee  (hould  defcend  to  the  younger  fon,  according  to 
the  nature  of  borough-Englifli  ^  but  an  eftate  in  tail  to  the  heir  at 
common-law,  and  held  good  per  tot.  Cur.  (abfente  Crooke.)  Mar, 
54»  55^  P}'  82.  Michf  15  Car.  Anon. 

22.  Tis  a  good  cuftom  to  dijlrein  the  under-tenant^  for  amerciar 
meat  laid  on  the  tenant  for  not  repairing  his  copyhold.  Mar.  i6i» 
pi.  231.  Hill.  17  Car.    Thornc  v.  Tyler. 

23.  Cuftom,  that  if  a  nutn  comes  upon  ny  land  that  I  may  heat  v 
bintj  or  if  he  puts  mv  goods  into  hjs  houfe,  diat  I  (hall  burn  his 
houie,  are  not  lawful  cuftoms.    Br.  Cuftoms,  p^r  5.  cites  35  H| 
6*25, 

24.  That  cannot  be  called  a  cuftom,  which  is  grounded  upof{  Kcir.  Chm. 
fraud.    Chanc,  Cafes  30.  Mich.  15  Car.  2.    Borr  v,  VandalJ.        f^J^c^p' 

25.  Cuftom  of  the  manor  of  Taunton,  that  the  wife  of  copy-  p^,  ^^^^ 
holder  fliall  have  the  inheritance  of  the  haron^  and  if  (he  marry  ^ 
fecond  hu(band  and  die,  fecond  baron  (hall  have  all  the  inheritance^ 

Cited  by  Windham  J.  Sid.  267.  pi.  18,  Trin,  i^  Car.  2.  B.  R* 
in  Newton's  cafe. 

26.  Every  cujtom  fuppofis  a  law^  and  if  it  be  not  irrational^  and  The  cafe 
entertains  no  contradictions^  it  is  good 'j  per  Vaughan  Ch.  J.  Freem,  ^•"•" 
jLcp,  64.  pit  76.  Mich-  1672,  in  c^fe  of  Collmerd  v.  Jackfon,        faifc  "mprU 

fonmeot, 
the  defendant  iuftified  by  «  c^ftolT)  in  the  city  of  Carlifle,  that  if  a  perfon  be  fiied  in  an  adion  of 
covenant,*  and  any  other  peH<ni  be  bail,  that  if  the  principal  do  not  pay  the  daniagei  that  are  re- 
coverei}  againft  him,  &c.  chat  the  bailiffs  have  o(cd  to  take  the  bodies  of  fuch  bail,  &c.  And  (hewt» 
that  an  a^ion  of  covenant  was  brought  againft  J.  S.  and  that  a  recovery  of  39I.  in  damages  was 
had  againft  him,  and  that  the  platnti^  was  bail*  and  thereupon  a  capias  was  fucd  out  againft  the 
imncipal,  and  returned  non  e(i  inventus ;  and  thereupon  a  capias  was  fucd  out  againft  ihc  bail,  by 
virtue  wherpof  he  arrefted  him.  Vaughan  faid,  if  an  ad  of  parliament  wcte  made,  that  if  the 
principal  do  not  pay  the  money  the  bail  (hould  be  taken  without  any  capias  fucd  forth  agaio^  the 
prwcipai,  no  man  would  doubt  but  it  were  godd.  ITreem.  Rep.  ^3*6^.  p),  76.  Mich,  1672. 
Collhed  V.  Jackfoo. 

27.  All  cuftoms  are  to  be  taken  fhriSlly^  when  thoy  go  to  the  s.  p.  Yciv, 
4eflru^i(fn  of  an  ejfafe.  3  Mod.  224.  Trin.  4  Jac.  2.  B,  R.  by  p;,;",f^Vfe; 
Eyre  J.  in  cafe  of  King  v.  Dillifton,  — s.  P. ' 

Le.  1.  in 
rafe  of  Bornford  v.  Packingtoo.— — S.  P^  Arg,  Cart.  8S.  in  c%fe  of  Smith  v.  Paynton,  cii^f  the 
iame  cafes,  and  S,  P. 

28.  Holt  Ch.  J,  cited  a  cafe  of  Maiden  in  Effix*  The  corpo* 
ration  there  prefcribe  in  a  que  ejlate^  that  they^  and  all  thofcy  &c, 
fim^^  ^fjhoreof^  8cc,  have  ufod  to  repair  the  port^  in  confiieration 

P  3  whereof ^ 


}^9 


Cu(lont0. 


fvbereo/f  tbey  have  vjid  time  whereof^  8cc,  t9  nceivi  far  all  larnfs^ 
fold  within  the  prectnif  of  the  borough-,  a  certain  rate  of  lO  in  the 
poundy  out  of  the  purchafe  mohey%\  and  it  was  adjudged  a  good 
cuftom;  and  this  is  what  they  call  (land'cheap\)  for  the  land- 
holder reaps  a  benefit  by  the  trade  coming  to  the  town,  by  reafon 
of  the  port,    Ld.  Raym.  tlep.  386.    Mich*  ip  W.  3.    Vinken- 
fterne  v.  Ebden. 
Yet  if  no         29.  Thc  reafons  hj  which  a  cujtom  is  fupported^  are  generally 
bTriWor  *^f^-     ^'^*»  becaufe  the  party  that  is  bound  by  it,  has  benefit  by 
\  the  begtn.    //.     Secondly,  that  the  party  that  claims  the  advantage  of  it,  is 
iogof  a       zt  charge  by  reafon  of  it.     Thirdly,  that  it  may  have  a  reafonahU 
no»*fcqur    commencement^  ox  fupprefs  frauds  and  the  two  firft  of  thefe  Veafons 
tur  that  the  hold  in  the  cafe  of  toll  travers  and  toll-thorough.      Arg.  6^ 
cuftom  for   Mod,  124*     Hill.  %  Ann«  B.  R.  in  c^e  of  Cuddoi^  v.  Eaftwick. 

chitcaufe 

if  unreafoDtblei  and  waa  agaioft  reafon  io  the  beginning,  for  there  are  feme  thynica  for  which  no 
reafim  can  beg/vrw,  aa  borough  £ngli(h  and  gavelkind  i  per  Cok«  Ch.  J.  a  Bold.  ^96.  Hill, 
11  Jac*  B,  R.  10  cafe  of  Hix  v«  Gardiner. 


30.  A  cuftom  which  m«y  be  general^  and  extend  to  all  the  fub<« 
jeAs  in  England,  and  is  not  warranted  by^  bat  contrary  to  the 
common  law^  is  void.  Gibb.  51^  Pafch.  2  Geo.  2.  B.  R.  Shei^-*, 
born  v«  Boftock^ 


(I)    Agalnji  the  Law  of  the  Land. 

[l,  TT^  VERY  cuftom  againfi  the  maxirt}  of  the  common  law  \^ 
\}^  not  void,     Davies  i.    Taniftry  30. J 
Br.  Cuf-  [2,  For  it  is  a  good  cuftom,  that  a  feoffment  of  tenant  in  tail 

dr*S**c^'  "'^'^  warranty^  Jball  not  be  a  difcontinuance.     30  AfH  pi.  47,} 
FJteh   p'         [3.  It  is  a  good  cuftom,  that  a  woman  /ball  not  have  dower y 
fcription,  '  where  Jbe  received^  during  the  covert uroy  part  of  the  money  foertbs 
oi.  30.  ciiea  fale  of  the  land.     20  E.  3.    Brook  Cuftoms,  53.] 

^'  4*  It  is  a  good  cuftom,  that  tf  a  man  marries  a  widoWy  Jbe 

*L  ^9^  J  Jball  not  have  dower.     Kitchin  149.    Da.  I.  30.  b.] 
/"  ^      V       ♦  [5.  But  a  cuftom,  that  the  wife  of  tenant  in  fee  fi^all  not  be 
/^^^  endowedy  is  not  good.     Da.  i,    Gavdkind  49.  bu] 

[6.  A  cuftom,  that  the  wives  of  Irijh  lardsy  or  captains,  ought 

to  have  the  foJe  property  in  certain  parts  of  the  goods  during  the 

cover  tur  ey  with  power  to  difpofe  of  them  without  the  affemt  of  tht 

hufbandy  is  not  good,  becaufe  it  is  againft  the  common  law^ 

Da.  i«    Gavelkind.] 

Br.  Cuf-  t7-  ^^  '^  *  %t>o^  cuftom,  that  if  a  man  be  feifed  of  land  for 

tomsipi.tx.  2|.o  weeksy  though  without  tit Uy  he  fl>all  not  be  ostfled  by  intrj^ 

IM%?.'^.  «^''***'^  aSiiom.     21  E.  3,  46.  b,  adjudged,] 

ciics  S.C. — Jenk.  SI.  pi.  40.  cU^a  S.  C^  and  fayi,  that  chU  i<  a  good  cuftom. 

•  Br.  Cuf-        [8.  A  cuftom  j^  t^at  the  tenants  of  an  honour  Jball  pay  far  iveryt 

citMMH  4!  ^^i^^^^i^^  ^  /^^  '*  ^^<  '«^A  **  'wt  goodj  becaufe  it  is  agaiDft 
m.s.c.^ayai  the  law>  that  any  fhould  make  fine  for  an  alienation  but  the 
>^  >  »<*-     King's  tenants,  *    14  H.  4.  3I    But  quserc  thereof,  for  if  it  were 


againft  rcafon,  the  law  would  not  allow  it  the  Kin?.    Contra  I  ^^^  •  otf- 

J4H.4.  I.]  .fiDefor 

a  good  cuftom,  but  that  he  ought  to  allege  fctfin,  ftc.  and  ought  to  fhew  what  liae  certMn  he  Ihall 
have,  per  optimiin  opinioncm,  and  ih«t  fuch  coftom  ought  to  be  (hewn  to  be  allowed  in  cjre, 
per  Cur.  becsufe  k  it  aj(ain(l  common  right,-— -—Fi:z.  CnttoiiM,  pi.  ift.  citea$.C. 

K  Br.  Cuftnir.s,  pi.  17.  Hank  J  faid,  that  in  feverai  placet  there  it  a  cuftom,  that  fnnk^lenaDt 
uho  if  fcifed  in  fee,  wtien  h^  will  alien  (hall  come  into  court  and  furreoder  theUndi  and  lb« 
alienee  (kull  m^kc  fine,  and  if  be  doea  not,  U|e  lord  may  feilc  for  ibc  alienation* 

f  9*  A  cuftom  againft  commen  rigbt^  is  not  goocL    7  H«  6.  32.} 
f  10.  A  cuftom  is  not  good^  that  trinches  in  prejudla  if  tbt 
-whole  realm.     7  H.  6.  32. 


[I,  2]    As  to  Proceedings  in  Inferior  Courts.    In  what 

Cafes  not  good. 

[ii.  It  is  no^  a  good  cufiom  ef  a  court  to  award  a  capiat  In  *  See  Tit. 
^n  a£tioo  of  debty  or  other  fuch  writy  before  anyfummoHS  awarded^  Proceft^) 
for  this  is  againft  the  courfc  of  the  common  law^  and  all  courts,  an'd'fh^*^* 
JPafcb.  3  Jac.  B,  R.  between  Banks  and  Pembleton,  in  a  writ  of  notea  there, 
error.  Pafch^  5  Jac.  B.  R.  between  f  Ballard  and  Cooke,  ^  Sec  Tit. 
the  which  intratur  Triiu  4  Jac.  Rot.  681.  Hill.  4  Jac.  B.  R.  JfXwd^ 
between  %  Moyle  and  Catchn^ed,  adjudged)  which  intratur^  Trin.  (G.cl)pl.4. 
4  Jac.  Rot,  1609. J  ^l&;Tit. 

Error  (L.  b)  pi.  6.  and  (G.  c)  pi.  4.  S.  C. 

["12.  It  is  a  good  cuftom  in  London,  that  the  mayor ^  recorder^  Cro.E.i68. 
fr  'any  alderman^  being  ti  juflice  of  peace^  may  take  depojlitons  of  J,^^'  ^^' 
any  pcrfon  produced  before  them,  in  perpetuam  rei  mernvriam  ex  Cooper/ 
parte  alicujus  perfonet^  and  that  fuch  depojitions  Jhall  he  recorded  SC.butbe- 
there  in  perpetuam  rei  mcmoriam,  and  that  theft  depojitions  fo  ^^^  .iJcgcd! 
taken  J  for  any  perfons  there  given  in  evidence^  Jhall  be  good  evi^  that  London 
dence  to  a  jury y  to  induce  the  confciences  of  any,  and  to  enforce  >»»n  ancient 
the    truth.     This  is  a  good  cuftom,   though  thefe  depofitions  di^railon 
may  be  taken  in  perpetuam  rei  memoriam,  without  any  fuit  de-  wat  not 
pending  contra.      HilL  32  El.   B.  R.   between  Kinncrfby  and  9**?^  •  ^^T 

Jrn  °  ,  •'  "^  It  It  a  thing 

COOpcr.J  traverfaWe* 

the  adion 
'being  grounded  upon  i*«  and   thercforr  adjudged  for  the  defendant.-— .——a  Le.  9S.  pi.  120. 
KymerHy  v.  Cooper.  S.  C.  and  adjudged  igainft  the  plaintiff  for  the  faid  default  in  the  declaration. 

[13.  It  is  not  a  good  cuftom  in  London,  that  if  a  man  becomes  [  191  1 
.  bail  for  another  in  an  a^ion  there^  and  the  tlaintijf  recovers  againjl  Cro  E  18  < 
the  principal^  and  Juts  out  a  catias  againfi  him^  and  the  Jheriffre^  pi,  7.  S.  c. 
turns  non  eft  inventus^  that  prejentfy  upon  this  return^  without  any  the  cuftoiA 
fcire  facias  againft  the  bail,  the  bail  may  be  taken  in  execution  upon  ^|"  jj^^ 
bis  recognizance  *f  for  this  is  againft  the  law  and  reafo%  inafmuch  able. — • 
as  if  be  had  fued  his  fcire  facias  agaiiift  the  bail,  they  mi^bt  have  ^  Le.  ao. 
pleaded  the  releafe  of  the  plaintiff,  or  death  of  the  principal,  &c.  ji]2dg»i 
Trin.  32  £1.  B.  R.  between  Devered  and  RatdiiFe,  adjudged.]      accor£^g» 

P  4  ly.- 


)y.-7Cr<).  Cv  |5s.  pi.  $*  Mich.  15  Car.  B.  R.  Anon.  S.  P.  as  to  the  city  of  Wtfttninfler. 
e  Mod.  05.  S.P.  per  Cur.  obiter;  but  faid,  tbat  tbis  cuftom  cannot  be  fupported  by  rcafopt  an<J 
tQOttgb  the  cuftomt  in  London  are  confirmed  by  z€t  of  partiament,  yet  *fach  cuftoms  which  are 
foHtradiBory  to  reafetty  and  10  the  prtncipUx  of  the  common  Uw,  (ball  not  be  allowed  la  B.  R^ 
J5  Mod.  9«|.    Trin.  7  W.  3. Jcnk.  83.  pi.  ^2.  $.  f. 

[14.  So  It  is  not  Z  good  4:ujlem  in  (fn  inferior  court  upon  a 

judgment  in  the  fame  precjpt^  in  nature  of  a  capias  ^d  fatisfaciend^ 

to  give  a  ivarrant  to  the  bailiff  to  take  the  principal  tn  execution^ 

if  he  may  be  founds  and  in  bis  default  to  take  the  bail ;  for  this  is 

dgfUnft  the  law  (o  tak^  the  bail  before  a  capias  returned  sfgainft 

fhe  principal,  and  fcire  facj^s  iigainft  the  bail.  Hill.    10  Car. 

«         B*  R.  between  Seaborne  and  Savaker,  pef  Curiam*  upon  demurrer 

Jntratur,  Trin.  10  Car.  Rot.  572.] 

•  $eeTit,         [15.  It  is  not  a  good  cujiom  in  an  inferior  court  (which  is  not 

'Trial  (Re)  ff^i^hin  ^e  Jl<^tute  ^  32  [3jS.]  H.  8.  to  grqnt  a  tabs  de  circum^ 

the  notes    Jlontibus^  becaufe  this  was  againft  the  law,    Pafch.  |6  Jac.  Bi  R, 

fhere,         between  *  Goodyeare  and  Elvin,  dubitatur.  .Mich.  11  Car«  B.R^ 

''■■■'^**^  between  Cowpjand  and  Burnet,  adjudged  f  in  a  writ  of  error, 

t  roi.j64.  upon  a  judgment  given  in  the  liberty  of  the  dean  and  chapter  of 

^■"^^^^      York,  and  the  judgment  veverfcd  accordingly.     Intratur,  Hill* 

JO  Car,  Rot.  1195.] 

[16.  It  is  a  good  cuftom  in  an  inferior  courts  that  ufihen  anf 

man  comes  iq  the  grand  dijlrefs  in  any  pUa^  and  it  is  returned  that 

he  is  dijirained  by  his  g'Oods^  i^  quod  nihil  habet  ulterius  per  quod 

^ringi  poteji^  that  his  goods  Jhall  be  delivered  to  the  plairitifi^ 

finding fecurity^  that  if  the  futt  paffes  for  thi  defendant^  tbaihe 

J3>all  hc^e  again  his  goods^  ana  that,  if  it  pafs  for  the  plaintiff,  that 

ne  ihall  have  them.     Mich.  13  £.  3  B.  R.    Rot.  160.  in  Maid^ 

(Ipne  in  Kent,  in  the  cp^rt  of  the  archhifhop.] 

txo.^t.u,^.  ^    [17*  A  cuftom  in  an  inferior  (lourtj  to  try  ijfues  by  fix  Juror^ 

pi.  3.  Tre-  is  x\o%  good,  though  many  courts  have  ufed  it.  and  many  judgr 

v!  Perry-     ^^^^  depend  thereupon.     Trin.  8  Car.  B.  R.  between  Tredin- 

inan.  s.^,  wicke  and  Perymfui,  adji|dged  in  a  wri^  of  error  upon  a  judgment 

adjudged,     ii^  iBodmyn  in  Cornwall,  ^^i  the  judgment  reverfed  accordingly  j. 

cuftom  *wa9  ^o^g*^  i'  ^l^cn  appeared  tp  th^  Court,  by  many  certificates,  that 

void }  and    more  than  twenty  coqrts  in  Cornwall  bavp  the  (sune  cuftomS| 

Jones  !•      juid  infinite  trials  there  according fy,} 

laid,  that  ^  o-^u 

though  in  fome  parts  of  Wales  there  are  fuch  trials  by  (\x  only,  that  i|  by  reifon  af  the  llatute  ^f 
34  H.  9«  which  appoints,  that  fuch  trials  may  be  byGx  only,  where  the  cullom  hath  been  fo,  .  y,. 
CuUom  to  try  ky^x  jurors,  onlefs  it  be  in  Wales,  where  it  is  confirmed  by  afi  of  parliament,  or  to 
^^ke  fxeiy^tion  ^,  My  md  &odi^  \%  %  vo\4  ^uttoip.  §i4.  23;^.  pi.  3€.  Mich.  1$  Car.  %,  B.  R', 
^i|m  V.  Huukiu, ''  ^ 

[i8*  It  18  %  good  cuftom  in  the  county-palatine  of  CbeJ^erj  that 
^  judgment  be  {here  given  in  a  hafk  courty  and  thereupon  a  writ  of 
}rror  is  brought  before  the  chief  iufiice  there^  and  he  reverfesthtf 

^  firfi  judgment'^  to  give  cojis  to  bitn  at  wbofe  fuit  if  is  reverfed, 

Trin.  9  Car.  B.  R.  between  Fodeh  and  Maddock,  intratur, 

[  192  ]  Pafch.  8  Car.  Rot.  397.  admitted  in  a  writ  of  error,  where  il; 
was  certified  as  a  ciiuom^  and  agreed  per  Cur^m^  to  be  a  goo4 
^^ftpm.J 

fi9;l^ 


f  19.  It  is  a  good  cuftbm  in  an  tnfgrior  cmri^  thai  iH  an  aGlon  Craor  of  « 
pfdibty  if  the  defendant  does  not  deny  the  debt^  but  petit  quod  inqui-  f^^^^ 
fotur  de  vero  debito  fecundum  confuetudinetn^  that  a  jury  may  be  debt  upoa 
returned^  that  Jhatt  try  ity  qnd  if  they  find  it  to  be  a  true  debt^  obligaiion, 
that  the  flaintiff  JbaU  have  judgment  thereupon,     Mich.  11  Car.  J^jJcnda'^ 
B.  R.  between  Smith  and  Watfon,  adjudged  in  a  writ  of  error  conicded  it 
upon  fuch  judgment  in  Norwich,  and  the  firft  judgment  affirmed  *<>  ^c  bit 
Ittcordingly.   fntratur,  |0  Car.  Rot.  676,]  ^^^^^ 

to  the  cttl- 
lom. there  prayed  quod  inquiratur  dc  debito;  9  precept  waa  awarded  to  make  an  inquefti  which 
waa  returned,  and  foand  to  be  a  film  ccrtaio,  for  which  the  plaiutifF  had  judgment ;  tbii  waf 
aifigned  for  error,  but  becaufe  it  was  done  according  to  cuftom,  it  was  not  .reverfable,  and  thv 
judgment  waa  a(Brmed«  Cro.  £.  894.  pt.  12.  Trin.  44  £Uz.  B.  &.  Grice  v.  Chambera.— ^ — — 
An  adion  of  debt  waa  brought  upon  a  bond  in  an  inferior  court ;  the  defendant  cognovit  adionem 
^  petit  quod  inquiratur  per  patnam  de  debito.  This  pleading  caqic  io  qqeftioo  in  B.  R.  upon  % 
y/TW  of  error;  But  was  maintained  by  the  cuftom  of  the  place,  where,  &c.  Hales  faid,  that  it  waf 
f  good  cuftom ;  for  perhaps  the  defendant  has  paid  all  the  debt  but  ipl.  and  thia  courfe  preventf 
•  toit  in  Chancery,  And  it  were  well  if  it  were  eftablilhed  by  ad  qf  parliament*  a^  i^e  comipof^ 
|aw.    Mod.  96.  pi.  1,    Mich,  s^  Car.  3.  B<  R*    Anon* 

[20.  If  there  be  a  cuftom  In  an  inferior  courty  that  if  a  wan 

brings  an  a^ion  againfl  another  therey  and  the  defendant  appear^^ 

find  pleads  to  ijfuey  and  at  the  day  of  trialy  the  defendant  being 

folemnly  calUdy  does  not  appeary  nor  find  pledgesy  qui  eum  mana<- 

capere  voluerLnt,  to  have  his  body  from  court  to  courty  at  every 

towrt  ibereafier  to  be  heldy  till  the  plea  be  determinedy  as  he  ought 

by  the  cufionty  but  in  contempt  of  the  courty  recefftt  isf  defaltam 

facity  ana  judgment  is  thereupon  given  i   yet  this  is  not  a  good 

xuftom,  but   utterly  unreafonable ;    but  they  ought,  according 

fo  law,  to  take  the  inqueft  by  default ;  for  if  he  had  appeared, 

and  ftaid  in  prifon  without  finaing  pledges,  yet  they  ought  not  to 

have  given  judgment  againft  him,  if  he  would  have  pleaded  to 

iflue.     Trin.  i|  Car.  d.  R.  between  Burges  and  Sparke,  per 

Curiam  adjudged,  and  fuch  judgment  given  m  Plymouth  revorfed 

liccordingly.     Intratur  Hill.  12  Car.    Kot.  576.] 

[21.  It  is  a  ^ood  cuftom  in  Brifloly  in  the  court  of  T^lfy  therey    t sty.  sat. 
held  before  the  Jheriffs  and  bailiffi  of  the  cityy  to  maintain  an  action  Trin.  1650. 
u^n  the  cafey  upon  a  concefj^  folvere^  Jcilicety  that  the  defendant  v/ Ariawr. 
eonceffit  folvere  to  the  plaintijf  60L  pro  diverfis  denariorum  fummis  s.  P.  and  * 
eidem  quarfnti  per  defendentem  prius  dcbitis  folvend^  \  though  this  ^«m»  to  be 
js  not  good  at  common  law,  and  though  a  man  cannot  before-  juagmi^ 
hand  know  upon  what  contrad  this  is  brought  till  it  conies  to  affirmed; 
trial.     Mich.  15  Car.  B.  R.  between  \  Orchard  and  Jeqkens,  J?*"^^.. 
per  Curiam,  in  a  writ  of  error  out  of  Briftol,  where  this  was  that'aSt 
affigned  for  error,  that  it  was  againft  the  law,  as  to  this  matter,        ^ 
but  reverfed  for  another  caufe,  and  the  judgment  affirmed*  *Fol.56j. 
accordingly,    Intratur,  Mich.   14  Car.    Rot.    194..  ^and  fo  ad«  ^ ,    w      * 
judged  in  a  writ  of  error  upon  a  judgment  in  Briftol.     Hill.  7coftJI5,I*Jn 
1\  Car.  B.  R.    Rot,  1238,  1^39,  in  two  adiions  between  Lawford  aconoeffit 
^j|d  Cooke,  and  the  judgments  affirmed  accordingly.]  folvere; 

thoDgb  tt 
win  not  if  brought  by  an  executor.— —Siy.  198.    Hill.  1640.  B.  R.    Faftban  v.  Sparing. 
S.  P.     ■       S.  C.  cited  a  Ld.  Raym.    Rep.  143a.    Mich.  13  Ceo.  B.  R.  in  cafe  of  Story  ^. 
Atkins,  in  which  it  waa  held  in  an  adion  brought  in  London,  that  th^  cuftom  need  not  to  be  Cet 
foith  «t  ]ai|e  itt  aa  a(fiua{ilit  [btverC|  viy  h^ok  than  in  a  concdQt  folvere^  in  which  cafe  it  has  bewi 

«dj«dscdt 


«i93  €li(tonui(v 

adjudged,  the  cuflom  Med  not  be  fet  forth  at  largey  but  that,  declaring  fecondain  coofuetirdifteiRt 
dec.  was  ^fEcicnt:  and  cited  4  Le.  i*^.  Mich.  29  El'tz.  B.  B.«  Hov^fKa's  casx.  And  Fot- 
Icfcue  J.  faid,  ii  bad  been  not  long  fi  nee  adjudged  inchucoutt,  in  cfifcof  STavcNS  v.  BaiTLANPt 
that  there  is  no  necefDty  to  fet  oat  the  cuftom  at  Urge  in  a  conccjfit  folvere,  d(C.  but  that  laying  it 
fecttBdura  coAfuetuduiciD,  dec.  ia  iuilicicDt. 

♦  22,  Trefpafs  by  J.  againiLB.  becaufe  the  plaintiff^  is  lord  of 
the  hundred  and  ought  to  difirein  for  the  King's  duties  throughout 
the  hundred^  that  he  diftretned  fuch  a  day  for  the  King's  duties, 
and  the  defendant  made  refcoufe^  the  defendant  trefcrihed  in  cujlom 
in  his  manor^  where^  &c.  that  when  any  dijirefs  ts  taken  there  for 
debt  of  the  King,  or  other  Caufe,  that  hefhall  take  it  and  put  it  into 
his  park  for  three  days^  and  if  the  offender^  in  this  time,  tenders 
4imendsy  that  he  Jhall  re^have  his  goodsj  and  (aid,  that  the  plaintiff's 
bailiff  diftreined  for  debt  to  the  King,  and  his  bailiff  took  it  and 
put  it  into  the  park  for  three  days,  and  demanded  judgment  fi 
adio,  and  bec^ufe  it  is  only  a  hondage  to  the  defendant  to  keep 
the  diftrefs,  and  no  profit,  and  that  fuch  cuftom  cannot  bind  the 
King  without  fpecial  grant  of  it,  therefore  by  award  the  plaintiff* 
recovered  his  damages,  and  the  cuftom  condemned,  fir,  Cuffoms^ 
pi.  20.  cites  21  £.  3.  4. 

23.  A  cuflom  was  alleged  in  the  town  of  C  that  if  the  tenant 
eeafe  by  two  years^  the  lord  fhould  enter  into  the  freehold  of  the 
tenant,  and  hold  the  fame  until  he  were  faiisfied  of  the  arrearages, 
and  it  was  adjudged  a  cuftom  againft  the  law  of  the  land,  to  enter 
into  a  man's  freehold  in  that  cafe  without  action  or  anfwer. 
a  Inft.  46, 47.  cites  43  E.  3  32. 

24.  Praecipe  quod  reddat,  where  the  cuftom  is,  that  the  heir 
fhaU  have  his  land  at  the  age  of  fifteen  years,  or  may  alien  when  he 
can  meafure  a  yard  of  clothy  yet  in  pracipe  quod  reddat^  fuch  heir 
(hall  have  his  age,  and  fo  it  feeois,  that  cujiom  Jhall  be  taken JlriSfly^ 
and  not  extend  to  be  oufled  of  his  age  in  thofe  points.  Br« 
Cuftociis,  pi.  14.  cites  11  H.  4.  29,  30. 

Codb.143.  25.  A  cuftom  of  a  manor  was  found,  that  z  feme  covert  might 
pl.  178*  '83  devife  her  copyhold  lands  to  her  baron,  or  to  a  Itranger,  by  affent 
shipwithv!  of  her  baron;  the  Court  thought  the  cuftom  not  unreafonable^ 
Sheffield.     Mo.  123.  pi.  268.    Pafch.  25  Eliz.  Anon. 

5.  p.  of  a 

tift  to  the  hnfband ;  but  the  Court  held  the  cuHotn  unrearonible,  and  it  (hall  be  intruded,  thit  flie 
eing  fub  potefUte  viri,  did  it  by  coercion.  Fleetwood  argrd,  tb<it  the  cuftom  might  be  gopd» 
bccaufe  the  wife  was  to  be  exammrd  by  ihe  forward  of  the  court,  as  the  manner  is  upon  a  finei  to 
be  examined  by  a  jud^^e;  but  10  thit  the  Court  r4id  nothtng.— >—« — 9  Le.  81.  pi.  12a.     Pafch. 

90  £liz.  C.  B%     Skipwitn's  cafe.     S.  C.  adjoinatut. -^t  And.   152*  pei  Cur.  cites  ^  &•  a. 

It.  Nortbi  where  it  was  agreed,  that  fuch  ciillom  war  not  allowable  by  law. 

.Anaftion  -^6.  In  a  writ  of  error  by  W.  v.  B.  upon  a  judgment  given  in 
hxothT^^  the  court  of  the  city  of  Briftol  j  the  cafe  "was,  that  B.  was  plaintiflF 
vponmeti-  in  the  fild  court,  againft  W.  in  an  adion  of  covenant,  and  de- 
trffitfilyere^  clared  of  a  covenant  made  by  word  by^  the  tefiator  of  W.  with  5. 
Vk^lfwit^'  and  decWd  alfo,  that  within  the  faid  city  there  is  ^xujiomy  that 
chanty  and  conventio  o^e  tenus  faRa^  fhall  bind  the  covenantor y  asjhrongly  as 
thicif^of  if  it  were  made  by  writing  ;  and  it  was  faolden  by  the  Court,  that 
iknd  exMp^  that  cuftom  dodi  not  warrant  this  aftion,  for  the  covenant  hisids  by 
tioo  vyaa  thf  cujlom  the  twtnaMrr^  but  daes  uQt  extend^  ts  his  ace^sOarsj  and 
i«kcD»be.  a  cuftom 


f  cuftom  dull  be  taken  ftri(^y,  and  therefore  die  judgment  was  «»<<  the 
reverfed,    2  Le.'pl.  3,    Hill.  Eliz.  B.  R.    Wade  v.  Bcmboe.       1'^]^.''' 

thn  in  the  ■ 
4e^laratioH  of  the  cttjlom;  but  braaufc  ia  the  cod  of  hit  pl«a  he  faid,  protcftaiMlo  fe  fiequi  querelam 
fecundum  conruetudinem  civitatis  B.  the  fame  was  awarded  to  be  good  ;  and  the  exception  dif- 
^llowed.  Godb.  4^.  pi.  63.  Mich.  ft8  dk  39  £lii:.  B.  R.  Anon.— ——Sty.  145.  Mich'. 
B4  Car.  B.  R.  in  cate  ot  Twigg  v-  Roberts,  the  Court  faid,  that  this  cuAom  has  been  allowed 
againft  the  party  that  made  the  cootrad;  but  the  doubt  in  the  principal  cafe  it*  whether  it  be 

![ood  againft  an  executor?     for  a  concel&t  folvere  ia  without  any  confideracio%  and  Roll  Ch.  J* 
aid,  thia  cuftom  breaka  tbrec  fules  of  the  law, 

28.  A  lord  cannot  prefcribe  to  ftav^  a  fine  rf  every  teua»t  fiat  f  I94  1 
marries  bis  daughter  without  his  licence^  for  it    is  againft  the  ^9^/ there 
freedom  of  a  freeman,'  that  is  not  bound  thereto  by  a  particular  "'v  *^.* 
tenure.    Hawk.  Co.  Litt.  211.  T^^^ 

•  that  tvefy 
^tmmnt  that  h^lit  in  bandage^  tbefreebolJ  hthg  in  the  hrd^  fliall  pay  fuch  finci  thoogh  hia  pcribn  be 
free.     Ibid.— —Liu.  S,  aog.  and  Co.  Litt.  139.  b.  140*  a. 

29.  No  cuftom  can  help  that  which  is  againft  common  lavr, 
as  where  in  cafe,  the  court  of  S.  the  S.  the  defendant  made  de- 
^ult,  &  habuit  diem  per  confiietudinem  villae  praedid.  this  is 
againft  law,  it  being  an  apparent  difconti nuance,  and  judgment 
there  given  was  reverfed.  Cro.  J.  357.  pi.  15.  Mich.  12  Jac. 
B.  R.    Peplow  V.  Rowley. 

30.  A  cuftom  was  alleged  in  the  Spiritual  Courts  that  all  thofe 
that  dwell  in  fuch  a  houfe  had  ufed  to  find  meat  and  drink  for  the 
ehurcb'Wardens  and  the  farfons-^  going  in  procejfion  in  Kogatinn 
weeky  at  the  faid  houfe ;  but  the  cuftom  was  held  to  be  againft 
law.    Mo.  916.  pi.  1301.    Mich.  13  Jac.    Reynolds^s  cafe. 

31.  Cuftom  alleged,  that  he  and  sdl  the  occupiers  of  the  (aid 
meadow  clofe  have  ufed  fugare  H  refugt^re  averta^  from  the 
meadow-clofe  to  the  moor-clofe,  and  from  thence  to  the  court- 
clofe ;  this  is  a  cuftom  only  to  do  a  wrong  and  fo  not  good^ 
and  judgment  accordingly.  3  Bulft.  326.  Hill,  i  Car.  o.  R. 
Turner  v.  Denning. 

32.  In  the  Borough  Court  of  Southwariy  a  capias  was  awarded 
^g^i^fi  ^he  defendant^  who  was  fued  there  as  admnijtrator^  and 
devaftavit  returned  upon  him,  and  fieri  facias  was  awarded  againji 
tie  baily  fecundum  confuetudinem  i  it  ieems  admitted,  that  this 
cuftom  is  void ;  but  the  writ  of  error  was  abated,  becaufe  the 
principal  and  bail  j'oin^  in  it. '  Palm.  567.  Trin.  4  Car.  B.  R» 
Flaw  V.  Richards. 

33*  Trefpals  for  taking  beef;  the  defendant  fJeads  a  cuftom  Mo4.ftoa* 
f$  chufe  fitpervifers  of  vi&uals  at  a  conrt-leet;  that  he  was  there  PV.^f'f;^ 
chofen,  and  having  reviewed  the  plaintiff^s  goods,  found  the  beef  jforth  dubi- 
to  be  corrupt^  which  he  took  and  burned*    The  plaintiff  demur^  taatc. 
for  that  the  Cttflom  is  unreafbnaUe,  and  when  meat  is  corrupt  and 
fold,  there  are  proper  remedies  at  law,  by  aAion  on  the  cafef, 
or  prefeotment  at  a  leet ;  and  cited  9  H.  6«  53.    11  £.3.  4.  6* 
and  &ati  x8  Eliz.  c^  3.    But  the  Court  held  it  good  Cuftom, 
and  judgment  was  gtvta  for  the  defeodant  s  the  chief  Juftice 

being 


194  €uftom0  of  lonnon* 

being  not  clear  in  it.     2  Mod.  36.     Trin*  %*J  Car.  2.  C.  B, 

Vaughan  v.  Wood. 
3Keb.36i.      ^^  Tfefpafs  for  taking  his  goods;  the  defendant  juftifies  by 
Siil'ic-^'  virtue  of  four  feveral  attachments  out  of  BUmfbury  courty  and 
cordingiy,    fets  forth  that  the  cuftom  there  is,  uponjucb  attacbnunt  to  detain 
^d  that       tljg  gffods  till  the  owner  give  fecurity  ad  fatisfaciendum  the  plaifUiff^ 
Souid  bT^  A  debito.    Refolvcd  the  cuftom  was  unrcafonaWe.    Freem.  Rep, 
only  for  ap.  321.  pK  400.    Mich.  1674.  Bt  R,    Watfgn  v.  Parlbns. 
pcarance,         j^,  |t  ig  ^  general  rule  that  cuftoms  are  not  to  be  enlarged 
!be  £bt«     beyond  the  ufage^  becaufe  it  is  th^  uiage  and  prai^ce  that  aiakes  th^ 

law  in  fuch  cafes,  and  not  the  reafon  of  the  thing,    Per  Trevor 

Ch.  J.  Gibb.  243. 

Jfot  mofe  of  cuftoms  in  general,  fee  Cu(tOUt»  and  other 

proper  titl^Sf 


T» 


c  195  ]  CuHontfi^  of  Honbon. 


roi.530^       (A)    An  Jldlion  brought  there  hjr  the  Cuftom, 

"•Cro.  C.  [i.  A  ^  adion  by  die  cuftom  lies  in  London /ir  thefe  words 
M,  P^-J*'  Jl\  fpojce  of  a  wpm^  thou  art  a  whore^  and  will  play  the 
UxTv'coo.  ^^^^^fi^  two-pence^  for  iq  London  fuch  women  (ball  be  carted, 
peris.c.ac  M.  13  Car.  B.  R.  between  B^voir  and  his  wife,  againft  Cooper, 
cordiagiy.  per  Curiam,  after  an  habeas  corpus  and  procedendo  granted,  a 
l)tiiton*v?'  fuperf<^<ieas  was(  denied  i  but  the  opinio^  of  Berkeley  waa  the 
Hanrifooy'    contra,  for  that  Co.  4.    Oxford's  oafe,  is  contra ;  and  in 

S.C.accord-  thi$  thefe  precedents  were  cited,  fcilicet,  between  Bond  and  Watfon, 
€ro.C.a5o.  '^rin.  8  Car.  B.  H*  ^  procedendo  granted  for  fuch  words,  and  a 
pKt4,JHSu.  fuperfedeas  denied  per  Curiam;  and  the  Court  (aid  in  this  cafe, 
9Car.B.R«  that  if  a  judgment  be  given  in  London  in  this  a^on,  a  writ  c^ 
•  ^ooedeo!  ^^^^  ^^^>  ^^  which  the  law  may  be  decided ;  and  therefore  it  is 
dowai  de-  not  reafonable  to  grant  a  fuperfedeas  to  hinder  the  fuit  there, 
r^'tha?  '^^"9*  ^650,  between  I  Penton  and  Harrifon,  adjudged  per  totam 
•n  aaioii  Curiam,  and  a  procedendo  granted  accordingly,  wtece  the  words 
lies  not,  but  were,  thou  art  cf  whore^  and  tny  bH/bamTs  \vkoreA 

chat  (he 

Iboald  fae  for  deftmatioA  in  the  Spiritoal  Coait  only. M»r.  107.  pi.  184.    Triif.  17  p^f, 

B.  R.  Anon,  t  procedendo  was  granted,  and  laid  by  the  eoonfd,  and  agreed  by  the  Cowt,  tt^t 
•r  late  years  many  procedendo*  had  been  granted  in  the  like  cafca  in  B.  IL  'Sty.  69,  70, 

Alich.  83  Cas*    lUick  V.  Groeoi  S«  P.  adjorxutur.— «-S.  P.  and  procedendo  granted  'by  threq 

Jufticc^ 


<8;U<(om0  of  JtontiDtu  i^j 

Jufiices,  Hide  Ch.  J.  dlfiCentiDg.    Raytn.  81 .    Mich.  15  Car.  a.  B.  R.    (lawes  v.  Wheeler. 

Lev.  ii6.     Mich.  15  Car.  a.  B.  R.    Wheeler  v  Welch,  S.  P.  (etta&  admitted,  and  feems  10  ^e 

S.  C. Kcb.  578.  pi.  40.  S.  C.  ladjornatar,  Haiet  v.  Wheeler. A  procedendo  ivatgraiued. 

Cinh.  75,  76.    Mich,  a  W.  &  M.  ia  B.  R.    Waifoa  v.  Gierke. 

2.  Debt,  becaufe  the  defendant  w;as  with  him  at  table  by  fereti 
Weeks  for  I2d,  the  week,  the  defendant  tendered  to  wage  his 
law.  Laicon  (aid  to  the  law,  he  (hall  not  be  received  j  for  he 
was  at  tiable  in  Lmdon^  where  by  cuftom  he  cannot  wage  his  law 

for  hoarding.  Per  Littleton,  this  is  no  matter  here.  Per  Billing, 
the  ai^on  lies  here,  if  he  eounts  upon  the  euftom,  Br.  Cuftoms, 
pi.  43.  cites  I  E.  4,  5. 

3.  As  in  rationabili  parte  bonorum  here.     Ibid. 

4.  Contra  upon  the  cujlom  of  fuch  a  country.     Ibid. 

5.  For  where  the  cufiom  is  arifing  upon  the  landy  this  is  allowable 
in  every  courts  as  gavelkind^  borough  Englifl)^  and  feme  to  have 
dower  of  the  moiety^  but  for  an  infant  to  have  portions  of  goods^ 
this  JbaU  not  be  maintained  in  the  court  only  where  the  cufiom  ix. 
Br.  Cuftoms,  pi.  43.  cites  i  £.  4,  5. 

6.  The  fame^  that  in  debt  a  man  Jhall  not  tvage  his  laWy  where 
an  alderman  of  London  witneffes  the  contrail ;  thofe  cuftoms  (hall 
be  allowed  in  the  places  where  they  arife,  but  not  in  this  court, , 
or  in  another  court,  and  therefore  the  law  does  not  lie  here«     Br^ 
Cuftoms,  pi.  43.  cites  i  £.  4, 5. 

.  7.  All  fuch  cufioms  pleaded  in  bar  here  are  ^ood  bars  here ; 
but  when  the  amon  Jhall  be  brought  upon  a  private  cufiom^  this 
Jhall  not  be  brought  in  bank^2S  debt  in  London  againji  executors 
upon  a  fimple  contrail^  does  not  lie  hercj  but  it  lies  well  in  London ;  [  1 9^  J 
for  there  the  cuftom  is  known,  and  yet  fuch  recovery  had  there^ 
and  pleaded  here^  is  a  good  bar^  qusere ;  tor  the  beft  opinion  was, 
t^at  the  law  lies  well.     Br.  Cuftoms,  pi.  43.  cites  i  £.  4,  5. 

8.  O.  and  7.  were  bound  as  fureties  with  one  A.  to  B.  who  Mo.t^. 
recovered  againfl  %  in  London^  and  had  execution  againft  him  $  p^^  280. 
and  now  %  fiud  0.  to  have  of  him  contribution  to  the  faid  execu-  l^"i  J""' 
tion,  ut  uterque  oneretur  pro  rata,  according  to  the  cufiom  ^Anon.s.  p. 
London ;  O.  removed  the  caufe  by  privilege  into  B.  R.  whereupon  »nd  fccms 
came  J.  and  prayed  a  procedendo ;  and  becaufe,  upon  this  matter,  ^nd^a  prJce- 
no  a£Hon  lies  bv  the  courfe  of  the  common  law,  but  only  by  dendo  was 
cuftcnh  in  fuch  cities,  the  caufe  was  remanded ;  for  other  wife,  the  granted. 
plaintiiF  (hould  be  without  remedy*     2  Le.  166,  167.  pi.  20a« 

P;i^b*  i6  Eliai.  B,.R..     Oflley  v.  Johnfon. 

9.  Debt  in  B.  R.  upon  a  recognizance  acknowledged  to  the 
chamberlain  of  London^  according  to  the  cuftom  for  orphanage 
money^  adjudged  per  tot.  Cur.  to  be  well  brought  in  B.  R. 
Cro.  E.  682.  pi.  13.    Trin.  41  Eliz.  B.  R.    Wilford's  cafe. 

10.  By  the  cuftom  of  London,  the  debtor  may  be  arrefled  before 
the  money  is  due^  to  make  him  find  fureties.  Vent.  29.  Paich. 
21  Car.  2.  B.  R.  in  a  nota  there. 

11.  A  woman  declared,  by  bill  original,  in  nature  of  debt  pro  Lltt.  Rep. 
rationabili  parte  bonorum^  in  the  court  of  the  mayor  and  aldermen  SH-  ?•  C* 
cf  London,  and  alleges  the  cufiom^  that  when  citizens  and  freemen  veroia,  fav- 
^  London  die,  their  goods  and  chatties,  above  debts  and  necciTary  ing  that 

•  -      *        •  funeral  ^»"^ "  »• 


s9«  tuttom  of  l^ott^ 

French,  a<»<l  funerftl  expences^  ought  to  be  divided  iirttt  three  ^  ptrts,  and  Mitf 
K^ViOu  '*'  ^if^  ^f  '*'  tejiat9rs  ought  t$  havi  9ne  party  the  executors 
another,  to  difcharge  legacies^  and  difpofc  at  their  diicretioiiy  and 
the  children  of  the  teftator,  male  or  female,  which  are  not  fuf- 
ficiently  provided  for  in  the  life  of  the  father,  to  have  {notwith- 
fianding  the  legacies  in  the  will)  the  other  third  part,  and  that 
the  fuit  for  the  fiune  ought  to  be  in  that  court,  &€*  Bat  th^ 
Court  agreed)  that  it  may  be  remanded  here,  and  that  being  re- 
moved in  B.  R.  it  may  be  proceeded  upon  here,  and  that  it  is 
an  original  writ  by  the  common  law ;  and  laid,  there  were  feveral 
precedents  to  this  purpofe.  And  Richardfon  Chi  J.  faid,  diat 
the  plaintifF  might  have  declared,  without  alleging  the  cuftom^ 
becaufe  it  was  well  known  there ;  but  otherwife,  where  an  a^^ion 
upon  the  cuftom  is  brought  in  a  place  where  the  cuftom  extends 
not,     Hetl.  158.    Hill.  5  Car.  C.  B*    Cafon'scafe. 

•  ijcb.513.  .  12.  A  caufe  was  removed  out  of  London  by  habeas  corpus^ 
pi.  Its.  ^  wherein  the  plaintifF  had-  declared  againft  the  defendant  as  a  feme 
p4ckinaiL&  A^^  merchant ;  and  Bartue  moved  for  a  procedendo,  becaufe  Hie 
Ux.s.c.aod  faid)  thev  could  not  declare  againft  her  here  as  a  feme  fble,  for 
d^do  w  ^^^^  ^^  ^^  ^  hufband.  Johes  contra.  The  hufband  may  then 
iwarded.     ^e  joined  with  her,  for  he  is  not  beyond  fea.     Twifden  faid,  I 

think  a  procedendo  muft  be  granted  for  the  caufe  alleged.  It 
was  refolved  in  the  cafe  of  Langlinand  Brewing  in  .Cro.  (though 
not  reported  by  him)  that  if  the  wife  ufe  .the  fame  trade  that  her 
hufband,  (he  is  not  within  the  cufhim.  And  they  are  to  determine 
there,  whether  this  cafe  be  within  their  cuftom ;  perhaps  a  vic- 
tualler (as  this  trade  is)'is'  not  fuch  a  trade  as  their  cuflom  will 
warrant;  and  whether  it  will  warrant  it  or  not,  is  in  their  judg- 
ment. A  procedendo  was  granted.  Mod.  26.  pL  70.  Mich. 
21  Car,  2.  B.  R.'  Anon. 

•  Saond.  13.  fFo/ie  Was  bfiought  in  the.  hufHngs  upon  a  leafe  for  yeara 
•^^i^cT  of  a  brewhoufe.  Lev.  300.  Hill.  22  and  23  Car,  2.  B.  R. 
—Mod.  94.  Cole  v.  Green. 

pi.  4»  Cete 

>.  Fonh.  S.  C.  ■■   3  Kcb.  8.  S.  C. 

C  ^97  3      '3*  ^^^^  moved  for  a  procedendo  in  an  a^hn  againft  a  feme 

foUy  merchant  in  London^  removed  hither,  and  alieg^,  that  by  the 

cuftom  of  London,  it  fhould  be  tried  there;  and  it  was  granted 

per  Cur.  Comb.  42.    Hill*  2  and  3  Jac.  2.  B.  R»    Soan  v.  Macew 


(B)     The  Cuftom  touching  Orphans. 

Huu.  10.  f'*  A  ^(^^^^  before  fhe  contrails  marriage  with  J.  S. 
S.C.ab&P.  JlJL  agreet  with  him,  that  Jhe  jhall  have  power  to  devifi  the 
per  Cur,  ftem  of  7,OoL  to  any  perfon,  and  after  the  marriage,  Jhe,  by  her  willy 
inXiod.  ^/wx  //  to  the  children  of  the  firjl  hufband,  and  dies.  The  hufband 
Wing  911^  (tfUr  acbmvledges  a  judgment  at  the  common  law  for  the  fecurity 
"S' n  ^  ^^  *^  y^'  ^  '*^  cu^om  of  orphans  of  London^  ho  may  bg  compdUdby  the 

rcf«ifal.he  Court 
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CtHiti  if  Orphans  6f  Lohdoo,  tnpvt  new  ficurity  fir  it  at  thi  tbimSir  brooght  a 
9/  LtnJ^     Pafch.  17  Jac.    B.  Andrews's  cafe,  per  Curiam^        ^^^ 

wit  remaaded ;  >for  the  Couri  held  it  a  laodiblc  cuUom* 

[2.  If  a  mart  fof  •orpt)ftmige«llM>Hey  ^wx  a  futurity  in  the  Pre^  Hob.  247. 
tegative  Court^  yet  he  majbe  t^mpeutd  te  give  ether  fecurity  to  the  ^{\X^'iS 
C&afmber  of  London.    P.  17  Ja4  B.  faid  bj  Hutton  to  be  the  cafe  jac.  Luch'a 
of  orte  L«fli,  of  late  ttme^'f  efol  vedi  1  "fft  s.  c. 

and  though 
the  dcceafed  io  this  cafe  was  a  free- woman  fi(h monger,  yet  b^caufe  the  adminiftratori  who  had 
exhibited  an  invtintory  of  loooi.  debt  tinrrcetved,  Wat  required  to  give  botid  to  the  chamberlaitiy 
nvhiah  be  rrtefcd,  and  tboufh  it  wa<  alleged  for  the  admiiiiftntor,  who  was  commttlled,  that  be 
was  already  bound  iu  the  Prerogative  Court  to  make  account,  and  fo  he  (hould  be  twice  bound  i 
and  hkcwi^  alleged,  that  he  was  infortiied  that  there  were  no  fuch  cuftom  for  widows  of  freemen, 
the  Court  anfwered.  that  they  could  not  examine  the  truth  of  the  coftom,  butthte  'validity  of  it» 
and  they  held  it'  rc«(orable  enough  if  it  were  true;  and  if  the  ficcleiiaUical'Ceur«-,woQM  imjAigli 
a  lawful  cufioifi,  the  Cuuk  might  grant  a  prohibition. T—-Uetl4  13a.  Lachc's  ca4«»  S.  C%  in  moclb 
ihf  fame  words. — ^— — Si  Pi  obje^iei^,  that  the  cuitotn  alleged  is  not  puifucd.  for  it  ought  to  be 
a  free-oiao,  and  not  a  free- woman,  and  Iikewife,  thst  (he  d^elrt>ut  of  Loudon:  hot  Coke  and 
Doderidgis  held  it  good  enoughs  for  homo  iociud^a^bmh  fiexes,  and  if  (be  waa  dwelling  at  Briflol 
it  is  not  material;  for  (be  may  be  frank  not  withftanding  this  {  and  a  procedendo  waa  granted* 
Roll.  ftcp.  316.  pi.  27.  Hill.  13'Jac.  B.  A.    Spencer's  c«Te. 

[3.  In  London  there  hath  been  a  Court  of  Orphans  time  out  of  Hob.  347^ 
tnind,  and  there  hath"  been  a  cUftom,  That  if  any  free^many  or  Luch'^cafc, 

free-woman,  dies^  leaving  orphans  under  age  unmamedy  that  they  s.  C. 

have  had  the  cuflodjrof.  thfir^  body  and  goodsy  emd  that  the  executors  HetK  13^. 
and admnifirators  hav^  ufed  to  exhibit  true  inventories  hcfire  ith^ni  sTc  See 
and  if  there  appeared  to.  be  any  debt^  to  he  hound  to  the  chamher^  the  iiote  to 
iainy  to  the  ufeofthe  orphans^  in  a  reafonaUe  fum^  to  maie  a  good  ac^-  P^*  *•  ^"P'*- 
count  tbereot  upon  oaihj  after  they  have  received  them,  and  if  they 
refttfsdy  to  copvnit  them  till  they  were  bound.     This  is  a  good  and  - 
reaK>nable  cuftom ;    and  if  the  Ecclefiaftical  Court  will  compel 
them  to  make  an  account  there  againft  this  cuftom,  a  prohibition 
lies.    Hobart's  Reports^cafe  313.    Zuche*s  cafe.] 

4.  Adjudged  that  if  an  orphan^  who  by  the  cuftom  of  London  But  though 
is  under  the  government  of  the  lord  mavor  and  aldermen,  fues  in  f"  <>^*»»". 
thi' Spiritual  Court  for  any  goodsy  money y  <s'c.  due  to  him;  either  by  viicgeto^f^ 
the  cuftom  of  London  or  by  any  legacy,  &c.  or  to  have  an  ac-  there,  yet  if 
count,  that  a  prohibition  Jhall  bt  grantedy  becaufe.  the  government  ||^^°*^"^* 
of  ofphoas.of  London  doth  by  cuftom  belong  to  the  lord  mayor  cure  and 
and  aldermen,  ahd  *  they  have  jurifdidion  of  them.    5  Rep.  73.  b«  better  for 
Pafch.  35  Eliz.  B*  R.    Orphans  of  London's  cafe.  himtofue 

^-^  '^  in  the  Court 

of  Reqoeftt,  [as  in  the  principal  cafe  he  did]  then  he  may  waive  his  pnvilegeof  fuing  in  the  Court 
of  Orphans,  and  fue  in  the  doi^rt  of  Re^uefts ;  for  qui'libet  poteft  renunciare  jiiri  pro  fe  intro- 
du^o,  &c.  per,  tot.  Cur.  and  Heath  J.  faid,  that  be  always  conceived  the  law  againft  the  cal^  06 
•rpbaoa  in  ^  Repr.  73.  b. 

•C198] 

5«  Debt  lies  in  B.  R.  on  a  ri£0gnizan€9  ackiraiwledged  to  die  '^  ^as  faid 
€h9inberl4Ui»  acccrdiog  tq  the  cuftom  of  London,  Ar  arpbamsge  ^tiL^GHb 
mongy.    CxQ.  £.  68a.  jpl.  2J.  Trin.  41  £4i2*  B.  Ra    Wilftrd's  tohafebcca 
cafe.  fe  •4»diH 

of  f  birnqgloa  «(  Md w^df «»»4  Rep.  64.  Ik  S.  a 

6.  In 


199  €mmi  (if  tmHiM. 

RaymMi6.      6.  If)  trefpafs  and  ialfe  impriibnment,  die  defendant  jitf(iiie<!(  iff 

t^cdtcr  *®  cuftom  of  London,  duit  the  mayor  and  aldentien  had  the 

loi. Ciir!for  cuftody  of  orphans  (via.  of  the  males  till  twentjr  one,  and  rf 

the  defend-  the  females  till  twenty  one  or  marriage;)   and  that  the  pkiintifr 

'°^-  toot  a  city  ^ban  Aicf  rf  ibg  guardut^Up  ^  ^f*  and  at  the  next 

court  was  committed  (uifener  to  the  de&ndant;   on  demurrer 

by  the  plaintiff)  exception  was  taken,  that  tjie  plea  was  not  goody 

to  take  a  perfon  without  notice  of  his  crime  and  to  carry  him 

to  the  court  to  be  immediately  committed)   that  he  ought  to 

have  notice  of  what  he  was  brought  to  the  court  for,  fo  that  hd 

miffbt  prepare  to  anfwen    But  the  Court  held  it  good^  and  gave 

jwtement  for  the  defendants    Lev.  162,  163.  Pafch.  17  Car.  a* 

B.Ri    Wilkinfon  V.  Boulton. 

lUjrn.nr.      7.  As  to  the  Uking  and  marrying  6rpbans  of  London  witbua 

$.C.&s.P.  licence  zpegr  bds  no  privilege  for  fuch  offence.    Lev.  163.  Pafch. 

17  Car.  2.  B.  R.  in  cafe  of  Wilkihfon  v.  Boulton. 
tVciit.s4o»      8.  T\ktportim  of  an  crbban  in  tbe  Cbtimber  of  London  is  of  fuch 
Ld?k^  a  nature,  that  if  the  bit/band  dies  without  altering  Ae  property, 
Bridgmaot    bis  ividow  and  n9t  tbe  executors  Jball  betve  it,    Chan.  Cafes  1S24 
•flifted  by    Trin.  22  Car.  2.    Pheafant  v«  Phea&nt. 

Twifden 

and  Wyide>  held  cleirly  that  this  Wai  a  chofe  cti  adion,  and  not  devtfable^— ^S.  C  cited  Vcro.  89. 

•*^  17*  9.  Hi  was  committed  to  Newgate  by  the  Court  of  Orphans^ 

79i  p^»4S  ^^^  ^'^  ^^  married  an  orphan  wttbout  licenfe  lirft  obtained,  and 

s.  e.  and*  toas  fined  40/.  and  refufed  to  pay  it ;   H.  brought  a  habeas  corpus^ 

H'a  iipc  to  which  feveral  exceptions  were  tdcen^  and  atliong  die  reft,  one 
chat^c  was  ^^'^^y  ^^^  ^^  ^^^  ^^^  returned,  that  H.  was  a  freeman,  but  that  and 

•a  orphan  all  the  odiers  were  over-ruled,  and  he  was  remanded.    Vent.  1784 

is  not  ma.  Hill.  23  &  2±  Car.  2.  B.  R.    Harwood's  cafe. 

9  Lev.  32.    The  King  v.  Harwood»  S.  C«  refoWed^— — 5.  C.  cited  3  Wins*«  Rep,  ii8.  in  •  not< 
by  (he  repoftcr* 

It  vaa  faid       xo»  If  a  man  marries  an  ofphah,  who  Jies  undef  iwenly^one^  her 

p^7537.  *  orphanage  part  (haU  not  furvive  to  the  other  children,  but  (hall  go 

Mich.iyao.  to  the  hufl»nd.   Vern.  S8.  Mich.  1682.    Fowke  v.  Lewen. 

Anon.  I  j^  One  P.  was  committed  by  tbe  mayor  and  aldermen  erf"  LcHidon 

for  marrying  an  orpban  witbout  their  confent;    and  was  brought 

into  B.  R.  by  habeas  corpus )    P«  was  aifo  fined  900/.  and  thisr 

convi£^ion  of  his  fine  ¥^as  removed  by  certiorari.    Exception  was 

^    taken  to  this  convifkion^  becaufe  tbe  cuJiHhj  as  fet  outj  wasj  thai 

they  bad  power  to  commit  tbe  pdrty  offending  where  he  took  avbay  art 

orphan^  and  fuch  orpban  fo  taken  away  did  marry ;  but  here  the  fine 

is  fet  for  marrying  without  their  confent,  and  it  fays  nothing  as  to 

tbe  taking  away.     But  per  Holt  Ch.  J.  every  m^rying  is  a  takirig , 

awav  out  of  their  cuftody.    Hill.  4  Ann«  Reg.  B.  R«    The  Queen 

v.  Pullen*.     . 

r  tQ6  1      12.  A  child,  entitled  to  an  orpbandge  party  dying  he/ore  ttuenty-*. 

ci).  Prev*    ^^>  ^^  unmarriodi  *  cannot  dfvyi  it  by  her  vnil  i  for  by  the  cuf-* 

107.  Mich.  tOSI 


tMH  it  t  fitr9hii  to  the  olfaer  chiMren^  but  (he  QMf  danfe  vTot.JcOba 
Wlot  Jbar4  c»m$s  to  her  out  of  her  Other's  perfonal  eftate  fy  the  "^^^^ 
Jiatuit  rf  di/iribmti$tth    %.  Vera.  558%  Truu  17.06,    Wilcoclu  v.  ibid.  537. 

WilcoXk  Anon,  aod 

f  itc»  it  de- 
cfcrd  per  Hareonn  C.  tod  Oow]^  C%  fnecernvdyy  in  tlie  ciiVf  of  Ambrofe  v.  Ambrofe  and  of 
Rftwlista  v«.Rjwlinilw* 

t  The  orpbaoagie  part  Hull  funrive  rwM  mfter  a  JivifioHt  and  p«rtition  made  between  the  chiU 
dreo,  bat  what  wag  devifed  to  them  out  of  the  father's  pari  the  mother  will  come  in  for  a  fliare  of» 
■ccor^ng  to  tlie  ftaiote  of  diftribntioni)  per  Ld»  H«rcourt«    Cb%  Prec*  371%  Trio,  tjiq^   Lcoffet 


13.  An  orphan  cannot  nUa/i  hsr  cufim^ty  J^n  it  betM  a  Decreed 
meer  future  right,  nor  can  the  huiband  do  it,  per  Ld.  Macckf*  thM  it  ii  • 
field;  but  whether  fuch  releafe  will  not  amount  t$  a  i^m^Juiniy  or  ^d^^iy^ 
qgreement  in  bar  of  her  future  rights  or  be  as  they  call  it,  a  ciesfieid. 
compounding  for  her  cufiomary  fhare^  was  not  detera)ined»    Ch«  I'rio.  i7ti« 
Prec.  544,  546.  Mich.  1720*    Kemp  v.  Kelfey.  ^**-  ^^^ 

u  p.    bvt  not  ddfiroMDcd.    Wms'«  iUp*  ^a4*  'o^7>  ^Mi^%  t^so.    Blunden  v.  Barkeri 


• 

14.  The  hufband  of  the  daughter  of  Freeman  (who  had  ano* 
ifaer  daughter  and  a  ion)  $^m  teaiving  a  fuitabU  p9rthn  nka/id 
4iU  right  tadinterefi^  which  he  had^  9r  night  have  by  the  cuftom  or 
otherwife,  except  what  the  fiither  fhould  give  by  will  or  other- 
wife,  and  by  die  bmt  deed  eivenanted  that  at  any  time  after  tht 
death  ef4h€  fiaher^n-law  he  W0uld  do  at^  further  a£l  far  r^leafing 

tanf  rights  tuhith  he  might  have  by  the  cujiem^  to  the  executors^ 
.  of  the  laid  father.  The  Court  feemed  inclined  that  the  re* 
leafe  being  for  a  valuable  confideration,  purporting  an  agreement 
to  quit  the  ri^t,  to  be  binding  in  equity ;  but  however  the  cove* 
nant  for  a  valuable  confideration,  to  releafe  the  future  right,  is 
good,  and  the  executor  having,  before  the  bill  brought,  tendered  a 
rdeafo,  which  the  hufband  refufed  to  execute,  the  Court  decreed  an 
execution.    %  Wm^'s  Rep.  272.  Pafch.  1725.    Cox  v.  Belitha. 

15.  And  where  the  fame  Freeman  had  Uft  to  his  other  daughter 
fa  vtry  weak  woman)  ^^^ool.  by  his  will,  and  (he  being  forty  years 
old,  and  non  likely  to  marry,  and  the  father^  after  making  the  will 
(as  was  pofitiveU  fwom  by  the  fon  the  defendant)  dejired  tbo  foU 
to  fecure  to  his  Jaidjifter  an  annuity  ofz^oL  a  year^  tn  fatixfa&ion 
of  h$r  legacy^  which  he'  accordingly  did ;  and  fbe,  in  a  publick 
manner,  wkh  the  tonfont  of  her  relations^  and  friends.)  and  tho 
hrother^inJaw  and  ^or^  as  alfo  the  truilee  in  the  Other's  will> 
wer^  mntnejfes  to  the  deed,  releafed  all  her  right  to  her  father's 
perfonal  eftate  by  the  cuftom  of  London  to  her  brother ;  and  the 
brother-in-law  and  his  wife,  after  the  death  of  the  faid  fifler, 
bringing  a  bill  for  her  orphanage  part,  the  fame  wis  difmifTed  with 
eofls^  and  decreed  the  brother»ia«law  in  the  crofs  caufe  to  releafe 
his  right  to  ^e  cuftomary  part  in  puriiiance  of  the  covenant,  and 
lopoy  cqfls  tlie«3e  aUS^  Per  Jekyi  and  Gilbert  commiffioMvtf* 
^  Wms's  Rep.  272,  274*  Pafch.  ^725.    Cox  v.  Belitha. 

-  i6»  The  cuftom  of  Loi\4oii  is,  wh^re  there  are  feveral  children, 

die  £uher  may  appoint  a  right  of  furvivorihtp  amoi^  them.    If 

there  be  a  male  child  only,  the  father  may  devife  over  his  orphan* 

age'  part,  if  fuch  male  child  die  before  the  age  of  twenty^one  years, 

Vol.  VII.  Q,  and 


noe  c^omn  Of  LmOtom 

and  if  diei^  be  a  female  chiU  only,  then  tke  father  mtjr  alfo  dertfe' 
orer  in  cafe  (iidi  female  ciuM  die  before  the  age  of  twent3r-K>ne|^' 
or  her  marriage*  MS,  Rep.  Paich.  13  Geo.  in  Cane.  Pidding- 
ton  Y.  Mayne, 

*  sy.  BiU  t^einft  thi  citf  tfLntiom  bjr  phintiflF,  in  behalf  ef  bim^ 
fdr^ni  the  reft  rfibe  prsprUtws  9f9rpbanjhck^  to  have  an^acx:oufiir« 
or  the  produce  of  that  fund^  and  to  have  the  furalas  of  that  fund  for 
Umic  years  laft  paft  to  be  applied  to  make  good  the  deficiencies  of 
former  years,  for  thait  by  fts^  oi  $^6  Tfl^  AI.  cap.  1.0.  Jdi^ 
13.  the  produce  of  that  fund  is  s^pIieJ  for  the  payment  of'^the* 
annual  fun  of  4L  per  cent*  Co  the  pioprictors^  or  fo  much  thereof 
only,  as  the  money^  by  this  aA  appointed  to  be  raifed  and  paid^ 
as  afbreGud,  fhall  yearlV  amount  wnto^  to  fatisfy  and  pay  towards- 
die  (aid  intereft  to  the  laid  orphans  equally  en  proportion,  &c.  and 
that  diere  is  no  provifion  by  the  fiiid  a«^,  for  making  good  the  defi-^ 
ciency  of  any  former  year  by  th'j  furplus  of  any  fubfequent  year,  &c^ 
KtngCaffiOed  with  Raymond  Qw  J.  and  JekylMaftecofthe  Rolls 
held  that  the  general  intent  and  fcope  of  this  a£l  was,  to  fecure  4L 
per  cent*  to  the  city  orphans  for  eirer^  for  the  refpediVe  $xms 
due  to  dsem  fhom  the  city,  and  the  feverai  funds  thereby  raifed' 
are  appropriated  for  that  purpofe,  and  the  city  is  made  truftee  for^ 
them,  and  are  to  have  no  benefit  by  thofe  fonds,  until  the  4!.  per* 
cent,  be  paid  to  the  orphans  ;  and  diough  fiit*  13^  of  the  aft  fa^Sy 
thai  the  fund  Jhall  be  yearly  eMliti  enfy  t9  m  payment  efthe  anmuU 
intereft  ef  ^  per  cent,  yet  the  wrd  (^nfy}  in.  that  flace-  /hall- net 
centtinl  and  tuertbrew  the  general  tenor  and  fc9pe  ef  the-whele  a£t^ 
and  that  claafe  feenu  chiefly,  calculated  for  the  benefit  ef  the  orphans. 
to  prevent  any.  mfapplicatiens^  or  to  apply  any  part  of  the  annual 
fiind  to  make  good  farmer  deficiencies  before  the  4].  per  cent, 
for  die  current  year  be  fully  paid  and  (atisfied,  and  not  give  the 
benefit  and  advantage  of  any  yearly  furplus  to  the  city>  tiU  aU  for- 
mer deficiences  be  made  goodhto  the  orphans. 

Decree,  That  the  city  (hall  account  for  the  fereral  years  iiir^ 
plufles  received  by  them,  and.  pay  over  fiich  furplufies  to  the  oc^ 
phans  pro  rata,  until  the  former  deficiencies  be  nuule  good  to* 
them,  &c.  Per  Cor*  MS.  Rep.  Hillt  %  Geo.  2  Cane.  Ladds  v.^ 
London  City. 

12.  Where  the  bujband  was  attainted  of  felony^  and  pardoned  om. 
condition  of  travfportatien ;  and  afterwards  the  wife  became  intitUd 
to  fane  perffnai  eftaU'^  as  erphan  to  a  freeman  of  London  ;  this  per- 
ibnal  eftate  was-  decreed  to  belong  to  the  Vfife^  as  to  a  feme  feU^ 
3  Wms*s  Rep.  32.  Triii.  1 729^   Newfime  v.  Bowyer* 

[fi.  2]    As  to  the  Widow*s  Part, 

|.C.dttd    1^  TTTHERE  all  the  children  were  aA^anced,  ihe  widotv  bMt 
"^5^         VV     a  moiety.    %  Vern.  66$.  in  pU  592*  Mich.  1710* 
SGco.  i.io  cites  it  as  the  cafe  df  Clare  v.  Acmgoty. ' 

bdd  accpff^ish^.  iikI  tliat  in  that  ca(«.  it  wjw  hdd,  that  tiiere  the  Mm  wm  la  bf  ^ofidered 
ai  dym%  wil  lout  chikkcpi  tod-Ac  ciUii  wa«  10  b«  diTided  iaio  moitucti  ibe  om  aoioty  to  go  t» 

Ikr 


Cuftont9  of  lotttiom  «ei» 

tU  Wil^,  the  AtW  iBbicft^  to  l»e  the  tdbmenttry  (bare  of  ibe  f«tiicr«  lad  aot  tt  ill  confidertd 
%hic  the  aiture  of  the  dUte  Wu»  Vrhahcr  imlor  perfonal,  out  of  whidt  the  children  were  aA« 
«iBoed« 

2«  The  widow  Is  (nttded  to  Ae  fkrmttiri  %f  htt  eiamlir^  #f  In 
tsfe  the  eftate  ejtoeeds  looolb  then  to  50&  i^^a/  tUrerfk  In  a 
cafe  before  Lofd  Parker^  18  Mar»  i^ii*    BMdle  v«  Bfddle« 

•3.  l( Ac  wifi ha tniided u h^r cuji$iMfy  fgrt^ 9id  t)^ bu^^ 
dies  [and  then  fln  dus]  the  ^itttnfr  of  tbi  hu/kaHdJhell  not  have 
l^/V,  Dut  the  [executor  of  the]  wife,  becaufe  it  is  a  thing  in  a^om 
Held  by  Lord  ChaaceUon  a  Fietm*  Rup.  a8*  in  pl«  3a 
Hill.  i677«    Ireton's^e* 

»  *  •  •  '     «  • 

(B.  3)    Cuftom  as  to  the  Wift^s  Part.   Bar  thereof 

hy  Settlement,  ^c. 

!•  ^T^HE  £itfaer>  nfrUfMn  of  London,  P^JfdT^  rf^  ^^^^  ^£^^ 
M,  it  U  bis  fin  fir  a  provifion^  and  dscai  the  widow fued  in 
Chancery  for  hier  cuftomafy  pafts  and  upon  iflue  tried  before 
Hale,  whether  by  this  affignment,  he  (hall  be  barred  of  her  cuC- 
tomanr  part  i  it  was  proved,  ^d  found  by  the  jury,  that  (he  is  hot 
bound  by  it,  as  being  voluntary,  but  that  Jte  fiaU  be  intiUed  U  be¥ 
cu/iemafj  fart  of  ity  and  fi  me  like  9Sjf  geods*  %  Lev.  130* 
HtU.  a6  and  27  Car.  %.  B.  R.    City  v.  City. 

2.  }f  a  wmany  hefire  marriagij  agries  te  ujeintnte  in  bdt  of  bet 
tuflomary  part^  diis  agreement  flmil  bind  her,  and  (he  (hall  nevet 
after  fue  for  her  cuftomary  part.  Held  by  Lord  Chancellor* 
1  Freenit  Rep.  67*  pK  78k  Trin»  168I,  in  cafe  of  Bravell  n 
Pocock. 

3»  A  freeman  of  London  leaves  the  city,  ^d  Hves  in  tbs 
cusatry  20  years  tc^ether,  and  marries,  ana  makes  bis  wife  a 
Jmsrture^  and  dies,  (he  (hall  have  her  (hare  by  the  Cuftom ;  per 
North  K.    Vern.  l8o.  pi  174.    Trin.  1683.    Rutter  v.  Rutten 

4*  Mnriagi  agreement  prmdedy  that  if  tbe'  wife  elaim  any  of 
ibe  perfonal  ijlate  by  tbe  cafiom  of  the  province  of  York,  then  tbe 
eftate  fettled  in  jointure  (bould  be  to  other  ufcs.  Decreed,  (be  is 
bound  by  the  faid  fettlement,  and  ought  not  to  clahn  any  part  of 
the  perfonal  eftate  \  decreed  by  Lord  C.  Notcingham.  But  Lord 
K.  North  decreed  one  third  of  the  peribnal  e(&te  to  belong  to 
her  as  adminiftratrix,  and  that  it  was  an  accruing  right,  not  barred 
by  the  marriaee  agreement.  But  Lord  C.  Jeseries  fet  afide  the 
Older  of  Lord  K.  Norths  and  confirmed  that  of  Lord  Q.  Notr 
tingham,  and  d^eed  accordingly*  2  Chan*  Rep.  252.  34.  Car.  2% 
Ben(bn  v.  Bellafis. 

S«  A  .freeman  of  London  left  London,  ai^d  lived  many  )reara 
in  the  country,  and  by  his  will  devited  a  leafibold  to  B*  and  all  bis 
books  to  C  and  as  to  all  tht  rejl  of  bis  eftatOy  confifUng  of  money, 
goods,  mortgages,  and  credits,  he  gave  tbe  ufi  tbereof  to  bis  wtfi 
fir  Hfij  and  mim  B.  and  C.  and  others,  executors ;  and  direded 
l|p  cucHten^  9ut  ef  his  f  ftate,  to  pay  ^  Wife's  funeral  charges 


1 10 1  Cuftontfii  of  lotttiott^ 

after  her  death,  and  gave  her  the  qfe  of  his  plate  for  her  life,  anj 
direffed,  that  his  flock  and  eftate^  then  in  D's  hands,  fliould  there 
remain  during  her  life,  and  the  produft  be  paid  to  her  for  hei* 
maintenance!  and  gave  feveral  particular  legacies,  and  ^fevifed 
over  the  furplus  of  his  eft^e  after  his  wife's  deathi  }t  was  decreed 
at  the  Rolls,  and  affirmed  by  die  lords  ccNumiffion^rs^  that  the  wife 
Khould  have  a  fnaUiy  of  the  books  and  gpodsi  tlwigb  fpecifically 
devifed  to  others ;  and  there  ieiug  no  ibUd^  the  widow  by  the  cuftom 
was  intided  to  a  moiety^  fo«  that  the  teftator  tould  dt^tfe  m  m»r$ 
than  a  nuiety^  zdA  therefore  nothing  more  pafled  by  the  will,  and 
that  the  fpecifick  legatees  Ihould  not  have  any  latwif^n  oqt  of 
the  furplus  for  the  moiety  evided  by  the  widow  bv  reafoh  of  the 
cuftom*    2  Vcrn.  wo.    Mich.  1689.    Webb  v*  Webb. 

£202  3  "^  6*  A  'OJuntary  jud^ni givin  by  a  freeman  of  London,  pajaUi 
han.  Prec»  three  fHontht  after  his  deathj  is  to  be  poftponed  to  debts  by  fimple 
S^c^^but  <^ontrad5  and  to  the  widow's  cuftomary  part,  but  will  bind  the 
Ld  Com.    freeman's  legatory  part*    a  Wttn*  202«    Hill«  1690.    Fairbeard 

tniffioner      v;  BoWerS^ 

tlawlinl'on 

£aid|  be  ihought  that  the  judgniem  fhould  be  ptid  before  other  Ifgaeiei  if  there  had  been  toy. 

7*  Any  jointure  binds  and  bars  the  wife  i  per  Dee,  city  ferjeant^ 
an^  fiiid,  that  is  called  a  comppfition*  2  Vera.  6664  in  pL  592^ 
Mich.  1710* 
tn  fueh  flafe  8.  Where  a  freeman  of  London's  wife  is  iompounded  with  befori 
the  hofband  morriage^  by  fetding  a  jointure,  though  of  land,  the  wife  is  taken 
iSooohMid  ^  advanced^  and  the  children,  by  the  cuilom  of  Loncbn,  (hall 
bad  two     Ijave  a  moiety,  as  if  the  Wife  was  dead,  and  fo  certified  in  the 

tt"o*dtu**h.  *^^^  ^^  ^^'*  *^^  ^**  ^*  Lumley.  17  Car.  i.  a  Vera.  665, 
tert  an*i    p'*  59^«   Mich<  xyio.    Hancock  v.  Hancock. 

devifed  two 

thirds  of  hit  whole  eilate  to  hit  daughters,  and  one  third  to  his  fens.  Per  Firich  C.  the  daughters 
fhall  have  6000I.  a  ptecei  and  the  Ions  6000I.  between  them.  Vcrn.  R.  6.  pi.  4.  -Pafcb.  i6^t« 
Love  ▼.••.•.< 

Giib.  tqij.  9^  T^he  wife  of  a  freeman  of  London  >&r//  n§t  take  by  her  bujf*. 
s.Ciritoii-  ^^^^  ^^^^  ^^  likewife  by  the  cujlwn^  unlefs  it  be  ^i  decUtred  va 
dcmverbia,  the  Will.  Chan.  Prec.  351.  Mich»  1712.  Kitfonv.  Kitfon. 
Abr.Equ.  10.  A  widower  and  widow  bein?  about  to  inter-marry,  and 
c«fcs,  157.  having  only  perfonal  eftate,  by  articles  made  before  marriage^ 
Sasdccwd  ^g*"^^*  ^^^  ^^  ^^fi  '*^  hujbond  fuTvived^  he  Jhould  have  20CW. 
Mich.1714.  ^nly  out  of  his  wife*s  perfonal  ejlate^  and  the  reft  to  b^  at  her^if^ 
Pott  V  Lcc,  pofal,  &c.  and  in  cafe  the  vnfe  furvived^  theH  Jhe  was  to  have 
**dem' vc?.'  ^<>oo/.  out  of  the  huftand^s  perfonal  eftate,  without  fating  enly^  Or 
bis. — ^ —  flo  more ;  the  buiband,  being  a  freeman  of  London,  died>  and  his 
b  ^^*v*^  ^^^^  brought  her  bill  for  an  account  of  his  perfonal  eftate,  over 
iioD,Arg."i  *"**  above  the  2000U  and  to  be  let  into  her  cuftomary  Iharc 
the  cafe  of  thereof;  but  it  was  decreed^  that  the  equal  conftruAion  of  tho(e 
d**^«?d^b"'  ^^^^'^5  ^^  ^  ^^  exclude  the  wife  from  any  farther  ihare  out  of 
Id.Cowj^  ^^  eftate ;  and  though  the  words  w^e  not  fo  full  to  exclude  her, 
Giib*  Equ.  y^t  the  intent  of  the  articles  appearing  to  be  a  mutual  redproeeU^ 
Hep*  St.     agreement  between  th^m  for  ftttling  each  odier's  olaim^  ought  noi 


CnftottOt  TX  lonliom  sot 

t9  be  extiniied  larger  $h  offe  fide  ihein  the  clberi  aAd  decreed^  that 
the  wife  miift  have  only  the  2000I.  Gilb.  £qu.  Rep.  95,  96*' 
Trin.  i  Geo.  cited  in  the  cafe  of  Pitt  v.  Lee. 

11.  Bill  by  a  widow  of  a  freeman  of  I^ondqn,  for  hor  cuf^ 
tomary  (hare  of  her  late  hufband's  eftate« 

'The  cafe  was.  The  hufband  made  his  will|  and  devifed  to  bu 
VJifi  feveral  Jhares  in  the  New  Jiiver  water j  unth  remainder,  over^ 
ice.  and  gave  her  feveral  le^i^ies  \  the  p)iU  was  baled  vfvck^  iheet 
of  paper,  and  indefed  in  the  fame  paper j  was  a  hei^  founds  executed 
hy  the  teftater  jme  time  bmre  the  date  rf  the  will^  wbich  bond 
was  conditioned  to  pay  the  defendant^  being  bh  nephew^ .  tbt  fum  of 
I  coo/.  Qr  to  transfer  to  him  1000/.  fioci  in  the  iMillion  Bank,  but 
this  bond  appeared  to  he  voluntary/  and  mt  given  ^poh  q  valuabk 
eonfideration^  iiCf 

I  ft.  Quaere ;  if  diis  voluntary  bond  ihall  be  taken  as  a  debt 
due  from  the  teftator,  and  coniequent^y  to  be  paid  oqt  of  th^ 
teftator's  perfonal  eftate,  before  the  widow's  cuftomary  fhare. 

2dly,  If  the  widow  muft  renounce  and  difelaim  all  benefit  and 
advantage  by  the  will,  as  well  the  devife  of  the  fhares  in  the  New 
River  ror  her  life^  b^ing  real  eftat^}  AS  th^  devife  of  perfonal 
chatties  to  her. 

Trevor,  Matter  of  the  Rolls  faid,  the  plaintifFOT/j/f  dlftlaim  all  [  Z^l  } 
benefit  and  advantage  by  the  willy  if  /be  will  have  a  decree  for  her  . 
cuftomary  jbare^  contrary  to  the  vmly  and  this  is  the  conftaut  courfe 
of  this  court, 

2dly,  This  i^«^  being  in  nature  oF  a  voluntary  gift,  is,  fraudulent 
^uoad  the  wife*s  cufiomary  fhare ^  and  fliall  not  ftand  in  her  way^ 
and  fuch  fort  of  contrivances  to  evade  the  cuftom,  are  always  fee    . 
afide  in  thi^  court.    Decreed  accordingly,     MS,  Rep.   Tfia« 
%  Geo.  Cane.     Edmundfon  v,  Cox. 

12.  A,  a  freeman  of  London  pur  chafed  land  in  the  namt  if  B.  ThU  Jeertf 
4ind  C.  but  no  truft  was  declared*     The  confideration  money  (be-  *\*?  »*^'H'« 
ing  9400I.)  was  mentioned  to  be  paid  by  B,  but  was  proved  to  he  HouVof 
A*s  money.     But  B,  (who  was  an  attorney  at  law)  kept  the  Lordtin 
writings,  and  received  the  rents  of  fo  much,  as  was  lef^  pf  the  i"*\^  *^*>* 
^ftate,  and  A.  by  a  paper,  all  his  own  hand-wri|ing^  purporting     ^  '  ^''^ 
an  eftimate  of  his  eftate,  and  what  he  was  worthy  had  charged  B« 

as  debtor  for  money  lent  to  him  to  buy  the  (aid  eftate,  and  alfa 
for  intereft  thereof  A*  di^ds  B.  afterwards  execuHd  a  de^lqratio^ 
eftrufl^  Decreed,  that  this  d^laration  after  A's  death,  is  fuHicient 
to  bar  the  widow's  cuftomary  part,  BMt  thQ  Court,  upon  the 
circumftaqces,  recommended  if  to  the  heirs  or  devifees  pf  A^ 
to  let  the  wife  come  in  for  dovirer  of  this  truft  eiUte«  VVms'a 
Rep.  321.    Trin.  1716.    Ambrqfe  v.  Amhrofe. 

13,.  A  fre^^man  befueathed  a  legacy  ta  his  wifky  which,  with  tlve  'wmtSR^pw* 
other  Tegacies,  did  not  exceed  the  hufband's  teftamentary  parf^  533*  ><  <N 
ih^  IhaU  tal^c  both  the  legacy  and  her  cuftomary  part ;  per  Lord  |*h  "p*"^^ 
Ct  Parker,     Wms's  Rep.  533.    Hill.   ijiS.      Babi^gton  v*  Uasaqija»rf 

Greenwood.  '  acUeaWy 

'Icdltr,  whether  iuch  legacy  muft  not  be  ^hum  ««/  rf^  teJ^^fifUirji  part,  *&  {^^  ^y*)  appeais  froo^ 
^  rc|K>rtCt'«  ViOm  \Q  Wc  hfiCa  determined  %bout  X,\^\t  t^mei  i^  ttie  cafe  of  Jlcddle  v.  Ucddlf  » 

0,3  14.  Movey 


f  4«  Mmf  of  the  hufianJ^s  and  wifis^  by  marriage  artide^ 
lodged  in  truftee^  hands,  to  be  laid  out  in  lands^  and  fetded,  and 
to  be  in  bar  of  dower  and  jointure  is  no  bar  of  the  cuftomarj 
part;  per  Lord  Macclesfield.     For  the  money  in  this  caie,  as 
foon  as  the  articles  are  executed,  is  to  be  looked  upon  as  land 
too.    Ch.  Prec.  505,  508.    Mich.  1718.   'Babington  v.  Green- 
wood. 
Gitb.  E^ii«       15*  A  citiaxn  of  London  jointures  his  wife  before  ftmrfiage  ivith 
^^•94«     land^  to  which  the  cuftom  did  not  extend.     Lord  Chancellor  fent 
•ia  l5.    *  to  the  city  to  certify,  whether  this  jointure  did  not  bar  her  of  her 
Cluneeilor  cuftooiary  right  ?    It  was  certified  that  it  did  not,  becaufe  not 
thought  the  made  in  bar  of  her  ^uftomary  part;  but  that  had  it  been  made 
ftrong^iiiit  ^^   ^^>  ^^  would  have  bound   her.      10  Mod.  4^7.     Mich« 
ihe  was  in-  6..  Geo.  i«  in  Canc*  Arg.  cites  it  as  the  cafe  of  Atkins  v, 
titled,but    Watcrton. 

qenred  to 

have  the  euftom  certified.i^i«-«— Eqa.  Abr.  157,  &c.  pi.  5.  S.  C.  fayi,  thar  the  certificate  vafv 
that  had  it  been  made  in  bar  of  her  (hare  of  the  perfonal  eiUte  it  had  beco  a  bar,  but  if  exprciTe^ 
only  in  bar  of  donver,  or  tbirda  of  landa,  the  fame  bid  never,  been  in  controverfy  in  this  courts 
nor  had  they  any  cuftom  concerning  it.  It  was  afterwirda  decreed,  Pafch.  a  Geo.  1.  to  be  no 
bar  of  the  coftomar)  ibare.  Chan.  Prec.  50$.  S.  C  cited  aa  clearly  decreed  to  be  no  bar. 

Both  the  fan^  pointa  held  accordingly  by  Ld.  C.  Parfcer,  and  faid,  that  land,  or  a  real  edate,  u 
•f  a  quite  different  nature  from  perfonal  elUte,  and  a  matter  wholly  out  of  the  cnftosi.  Wma't 
^^P*  ^3^1  53**    Hill.  1 7;8.  in  cafe  of  Qabtngton  y.  Greenwoods 

$cMCa|ca  j^^  Acceptance  of  a  fettlement  before  marriage  9ut  of  theper* 
id.  1^?  fi^^  eJiaUy  without  any  notiee  taken  of  ihe  ctt/lomy  b^s  the  widow's 
time,  14.  cuftomary  part  of  the  perfonal  eftate,  if  flie  furvjves,  as  by  virttio 
¥cV^*^  of  the  cuftoiPn  but  does  not  debar  her  of  taking  any  gift  or  devifo 
dec'ree'd,^'  the  hufband  thinks  fie  to  mak«  her.  Abr.  £qii.  Caie  I59< 
3  Wraa'a     Ttuu  1727.  Xewen  V.  Lewen* 

Kep.  «^.  • 

pi.  ^.  a.  Cf    Ifd.  CbtacfUor  d^lifredi  t)Mt  the  vifi»  in  thia  c«fi9  wu  barred  of  her  cnftoonry  p«iC« 

C  ^^4  3  (B,  4)    Orphans  prote£lcd,  favoured,  and  relieved^ 


I«    4  bf  5  P.  &r  //.  T^O£f  not  tah  away  any  c-ufiom  toucbinf 
tap.  8«  S.  7«        JL/  any  orphan  within  the  city  of  London^ 

2.  The  defendant  was  bound  by  recognizance  to  the  chamberlaim 
§f  London  fbr  payment  ^divers  fums  of  money  for  orphans  portions  ; 
and  departed  out  o^  this  city,  and  dweft  in  Oxford/hiroj  leaving; 
no  eftate  behind  him  in  the  city  $  fo  as  the  procefs  of  the  city 
cannot  take  hold ;  therefore  a  fubpatna  is  granted  againft  hij^ 
upon  pain  of  lool.  to  appear  before  the  mayor  and  aldermen, 
and  to  fiand  to  their  order*  Gary's  Rep,  6o«  cites  2  Elis;«  foL  5, 
Mayor,  &c.  of  London  v.  Dormer.-p-Aftcrwards  fol.  67.  Or- 
dered, if  he  do  not  appear,  an  attachment  is  granted, 

3.  An  orphan  under  age  whofe  father  I^  him  lOOoL  whiclr 
was  in  the  Chamber  of  London,  married  a  wife  wkb  a  good  portion^ 
file  was  allowed  240L  out  of  die  lOOoL  and  fo  relieved  againft 
the  cuftoni  of  London.  Chan.  R,  %(>,  4  Car.  i.  Havens  v« 
SiirtQDt 

,  4,  Pefefldim(^ 
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4.  Defendant^  for  what  noney  be  has  put  out  bdon^ng  l»  fht 
plaintiff*,  as  her  orphanage  money,  fball  acconnt  and  pay  hrter^ 
irfter  fuch  rate  as  is  a11ow>ed  for  orphanage  money  by  the  Court 
of  Orphans,  and  no  more.  Chan.  IL  io8.  it  Car,  i.  Harjme 
V«  Neifon. 

5*  Upon  die  marriage  of  orphans,  the  cuftom  is  to  appoint  (he 
€9mmoH  ftrjtant  to  treat  and  taki  ficurity  ftr  the  orphanJ  Arg. 
a  Vent.  341.    Mtcb.  22  Car.  2.  in  cafe  of  Phealant  v«  Phea£uit. 

6.  On  a  hiU  to  bring  in  a  foreigner  to  give  fectaity  to  the  city 
tofs  the  orphan's  portion  accordii^  to  the  cuftom  of  the  city,. 
Bridgman  K.  decreed  the  plaintiS  to  try  the  cuftom*    Chan. 
Cafes,  203.    23  Car.  2.    Mayor,  &c.  of  LondofSt  and  ByfieM  t. 
.Slaughter,  &  aL*  the  executors  of  the  plaintiffs  father. 

7*  Orphanage  part,  according  to  the  cuftom  of  the  city  of 
Xrondoo,  was  mecreed  with  eofts.  Fin.  R.  248.  HiU.  a8  Car.  a. 
HiU  V.  Blacfcet  and  Rodes. 

8.  Plea  of  an  account  of  an  orphan* s  eftate^  htfore  the  cUermin 
jfif  LofiJon,  was  ^ifallowed,  and  a  furcharge  allowed  to  be  nude 
therieon  by  Lord  ChaoceUor.  2  Chan*  Cafes,  170.  Hiil.  x  Jac  2. 
J^ewdjgate  v.  Jobnfon. 

9«  The  plea /or  em  account  ieforg  the  aldermen  was  di£iIIowedy 
and  a  furcharge  allowed  hy  the  Ld.  Chan,  to  be  made,  and  de- 
creed the  executor  to  pay  mtereft  at  6L  per  cent*  for  ^e  money 
.not  paid  into  d^e  Chamber,  till  he  paid  it  in,  though  tiie  Chamber 
ttfually  took  but  5I.  per  <:eat.'  a  Ch.  Cafes^  171^  HilL  i  Jac  z. 
Newdigate  v.  Jc^nfen. 

xo.  This  cuftonuof  the  city  of  London  is  the  remains  of  the  old 
common  JaWj  that  a  man  could  not  give  away  any  part  of  his  eftate 
writhout  the  confent  of  his  children,  and  is  fo  taken  notice  of  in 
.Bn|£ion,  but  being  found  extremely  inconvenient  and  hard,  it 
was  by  the  tacit  conjent  of  the  whole  nation^  abrogated  and  grown 
into  itft^e^  (for  what  law  has  ever  been  made  to  repeal  it  .^)  and 
kept  up  only  in  the  city  of  London ;  per  Ld.  Macclesfidd.  Ch. 
Prec.  596.    Tr.  1722,  In  cafe  of  Kemp  v.  Kelfey. 

ji»  By  the  cuftom  of  London,  a  freem^  cannot  devifi  either, 
''the  orphanage  part^  or  the  contingency  ef  the  hemfit  ef  fiamivorJIAp 
otmffng  organs.  Neither  cem  an  orphan  devife  his  orphanage  part^ 
or  the  part  which  accrued  by  furvivor(hip.  But  fuch  freeman 
may  give  by  will  to  his  children,  legacies  inconflftent  with  the  {  205  3 
jdiftribution*  under  the  cuftom ;  and  then  fuch  children  muft  make 
their  elcSion,  whether  they  will  abide  by  the  will,  or  by  the 
cuftom?  But  they  cannot  abide  by  the  will  in  part  only,  and 
take  the  benefit  of  the  cuftom  alfo.  Cafes  in  £qu.  in  Ld.  Tal- 
bot's time,  130.    Hcrvey  v.  Defbouverie. 


Q.4    •  <B-5) 


to5  Cttllomst  of  lottHotu 

(B.  5)     Orphans.     What  Perfons  are  intitled  to 
the  Benefit  of  the  Cuftom,  or  excluded  from  it* 

I.  ^npHERE  is  no  fuch  cuftom,  as  that  a  child  marrying  tinder 
4.      eighteen  years,  without  the  fatber^s  con/entj  (hall  lofe  her 
orphanage  part    Fin.  R.  248.  Hill^  28  Car.  2.    Hill  v.  Blanket 
and  Rhodes. 

2.  A  freeman  of  the  city  of  London  dies  leaving  a  wife  and 
ehildy  the  tOi/e  dies,  her  third  fhall  to  to  the  executor,  or  admi« 
niftrator ;  fo  if  die  child  dies,  and  leave  an  executor,  the  child's 
part  fhall  go  to  the  executor,  but  not  to  die  adminiftrator  of  fuch- 
child  ;  for.  if  there  be  no  executor,  it  (hall  go  to  make  up  and  in- 
creafe  the  orphanage  money  of  th^  other  children.  Arg.  2  Show* 
409.  Mich.  36  Car.  2.  B.  R.  in  cafe  of  Palmer  v.  AUicock.' 

3.  A  daughter  of  a  fireeman,  marrying  without  her  father's  con» 
fent,  lofes  her  orphanage's  part,  unlefi  he  is  reconciled  to  hdr 
4>efore  his  deaths    Vern.  354.  Hill.  1685.    Foden  v.  Howlet. 

4.  The  cuftom  of  London  doth  not  extend  to  grand-chUdren  ;  as 
jf  A.  the  grand-father  dies,  leaving  the  father  with  feveral  daugh- 
ters, thefe  daughters  are  not  within  the  cuftom.  Per  Ld.  Keeper 
Cowper.  Hill.  Vac.  5.  Ann. 

Gilb.  Equ.  5*  A  graruUchild  is  not  within  the  cuftom  of  London  to  come 
Kcp.  137.  in  for  bis  father's  or  mother's  (hare,  together  with  the  other  child- 
ddemTer-'  ren  of  a  freeman ;  and  this  has  been  fetded  by  the  Ld,  Chailcellor, 
tu.  where  a  deed,  by  way  of  provifion  for  a  grand-child,  being  made 

Wnu*ftRep.  by  the  grandfather,  a^er  the  father's  death,  in  order  to  introduce 
ffort£e  ^v'  ^^^  ^^^^  ^'^  father's  place,  was  fet  afide,  as  made  in  fraud  of  die 
Scn[ageJ  "'  cuftom,  againft  the  furviving  children.  Chan.  Prec.  470.  pi.  295. 
s.  p.  and     Pafch.  1717.    Northey  V.  Burbage.   . 

feems  to  be  •  ,     • 

S.  C.  admitted  by  couafel,  aod  faid  to  have  been  (o  determined  and  fettled. 


(B.  6)  Bar.  What  is  a  Bar  of  the  Children^ 
Part,  or  otherwife,  and  what  ihall  be  faid  an 
Advancement. 

* 

I.  T^  E SOLVED  that  where  a  citizen  of  London  devifes  'et 

3\,   legacy  to  one  of  his  children,  that  mtwithfianding  that  child 

fialL  have  his  Jbare  out  of  the  cujlomary  part,  unlefs  it  doth  appea^, 

^that  by  the  intent  of  the  tefhttor,  that  legacy  was  to  go  in  fadf* 

fdBixoti  of  his  whole  fhare. .  2  Freem.  Kep.  28.  \pL  30.   HiH^ 

J  627.    Ircton's  cafe. 

r  206  1      2.  A  man  devifed  3000/.  to  his  daughter,  and  the  rejidue  of  bis 

perjonal  eftate  he  devifed  to  his  brother.    The  queftion  viras| 

Whether  this  daughter  ihould  have  her  cuftomary  part  befides 

this  legacy,  by  reafon  that  he  gave  the  refidue  to  his  orother,  which 

is  a  kind  of  an  implication,  that  the  daughter  fhould  have  the  3000U 

and  00  flAore  s  and  if  ihe  fhould  have,  her  cuftomary  part  too,  there 

would 
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frould  be  nodiing  left  for  the  brother.  But  the  Lid.  Chancellor 
hdd  clearly,  that  Jhe  Jbould  have  ber  legacy  and  ber  cuftomary  /bare 
too ;  there  being  no  words  in  the  will  to  exclude  her,  fhe  Jball  not 
be  barred  by  tntbUcathn  \  and  if  there  were  nothing  for  the  brother, 
he  could  not  nelp  that,  it  muft  go  as  far  as  it  would.  %  Freem. 
Rep.  67.  pL  78.  Trin.  1681.    Bravell  v.  Pocock. 

3.  Per  Cor.  any  provifion  made  by  the  father  in  his  life-time  The  re» 
for  his  children,  is  an  advancement  within  the  cuilom  unless  it  be  p^rier  qo^ 
declared  by  writings  that  they  are  not  fufficiently  SMlvanced,  and  for  fay^'^^j" 
fome  time  it  was  held  that  in  fuch  writing  there  muft  be  *  mention  fecmt  onXj 
modi  what  fumme  they  received  from  their  fiather  becaufe  of  bring-  ^^^  *  f^*' 
ing  it  into  hotch-pot.    Vcrn.  89.  pi.  78.  Mich.  1682.    Fouke  ^^^^e^"* 

or  ht  furfiutnct  of  a  marriage  agnement*    Ibid.  89, 90. 

L.  The  £ither  by  a  prior  will  declares  a  child  mt  fully  advanced^  *  ^^'b. 
ana  after  revokes  that  will,  and  b^  a  latter  declares  that  child  jfuUy  Annand^. 
aduanced^  fuch  former  will  is  a  fufficient  declaration  to, let  the  Honey- 
child  into  hotch-pot.    2  Chan,  Cafes  117.   Trin.  34  Car.  2.  ^oo6,s.Q. 
Anaud  V.  Honeywood.  \ll;%l 

ftc  certified  and  held  accordingly.rr— S.  C,  9c  S.  P.  certified,  Mich.  34  Car.  s.    Ibid.  129.— «« 
Vcia.  345*  pi.  340.  S.  C.  but  S.  P.  doea  DOt  appetr. 

5*  A  portion  of  money  given  by  a  freeman  of  London  to  bis  fon^ 
has  ever  been  taken  for,  and  towards  the  advancement  of  fuch  fon 
out  of  his  father's  perfonal  eftate,  within  the  cuftom  of  the  city  of   - 
London.    2  Chan.  Cafes  118.   Trin.  .34  Car.  2.    Anaud  v.  Ho- 
nywood.  ^ 

6.  Father  on  his  Ton's  marriage,  purfuant  to  articles  for  pur-  Vem.  345. 
ebafing  lands  to  be  fettled  on  his  fon  and  his  wife,  &c.  advances  r'l^^'p* 
4000!.     Quaere,  If  this  be  advancement  to  bar  him  }   The  Chan-  and  Ld. 
cellor  decreed,  the  fon  to  have  a  (bare  of  his  father's  perfonal  Chancellor 
efbte,  without  bringing  the  4000I.  into  hotch-pot.    2  Chan.  Cafes  ff* **•  ^***^ 

'.  /^®®A^i«  J  there  IS  no 

XI 9.  1  rin.  34  Car.  2.    Anaud  v.  Honeywood.  colour  to 

reckon  this 
any  part  of  tbe  perrontl  eft  ate.  -2  Chan.  Rep.  179  to  187.  S.  C.  and  the  Court  declared', 

tfaat  this  money  mall  be  taken  as  land,  and  not  U  perfonal  eftaie. 

7.  Where  a  citizen  has  feveral  children,  fome  advanced,  fome  s.  P.  ad- 
not.     Tbe  advanced  die.     'ITie  father  dies.     There  (hall  be  no^^^yl'^^f^ 
confidecation  had  of  the  dead  children,  who  were  advanced ;  but  !t  bate,  by  the 
is  all  one  as  if  they  had.  never  been.    Decreed.    2  Chan.  Cafes.  Maftcrof 
IJ9.  Trin.  34  Car.  2.    Beckford  v.  Beckford.  T^^l' 

'  Rep.  517.  Trin.  1799.    Clraver  v.  Spurling. 

* 

8.  A  freeman  of  London  having  feveral  cbymcal  receipts  of  a 
very  great  yalue,  as  he  imagined,  gave  them  a  little  before  his 
death  to  J.  S.  who  had  married  one  of  his  daughters.  It  ivas' 
alleged  in  order  to  bring  the  fame  into  hotch-pot,  that  they 
-brought  J.  S.  the  defendant  500I.  a  year,  and  plaintiff  offered  to 
give  the  defendant  500K  for  his  intereft  therein,  and  fo  infifted 

that  they  oMgbt  to  be  looked  upon  as  part  of  the  freeman's  per-  « 

fonal 
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fimul  eftate^  ind  that  defendant  account  for  them  to  the  plalntii^ 

who  had  married  the  other  daughter.  *   But  Ld«  Chancellor  wouki 

not  decree  the  famcy  fiiying  he  would  not  countenance  fuch  a  piece 

bf  quackenr  as  to  put  a  value  upon  them.    Vern.  61^  6a.  pi.  59. 

I^h^  34  Car.  a.    Jenks  v.  Holford. 

^^"cWl       9-  If  *  citizen  cmotyi  to  a  child  Umi  $f  inhirifance^  though  it 

t.*Richl      ^  txpreffid  fir  aiwincenunty  it  bars  no  child^  part;  but  fuch 

f.  Ci         child  may  come  in  for  a  (hare,  &c»  with  the  reft.     This  was  cer^ 

tilled  by  the  recorder,    a  Chan.  Cafes  160.  Hill.  35  &  35  Car. 

2.    Rich  V.  Rich. 

Vcm.  34|.       iQ,  The  queftion  was,  whether  the  children,  who  are  declared 

S.  c?td.    '^^  ^^y  ^vanced,  are  to  bring  what  they  had  received  into  hotch^ 

Cbinceilor  fdt  With  the  orphanagt  thirds  after  the  eftate  is  divided  into  thirds^ 

w^'id**!!   ^^  "^  into  hotch-pot  with  the  whole  eftate;   and  decreed  ac*- 

dcmb^  that   cordingty,  not  to  be  with  the  whole  eftate ;   and  what  hath  been 

k  maft  be    received  by  any  one  more  than  their  fliare,  and  legacies,  is  to  be 

Itfought  in.  j-epaid,  as  the  matter  (hall  appoint.    2  Chan.  Rep.  350,  360.  x 

Manage      J^c.  2.    Becicford  V.  Beckford. 

part  only, 

««— ft  Vcrn.  ftSt|  %%u  pi.  269.  Mkb.  169ft.  ^*  ^*  *"^  ^*  ^*  accordbfljr. 

II.  A  freeman  gave. tf  portion  with  his  only  child  on  her  mar* 
rlage.  Whether  (ne  was  excluded  thereby  of  her  orphanage  part, 
the  teftator  not  having  dodared  by  will,  oc  otherwifi:,  that  The  M^as 
not  fiilly  advanced?  2  Vern.  234.  [d*  215.  Trin.  1691.  Fane 
V.  Bence. 

12*  With  regard  to  the  advancement  of  a  child,  it  has  been  de« 

termined,  that  JmaU  inconjiderable  fums  occafionaUy  given  to  a  chiU^ 

cannot  be  deemed  an  advancement,  or  part  thereof.    Thus  Tnain" 

finance  money j  or  an  allowance  made  hy  a  freeman  to  his  fon  at  the 

Vniverfityy  or  in  travellings  itc*  is  not  to  be  takeife  as  any  part  of 

his  advancement,  this  being  only  his  education,  and  it  would  create 

charge  and  uncertainty  to  inquire  minutely  into  fuch  matters* 

So  putting  out  a  child  apprentic^^  is  no  part  of  his  advancement^ 

for  it  is  only  procuring  the  mafterto  keep  him  for  feven  years, 

inftead  of  the  parent.   Trin.  1718.  at  the  Rolls.    Hendtr  v.  jLofe* 

But  the  iather's  buying  an  office  for  his  Jon  tho*  hut  at  will^  as  a  gen* 

tleman  pen(toner's  place,  or  a  commifSon  in  the  army,  thefe  are 

advancements  pro  tantb.    3  Wms*s  Rep.  317.  in  the  note,  cites 

Norton  V*  Norton.   Mich.  1692.  by'  the  L^rds  Comnuflfioners 

Rawlinfon  and  Hatchins. 

The  vary         1 3-  Where  it  appears,  any  how,  undtr  the  father's  handj  hom 

diceiating     fnucb  z  child  has  received,  though  it  is  therein  (aid,  that  the  fiud 

fciTai*      portion  is,  or  w^  in  full  of  his  child's  part  by  the  cuftom,  yet  die 

vaiwcd  waa,  child  (hall  come  in  for  the  cuftomary  part  of  the  reft  of  the  other's 

will  let  the  perfonal  eftate,  bringing  the  portion  already  received  into  hotch^ 

the^cXm  P^^ '  otherwife  it  is,  if  it  does  not  appear  under  the  father's  hand 

Ibr  bia  or-    what  the  advancement  was.    2  Salk.  426, 427.  Anon. 

pbftnage 

part ;  mnJ  ih§mgh  the  child  afiervMfdi  reeehfid  fwrthtr  premer  fina  from  hia  father,  and  the  cer« 
lainty  ihercof  appeared  by  his  own  anfwer,  yet  thofe  fums,  whuch  were  additional  ^fta  lo  hia  ad^ 
vancemeot,  bein|  with  the  fum  mentioocd  by  the  father,  bronso^  into  hotch-pot,,  wiU  not  bar  Mi 
•rjphiimge  pwL  Watt*i  Rep.  349.  Hill.  1746-  dftcreed  by  the  Mtftfllr  of  the  JlioUi.   Nonhey  ▼. 

Strange. 
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^MBfe.*— >CkM.  Free*  470.  pi.  tg^.  Pafch.  1717.    Nonticy  v.  Bwrbifts  8.  C»  ■■  ■gilb*  S^«« 
JUp.  136, 137.  S.  C*  in  UHidem  verbis* 

14«  By  the  cuilom  of  Loadon,  if  zframan  hath  adv^idm 
thihiin  bis  lift'-timij  and  it  affiun  by  his  willy  or  by  any  writings 
what  thtjum  iiJvanced  is^  and  that  the  f am  4uhancid  is  kfs  tbm 
the  ctiftanuny  flmn  doth  amount  unto^  fucb  cbiUy  (o  advanced^ 
fMy  cme  infmr  a  cufimtmry  fiuirt^  bringing  thefum  fo  advancnl  intg 
botcb^ti  but  if  it  doth  not  appear  M^at  the  advancement  is,  then 
the  advancement  is  a  bar  of  the  cuftomary  (hare*  The^cafe  here 
was,  that  the  father  of  the  plaintifF  and  defendant  in  bis  tvill  takes  [  908  J 
netice^  tbat  be  bad  advanced  tbe  plaintiff  in  bis  life^tisnej  by  giving 
her  300/.  and  upwards^  and  thereupon  gives  her  58.  only  by  htt 
wilL  And  the  queftion  was,  whether  this  (hall  be  taken  to  be 
(iich  a  certain  (tim  appearing  in  writing  that  fbe  may  pvt  it  into 
hotch-pot,  and  come  in  for  her  cuftomary  fhare,  by  reaibd  of  the  . 
word  (upwards)  which,  as  it  was  fiud,  made  it  very  uncertain; 
but  decreed  that  this  was  a  certain  fum  appearing  in  writing,  and 
be  would  take  it  to  be  300!.  only;  and  although  it  was. (aid^ 
that  by  the  word  (upwards)  it  might  oe  taken  to  be  500K  or  lOOoL 
Che  Mifter  of  the  Rolls  iaid,  it  could  not  be  fo  intended  here,  but 
that  it  might  be  intended  a  little  more,  and  fo  little,  that  the 
teftator  did  well  know,  &  de  minibus  non  curat  lex.  Note,  it 
was  fuppofed  diat  die  word  (upwards)  was  inferted  plirpofely  to 
make  it  uncertain,  which  made  it  look  like  a  trick ;  but  if  he  had 
taken  notice  that  ht  had  advanced  his  daughter,  and  not  iaid 
cf  what^  flie  had  been  barred  |  but  here  it  was  decreed^  that  fit 
ftmdd  ceem  in  for  her  /kmr,  bringing  tbe  JooA  into  botcb-potp 
^Freem*  ^799  280.  pi.  351.  Hill.  1704.    Bright  v.  Smith. 

15*  If  a  freeman  of  Lcmdon  enters  in  bis  books  feveral  fums  of  S.  c.  ettel 
money,  as  paid  on  account  of  his  daughter's  portion,  he  cahnot  ^^^'  ^« 
e^erwarde  write  ^again,  or-m^e  the  hufband  debtor  for  them.  wte?t 
Per  Cowper  C.  3  Vem.  631.  pL  560.  HiU.  1708.   Dean&  Ux.  Rep.  6^, 
V.  Ld,  Delaware.  J^s- "^  _ 

that  thoiigk 
the  fame  be  wriuea  by  the  fmHmm^t  hook  keeper  or  feruant,  It  la  aa  fofiicient  at  if  writteo  by  tfas 
Ireemaii  himfelft  and  fttch  advancemeiit  may  be  brought  into  hotcb-pot>  ■-But  Ibid.  643^ 

in  a  note  added  at  tbe  bottom  of  the  pagea  if  t  quxrc,  If  thia  is  warranted  by  tbe  certificate  of  tho 
oallr^  Vbicb  waa  aa  foUowa,  [and  wbipb  I  will  add  here  to  (hew  the  form  of  focb  certifitate.] 
^  Deaa  Sc  Vx*  v.  Ld.  Delaware,  ^y  9, 1710.  In  purfttance  of  an  order  of  16th  December  thes 
<*  USt^  it  ia  bertifiedi  tbat  if  a  freeman  of  the  city  diea,  leaving  a  wife  and  one  daughter  married  im 
**  hi^  li£p-fimc,  and  it  appeart  by  the  booka  of  fuch  freeman,  that  he  had  paid  (creral  fuma  of 
**  money  in  part  of  fuch  daoghter'a  portion  unto  her  hu(band,  and  afterwards  feveral  other  fun% 
**  wblcli  ought  to  hfi  taken  u  paid  on  account  of  the  portion,  but  not  cxprelaly  entered  in  fuch 
9*  Ireeman'a  hooka  u  paid  ia  part  of  advancement,  or  in  part  of  the  portion,  (all  which  entriet  ara 
*<  of  the  teftator'a  own  band  writing)  and  fuch  fuma  uken  altogeuer  do  not  amount  to  a  third 
**  part  of  foch  freeman'^  cfiate,  put  together  with  what  he  left  at  hia  death,  fuch  daughter  onght 
¥  not  to  be  taken  v  fully  advanced,  but  in  part  advanced  only ;  and  in  fuch  cafe,  by  the  cnftom 
^  of  the  city,  foch  child  and  her  bofband  are  to  have  a  third  of  what  the  tefUtor  left  at  hia  deaths 
f*  without  regard  of  wlMt  wu  received  ia  the  ftther'a  lifa-cime,  aad  without  potting  what  hiA 
^  been  fo  received  to  the  eftate  left  at  hie  death.'* 

]6.  A  freeman  of  Londoiit  nrfio  was  a  ^dower^  and  had  fe¥e«  ^jj^ 
fal  ^hildroiy  being  poflefled  of  a  confiderable  leafehdd  eftate,  on  a  *;^tfifM 
Jkmi  marriage  anveyt  tbcfe  Uafes  in  cenfideration  of  aoool*  /f-  ~ 
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hh  chil-  thn^  in  truft  for  himjelf  for  life^  nmaindir  to  his  toifi  f$r  Hfii 
•*'*"•  **i?,S  '*  ^^^^  ^^^  ^^^  ^f  ^"  <^^werf  cuftomary  eftaU^  \^c.  remaindir  ii 
•n  advance-  the  firji  Jon  of  that  marriage,  and  fo  to  every  other  fon  j  and  in  th^ 
vkcnuaxhcT  fettUmint  thin  was  an  agrieTrnnt^  that  tru/ias  fooM  fell  theft 
in  air  wUh.  ^^^^  ^'^  iwvefl  the  mMey  in  the  turchafe  of  lands  sf  inheritance^ 
In  ?he  cuf.  to  be  fettled  to  the  ufes  afore&id  j  but  the  ha/hand  dying  hefwi 
torn,  in  re-  any  purcbafe  made,  it  UPas  held  firft,  that  the  wife  was  barred 
Kl^ttu^^  from  claimmg  any  other  part  of  the  perfonal  cftate.  Secondly^ 
tlvkAim  tbt  that  the  children  by  the  nrft  venter  could  have  no  right  to  thofe 
f»/0»,  leafes;  neither  would  this  fettlement^  prevent  the  (;hildren  of 
<which  af-     ^1^^  fecond  marri^e  from  coming  in  for  a  (hare  of  the  reft  of  the 

teat  only  ^       %      et         ^r      11  ^  r    /•    1     /•  1 

the  perfonal  perfonal  eftatei  for  by  the  agreement  thefe  leaies  are  now  to  be 
cftate  of  confidered  in  equity,  as  if  a  purchafe  had  been  a£hiaUy  made,  and 
ili-7/i*r-  ^^^  freeman  had  paid  the  money  out  of  his  pocket.  Equ.  Abr, 
^feoftt  153*  pi*  8*  cites  2  Vem«  665*  Mich.  1700.  [1710]  Hancock 
i^M/e  for      V.  Hancock ;  [but  that  is  only  a  fhort  note  of  the  cafe,  j 

warw-     • 

But  if  lamdi  of  Inheritance  are  gi'^ff*  to  a  child  in  ^ar  of  the  orphanage  part,  tiad  accented  at,  finfK 
it  will  be  biAding,  or  at  )eaft  the  child  cannot  have  both  \  per  Jekyl  and  Giihertt  coquftitfionan^ 
%  Wm&'a  Rep.  274.   Pafcfa.  n^^.   Cox  v.  Bclitha. 

r  209  1      17*  A  freeman  of  London  married  a  widow  of  a  confiderable 

,  Abr.  Equ.    fortune,  but  (he  had  feveral  children,  and  it  was  agreed,  that  be 

Cafea,  157*  tuas  to  have  600/.  only  ^  her  fortune,  and  the  reft  to  be  fettled 

Giibriqu.  "P^"  ^^^  children,  and  tn  cafe  Jhe  furvived  him  /he  was  to  havt 

Rep.  81.  *  6oo/.  to  be  paid  her  by  his  executors;  accordingly  a  deed  was 

S.  c.  in  to-  executed  and  the  parjies  were  nuntimid  to  be  citizens  ^  L»nduu, 

ti^^mver-  '^yS%  was  decreed  by  Ld.  Harcourtas  a  fatiiKfaidion  of  her  cufr 

tomary  part,  And  took  notice  that  the  deed  was  expreisly  worde4 

in  confideratfon  of  the  marriage  and  marriage  portion,  fo  that-be 

was  abfolute  mafter  of  that  6ool.  and  therefore  this  600I.  muft  be 

looked  upon  to  come  out  of  his  perfonal  eftate.     But  as  to  thb 

moiety  of  the  other  moiety  (no  liTue  being  of  the  marriage)  there 

was  no  queftioli  made,  but  the  widow  would  be  intided  to  it^ 

and  an  account  was  decreed  accordingly.     And  the  Mafter  of 

the  Rolls  took  notice  of  the  deed  mentioned  to  be  made  between 

the  parties,  citizens  of  London,  fo  that  the  cuftom  might  be  well 

fup{)ofed  to  be  in  their  view.   Ch.  Prec.  355.  pi.  248.    HiU.  171 1. 

Whithill  V.  Phelps. 

«Veni.te5.       r8.  h  freeman  of  London  honing  fhiUren  h  his  fiffiwife^  and 

pi.543HiH.  ^gf^^  ffi,^f^f  f^  marry  again^  made  a  (ettUment ef fame yafehM eftate 

s.  c.  not     ^^  hts  intended  wtfe^i  and  the  lilue  of  that  ouuriage ;  Ufe  mctrrsage 

$.  P. takes  eff€&*     The  kufband  dies  having  iffite^  ^p$4  a  cof^tdermbb 

Ibid.  666.  perfonal  ejlato.  The  children,  by  their  firft  renter,  brought  their 
Siich^i  710.  ^^  ^^^  ^  account  of  the  perfonal  eftate,  and  infifted  it  wholly 
s.  c.  but  belonged  to  them ;  and  that  the  fecond  wife  and  her  iffiie  ought 
vhcrc  iTlr  ^°  ^^  excluded  from  any  (hate  thereof  by  reafoh  of  the  provifioh 
the  wife  of  "^^^^  'or  them  \  \i  was  decreed  that  this  compojitifn  with  his  wifit 
•  freeman,  befbre  marriage  bound  her^  but  tbi  children^  being  infantSy  wer^ 
Jeft  to  make  their  §k&mn  when  they  €amt  ef*eige^  whether  ttbcjt 
wndd  tibide  by  that  pHviJion  made  for  thim  by  thai  /ettbmti»iy  si* 

relin^^ftk  that^  and  come  in  fir  jheir  at/katary  Jl^r^ml}\  and 

afwwarih 
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afterwards  on  a  rehearfing,  what  fliouU  become  c£  die  cuftooiary  • 
parti  it  was  held  to  fiill  into  the  hufband's  ihare ;  and  in  cafe  no 
difpofition  was  made  thereof  by  him,  it  muft  go  according  to  the 
ftatute  of  diftributioos.    G.  £qu.  Rep.  95.    rafch.  i  Geo.  cited 
hi  the  cafe  of  Hancock  v.  Hancock. 

19.  Smith  w^  a  freeman  o(  London^  and  badiffue  9ne  child  only^  MS.  Rep. 
a  daughter^  emd-  ghes  her  3000/.  pirtion^  and  marries  her  to  the  J^'^*°  *f^* 
friaintiff  Maggot,  and  is  a  party  to  the  marriage-articks,  wherein  smith, 
this  fum  of  3oooh  is  dedarei  U  he  given  U  her  for  her  portiofi 
by  her  Either)  the  faid  Smith.     Afterwards  the  faid  Smith  makes 
his  wUly  emd  ther$by  devifes  the  fum  of  looo/.  /#  his  faid  daughter^ 
mtd  likiwife  gives  ffOeral  legacies  U  her  children  ;  he  ajfe  gives 
§0  his  ektfghter  cerunn  lands  fer  her  life^  iic.  and  then  follows  this 
provifo  (viz.)  preividedif  my  faid  daughter  Jhall  not  within  two' 
months  after  my  deceaft^  upon  requefi  to  her  made  by  my  executrix^ 
give  a  gnd  aiU  fufficient  rtUaje  to  my  executrix  of  all  her  right 
nnd  intereft  to  her  eujlomary  foare  of  my  eftate^  &c.     Then  my 
win  i%  that  the  legacy  to  her  of  ioool»  dnd  the  feveral  legacies 
aforefiud  to  her  ehildretty  fball  he  v^idi  and  mates  his  wife  (nsw 
iifendant)  his  file  executrix  and  refiduary  legatee* 

The  bill  was  brought  by  the  hulband  and  wife,  In  right  of  the 
wife,  for  her  cuftomary  (hare  .of  the  teftator's  efhite. 

ift.  It  was  agreed^  where  the  portion  of  the  child  appears  iso 
artain  under  the  fatbtr^s  band,  fuch  portion  Jball  not  he  taken  for 
a  full  advancement  in  the  Ufe'tinu  of  thi  father^  to  exclude  and 
bar  fuch  child  isS  her  cuftoinary  fhare. 

adly.  Where  a  frgeman  dies^  leaving  ^y  one  cbild^  who  bat 
had  a  portion  from,  her  father  in  his  life-time^  fuch  child  Jhall  noi 
put  imr  portiin  in  hoteb^pot^  but  is  intided  to  her  cuftomary  (hare, 
bcfida*  what  ihe  had  iat  her  portion,  beeaufe  whei-e  there  are 
more  children  than  one,  fuch  portion  fhall  be  put  in  hoDch-pot^  [  1 1 0  J 
only  with  the  cuftomary  fhare  belongii^  to  the  children,  that  all 
the  children  naay  be  equal.     See  Lord  Delawar's  cafe. 

jdly^  It  ms  refolved  in  this  cafe,  that  the  plaintift^s  wife  nted 
$ufy  reieaff  her  cbattle  legacy^  and  not  the  devife  of  the  lands  to  her 
for  lifif  becaufe  the  expreis  condition  in  the  will  doth  controul 
the  implied  condition  by  the  cuftom,  that  flie  muft  renounce  ail 
benefit  by  the  wiH,  If  fhe  will  take  advantage  of  the  cuftom  in 
fiftbyedian  of  the  will. 

4thl^,  If  <htt  children,  being  infiints,  fhall  forfeit  their  legacies 
according  to  the  provilb,  or  not  by  the  a£t  of  the  mother.    This 

Elnt  Lord  Chancellor  would  not  now  determine  upon  this  bill, 
t  jfiud,  it  would  be  time  enough  to  do  that^  when  they  fhould 
bring  a  bill  for  their  legacies  \  but  as  to  the  odier  matters  decreed 
ut  fupra.    Per  Cowper  C.  MS.  Rep«  Tiin.  a  Geo.    Maggot  v« 
Smith, 
ao*  A  pTovifioH  for  a  child  on  her  marriage  by  a  freeman  is  no 
*  W  to  apy  future  fnare  fhe  might  be  intitled  to  by  the  cuftom^ 

any  more  than  it  would  be  to  her  taking  by  defcent  or.  devife. 
Cited  by  Mr.  Vernon.  Ch.  Prec.  508.  as  decreed  by  Ld.  C« 
Caliper.  Mich»  17174   Phtt  v*  Stanton^ 


^i^  CttCtmnis  nf  tmumi 

*i^^*s  C*  ^*'  ^*  (>fine>  »  bill  for  one  third  of  his  wife's  &thet^  peribffal 
{^  ^g)^'  *  eftate ;  a  fettlement  by  agreement,  &c.  was  made  on  the  marriage^ 
iome  (bort  and  the  fathir  gave  with  his  daughtir  an  tftati^  a$  ffr  btr  mar^^ 
■•tet  of  it.  fiagi  p^rtiotgy  ice.  By  willy  the  father  gave  a  looo^  to  bis  wi/e^ 
and  five  tenements  (which  wefe  his  on  leafes)  to  trujtees  in  trujl  for 
the  daughter's  fepar ate  ufe^  and  made  the  wife  executrix.  S«  being 
beyond  fea,  left  the  wife  and  childreii  upon  the  mother>  whey 
maintained  them.  Per  Cowper  C*  ift.  An  advancement  of  m 
daughter  by  a  real  eftate  as  her  portiony  Ac.  tuai  not  an  adv'atKce* 
ment  within  the  cujicm ;  but  if  tt  were  in  land|  the  certainty  dotb 
appear,  and  the  land  muft  be  valued,  and  brought  into  hotch-pot; 
the  cuftom  has  no  relation  to  an  e/late  of  inheritance  \  if  a  freeman 
lays  out  his  money,  the  cuftom  is  defeated ;  but  if  there  was  wKf 
provifion  made  by  agreement^  tic.  that  inftead  of  money  as  a  par^* 
tiony  bfc.  the  father  fhouid  diminijb  his  perfonal  eftate  by  maiitqr 
a  purchafty  it  might  he  a  queftion  how  far  this  would  hi  within  the 
cuftom  f  But  lands  defcendedy  or  purchafedy  are  not.  2dly,  That 
S.  muft  have  one  third  of  the  clear  perfonal  eftate,  dedu£cifig  the 
widow's  chamber,  *  paraphernalia,  &c«  3dly,  That  the  five  tene- 
ments given  to  the  feparate  ufe  of  the  wire,  ihould  not  go  in  part 
ef  this  one  third  to  which  the  huflnuid  was  intitled,  for  that  the 
daughter  had  no  ele6lion  in  this  cafe.  She  could  not  choofe  ther 
one  third,  becaufe  that  was  in  the  power  of  the  hufband^  and  to  his 
account ;  and  as  the  five  tenements  are  here  given  to  the  tniftees^ 
it  is  of  a  different  kind  from  the  huflnnd's  one  third  \  nor  is  it 
to  the  fame  perfon  \  fo  it  cannot  go  in  part  of  fatisfafUon  withia 
the  meaning  of  the  teftator.  In  cafes  of  the  cuftom^  the  legatee 
has  an  eledion,  whether  he  will  renounce  his  legacy^  or  his  on^ 
third  part  Here  the  father  has  under  all  events,  ex  abundantly 
Aiade  a  provifion  for  the  feparate  ufe  of  his  daughter  out  of  the 
part  which  the  father  had  power  to  dtfpofe  oL  4Jdily,  If  the  lega-* 
gacies  fall  (hort,  every  one  muft  abate  in  proportion ;  but  if  the 
daughter's  feparate  provifion  fall  fhort,  which  the  father  intended 
her,  the  Court  oufi;ht  to  lay  hold  on  that  which  the  huflxmd  ought 
to  recover  when  the  account  is  taken,  and  it  ought  to  be  brought 
iiefere  the  Mafter,  efpecially  if  the  huftuuid's  going  away  were 
mthout  the  wife's  default.  Sthly,  This  fpecinc  legacy  of  the 
five  tenements  muft  be  valued,  and  every  one  muft  abate  in  pro* 
portion.  6thly,  The  wife  and  executors  muft  have  her  ioool» 
befides  her  one  third  part.  Mich.  4  Geo.  Stanton  v.  Plat. 
L  211  J  22.  Sir  W.  W.  in  17 18.  made  his  willy  giving  to  his  daughter 
7000/.  and  to  his  fin  and  executory  alt  the  reft  of  his  eftate*  He 
declared  that  this  legacy  to  the  daughter  was  in  fatisfaifion  of  all 
Jbe  could  claimy  &r.  under  the  cuftomy  andfhewas  to  declare  tvitbiso 
one  month  after  his  death  whether  Jbe  woM  abide  by  that  or  net^ 
and  (he  was  to  releafiy  iic.  The  teftator  lived  two  years  after 
this  will,  and  after  his  death,  the  daughter  marrying  within  a 
fortnight,  they  were  both  made  acquainted  with  the  if^,  and  the 
executor  and  fon  came  one  morning,  and  made  a  delivery  of  fome 

J  late,  &c.  fpecifically  devifed,  and  alfo  aBigned  an  annuity  in  the 
Lxcbequer,  idiich  was  given  to  the  daughteri  ta.  aod  being  sliced 
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to  execute  a  rekafe  fame  time  was  deGred  for  confideracioii,  &r. . 
In  Mich,  Vac.  the  queftion  was,  on  a  plea  to  the  dtfcovery  and 
account  prayed  by  a  bill,  whether  what  the  daughter  and  her  huf-« 
band  had  done,  did  amount  to  fuch  an  acceptance  as  did  determine 
their  eledion,  and  to  exclude  them  from  a  fhare  by  the  cuftom  ; 
and  per  Ld.  ChanceRor  the  plea  was  allowed,  becaufe  diey  had 
net  made  any  dedion  b^  the  bill  to  wave  the  will,  but  with  a 
fiiving  to  anv  (arther  claim,  or  right  they  roisht  make,  i.e.  by 
amending  their  bill,  and  running  the  hazard  of  the  account  of 
the  perfonal  eftate  i  for  whether  it  be  more  or  h&y  diey  muft 
abide  by  the  event  of  it*  He  declared  that  it  was  tl^  tettator'a 
intention,  that  if  (he  accepted  of  the  legacy,  flie  was  to  take  diat 
in  fatfs&fiion  of  the  whole,  under  the  cultom,  and  that  he  never 
intended  (he  (hould  have  an  account  of  the  perfonal  eftate,  to 
fee  whedier  it  was  her  beft  way  to  abide  by  the  one  or  the  other) 
(he  was  to  have  no  fuch  liberty,  and  therefore  he  confined  her  to  a 
month's  time  to  declare  herfelf,  fo  that  all  objedions  made  from 
her,  being  under  any  furprife,  or  havinz  any  thing  mifreprefented 
unto  her,  is  out  of  the  cafe.  It  is  likdy  Sir  W.  W.  thought  the 
cuftom  very  hard,  and  he  had  a  mind  to  tie  her  down ;  but  yet 
this  mutt  be  a  compleat  acceptance  by  her  of  all  that  he  had 
impofed,  t>ut  in  this  cafe  it  doth  not  appear  diat  all  was  fini(hed 
and  compleated,  fome  things  (he  did  accept  o(^  but  the  executing 
of  die  releafe  was  put  off,  and  other  matters^  for  iardier  confide- 
radon,  fo  that  this  was  not  a  full  and  entire  acceptance,  though  he 
thought  that  if  all  had  been  done  and  accepted  of  without  the 
rdeafe,  that  was  Hot  fo  necefliury  to  be  done  within  the  months 
but  might  be  executed  at  anj^  time*  Per  Ld.  Chancellor* 
Mich.  Vac.  1711.    Smith  v.  Withers* 

23.  Where  a  daugbtery  who  married  without  the  father's  con«> 
fent^  waa  afterwards  adwtuced  in  party  andthi  freeman,  ihe  father^ 
had  fetflei ffmi  lealiMd  ijiau  U  the  feparate  ufe  $/  the  daughtir^ 
the  feme  covert,  this  ought  to  be  brought  into  hotch-pot j  it  beings. 
in  the  ibiSeft  fenfe,  an  advancement  of  the  child  pro  tant^  \ 
i  Wms's  Rq>.  273,  274.  Palch.  1725.  per  Jekyl  and  Gilbert 
commif&oners.    Cox  v,  Belitha. 

24.  A  fatlitmnt  was  on  the  ^fe  of  a  citizen  of  part  of  the 
perfonal  eftate  of  the  hufband,*  in  bar  and  fatiifaClion  of  all  her 
elainty  and  demand  out  of  his  perfonal  eftate  by  the  cuftom  or  other* 
wife.  The  hufband  died  intejlate*  The  wift  is  barred  of  her 
diitribudve  (hare  of  her  hufband's  e(bte  by  the  ftatute  of  diftribq- 
tions  by  force  of  the  words  (or  otherwifej  for  they  can  extend  to 
nothing  el(e ;  and  it  was  (aid  to  be  twice  fo  adjudged  by  Cowper  C. 
in  the  cafe  of  Pit.  v,  Lee,  and  Davila  v«  Davila  ^  and  decreed 
accordingly  by  King  C.  MS.  Rep.  Mich.  13  Geo.  in  Cane. 
Badeockv.  Stanhope. 

25.  Though  a  declaration  by  a  freemaiCs  will  onlj^  that  a  child 
was  fuUy  advanced,  is  not  of  itfelf  fuffident,  yet  where  the  ad'^ 
van^ement  was  forty  years  before  the  (reemanS  death,  fa.  that  it 
was  difficult  to  prove  an  advancement  made  at  that  diftance  of 
t|fa%  yet  a  freofw^s  reetd  thai  thi  dguihtft^s  bt^an4  had  com- 
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p^i  hi  had  riceivid  above  *  looo/.  f^ftien  with  his  wife  (tOOL  fi» 
freeman  at  his  marriage,  this  was  (atisladory.    a  Wms's  Repb 
527,528.  Trin.  1729.  at  the  Rolls.    Cleaver  v.  Spurling. 

Where  a  daughter  of  a  freeman  of  London  accepts  of  a  legacy  tf 
lO^ooc/.  left  her  by  her  father^  who  rnonmunded  it  to  her,  to  releaje 
her. right  to  her' orphanage  part^  which  ihe  do^s  releafe  accord* 
inglys-if  the  orphanage  part  be  much  more  than ' her  .leg;acy, 
though  ihe  was  told  ihe  might  ele£l  which  ihe  pleafed  %  vet  if  jhe 
did  not  know  fie  had  a  rights  Jlrfiy  to  enquire  into  the  vaate  of  tie 
perfonal  eftate^  and  the  quantum  of  her  orphanage  party  before  fie 
wade  her  eUSion ;  this  is  fo  material  that  it  may  avoid  her  releafom 
3  Wras's  Rep.  316.  Trin.  1734*  Pufey  v.  Defbovrie. 
-  27.  A«  a  freeman  of  London  had  iflue  two  fons,  B.  C.  and  four 
daughters,  D.  £.  F.  and  G.  He  in  his  life-time  gave  to  B<  and 
Q.  and  to  D.  and  £•  1500L  a  piece,  and  took  feveral  receipts  in 
the  following  words,  viz.  Received  of  my  father  A.  1500]* 
which  I  hereby  acknowledge  to  be  on  account,  and  in  part  of 
what  he  has  given,  or  (hall  give  unto  me^his  fon  [or  daughter]  in, 
or  by  his  late  will.  Afterwards  A.  made  his  will  thus,  viz.  And 
whereas  I  have  heretofore  paid  to^  gitfen^  or  advanced  with  my  child- 
ren  B*  D,  and  £,  [omitting  C]  the  fum  of  1500/.  a  pieccy  now  I 
do  hereby  in  like  manner' give  and  bequeath  unto  my  three  other  child* 
reny  G  F,  and  G.  the  feveral  fums  ofi^QoL  a  ptece^  and  ^heti  gives 
the  refidue  'equally  among  bis  children.  The  cuftom  of  London 
being  waved  on  all  (ides,  the  queftion  was,  whether  C.  Ihould 
have  another  1500/.  upon  the  later  words  of  the  will,  or  (hould  be 
in  the  fame  cafe  with  B.  D.and  £.  they  being  equally  advanced 
by  the  father  and  this  feeming  to  be  only  a  miflake  in  the  tejlator^ 
it  was  infifted  that  the  receipt  could  hot  controul  the  exprefs  fub- 
fequent  gift'  of  the  father,  and  that  the  omitting  C.  fhould  be 
plainly  intended  a  difference  between  them.  But  Ld.  C,  Talbot 
decreed  the  1500I.  received  by  C.  in  A's  Hfe-^time  to  be  a  fatif 
faction  for  what  A.  gave  him  by  his  will,  and  that  he  (hould  not 
have  another  1 50ol.  upon  the  later  words.  Cafes  in  Equ.  in  Ld» 
Talbot's  1  ime  71.  Pafcb.  8  Geo.  2.    Upton  v.  Prince. 


(B.  7)     As  to  the  Children's  Part  in  Cafe  of  ^Sur- 
vivorfliip.     To  whom  it  Ihall  go. 


C.  C.  cited    I.  T  F  a  freeman  of  London  dies,  leaving  fevend  orphans,  and 
R^""i*8  -^    ^^y  ^^  ^tKi  die  under  age,  whether  this  part  is  by  the  cuf<- 

inTnota'of  ^^^  to  go  to  the  furvivor  ?  Vernon  for  the  plaintiff  argued,  that  it 


the  re-  did  by  the  cuftom^  to  the  furvivor,  and  had  known  a  cafe  whers 
P^'^'^-  one  married  an  orphan,  and  made  a  fettlement  on  her,  and  (be  after 
died  under  age ;  her  fortune  went  to  her  furvivine  brothers  and 
fillers,  and  her  hofband  could  not  have'it ;  it  was  admitted  by  tbtf 
court  and  counfel,  that  the  father* s  will  in  this  cafe  (which  gave  ii 
ihe  furvivor s)  did  operate  nothingy  becaufe  they  did  not  claim  under 
hhni  hut  by  the  cu/iom  paramount  the  willy  thougha  cafe  wa»  eked 

temp. 


tMlj^.  ^Wti  where  it  y^%  heldj  that  th<^  father  ihiy  devife  the 
bq»hanage  part  of  the  child,  if  he  die  within  age,  fo  that  it  be  not 
to  the   prejudice  of  another  orphan.     Afterwards  5th  ^ 

170^^  the  recorder  certifyed  the  cuftom  to  bcj  that  tf  the  hrphak 
jfm  dies  before  2t,  his  Jhare  furvives  \  and  if  a  female  dies  unmarried^ 
'and  Within  the  tge  ^21,  her  Jhare  furvives  ^likewife^  and  the 
orphan  cannot  give  it  away  hy  will*  Chan.  Prec;  207.  pk  167; 
Mich.  170I.    Jaflbn  v.  Effington. 

2.  If  there  be  a  ividtnv  and  tw6  daughter s^  and  etie  ^  the  doughy 
iers  dhsy  her  orphanage  part  (hall  wholly  furvive  to  her  fiftcr,  and 
tiiat  even  afier  a  div'^n  and  partition  made  between  them  ;  but  if 
the  father* s  legiftery  part  was  devifed  to  the  daughters^  that  is  Undet 
the  dtredtian  efthe  flatute  as  a  legacy,  and  muft  be  diftributed  be<^ 
tween  the  mother  and  the  fiirviving  daughter  accordingly  \  this 
^xSet'ttitt  wa$  taken  and  agreed  by  the  Court;  Chan;  Prec.  372; 
Trin.  171;^.  in  cafe  oJFLoeffes  v;  Lewen. 

3.  Afreefkan  left  at  his  death  a  wife  and  fe*uerlBd  Ithildreliy  int 
tf  the  children  died f even  years  old*.  It  was  agreed  that,  (hare  (hould 
lurvlve,  and  that  it  was  not  fubjed  to  the  ftatute  of  diftributions^ 
but  du^re^  whether  it  furvived  to  the  mother,  as  well  as  brother^ 
and  ufters  ?  The  orphanage  part  is  not  due  till  21  j  fo  that  an  or- 
phan cannot  difpofeof  it  fooner;  Mich.  7  Ge6.  Cane;  M after  of 
the  Rolls; ,  Knipe  v;  Wale. 

4.  Devife  of  lands  to  truftbes  in  fee,  in  iruji  within  Jix  yedri  afl 
ier  the  te/tatbr*s  deafhj  to  raife  and  pay  1 500/.  to  his  daughter  A, 
A.  di'es  within  the  fix  years  \  the  i  j;l.  (hall  go  to  the  admin iftrator^ 
here  being  no  certain  time  limited  When,  but  only  the  ultimate 
time,  within  which  it  (hall  be  raifed.  3  Wms's  Rep.  119.  pi:  27; 
Hill;  1 731.    Cowper  v;  Scot^  &  al'; 

(S.  8)     Of  Bringing  into  Holch-pbh 

i.     A  ^  orphan  who  was  advanced  with  iool.  beirie  the  only 

jLjL    child^  is  not  to  bring  it  into  hotch-pot.    2  Vern.  629; 
fcites  17.  Jac.  u    Wood  v;  Fettyplace. 

2.  Sum  of  moriejr  given  by  a  freeman  of  London  td  a  daughter^ 
if  not  given  as  a  marriage-poriiony  or  in  purfuance  of  a  marriage^, 
(agreement^  \%  no  advancement,  as  monies  given  at  chrijienings  and 
fyingS'ini  but  however  niuft  be  caft  into  hotch-pot:  Vern*  R* 
61  •  Mich.  34  Car.  2.    Jenks  v*  Holford. ' 

3*  flesrefs  has  lands  giveh  her  m  frdnk-mdrriage ;  thofe  miift  be 
tz&  into  hotch-pot ;  othetwife  of  lands  conveyed  or  given  to  her  by 
her  father,  ot  other  ^nceftor  afier  the  marriage.   Per  CounfeL  Ibid. 

4.  Where  an  heir  or  co-heir  had  a  real  ejlate  fettled  on  him  ijf  chati. 
ihefath&y  it  is  out  of  the  cuftom  of  the  city  of  London,  and  though  ^ai^^**  i^i* 
flie  lather  (hould  after  declare  the  fame,  to  be  a  full  advancement  ^  p'  ^^^ 
for  fach  child,  yet,  it  is  no  bar  to  his  orphanage  part,  neither  is  it  not  appear; 
fobe  brought  into  hotch-pot;    Vern.  R.  216.  Hill.  1683.    Civil  -schari: 

,    , ,  S.  p.  doei  not  apdeir; 

Vfrt.  Vlli  R  5.  Where 


t^ij  CtiflfontjB  of  1.0ttlHNt« 
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But  if  the  5.  Where  a  cbild  is  married  with  the  father^  cohlent^  and  there 

^""n  ionc<r  ^^  ^  portion  giviu  in  mMrriege^  fuch  child  is  debarred  from  claiming 

by  the  fa-  f  ny  benefit  of  the  orphanage  part,  uniefs  the  father  (hall  bv  writing 

ther,  ixlfft  under  his  hand  and  feal,  not  only  declare  that  fuch  child  was  not 

^uOomar  ^""x  ^^^vanccd,  but  likewifo  meuU9n  in  ariain^  hdw  miuh  the  por- 

part  will  tion  given  in  marriage  did  amount  unto^  that  fo  it  may  appear 

amount  to  what  fum  is  to  be  brought  into  hotcb*pot.    Vern.  216.  Hill* 

'i^:^^  ^683.  Civil  V.  Rich. 

fliirc  by  the  cuftotn.  t  Vern.  R.  630.  Hill.  1708.  citci  Turner  v.  Lnngland.— ~*>For  •olherwif« 
it  fhall  be  intended  a  full  and  compleai  adv^uccoictu.  a  Wias'«  Rep.  ^a/.  Tiiu.  I7ft9t  by  tkt 
Mailer  of  the  RolU.    Cleaver  v.  Spuili'ag. 

*[2I4] 

a  Vern  274.  fi.  Mon^V  to  be  brought  into  hotch-pot  by  an  orphan^  (hall  be 
^ibid."^**'  brought  into  the  orphanage  part  only^  and  not  into  the  per(bnal 
181.  Mich,  eftate  in  general,  fo  as  the  widow  to  come  in  for  part  of  it«  Vern« 
1694,  S.C.  j^^j.  Mich.  1685.    Beckford  v.  Beckfcrd. 

a  Chan.  Rep.  3^9.  S.  C— a  Vcfn.  754.  Mich.  1717.    Sunton  v.  Piatt*  S.  P. 

a  Chan.  y,  Moncy  given  by  a  freeman  of  London,  to  be  laid  out  in  land 

Car«,  117.  ^ndjettledoti  his  cldell  fon  for  life,  remainder  to  his  firftand  other 

fons  in  tail,  (hall  not  be  reckoned  any  part  of  his  advancement,; 

and  be  brought  into  the  hotch-potch.    Vern.  R.  345.  Mich,  1685. 

Annand  v.  Hoaeywood. 
^^  ^^"'  ^'  Upon  a  reference  to  the  recorder  of  London,  by  Ld,  Chan- 

ti  thc\forc  ^^^^y  ^^  Certify  what  is  the  cuftom  in  London,  concernine;  the 
10  pi.  4.  of  advancement  or  children  by  their  fathers,  &c.  which  would  ex- 
theS.c.the  cluJc  them  from  having  mares  of  the  perfonal  eftates  of  their 
rwir«i*i«r.  ^^thers  after  their  death ;  Serjeant  Lovell,  Recorder  of  London, 
batioi,  viz.  Certified  the  cuftom  to  be  thus,  viz.  If  the  father  gives  to  the  child 
WethcLd.  i^qo/.  and  in  his  will  declares^  that  he  has  advanced  hinty  and 
Aulernien  rfterwards  dieSj  the  child  Jhall  have  no  part  of  the  rejidue  of  the 
of  the  ciiy  perfonal  eftate  of  his  father.  But  if  he  hadfaid  by  hit  will^  that -he 
of  London,  ^^^  given  1500/.  (which  was  a  jufficient  advancement)  jet^  upon 
heifd*ihe  Pitting  it  in  hotch-potch  after  the  death  of  his  father^  he  Jhall  have. 
faid  parties  his  Jhare  of  the  perfonal  eftate  of  his  father^  (ifc.  And  if  a  man 
and  their  marries  his  daughter^  arid  gives  her  a  portion^  if  he  does  not  take  any 
learned  in  *^^'^^  ^f  ^^  ^^  his  wil/y  this  wiU  be  a  Jufficient  advancement^  and  fhc 
the  law,  do  fhall  have  no  fhare  of  her  father's  perfonal  eftate  after  his  death* 
|»y"*>^y«r-  Ex  relatione  mVi  Sclby.  Note,  Mr.  Chefhire  was  alfo  prefent 
lordflhipi  ^^  Chancery,  when  Mr.  Recorder  made  this  certificate  \  but  he 
that  by  the  did  not  entirely  agree  with  Mr.  Selby  about  the  certificate  Ut 
^uibmt*of  ^"P*"*'    ^'  ^y^^  Rep-  484.  Trin.  1 1  W.  3.    Chafe  v.  Box. 

the  city,  if  aoy  freeman'c  child,  male  or  female  he  married  in  the  Kfe-tiroe  of  hit  or  her  fatheri 
by  his  cofifent,  and  not  fully  advanced  to  his  or  her  full  part  or  portion  of  his  or  her  father's  per- 
fonal or  cuftotnary  eftate,  as  he  Ihall  be  worth  at  the  time  of  his  deceaCe,  then  every  fuch  freeman'i 
child  fo  married  as  aforefaid,  (hall  be  excluded  and  debarred  from  having  any  other  part  or  por- 
tion  of  his  or  her  faid  father's  perfonal  or  cuftomary  eftate,  to  be  had  at  the  time  of  nit  deeeafe* 
rx cr pc  fuch  father  by  his  laft  will  and  teftament,  or  (ome  other  writing  by  him  written,  and  figned 
with  his  name  or  mark,  ihall  dedaie  or  exprcfa  the  value  of  fuch  advancement;  and  then  eveiy 
fuch  child,  after  the  drceaic  of  his  or  her  (aid  father,  produdog  fuch  will  or  other  writtof,  ana 
bringing  fuch  portion  fo  had  of  his  or  her  father,  or  the  vahie  thereof  into  hotch>potcb|  fhall  have 
as  much  as  will  mike  up  the  fame  a  full  child's  part  or  portion  of  the  caftomary  eftate,  his  or  her 
faid  father  had  at  the  time  of  his  dcccafe ;  notwithftanding  fuch  father  ftullj  by  any  writing  under 
hi»  hand  and  fcil,  declare  fuch  child  wai  by  him  fully  advanced* 

15.  If 


CttSonuf  of  lotfliotu  *H 

9*  If  a  ireeman  has  mt  child  onfyj  which  has  reaividfime  portiM  •y*"**34« 
Jrom  his  father,  and  the  father  dies  ;   leaving  this  child  and  a  wife,  f^"\\^** 
the  child  (hall  have  his  full  orphan's  part,  without  any  regard  to  Bcnce.  s.  P. 
what  h^  has  already  recefved,  for  that  advancement  in  part  is  onlv  •^1*^- 
to  be  brought  into  botch  potch  with  children^  and  not  witn  |^.^*  ^ 
others  s  per  Sir  Edntrard  Northey.    2  Salk.  426.  HiiL  1708* 

Dean  *  W 
▼.  Lord  Delaware,  S.  P. Ibid.  754.  Mich.  1717.  Stanton  v.  Piatt  $  P.*  ■  S.  P.  ad- 
judged after  folcAo  debate,  fl  Wuu*a  Rep.  527.  Trin.  1729,  by  ibc  Mailer  of  the  Roiii.  Cleaver 
Ym  Sparlingk 

xo.  If  any  chiU  has  any  thing  iy  thi  will  mart  than  thi  njt^ 
which  is  declared  as  a  fatilfaHisn  for  her  adoancemsni^  if  flie  will 
claim  the  benefit  of  the  cuftom,  (he  muft  wave  this ;  per  Ld« 
Cowper.  Hill.  Vac^  5  Ann. 

ir.  A  firee-man  of  London  willing  to  prefer  two  daughters  f  215  ^ 
beyond  others,  bequeathed  to  them  a  bond  of  3000].     Afterwards  GUb.  iqu. 
by  advice  the  claufe  wa;  rafed  out,  and  the  will  re»publi(hed,  and  ^^'  ^**|3* 
a  new  bond  given  in  the  name  of  y.  B.  in  trkjl  for  the  two  doughs  tt'dem  ver- 
ters^    Ld.  Cowper  held,  that  this  bond  muK  be  brought  into  ^<« 
botch-pot  to  intitle  them  to  a  further  fhare.    Ch.  Free.  269.  iX^ 
Mich.  1708.    Hedges  v.  Hedges*  Hod|eiv. 

Moar.S.C. 
bat  contaioa  only  (hort  notes  thereof.  Though  in  this  cafe  fome  of  the  other  children  had 

fiven  receipts,  hot  knew  nothing  of  their  equiuble  right ;  Ld.  K.  Cowper  declared,  that  this  was 
at  evidence,  and  that  he  would,  notwtthftaoding,  let  them  into  their  right,  though  Otbcrwife,  if 
there  had  been  a  receipt  under  fcal.   MS.  Rep. 

12.  A«  on  his  fon  B*s  marriage  with  C  covenanted  in  cale  of  a  S*  C-  cited 
fecond  marriage  to  pay  the  firft  fon  by  the  firft  wife  500I.    There  ?,of  hh^* 
was  a  (on  and  feveral  children  befides,  of  the  firft  marriage  ;  per  1715.  in  ' 
Cur.  the  heir  muft  bring  in  the  500!.  into  a  hotch-potch,  though  ^^^  ^t 

in  nature  of  a  purchafor  under  a  marriage  fetdement.    2  Vern*  w^dmo^J 
638.  Hill.  1708.    Phiney  v.  Phiney. 

13.  Bill  by  the  plaintiff  as  only  child  o(  her  father,  a  free-man  of  ^^  ^^* 
l#ondon,  for  her  Oiare  of  her  father's  efbte,  according  to  the  cuf*  ^*°*  f„ 
torn  of  the  city  of  London.     The  cafe  was,  the  plaintiff  at  feveral  Caoc.  Stan- 
times  had  receiveri  feveral  fums  of  her  father  in  his  life-timey  and  Icy  v.  Smith 
her  father  transferred  1700/.  bank  flock  in  trull  for  himfelfy  in  order  ^\s^^^' 
to  Mjpofe  of  it  by  his  will  to  the  defendants^  &c. 

Quaere,  If  the  plaintiiFfhall  put  the  money  given  her  by  her  fit- 
ther  in  his  life-time  into  hotch-potch,  with  the  refidue  of  the  tef- 
tator's  eftate,  or  whether  ihe  (hall  retain  the  money  fo  given  to  her 
by  her  father,  and  have  a  moiety  of  the  refidue  of  her  father's  per- 
fonal  eftate,  (being  an  only  child,  and  the  tefiator  having  no  wife) 
according  to  the  cuftom. 

Mr.  Vernon  for  the  plaintiff,  infifted,  that  the  plaintiff  is  inti« 
tied  to  a  moiety  of  her  Other's  perfonal  eftate  by  the  cuftom  with- 
out putting  in  notch-potch,  what  was  given  her  by  her  father  in 
his  life-time,  (he  being  an  only  child,  and  not  fully  advanced  by 
her  father  in  bis  life-time. 

He  cited  the  cafe  of  Turner  v.  Jennings,  lately  In  this 
Court,  where  it  was  refolv^  that  a  child  of  a  free-man  of  Lon- 
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doh  (hall  hot  put  in  hotcb-potch  what  was  given  to  her  By  hct 
father  in  his  life-time,  and  unlefs  there  be  other  children,  and  fo  if 
was  refolved  in  Chancery,  in  the  cafe  of  Dean  v.  Lord  Dela- 
WERE>  that  an  only  child  {hall  not  put  in  hotch-potch  where  there 
is  a  widow,  but  (hall  have  her  cuftomary  ihare  befides  what  her 
father  gave  her  in  his  Iife-tim«w  If  the  child  be  fully  advanced  in 
the  father's  life-time,  the  father  may  difpofe  of  all  his  eftate  by 
Will  I  fo  if  the  father  marries  his  daughter  in  his  lifd-time,  and  de- 
clares her  fully  advanced,  without  expreffing  what  fum  be  gave 
with  her  in  marriage,  this  is  a  full  advancement  by  the  cuftom, 
though  not  fo  in  reality,  aiid  will  bar  her  of  her  cultomary  (hare, 
but  if  the  certainty  of  the  fum  appears  fo  given  in  advancement  of 
the  child,  and  it  falls  (hort  of  her  proportion  of  her  father's  eftate, 
then  it  iaall  be  put  into  hotch-potch,  and  ibe  (hall  have  her  cuf- 
tomafy  (Hare.  Declaration  of  a  full  advancement  by  the  father,  is 
not  a  bar  of  the  cuftomary  (hare  in  no  cafe  but  that  of  marriage. 

If  a  freeman  of  London  has  ten  chiUrtfij  and  fully  advances  nine 
of  them  in  his  life^tiTne^  the  tenth  child  Jhall  have  the  whole  cuflo" 
mary  jhare  belonging  to  the  children.  If  it  appears  that  an 

only  child  has  received  from  his  father  in  his  life-time^  as  much  as 
his  cujiomary  Jhare  amounts  tOy  this  (hall  be  taken  as  a  full  fati(^ 
f  ai6  ]]  faction  of  his  cuftomary  (hare,  hut  if  it  fall  never  fo  little  Jbort 
.  thereof  then  it  (hall  be  taken  as  a  gtft  from  the  fatner,  and  th^ 

child  (hall  have  his  whole  cuftomary  (hare^  without  any  regard 
to  it. 

Note,  Tracy  J.  who  fet  fpr  Ld.  Chancellor,  ordered  an  account 
to  be  taken  what  money  the  plaihtiff  had  received  from  her  father 
in  his  life-time,  and  on  what  account,  and  referved  the  confidera- 
tion,  whether  money  given  to  her  by  her  father  in  his  life-time, 
fhoitld  be  taken  in  part  of  her  cuftomary  (hare,  of  whether  (he 
(hould  have  a  moiptv  of  her  father's  eftate  over  and  befides  what 
he  had  given  her  m  his  life-time,  there  being  no  other  child. 
Curia  advifare  vult^  MS.  Rep.  Trin.  3  Geo»  in  Cane.  Stanley. 
y.  Smith  and  NorclilF* 

14.  A*  having  feVen  children  makes  an  executor  in  trujl^  and  de» 
vifes  to  each  child  one  feventh  of  his  perfonal  ejlate  \  one  of  the  child- 
ren dies  in  his  life-time^  and  one  of  the  fix  furvlving  children  has 
been  advanced  by  the  father  in  his  life-time ;  yet  this  child  (hall  take 
his  full  (hare  of  the  feventh  part,  without  bringing  what  he  had 
before  received  into  hotch-potch.  3  Wms*s  Rep.  124.  Hill. 
^731.    Cowper  Vi  Scot,  &  al'» 


(B.  9)     As  to  the  Legatory  Part,  or  Dead-Man's 
Share,  whereof  he  may  difpofe  as  he  pleafes. 

t .   nr^  H  AT  the  cufiomary  party  belonging  to  the  adminijlrator  of 
X       (I  C'tizcn  of  London  dying  intf/late^  is  not  within  the  a^  of 
didributlon  of  inteltate's  eftates;    bccaufe  the  cuftom  of  London 
being  tivcd  by  the  aft,  the  cuftomary  pzrt/hallgo  wholly  to  the  ad- 
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mnijhrator^  as  it  did  before ;  and  fo  it  hath  been  refohred  at 
common  law,  and  in  Chancery.  2  Freem,  Rep.  85.  pi.  94.- 
cites  it  as  refolved  by  Lord  Keeper  North,     Hill.  1682.  Anon. 

2.  An  inhabitant  of  the  province  of  York  made  a  will,  and 
dgvifed  a  motet j  of  his  eftate  to  bis  wife ;  adjudged,  that  the 
widow  (hould  have  three  fourths.  3^  Vem.  m.  Mich*  l6Si9» 
cites  the  cafe  of  North  v.  North. 

3.  Where  a  citizen  of  London,  by  wiH,  had  ievifed  700/.  for  ris^  i^ep^ 
tUMTirning^  the  queftion  was,  whether  this  700I.  fhould  con^e  out  Trin,  i 
of  the  whole  eftate,  or  only  out  of  the  legatory  part  ?     For  it  ^^^  *^    » 
Vas  infiftedi,  if  there  had  been  no  diredion  to  the  wilV  or  if  the  fh'aw  v." 
1^  had  onJy  diredted^  that  the  expences  of  the  funeral  (hould  l>uck»&^\ 
not  exceed  fuch  a  fum,  there  the  dedu6lion  muft  luve  been  out' 

of  the  whole  eftate.  Per  Cur.  moufning  devifed  by  the  will,^ 
muft  come  out  of  the  legatory  part,,  and  not  to  leflTen  the  or-» 
phanage  and  cuftomary  £are.  %  V?m%  24CX.  Mich.  1691^ 
Deakins  v.  Buckley. 

4.  Upon  hearing^  this  caufe,  the  Lord  Chancellor  orciered  one 
of  the  mafters  to.  ftate  a  caie„  and  fend  it  to  the  recorder  of  the 
^ity  of  Lo/idon^  to  certify  to  t;he  Court  the  cuftom  of  the  city. 
The  mafter  ftated  a  cafe  as  follows  (viz.)  Thonjas  A;idecfon,  a 
freeman  of  London,  hy  his  will  dire^edy  that-  an-  inventory  Jhouli 
he  taken  of  his  perfonal  ejiate  by  his  executors,  and  that  Barbara* 
his  wifey  Jbauld  have  her  widoxv*s  chamber ^  and  after  his  debts  and 
funer  at  charges  paidy  gave  her  a  third  par  t^  of  his  perfonfll  eJiatCy^^ 
another  third  part  he  gave  equally  amongft  his  children^  fulianay^ 
Hannahy  Jofeph  and  IViiliamy  and  faiUy  who  died  in  the  tejiator^^ 
Ufe^time^  and  remaining  third  part  he  gave  as  follows  (viz,)  j^cL 
$0  /aid  Uannahy  40/.  infrnali  legacies^  2Co/.  a  piece  to  the  faid 
Jofephy  William  and  Jane^  and  the  overplus  (if  any)  ^  be  [^  ^V^  J 
equally  divided  among fl  four  of  his  children^  and  to  be  paid  t-hem 

by  his  executors  (viz.)  tc  his  fons  at  the  age  of  21  years,  and: 
to  his  daughters  at  the  age  of'ii  years^  or  marriage.  And  if  the 
third  part  of  his  perfonal  eftate  in  his  difpofi  Jhould^  by  bad  debts  or 
accidents,  fall  iliort,  and  not  hefufficient  to  pay  ail  his  f aid:  legacies y 
.  he  willed  each  of  the  f aid  legatees  Jhould  bear  fuch  lofs  (whatever  it 
amounted  to)  in  proportion  zccord'mg  to  their  legacies,  and  made 
Duck,  Chandler,  Samuel*  GreenhiH,  and  Thoma?  GreenhiH,  ex-. 
ecutors  ;  Duck, '  Chandler,  and  Thomas  GreenhiH,  only  prove* 
the  will,  and  exhibited  an  inventory  of  their  teftator*s  pcrfbnat 
eftate  into  the  Chamber  of  London,^  and  entered  into  the  ufual; 
fecogniiance,^  and  paid  Barbara,  the  widow,  and"  the  plaintiffs 
Readihaw  (who  married  Juliana)  feveral  fums  on  account- of  their 
euftomary  (hares..  Thomas  GreenhiH  died,  and  Duck  havings 
feken-Dut  adminiftration  to  him,  a  bill  was  exhibited  againft  Duck 
and  Chandler,  the  two  furviving  afting  executors,  f6r  an  account 
•f  the  teftator's  perfonal  eftate,  and  to  have  a  diftribution  thereof 
according  ta  the  ctrftwn  and  the  will..  The  defencfant  Duck 
(whp  was  bjjcpme  irifolv^nt)  was  indebted  163I.  is.  lod.  a» 
<he  balance  of  his  own  account,  and  279).  i^,  received  by  his. 
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intdbte  Thomas  Greenhill,  out  of  the  tdbtar's  eftate,  makiitg 
together  443!.  oos.  io<I.  . 

Quaere,  whether^  bv  the  faid  cuftom,  the  hft  of  the  fiiid  free^ 
nan*s  eftate,  hj  tht  inf^hencj  •£  bis  ixecuUrs^  ought  u  be  borm 
ottt  of  the  teftameniary  part  of  bts  eftate  only^  or  out  of  tbe  wbolt  ' 
perjinal  ejiate  only^  as  welt  cujiomary  as  teflamentary. 

The  fiune  was  certified  as  folIowS)  viz* 

^  Wc  the  lord  mayor  and  aldermen  of  tbe  city  of  London^ 
^  whofe  names  are  fubfcribed,  do,  in  obedience  to  the  faid  order 
^  by  William  Thompfon,  £fq;  recorder  of  the  faid  city,  ore 
^  tenits  humbly  certify  unto  your  lordfliip,  that  if  a  freeman  of 
^  London  dies,  leaving  a  widov^  and  children,  his  perfonal  eftat^ 
^  (after  his  debts  paid,  and  the  cuftomary  allowances  for  his  fune« 
^^  ral,  and  for  the  widow's  chamber,  being  firft  deduced  thereout) 
^  is,  bv  the  cuftom  of  the  (aid  city,  to  be  divided  into  three 
^^  equal  parts,  and  difpofed  of  as  follows  (viz.)  one  third  port 
^  thereof  belongs  to  his  widow;  another  third  part  belongs  to 
^  his  children  unndvanced  in  his  life-time,  and  tbe  other  third 
^  part,  fuch  freeman,  by  his  laft  wiU,  may  devife  9s  he  pleafes« 
<(  But  where  a  lo(s  of  a  freeman's  eftate  doth  happen  by  tbe  in^ 
^  folvency  of  bis  executors,  there  is  not  anv  cuftom  of  the  city 
^  of  London  which  direds  whether  fuch  lois  ought  to  be  bornq 
<^  out  of  the  teftamehtary  part  of  bis  eftate  only,  or  out  of  his 
^  whole  perfonal  eftate,  as  well  cuftomary  as  teftameutary« 
«  Dated  the  26th  day  of  April,  1 7 1 5."  This  certificate  of  the  lord 
mayor  and  aldermen,  being  fent  to  the  Lprd  Chancellor  Cowper. 
he,  upon  hearing  counfel,  was  of  opinion,  that  the  widows  ana 
orphans  of  a  freeman  of  London,  are  in  die  nature  of  creditors 
for  two  thirds  of  the  perfonal  eftate  he  fliall  die  poiTefled  of  j  and 
that  if  any  lo(s  happen  by  the  infolvency  of  his  executors,  fucl^ 
lofs  ought  to  he  home  by  tbe  legatees  of  a  freeman  o.ut  of  bis  tef^ 
tamentary  party  and  the  fame  was  decreed.  MS*  R,ep.  Txix^ 
z  Geo.  in  Cane,    Readfhaw  v.  Duck  h.  al\ 

5*  A  man  made  bis  wifl^  and  by  it  gave  all  bis  eftate^  according 
to  tbe  cuftom^  having  a  wife  and  cbiUren^  viz.  two  thirds  to  bis 
wifty  and  one  third  to  bis  cbildr^y  witb  a  devife  over*  Held  pe|« 
Mafter  of  the  Rolls,  that  though  this  was  not  exa^iy  coofonnab)e 
to  the  cuftom,  yet  his  opinion  was,  that  the  devife  of  one  diird  to 
(^  2 1 8  3  the  children  was  void,  being  what  the  cuftom  gave,  and  fe  tb$ 
devife  over  not  good\  that  as  the  wi^  was  to  have  two  thirds,  fliC' 
Ihall  take  one  third  by  the  ^uftom,  and  the  other  fliaU  be  the  deadly 
man's  part  i  thefe  proportions  are  to  ari(e  after  a  dedi|dion  of  the 
widow's  chamber,  and  "her  paraphernalia,  i^  e.  fuch  ornaments  a« 
(he  ufually  wore  about  her  body  \  for  though  this  is  not  by  th$ 
cuftom,  and  was  at  firft  only  allowed  to  citizens  of  the  better  fort, 
yet  it  is  fit  to  give  the  fame  privileee  to  all  citizens  widow>« 
Mafter  of  the  Rolls.    Trin.  Vac.  1718. 

6.  If  a  freeman  gives  a  legacy  to  bis  cbild^  and  £f^ofes  of  bi$ 
wbole  perfonal  ejiaie^  the  «hild  fiall  not  bavo  both  tb$  (egacy  and 
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flv#ir'i  pmrt  \  S ecus  if  the  legacy  h  given  expref$ly  $Mt  of  the  Uf* 
Umentary  feirt*  But  in  no  cafe  flkiU  the  child  be  obliged  to 
nake  his  eleiSHon,  til)  after  the  account  taken.  3  Wnis's 
Rep.  124.  in  the  note  \  cite»  4  Jut/  J718,  at  the  Rolls,  Hender 
T-  Rofe« 

7*  In  this  cafe  it  was  held,  that  where  a  freeman  of  London 
made  bis  will,  and  dtmjti  legacin  U  bis  cbitdnm  m$re  than  their 
prpbanmge  part  w^Uatmwtt  tmte^  witboMt  taking  any  notice  what* 
foever  if  the  cnflom^  that  thefe  legacies  (hall  be  a  fiitisfiiftion  of 
their  orphanage  (hares,  to  which  they  were  intttled  by  the  cuftom 
in  the  nature  of  a  debt,  and  that  the  legacies  flull  not  come  out  of 
the  teftamentary  or  dead-man's  part,  becaufe  it  is  held  in  this 
court,  that  they  (ball  not  take  both  by  the  wil)  and  the  cuftoni 
too }  but  where  fuch  legacies  are  lefs  than  their  orphanage  (hares, 
whether  they  (hall  be  pro  tanto  in  iatisfikitioii  he  was  in  great  doubt^ 
9ind  feat  it  to  the  city  to  certify,  though  he  ieemed  radier  to 
think  they  (bould  in  this  caie  take  both,  if  none  of  the  devi(ees  in 
the  will  were  thereby  di(appointed.  £qu.  Ab*  160.  pi.  5.  cites 
Trtn.  1739,  atthe  Rolls,  between  Nichols  ^nd  Nicholls. 

S.  A  fneman  oi  London,  by  his  will,  char  get  1500/.  em  his 
real  ejlate  fer  bis  daughter^  and  alfo  gives  her  1 500/.  #«/  of  bis 
ferfonal  eftafe.  The  daughter  would  take  the  1 5CX>I.  out  of  the 
real  eftate  (as  that  is  not  within  the  cuftom)  and  alfo  claim  her 
orphanage  part ;  but  the  Court,  in  regard  the  tefhitor  had  dif- 
pofed  of  all  his  real  and  perfonal  eilate  among  his  children,  and 
intended  an  equal  divifion,  would  not  fufFer  the  child  to  di(appoint 
her  father's  will,  but  compelled  her  to  abide  imirefy  by  (be  will^ 
or  by  the  cujlom.  3  Wms's  Rep.  123.  HilU  ]73i.  Cowper  v* 
Scot,  &  al'. 


(B,  10)  Orphan  intitled  to  what;  and  how;  not- 
livithAandiug  any  Thing  done  in  Fraud  of  the 
Cuftom* 

*•   A    ^^^^  ^f  i^fi  "^^^  ^*  defraud  the  plaintiff  of  her  cuf- 
XJL  tomary  part  by  the  cuftom  of  the  city  of  London  was 
adjudged  void.    Toth.  113.  cites  40  Elliz.    Topp  v.  Topp. 

2.  A  tnsrtgage  made  to  a  citizen  and  forfeited  to  him  Ihall  be 
accountecl  part  of  the  freeman's  eftate  to  be  diihibuted,  and  (ball 
not  go  to  the  heir.  Toth.  131,  132.  cites  7  Car.  A(b  v. 
Wood,  and  Maynard  v.  Middletoo* 

3.  A  citizen  made  a  deedoftrujl  of  a  leafe  to  the  ttfi  of  his  will^ 
and  he  having  two  fons  ana  a  daughter,  directed  by  his  will  bis 
executor  to  conv^  the  (ame  to  the  two  fons.     Decreed  that  the 

deed  is  contrary  to,  and  aniinft  the  cuftom  of  London,  and  that  C  ^'9  1 
the  daughter  ought,  according  to  the  cuftom,  to  have  her  part  of 
the  (aid  leafe  mid  profits  thereof.    Chan.  R.  84.     XO  Car.  i.     ^ 

Not  v«  Smithies. 

R  4  4.  A 


ti^  <Cit(tom8t  of  l9ntimt;> 

Lev.  128.  4.  A  freeman  of  London  devifid^  that  bis  third  part  Jbiutdnuiks^ 
^  ortir  adds,  '*'  cujiomqry  part  rf  his  children  500/.  a  pieciy  it  their  cuftoaiar)F 
quaere  de  '  parts  did  not  ^mount  to  fo  much  \  and  that  if  any  of  them  diei 
ceo,-— It  has  tffore  twenty 'sne^  his  partjhouldbi  divided  amangfi  the  furvivors  | 

qrcfiiorcd,  <^^^  ^f  ^^^^  ^^'^  ^^/^''^  twenty-one^  except  the  plaintiff's  w///r,  her 
whether  a'  brother  John  being  the  lad  that  died,  and  the  plaintin  had  received 
frecman'i  qu(:  of  the  fethcr'^  part,  as  much  as  made  his  wife's  part  500I.  and 
S' wa5  *<^  queftioii  was,  if  (he  ftiould  be  intided  by  the  will  if  flic  fhouW 
operate  on  have  John's  part ;  it  was  objeded  that  ihe  fhould  not,  for  it  is 
the  orpKan-  pot  due  by  the  will,  but  by  cuftom,  and  ihe  ought  to  adminifter  tq 
yormcriy  it  }^^^  ^^  make  a  title,  for  the  father  had  no  power  to  appoint  a^ 
feemi  to  furvivoF ;  but  per  Keeling  Ch.  J.  though  the  father  h^  no  power 
have  been  ^q  difpofe  the  cuftomary  part  from  his  children,  yet  be  may  appoint 
f*freemjHi  *  furvivor  thereof  among  the  children  themfelves  by  his  will  s 
had  a  power  and  fo  Serjeant  Wild,  recorder  of  London,  fiud,  it  was  lately  fo 
|o  appoint  ipefolved  in  Chancery,  in  a  c^fe  where  be  was  counfel  y  and  fa 
ihat^f  iuy  Keeling  now  direfied  the  jury,  who  gave  the  verdiS  accsordingly 
of  hiachiu  for  the  plaintiff  for  the  whole<  i  Lev«  iJ^^.  Mich  19  Car.  %^ 
drcn  flsouid  Hammond  v,  Jones. 

oie  wuhm 

•gCi  then  fuch  child's  part  (hould  go  to  the  furviving  child  or  children.  3  Wrot*t  Rep.  318 
in  a  note  by  the  reporter,  citea  x  Lev.  197.  Hamond  v.  Jonea,  ruled  by  Kelyng  Ch.  J.  at 
nifi  priut,  and  faid  bv  Wylde,  recorder  of  ^ondoin)  to  baye  Seco  fo  a^juclged  in  Cha^^cry*  3u^ 
latterly  \\  lui%  been  aai^ittcd  Ko,  ^^  pthcrwife. 

$.  P,  be-  5.  A  citizen  of  London  cannot  devife  over  his  child's  part  ta 
^^apo0'  another,  in  cafe  the  child  dies  under  a£e.  Chan«  C^fes,^  199^ 
ii%,  and    Pafch.  ^3  Car.  2.    Pate  v,  Hatton,  als'  Huttoa. 

not  a  thing 

yefted  in  himfclf^  per  Maynard  Arg.  %  Vent.  ^[41.    Micb.  z%  Car.  ^.  iai^i  ib«t  it  waa  fb  refblvedl 

in  cafe  0/  Pr.  Ent  v,  Adrian* 

6.  A  citizen  of  London  being  executor  and  r$fiduttry  legatee^ 
4yi^Sy  whether  this  being  but  a  legacy,  which  till,  eleffion  reftedl 
prima  facie  in  a  legatee,  not  as  legatee^  but  as  exe^utor^  and  the 
lirft  teftator's  eftate,  which  reniains  in  the  executor,  as  executor,^ 
ihall  not  be  fubje£t  to  the  cuftom  as  the  executor's  own  eftate  ? 
The  Ld.  Chancellor  decreed  the  contr^,  and  faid,  1  will  make 
rie^ion  for  him.  Chan^  Caies,^  310.  ^iU.  30  aod  31  Car.  j^. 
Civil  v.  Rich. 

7.  If  a  citizen  pf  London  hat  a  trt^ft  of  a  term  attending  hit 
inheritance^  and  dies,  the  truft  of  the  term  Jball  not  he  fuhyeSt  to 
the  cuflom  of  London  to  be  divided  between  the  wife  and  children^i 
&c.  s^s  other  perfonal  efiate  and  chatties  fliall  \  per  Ld.  Chan? 
cellor.  2  Freem.  Rep.  66.  pi,  ^7.  Trin^  ^68i.  I<i  cafe  qI 
Tiffin  V.  Tiffin. 

Sklnn.  «6L        8.  Where  a  c\ti%en  of  London  dies  intefiate^  ihe  third  part  of 

pL  tj  and  ^/j  g^Qfi^  bdonging  by  the  cuftom  to  his  admini^ator  is  not  fuhjeif 

s!c.ad-'  \^  dl/irihution  by  the  flat.   22  Car.  2.  cap.  10.  for  fettlement  cf 

ju'^nred  ac-  inteflate  eftates.     And  it  wajS  granted  by  all,  that  by  the  cuftom 

•nd^fiS^it  ^^^^^^^^  ^«  *^''^  i*^^  ^^^^^  bis  Jban  in  tbo  diftribation ;  and 
'  i^dgmcAt 


Cttftom?  of  lonBom  220^ 

tttdsment  accordingly,    2  To*  204.    Pafch.  3+  Car.  2.  B.  R.  wMf^i^r- 
Tercival  V,  Lnfp.  ^„^i„ 

Cb«ncery»  that  the  ■dminiftrator's  part  wai  within  the  cuftom,  and  not  liable  to  a  diftribution 
ppon  the  ftatute,  and  they  relied  upon  this  opinion  in  fi.  R.  and  that  Trin.  35  Car.  a.  where  im 
a  like  cafe  a  fuit  waain  the  Spiritual  Court  for  a  diliribuuon,  t  prohibition  y^^  jj^ranted,  i     ■  > 

f  Show.  174*  pi*  170,  S.  C,  adjornatur, 

*9,  If  goods  sure  zhto\\xte\y  given  zvmhy  z  freeman  of  London  ^*^^^* 
\n  his  life.     This  will  ftand  good  againft  the  cujlom,     Jfiut  if  he  Vcr2.  q«. 
has  it  in  his  power,  as  by  the  kteping  of  the  deedy  &c.  or  if  he  Cicrk  v. 
retains  the  pojfejjion  of  the  goods,  or  any  part  of  them,  this  will  be  L«»|her- 
9  fraud  upon  the  Quftqin.    Per  Cur.  2  Yern,  277,    Micht  1692.  f'?red"'th^ 

Hall.  V.  Hall.  .  recorder  to 

10.  A.  on  marriagi  of  M.  bis  daughter  to  S.  a  freeman  of  c^^^fy* 
Ixuidoni  fettles  a  term  for  years  in  truft^  that  B.  the  hufiand 
fi)ouU  receive  the  rents  till  fuch  time  as  /r.  R,  and  W.  S,  jhould 
otherwife  appoint^  and  then  to  fuch  perfon  as  they  Jhould  appoint^ 
^dfar  j/^an^  ^  f^^b  appointment^  thenyir  fuch  as  B,  Jhould  iy 
Xvill appqint^  wi  for  ufant  of  fuch  appointment  then  in  truji  for 
the  executors  and  adminiJlraUrs  of  B,  The  truftees  made  no 
appointment,  fo  the  queftion  was,  whether  this  term  (hould  go 
^cording  to  that  appointment,  or  be  looked  upon  as  part  of  B's 
perfonal  eftate,  and  fo  go  according  to  the  cuflom,  he  being  a  free* 
inan  of  I^nd^on,  And  Ld.  Keeper  was  of  opinion,  that  it  was 
net  to  be  looked  upon  as  part  of  B*s  perfonal  eflate^  hecaufe  it 
never  was  in  him ;  but  was  fettled  by  the  wife's  father,  and  there- 
fore not  fubie6t  tq  the  cuftom,  Abr.  £qu«  Cafes,  151,  Hill^  1 702, 
Grice  V.  Gooding* 

i  I .  A  freeman  of  London  grants  the  greatejl  part  of  his  perfonal 
ijiate  in  trufi  for  bimfelf  for  life^  and  then  for  his  grand- children 
by  bis  fon,  who  was  dead.  A.  has  no  wife,  but  has  a  daughter 
living.  Decreed  the  deed  to  be  fet  afide  (A.  not  having  entirely 
difmiffed  hintfelfof  the  efhite  in  his  life-time,  and  being  made  a 
little  before  his  death,  is  a  donatio  caufa  mortis)  as  the  moiety 
belonging  to  (he  children,  in  this  cafe,  there  being  no  wife,  but 
^  to  the  other  tnoiety  of  which  he  had  power  to  difpofe  (as  having 
no  will)  the  deed  will  ftand  good;  per  Cowper  C.  2  Vern. 
R.  612.    Trin.  1708.    Turner  v.  Jennings. 

12.  A  freen^an  of  IcOndon  had  iilue  a  fon  and  daughter.  The 
fon  diedy  leaving  three  children.  The  freeman  aJRgns  leafes  in 
truft  to  fell  and  pay  any  fum  not  exceeding  loool.  as  he  Ihould 
appoint,  and  he  by  deed  and  will  appointed  500I.  to  his  daughter, 
and  the  refidue  to  his  grand-children.  Decreed  to  be  fet  aHde,  as 
to  a  moiety,  which  the  daughter  by  the  cuftom,  fis  ovXy  furviving 
child^  was  intitled  to,  as  being  \vk  fraud  of  the  cuftom.  2  Vern. 
5..  685.    Trin,  1 7 1 2.    Turner  anq  Ux.  v,  Jcnning  and  Longland. 

13.  The  children  of  a  freeman  of  London,  where  there  is 
no  wifcy  are  intitled  to  a-  moietyy  the  other  moietv  being  the  dead- 
man's  part  \  admitted  by  the  counfel  on  both  fides  ;  and  decreed, 
per  Mailer  of  the  Rolls.  Wms's  Rep.  341*  HiU*  1716.  Nor* 
Key.Va  Strange. 

14.  A. 


t^^  CttftottiK  of  LonHtik 

ibidf.  913.        14.  A.  a  fneman  of  London  furthafii  mt  §fiate  in  tbt  ntmn 

^ivdccree   "f  ^^  ^^^  ^*  ^  ^^  confederation-m9fuy  wa$  mentioned  in  the  cbm^' 

WM  after-    vejance  to  be  paid  by  B.  but  no  iruft  declared*     J*  dies^  and  fomt 

wards  »r-     time  after  B.  gave  a  declaration^  that  the  purebafe  was  made  m 

dlTHoife    ^^Hfi  fi''  ^*    ^^s  is  a  good  bar  againft  the  widow  of  A.  who 

«l  lordik    claimed  a  fliare  of  the  money  paid  for  the  purchafe,  infifting  that 

it  ought  to  be  looked  upon  as  part  of  the  pcrlbna)  eftate  of  A. 

and  confequendy  that  a  right  vefted  ia  her  by  the  cuftom  to  a 

fiiare  of  this  money  in  the  hands  of  B.  which  couid  not  be  altered 

by  &ich  fuWequent  declaration  of  truft  \  but  decreed  againft  her  \ 

however  confidering  all  circumftances,  the  Court  recommended  it 

to  the  beirs  or  devifees  of  A.  to  s^ree  to  let  the  wife  in  for  her 

dower  of  this  truft  eftate.    Wms'a  iUp^  3^1  •  pU  82.   Trin.  1 71 6. 

Per  Ld.  C.  Cowper.    Ambrofe  ▼»  Amhrofe. 

15.  A  leafehold  eft  ate  devifed  by  a  freeman  of  Iiondon  to  a 

truftee/^r  the  (eparate  ufe  of  his  daughter  (hall  not  be  taicen  as 

part  of  ber  orphanage  part,  but  out  of  ihe  legatory  part ;  but  if 

£  Z2I  J  legatory  part  be  not  fufficienC,  the  legatees  muft  ad»te  in  pro* 

portion^    2  Vem.  R.  754.    Mich.  1717.    Stanton  v»  Pfat. 

l6*  A  freeman  having  a  wife  and  one  child  (inter  al')  devifei 
the  orphanage  part  to  the  childy  and  in  cafe  of  the  chikTs  death 
before  twenty^one^  then  to  go  over  to  the  teftator^s  father  ;  and  it 
was  held  that  this  devife  over  was  void,  for  that  the  &cher  had 
nothing  to  do  with  the  child's  orphanage  part,  which  came  to  him 
by  the  cuftom,  not  from  the  £tt:her  ^  and  were  fiich  devife  over  to 
be  good,  it  would  be  a  prejudice  to  the  child  who  (in  cafe  there 
were  but  one  child)  might  devife  over  fuch  part  at  fourteen,  whiclt 
would  take  effie<^  were  the  child  to  die  before  twenty-one,  or  if  he 
Ihould  die  inteftate  and  unmarried,  it  would  go  all  to  the  mother 
as  his  next  of  kin,  and  not  according  to  the  father's  will  ;  or  if  the 
child  marry  and  die  within  age,  leaving  iflUe,  the  widow  and  ifTue 
would  be  deftitute,  were  fbch  will  to  be  good.  3  Wms's  Rep. 
319.  in  a  note  at  the  bottom  cites  Hill.  .1718.    Biddle  v.  Biddk* 

17.  Covenanting  on  marriage  by  a  freeman  to  add  1500/.  of  his 
own  money  to  1500/.  of  his  wife*s  to  be  laid  out  in  landy  and 
fettled  on  the  hufband  and  wife  for  life,  &c.  is  not  to  be  looked 
upon  as  breaking  into  the  cuftom.  For  the  freeman  might  at 
any  time  during  nis  Kfe,  even  in  his  laft  ftcknefi^  have  invefted  bis 
ferjonal  eflate  in  a  purebafe  of  land^  which  would  defeat  the  cu£» 
tom,  andf  fhind  good,  though  the  freeman  fliould  at  the  iame  time 
hzYcfaidy  that  be  did  this  on  purpofe  to  defeat  the  cuftom^  And 
this,  if  the  purchafe  was  real,  would  have  held  good  to  bar  the 
cuftom.  Per  Ld.  C.  Parker.  Wms's  Rep.  532.  Hill.  171 8. 
Babington  v.  Greenwood. 

18.  A  freeman  having  no  wife  and  only  one  daughter^  devifed 
all  his  perfoTtal  tjtate  to  his  daughter^  who  was  married^  for  her 
own  ferrate  uie,  and  was  enjoyed  accordingly.  The  hufljand 
died.  The  reprefentatives  of  the  hufband  are  not  intitled  to  fuch 
fart  as  was  the  daughter's  cujlomary  Jbare^  but  the  whole  belangs  t§ 
the  Vfife.    Trin.  5  Geo.   Mecriw€s^er  v.  Heftov 


Cultomsi  of  lotiQoiu  m 

Hf.  A  freeman  of  London^  hf^^^  marriage^  cwnpwnis  tvtth  bis  WmtHRc^. 
wiftfnrhircujitmarjpart.     The -freeman  dies,  leaving  children  ^Jjtheie 
and  the  widow ;  die  queftion  was,  whether  the  hulband  or  the  at  tbe  b«t. 
children  fliould  have  the  benefit^  fo  as  chat  the  hu{band  might  bv  <o">  ^^  ^^ 
this  means  difpofe  of  two  third  parts,  fcilicet  his  own  third  tel*  fh^i^^ 
tamentaiy  ifaare  and  his  wife's,  or  thaf  bis  children  would  be  cafe  of 
entitled  to  a  full  half-part,  as  if  the  wife  were  adually  dead  ?  ^^s^n  v. 
Ld.  C.  Parker  declared  his  opinion  in  frivour  of  the  hufband's  heird  "t'the 
right,  but  with  a  falvo  as  to  the  certificate,  which  might  be  made  Roiia  HUi. 
(if  occafion  (hould  be)  by  the  lord  mayor  and  aldermen  by  mouth  ^^^S*  Mr. 
of  their  recorder.    Sec  Wms*s  Rep,  634.  to  647,    Pafch*  I723,  fe^S?thn 
Blunden  v.  Barker*  m  tbiipmut 

N.  B.  There  is  a  note  at  the  end  of  the  cafe  diat  the  parties  ^f^' 
came  to  an  agreement,  fo  that  thefe  points  were  never  certiftedtf       ^^^  ^^y^^ 

ihougti  cbe 
noft  rolcma  oact  had  been  agiinft  the  chttdrvn't  having  the  beaefit  of  the  eompolition,  to  whidi 
the  Court  inclined  without  then  determining  it.  But  fays,  that  afterwards,  in  the  ca(c  of 
PpttY  V.  Sir  Edward  DiaBouviRtit  heard  Ju)^  1734*  Ld.  C.  Talbot  taking  notice  of 
the  contrary  determinttiona  made  by  the  Conrt  in  this  point,  faid  it  had  of  iate  been  fettled, 
that  it  fliottkl  in  fuch  cafe  be  taken  *  aa  if  there  was  no  wife,  and  confequently  that  the  hulband 
Aoiild  have  one  moiety,  and  the  children  the  oihrr.  And  fayt,  that  the  like  was  held  bf 
|.d*  C.  Hardwickf  June  laisnd  February  3*  1737*  in  cafes  of  Map* Air  v.  Ivts,  and  Morris  v« 
Borrow. 

*  Wms's  Rep.  644.  cites  S.  P.  decreed  July  8, 1 7 1 4.  in  cafe  of  RawHnfon  v.  Rawjinfoy.  ■ 
$.  C  cited  accordingly,    to  Mod.  AX5. 

*  This  point  was  adjudged  at  the  Rolls  after  (blemn  debate    «  WaM*a  Rep.  3a  7  •   Trio.  1799. 
Cleaver  ▼»  Spurliiig. 

20.  A  mortgage  (hall  be  paid  out  of  the  perTonal  eftate  in  pre^  T  %%%  1 
prtnu  to  the  cuftomary,  or  orphanage  part  by  the  cuftom  of  The  editor 
Xondon  \  Arg.  laid  to  nave  been  fo  determined  \  and  the  fame  ^  (be  boc^  ^ 
was  admitted  by  Ld.  C.  King,  becaufe  the  cuftom  of  London  ^^^,^ 
cannot  take  place  till  after  the  debts  paid.    2  Wms's  Rep.  335.  tbiswasda- 
HSU  1725.  in  die  cafe  of  Rider  v.  Wager.  ^^^^ 

L<j«  C.  Mao 
cletfield  in  1720.  in  cafe  of  Ball  v.  2tSL 


2ff  ti  Gm.  f.  tap.  18.  fea.  17.  //  Jhall  hi  lawful  for 
firf^nh  ^b9  afiir  the  ift  9j  June  iji^^  Jball  bicomi  fru  $f  tbi 
kiiy^  and  fir  all  wb^  at  tbat  aay  Jhall  ht  unmarriii^  and  not  bave 
iffui  by  anyftrmiT  marria^e^  to  dij^^fe  of  tb0ir  pirfonalejiati* 

%%•  Siff.  1 8.  If  any  perfon  who  Jhall  hi  fru  of  thi  city  both 
agreidj  or  AaUagru^  by  writings  in  conjlderation  of  bis  marriage 
4rr  otbiTwiji^  that  bis  pirfonal  Tftate  Jhall  he  diAributed  according 
Uf  the  cuftom  of  the  city  \  or  in  cafe  any  perfon  fo  free  fiall  dif 
intejlate^  bis  firfonal  ejlate  fball  hefuhje&  to  tk$  cujlom  of  the  city. . 

(C)    Foreign  Attachment. 

[l«  'f^HIS  Unot  a  good  cuftom*    21  Ed.  4.  67.] 

X    2*  A  creditor  of  W.  A.  attaches  his  debt  in  the  hands 
af  W.  S.  who  was  indebted  to  the  iaid  W.  A.  and  this  being  re* 

fliovc4  intQ  &•  &•  by  ceruorarii  a  procedendo  waa  pniyedt  but 

Cokt 


Coke  Ch.' J.  faid,  that  where  the  party  cannot  have  the  like  nnudf 
in  B,  R.  as  hi  may  in  Lcndon^  upon  this  cuftom  of  foreign  attach-^ 
ment  it  ought  to  be  remanded ;   and  Doderidge  faid,  diat  by  way 
of  bar  we  often  allow  fuch  cuftoms  of  London,  as  when  a  debt  i» 
recovered  there  by  force  of  foreign  attachment,  and  afterwards  th^ 
debtee  of  him  in  whofe  hands  it  was  attached,  brings  adion  for 
*  it,  and  the  foreign  attachment  is  pUaded  in  har^  we  ought  to  alloi^f 
it ;  but  upon  fuch  cuftom  by  way  of  original  fuii^  we  cannot  dd 
right  to  the  party,  and  therefore  the  proceoendo  ought  to  be 
granted,  and  this  cuftom  has  very  often  been  pleaded  in  our 
books ;  and  this  diverfity  was  agreed  by  Coke  Ch.  J.  and  a  pro- 
cedendo granted.    Roll*  Rep.  268.  pi.  42.  Mich.  13  Jac.  B.  R*. 
Crofie's  cafe, 
'rhr  cuftom      3»  It  is  calUd  foreign  attachment,  beeaufi  the  debt  of  any  per-» 
it,  that  the    fon,  though  he  lives  out  of  London,  may  be  attached  for  the  debt 
'^r'£7bat    ^^  2UiPther  living  in  London,  to  whom  ne  owes  it.    Arg.  Cumbu 
the  debtor     lOQ*  Pafch.  I  y^ .  &  M.  in  B.  R.    Andrewes  v.  Clerke^ 

has  nothinv 

hy  'which  ht  may  he  fummomedy  ^n4  that  he  is  notfound  in  the  city,  and  that  he  he  demanded  at  th^ 
next  court,  and  then  if  he  doei  not  come,  foreign  atUchmcDt  (hall  be  awarded  ■  Arg.  Lat.  %q%*  ii| 
cafe  of  Hem.  v.  S^ubbera. 

It  Uci  a^aiofl  foreigners  if  the  dehtor  he  zuithin  the  juri/diffiont    Jenk.  139.  pi.  $4. 

4..  It  wds  agreed  by  all,  that  a  foreign  attachment  in  London,^ 
is  to  no  other  purpofe  but  to  compel  an  appearance  of  the  defendant 
in  the  a£tion ;  for  if  he  appears  within  a  year  and  a  day,  and  puts 
in  bail  to  ^e  action,  the  garnifhee  is  difcharged,  but  without  bail 
ihey  wiU  not  accept  an  appearance.  Carth.  :^6.  Pafch.  \  W.  2^ 
yi.  ii>  B.  I^.  AA  cafe  of  Andrews  v«  Cied&e. 

F01.551.   (D)     Wlat  Perfom  (hall  be  bound  by  this  Cuftom, 
^*'"^'**^      and  in  ihi  hands  of  what  P erf  on  a  Debt  may  be 
attached. 

m 

Cro.E.4!o.  [i.  D.  8  Eliz.  247.  73.  npO-FT*  Vfos  indebted  to  ^K'^ro/i^ 
Irfstiiil''  .      .  Jl      and  if  indebted  to  the  faid.  Tofti 

V.  Nortoih  ^oft  died  inteftate.  The  ordinary  committed  adminiftration,  ^na 
^which  fee  after  Foxcroft  fued  the  p^dinary,  and  upon  his  default  the  debt  of 
die' 8  EH*''  ^*  ^^^  attached  by  the  cuftom^  and  after  the  adminiftrator  brougoi 
174  [but  it  debt  againji  A.  who  pleaded  the  attachment^  ai\d  yet  the  plainti^ 
ii  mifprint-  recovered,  (ox  that  no  a£lion  of  debit  lay  a$  above  againft  th,e  Qrdi.^ 
fliouid1>cai  "^*7'  "°^  ^7  ^^^  ordinary  againft  A.  dettee  of  the  inteftate,  after 
in  Roll  ^47.  the  admininration  committed  by  any  law;  and  fome  were  of  opi-« 
pi.  73.]  and  nion,  that  at  the  common  law  no  a^on  lay  againft  the  ordinary)^ 
t^bw.—  ^^^  ^y  *^  **'"^®  ^  Weftminfter  2,  cap.'  19.  whkh  is  within  thp 
See  the  cafe  time  of  memory,  and  (therefore  the  cuftom  cannot  exten4  tp,  i%.J 

of  Matters 

V.  Lewi*  infrf. 

Cro.E.409.      [2.  Co.  5;  Snelling  82.  b.  this  laft  opmion  rs  iiefolved-not  to  be 

alfiiiJ""'  '•^J  ^  rcfolvcd,  That  the  admiaiftration  k  wt*i»  aneAcr  cufe 

tom,^ 


( 
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tern,  to  be  charged  for  a  contrad,  becaufe  he  wais  chargeable  at  c.  B.  Soei- 
comniQn  law  as  an  executor  by  his  adminiftration ;  and  the  name  Jj^'Jf  g*  ^^^' 
of  the  charge,  icilicet,  adminiftrator  is  only  charged  by  the  ftatutc,  adjudged. 

and  yet  in  fubftance  is  all  one ;    and  it  feems  by  the  book^  this  Nor 

cuftom  is  all  one  with  a  foreign  attachment.]  \?d^cd^ic- 

cordingly. —S.  C.  cited  by  Coke  Ch.  J.  as  adjudged,  that  an  adminiftrator  may  be  within  a 

cuftom,  Quo4  fuit  conceflum  per  Doderidge  that  he  (hall  be,  but  Haughton  doubted  of  it.  RolK 
Kep.  105.  in  pi.  at.  Mich  ift  jac.  B.  R. S.  C.  cited  per  Cur.  2  Jo.  204. 

[3.  If  by  this  cuftom  a  debt  be  attached  in  the  hands  of  B.  B. 
may  fJemd  it  in  iar  agoing  bis  debtee.    21  Ed w.  4.  67. 

4*  But  when  an  attachment  is  pleaded,  the  plaintiff  may  traterfe  ^ro.l.59^. 
ibe  caufe  thereof^  fcilicet,  t)3at  the  defendant  was  not  indebted  to  him  ^^J^  *.  ^*'*' 
who  attached  it.     Mich.  12  Jac.  B.  R.  by  Coke,  and  by  him  there  Pain,  s.  c. 
"cited  P.  40  El.  B.  R.    Pain's  cafe  adjudged.    Old  Entries,  Debt  f^^  though 
in  Attachment,  i.  Fol.  157.  b.    But  note,  this  is  upon  the  cuftom  Jcacd  ifut 
of  London,  within  the  year  and  day,]  the  debt 

ia  not  nov^ 
traverfable  becaufe  it  is  recovered  in  London,  Et  non  difrationatur  within  the  year  and  day,  aa  it 
ibight  be  by  the  cuftom,  yet  it  waa  held  good  per  tot.  Cur.     For  whether  he  was  indebted  or  not 
ia  well  ifliiable;   for  if  he  waa  not  ii^debtcd,  then  they  in  London  could  not  attach  the  plainiifF'a 
debt  by  a  foreign  attachment  for  nothing;   and  Fenner  faid,  that  it  wasfo  ruled  22  &  23  Elit. 

C.  B.  in  one  Bray'a  cafe.  •■  Mo.  703.  pi.  99.  S.  C.  but  S.  t.  docs  not  appear.*-: S.  C. 

cited  by  Coke  Cb.  J.  Roll.  Bep.  io6.  Cro.  E;  830.  pi.  37.  Pafcb.  43  Eliz.  C.  B.   Coke 

V.  Bninforth,  adjudged  that  the  debt  la  well  traverfable. 

5.  A  foreign  attachment  lies  in  London  againji  foreigners^  if  the 
debtor  be  tvithin  the  jurUdi^ion.  Jenk.  139.  pi.  84. 
'  6.  A  creditor  of  Wl  R.  attaches  money  in  the  hands  of  the  or'-> 
eUnary,  Adjudged  that  it  could  not  be,  for  a  foreign  attachment 
cannot  charge  any  other  perfon  than  the  debtor  himfelf,  y^hich  the 
t>rdinary  is  not^  before  goods  of  the  inteftate  come  to  his  hands,  (]  224  ^ 
for  no  creditor  if  the  intffiate  can  fue  him  till  he  has  a^uai  feifin^ 
and  before  fuch  feiiixi  he  has  fo  little  intereft  in  the  matter^  that  he 
can  neither  releafe  or  bring  the  action ;  but  goods  in  the  hands  of  an 
executor  or  adminijirator^  may  be  attached  by  a  foreign  attachment, 
becaufe  they  are  debtors  \  and  yet  by  this  means  a  debt  upon  fimple 
contrad  may  be  paid  before  a  debt  upon  fpecialtyt  3  Salk«  49. 
Trin.  7  W,  3.  B#  R*    Mafters  v.  Lewis* 

ft 

(E)     What  Debt^  vr  Goods j  may  be  attached  by  the 

Cuflom. 

.  [i.  O  UCH  goods  cannot  be  attached,  of  ivhich  he  had  no  pro^  Br.Debt.pli 
i3   perty  at  the  time  of  the  attachment    17  Ed.  4.  7.  b.  per  *?*^  ^'^3) 

Curiam.]  andw«a 

debt  of 
I00I.  by  bond  indorfed  for  payment  bf  30I.  of  allom,  and  the  defendant  pleaded  attachment  by  a 
'  firanpr  of  the  allora  upon  a  plaint  in  London  accor<iing  to  the  cuftom  ;  out  the  Court  held  thia 
to  be  no  plca,becaure  it  ia  of  another  thing  which  was  not  in  demand  ;  befides,  the  allom  cannot 
be  atuched  as  goadf  of  the  plaiatiff;  becaul'c  be  has  no  property  in  them  before  they  aie  de* 
Ihercd* 

[2;  If 


ftZ4  CtUtaniEr  Of  lottBoiu 

fl.  VA.  be  indebted  to  B.  and  J.  8.  a  ftremgeri  taker  If  tirt 
certain  goods  o^A.  as  a  trefpajfer^  B.  cannot,  dv  the  cuftom,  attach 
thefe  goods  in  the  hands  pf  J.  S.  for  the  debt  of  Ar  becaufe  the 
frvtertf  is  out  of  A.  at  th^  time,  and  only  a  right  in  him.  Trin* 
4  Ja.  o.  R.  between  Stamere  and  Amony,  adjudged,  j 

*  5  Bulft.  [3.  A  Ugacy  cannot  be  attached  in  the  hands  of  ah  executor  by 
F^^'  *^>*.  foreign  attachment^  becaufe  it  is  uncertain  whether,  after  delots 
vjllfsy'c.&  paii^  ^^  executor  hath  afiets  to  pay  it.  Mich.  14  Jac.  B.  R. 
s.  p.  for  k  between  *  Page  and  Lawketon  and  Davis,  per  Curiam  refolved, 
"rf  i*^d*bi  ^"^^  *  confutation  granted  accordingly  after  a  prohibition  to  th« 
tobcwiiiuB  E^lefiaftical  Court,  where  the  fuit  was  for  a  legacy.  Mich*  4 
the  cufiom,  Jac.  B.  R.  between  Scurra  and  Mercial,  per  Curiam,  for  that  a 
which  a  le-  w^cv  is  not  demandable  nor  fuabie  at  common  law.] 

nor  i|  it  any  dotv«  till  all  the  debis  are  paid.  A  legacy  ia  not  attachable  by  foreign  attach* 

nent ;  per  Ld.  K.  Tiiich.   Chan.  Cafes,  857.  Hill.  ft6  &  ay  Car.  ••   Cbambcriam  v.  Chtmberlaia* 
— r-Noy.  115*  S.  P.  per  Cur.  bccamfc  it  is  a  fpimual  duty.  Ainmi* 

• 

Roll.  Rep.  [4.  If  A,  be  indebted  to  B.  hy  oUigation^  and  B,  is  indehed  if 
105.  pi. St.  contra^  to  H.  and  B.  dieSy  and  his  adminiftrator  demands  the  deht 
Caitli.  Rep.  ^P^^  ^^^  obligation  of  A.  who  promifes  bimy  that  if  he  will  forbear 
of  theCuf.'  him  for  a  months  that  he  will  pay  htm  then,  but  he  does  not  pay  him 
Mms  of  accordingly ;  and  after  if.  brings  debt  in  London  againji  the  adm^ 
S.^'c.'  *^*  niftrator  upon  the  contrast  (as  he  may  there  by  die  cuftom)  the 
jm^t^m^  debt  of  A.  due  by  the  obligation,  may  be  attached  in  the  hands  of 

•  Fol.  55«.  the  adminiftrator ;  for  notwithftanding  the  promife  *  broke,  yeC 
^^^^"■^^  the  debt  continued  due  by  the  obligation,  and  a  recovery  upon  the 

obligation  will  be  a  bar  of  the  a<^on  upon  the  promife,  in  which 
aU  mould  be  recovered  in  damages*    M,  12  Ja.  B.  B.  between 
r  22c  1  Spinke  and  Tenant,  per  Curiam.] 

S.  C.  cued        rS*  ^f -'•  **^'  '•  ^'  '^'-  '^  ^'  repaid  by  B.  upon  the  death  of 

Arg.'  a        Us  father  J  and  after  the  death  of  the  father  of  B.  this  lOoA  is  at" 

Show.  50$.  fgched  by  force  of  a  foreign  attachment,  and  after  A.  brings  an 

HiiLi  &  3  aSiion  upon  the  cafe  againji  B,  for  this  money  |  diis  foreign  attach- 

Jac.a.B.R.  ment  wilt  be  a  good  bar  thereof,  though  the  cuftom  be  to  attach 

debts,  and  this  is  an  action  upon  the  cafe,  in  which  damages  only 

are  to  be  given,  becaufe  this  is  a  debt,  ind  be  might  have  bad  an 

dStion  of  debt  thereupon,  and  therefore  inafinuck  as  this  was  well 

attached,  he  (hall  not  defeat  it  by  bringing  an  adtion  upon  the  cafe 

for  it.    Tr.  11  Car.  B.  R.  between  Sir  Nicholas  Hab  and  Wal* 

ker,  per  Curiam,  upon  a  demurrer  upon  a  foreien  attachment  in 

Exeter,  which  is  of  the  nature  of  an  attachment  in  London.]] 

[6.  If  A.  fells  certain  flockings  to  B.  upon  a  contract  for  whick 
B.  is  to  give  10/.  to  A.  and  if  he  fells  the  Jiockings  again  before 
Auguji  after ^  that  he  Jhall  give  arf.  more  for  every  pair  of  (aid 
ftockings ;  the  loL  is' attachable  by  foreign  attachment,  becaufe  an 
adion  of  debt  lies  for  it^  but  the  2d,  for  every  pair  of  ftockings  is 
not  attachable^  becaufe  this  rejls  only  in  damages  to  be  recovered  by 
an  aSfion  upon  the  cafe^  and  not  by  aStien  of  debt^  becaufe  it  is 
made  payaUe  uppn  a  poflibility  only.  P.  1 1  Car.  B.  R.  between 
Read  and  Hawkins,  per  Curiam,  upon  a  demurrer,  where  an  aSion 
upon  the  cafe  was  brought  for  the  loL  only,  and  the  foreign  at- 

tacnment 
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Udmicttt  (^leaded  in  b«r ;  but  the  judgment  was  given 
die  defendant  for  the  mifpleading  the  foreign  attachment*    intra^ 
tur,  H«  II  Car.  Rot.  78*  but  pier  Curiam,  it  bad  been  a  good 
bar^  if  it  had  been  well  pleaded. )     ' 

7*  M^nty  paidt^  tb^  Jberijf  of  KxtUx^  iu  fatiifa&im  9/ en  exe^ 
cution  im  Jeli  not  attachabk  in  his  hands.  Le.  264.  pL  353* 
19  Eiie.  B.  R«  Anon. 

8.  A  man  may  hare  money  in  his  hands  which  isattachabie,  though 
it,be  no  debt ;  as  if  he  has  money  t9  htp^  wr  if  he  Rudi  the  m$n€f  §f 
tbt  debur.    Admitted.    Cro.  £«  17a.  pL  13.  Hill.  32  Eliz.  B«  &« 

9.  h  diht  ^f  record  as  upon  a  judgment^  lie,  cannot  be  attached 
by  the  cuftom  of  London,  and  fays»  that  fo  it  was  holden  in  the 
cafe  of  Sir  John  Parrot,  in  C.  B.  And  it  was  iaid  by  Cook»  ' 
that  fuch  a  debt  could  not  be  aiTigned  upon  the  ftatute  of  bank- 
rupts. 3  Le.  240.  pi.  333.  Trin.  32  Eiiz.  ia  the  Exchequer. 
Sir  Walter  Waller's  cafe. 

10.  A  man  indebted  in  Mrremreires  upon  mn  injimml  ^omputave^ 
runif  in  a  fum  certain^  and  promised  to  pay  it  at  a  certain  day,  but 
did  not,  and  afterwards  it  was  attached  in  London  by  the  cuftom, 
&c.  Jn  anew  adlion  brought  for  the  arrearages  in  B.  R.  it  was 
adiudged  a  good  bar.  Arg.  Roll.  Rep.  105*  cites  Mich.  37  &  38 
£liz.  B.  R.    Wandiftone  v.  Humphrey. 

11.  Whether  a  debt  upon  a  recofni^nce  may  be  attached  in  D. tii. K 
London.    Toth.  115.  cites  38  Eiiz.    Skeggs  v.  Smith.  Marg.pi, 

Mkh.  tft  &  13  Elis.  RoL  1640.  Sir  Roger  Maowood*!  eafe,  wherein  it  wm  agreed,  that  debt 
upon  a  iccognicance  might  be  attached  ;  b«t  cites  gt  £li4.  CuJiLS'a  CASS«  whenein  it  waa  heldp 
chat  debt  upoo  z^atuu  merchant  canuoC  be  attached. 

12.  Part  of  a  debt  may  be  attached  by  the  cuftom  of  London;  Ow.«.citet 
per  Warburton  J.  Godb.  196.  pi.  282.  Trin.  10  Jac.  C.  B.  ""'flL^' 

Si\d.  317.  pi.  7.  P»fch«  19  Car.  a.  B.  R.  in  cafe  of  Robins  v.  Standard  the  Court  held,  that  if  there 
had  been  an  attachment  o\  sol.  out  of  the  debt  of  50).  it  lecms  the  dc£eodaui  may  plead  this  re* 
cord  ofthc  auachment  in  London  is  bar  pro  tanto^ 

13.  Attachment  in  London  of  a  debt  in  Middlefex^  is  good. 
2  Show.  507.  cites  Mich*  19  Car.  2.  B.  R.    JMallum  v.  Heme* 

14.  An  executor  fubmitted  to  an  awards  and  the  arbitrators  f  226  1 
awarded^  that  tbe  pUtintiff  Jbotdd  deliver  to  ibe  defendant  certain  X«v.  306. 
goods^  and  that  tbe  defendant  fbould  pay  to  tbe  executor  350/.  this  !J°J^*>  "* 
money  is  not  attachable  in  his  hands  by  any  creditor  of  his  teftator,  s."c!^^d. 
it  bemg  not  a  debt  due  to  the  teftator  tempore  mortis  fuae,  and  fo  judged.— 
not  attachable  as  the  teftator's  debt.  Vent.  iij.  Hill.  22  &  23  pi^^^;^*** 
Car.  2.   Hor£un  v.  Tuj^es.  s.  c.^djor. 

natur.  Aq4. 
731.  pL  to.  adjoroatur*    And  ibid.  741.  pi.  4a.  adjtidgcd.  S.  C.  cited  Arg.  2  Laiw.  9^. 

15.  A.  is  indebted  to  B.  B.  is  indebted  to  C.  and  D«  J.  at 
B*s  re^ueji  gives  a  note  to  C.for  tbe  money  due  from  A.  to  B,  after- 
wards A.  let  D,  attach  tbe  money  as  due  to  D.  from  B^  and  on  that 
attachment  D.  got  a  verdiS,  and  judgment.  Decreed  the  money 
to  C  and  that  D.  might  take  his  remedy  at  law,  and  fliould  affign 
his  judgment  to  the  fix  clerk,  &c.  in  truft  for  A.  to  reimbude 

him 
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him  the  money.    Fin.  R.  235^  Mich.  27  Car.  2.   Corder^  t; 

Calrpcnteri  &  al/ 

Freem.  1 6.  On  dtbt  brought  in  Lond&n  againjl  thi  Hdmhrough  Cont^ 

Rep.  «Q7.    panyy  and  they  not  appearing  Upon  fummonS)  and  a  nihil  returned^ 

Merchant     2"  attachment  was  granted  of  deists  owing  to  the  company  in  the, 

Adventu-     bands  of  14  feveral  perfins.     Per  Gur*     We  are  not  judges  of 

Il'^*,^s"p   ^^  cuftoms  of  London;   nor  do  we  take  upon  us  to  determinef 

according-    whether  a  debt  owing  to  a  corporation  be  within  the  cuftom  of 

ly,  and        foreign  attachitient  or  not.     This  we  judge  and  agree  in,  that  it 

fecroi  to  be  jg  not  Unreafonable  that  a  corporation's  debt  ihould  be  attached i 

iebtofm     1^  we  had  judged  the  Cuftom  Unreafonable)  we  could  and  would 

torporatioH  .have  retained  the  Caufe  }   for  we  can  orer-^rule  a  cuftom,  though 

"  T  bf       *^  ^^  ^^^  ^^  ^^^  cuftoms  of  London,  that  are  confirmed  by  aft  of 

bccaufe^'      parliament^  if  it  be  againft  natural  reafon^  but  beeaufe  in  this  cuf-^ 

there  ought  toiB  wc  find  no  fuch  thing,  we  will  returh  the  caufe.     Let  them 

to  be  three   proceed  according  to  the  cuftom  at  their  perih     If  there  be  n6 

a*noneft"    ^**ch  cuftom,  they  that  arc  aggrieved  may  take  their  remedy  at 

inventui  re-  common  law.     We  do  not  dread  the  confequences  of  iti     It  does 

*"sh*^*  *^*  ^^^  ^^"^  ^^  ^®  advancement  of  jufticej  and  accordingly  a  proce-* 

j74.Tr*g.     dertdd  was  granted  per  North  Ch.  J.  Windham  and  Ellis,  (abfenti^ 

Trin.  36      Atkins.)  Mod.  21 2;    pi.  45.    Pafch.  28  Car.  2.  d  B*     Ham-^ 

Car.  s'.  B.    trough  Company's  cafe. 

•.    "**"•       jy^  A.  owed  B.  2000I.  Ai  Boi'roWed  2600I.  of  P.  to  pay  B.. 

Ivhich  fum  A.  was  to  receive  of  C.  being  the  purchafe  money  of 

.khds  in  Somerfetfhire  fold  to  D.  but  before  A.  received  any  of  the 

'    money,  he  paid  the  2000I.  debt  to  B.    Afterwards  upon  executing 

the  conveyance  by  A.  to  D.  he  could  not  pay  down  ready  moneys 

but  gave  A,  two  bonds  of  looc/.  each^  to  he  paid  in  half  a  yean 

A*  delivered  thefe  bonds  to  P.  which  A,  by  P^s  dire£fioh,  affigned  to 

M.  to  the  ufe  of  D.     Afterwards  Ld«  H,  attached  this  money  itt 

the  hands  of  D.  for  fo  much  due  by  A,  to  him.     M.  having  an  in- 

tereft  in  the  bonds  by  the  aifignment,  refufed  to  transfer  that  in« 

tereft  to  P.  the  plaintiff,  whereupon  P.  by  bill  prayed  relief  againft 

this  attachment,  and  to  have  the  money,  and  for  M.  to  transfer  his 

intereft  in  the  truft  of  the  faid  bonds^  &c.     Decreed,  that  D.  pay 

the  money  to  P.  and  P.  upon  payment^  to  deliver  up  the  bonds 

to  D.  to  be  cancelled^  and  a  perpetual  injun^ion  againft  Ld.  Hi 

and  B.  to  ftay  proceedings  on  the  attachment,  or  other  proceed-^ 

ings  at  law  for  the  money  on  the  bonds,  and  M.  to  transfer  his 

intpreft  to  the  plaintiff.    Fin,  Rep.  299.  Pafch.  29  Car.  2.    Per* 

rier  v.  Ld.  Hallifax,  &  al^    . 

18.  If  A.  is  indebted  to  B,  ipho  is  indebted  to  C*  and  B.  ajfigns 
the  debt  of  A,  to  C.  in  fatisfaCiion  of  his  debt ;  now  the  debt  due 

.  ^     from  A.  is  become  the  right  and  property  of  C.  and  B.  hath  no^ 

L  ^^7]  3  ^*"g  ^^^  ^^  ^"ft  for  C.  and  therefore  it  ought  not  to  be  attached  for 

any  debt  of  B.  and  upon  the  fpecial  matter  ftiewed,  the  Lord 

Mayor  ought  to  give  relief;    per  Cur.    2  Jcf.  222,  223^    Mich. 

34  Car.  2.    Lewis  v.  Wallis. 

19.  Foreign  attachment  has  not  of  any  thing  that  fdunds  merely 
in  damages^  as  covenant^  ice.  It  lies  not  really  of  a  debt  contra£fed 
9ut  oftU  jurifdi€fi(tn^  and  in  B&o\^n's  cas£  there  was  pleaded  a 

cuftom^ 


CttSomjs^  of  Xot^ottf  azj 

^ftom,  in  Exeter  for  foreign  attachments  of  any  debt,  and  do  not 
hy  accruing  within  the  city,  and  fo  naught,  and  fo  adjudged  by  th^ 
Lord  Hale.  2  Show.  373.  pL  359.  Trio.  36  Can  2.  B.  R* 
Anon. 

20.  It  was  alwajfs  the  cuftom  in  London  to  attach  debts  upon  Fortbcddbe 
ails  of  exchange^  and  goldfmith's  note^  &f  r.  if  the  goldfmith  that  f^;^;^*^^'*^ 
gave  the  note,  or  the  perfon,  to  whom  the  bill  is  direded,  livis  per  Ton  of 
within  ihi  ch^y  without  any  refped  had  to  the  place  where  the  the  debtor. 
debt  was  contraSed.    Carth.  26  Pafch.  I  W,  &  M.  in  B.  R.  in  cj^'^  ^ 
"Cafe  of  Andrews  v.  Gierke.  s.  c.  bit^* 

not  clear]/ 
S.  P,'       ■■  Show,  9.    Gierke  v.  Aodrews»  S.  C.  but  S.  P«  doet  not  appear* 

•  » 

21.  The  arbitrators  made  an  award  that  W.  R.  Jh^uld  pay  f§  ^^*  ^v/m 
much  monty  on  the  2d  day  of  January  (he  havine  given  a  bond  to  s*c,  ib^* 
.perform  the  award)  that  was  attached  on  the  ift  of  January,  and  the  foreign 

the  money  awarded  was  taken  upon  that  attachment  on  the  2d  of  att«chmeii( 
January.    And  per  Holt  Ch.  J.  this  would  have  been  a  gopd  plea  fJiJjf  JlJy 
in  an  ai^on  of  debt  brought  upon  the  award,  but  not  to  an  adion  that  the 
4d  debt  brouffht  upon  the  bond  of  fubmiffipn,  becaufe  the  bond  is  money  was 
forfeited ;  and  when  a  bond  is  forfeited,  it  is  not  the  money  in  the  fhJaward 
condition,  but  the  money  in  the  bond  itfelf  which  is  attached,  and  that  by 
3  Salk.  49.  Hill.  13  W.  B.  R.    Ingram  v.  Bernard.  .  Jh^"eofthc 

■ttacbed  the  moD^  in  hit  baodt,  the  day  after  which,  wm  the  day  after  that  the  money  waa  pay« 
vble,  by  the  awaro.  Exception  waa  taken^  becaufe,  when  the  money  wai  pleaded  to  be  attached^ 
the  day  of  pavmeiit  by  the  award  (which  it  now  parcel  of  the  condition  of  the  botid)  waa  palFed^ 
tnd  the  bond  forfeited,  and  fo  the  penalty  of  the  bond  waa  duci  and  not  the  money  award^di  ao4 
therefore  that  ought  to  be  attached  and  not  the  other;  it  wat  anfwered,  That  the  attachment  was 
•warded  on  the  very  day,  though  not  executed  till  the  day  alter,  and  that  it  was  their  cuttom  to 
attach  denaiioi  in  mantbut,  and  not  the  penaky.  The  Court  held  the  plea  ilL  And  Holt  Ch.  J. 
added,  that  if  the  attachment  had  been  executed  before  the  bond  had  been  forfeited,  it  bad  beeo 
well  \  but  though  it  wat  attached,  yet,  until  it  wat  executed,  the  defendant  might  pay  the  money 
fo  whom  he  would,  and  therefore  not  Fjyiog  it  according  to  the  award|  he  rorfeifcd  bit  boodf 
pnd  judgment  accordingly  for  the  plaiotifi. 


(F)    [Foreign  Attachment] 

At  what  ^me. 
In  what  Cafes  it  may  be» 

(x.  1 F  a  man  reeovirs  diht  or  damages  in  B,  R.  this  debt  cannot  f  Cro.  fir 
1   after  be  attuji^  in  London  $  for  the  inferior  court  pannot  J.^|,  P^*  9« 
Sittach  a  debt  in  a  fuperior  court*   P.  32  £l.  B.  R.  between  ^  Kery  s^yer' 
and  Bowjrer,  per  Curiam ;   and  Tr.  32  £L  after  adjudged,  ani  s.  c.  which 
Aere  is  cited  %  Sir  John  Parrefs  cafe  to  be  adjudged  accordingly.]  ^^^/^^^ 

dam  recovered  againft  the  plaintiff,  and  a  debt  in  B.  R.  and  waa  indebted  to  the  plaintiff  in  ano* 
ther  debt  which  ne  attached  in  hia  own  handa  in  Loi^n,  and  theteupon  brought  audita  querela  t 
but  held  clearly,  that  it.did  not  lies  fo|r  thia  inferior  court  caimot  fetch  thia  debt  out  of  B.  R,  and 
>t  ia  not  attachable.  [228!^ 

%  Le.  tg.  pL  35*  Tria.  t^  EHx.  B.  R.    Flood  v.  Perrot.  S.  C.  adjudged,  that  n  duty  which 
•ccruca  *  by  matter  of  record,  cannot  be  attached  bv  the  cuftom  of  London. '   .  Cro.  £.  a9# 

pi.  9.  citea  $.  C.  adjudged.  ^  3  ).e.  ft^.  pl*  3I9*  ciua  S.  C.  a»  fo  hcJ4«  ■       ■«        C19.  ^« 

^B6.  pi.  ^  cilci  B.  C#  adjudged. 


.— . 


Ve*.VII,  J  li»A/i*r 


228  €tH!oni9  Of  LOntom 


[t.  After  an  ijfue  in  an  afiion  of  debt  in  B.  R,  the  dcfct  fot 

which  the  adlion  is  brought,  cannot  be  attached  in  London  for  thd 

caufe  aforefaid.    M.  31.  32  £1<  B.  R«  the  cafe  of  Fenner  and  S»- 

muel  is  cited  to  be  adjudged^] 

Cro.E.x57.       [3.  So  after  imparlance  to  an  action  of  debt  in  B,  R.  the  debt 

^h  *d  f  d   ^^"^"^^  ^^  attached  in  London  for  the  caufe  aforefaid.     M.  31^ 

am  pleaded  3^  £1*  B.  R.  between  Babington  and  Babington^  adjudged  per 

a  foreign      Curiam.] 

•Uachraent  ' 

in  London  after  appearance,  and  pending  the  aAion  ;  but  afler  advifement  it  wa«  ruled  to  be  no 
good  plea,  but  no  caufe  was  (be^n,  and  the  defendant  had  a  day  to  plead  peremptory,  or  a  nihil 
dicit  10  be  entered*      '  ■■  3  Le.  238.  pi.  316*  S.  C.  adjudged  no  plea  after  im  par  lance.  1 

The  garnifbee  cannot  plead  to  the  juritdi&ion  after  imparlance;  for  it  it  an  admiflion  of  the  jurif- 
diftion ;  per  Holt  Ch.  J.  Comb.  109.    Pafcb.  x  W.  &  M.  in  B«  R.    Andrewa  and  Clerk.  'm 

^how.  9«  Clarke  v*  Andrews.  S*  C.  &  S*  F.  and  prohibition  denied.  ■  »  Garth*  15.  S.  C.  ic 

S.  P.  and  prohibition  denied. 

l>€btapon  [^,  If  a  writ  of  debt  returnable  in  banco  be  pur  chafed  before  tbi 
•aVory.  The  ^^^^^^menty  It  cannot,  by  the  cuftom,  be  attached.  M.  5  Ja.  be- 
defendant    twecn  Arfton  and  Prober.} 

pleaded  a 

foreign  attachment  in  London,  which  waa  made  whilft  the  futt  waa  depending  in  C.  B*  and  befoiv 
he  had  any  notice  of  the  foil;  it  was  the  opinion  of  the  Court,  that  whilli  the  fuit  is  dependii^ 
it  cannot  be  meddled  with  by  any  other,  for  it  is  quafi  in  cuf^odia  legis,  and  the  Queen's  court  is 
interefted  therein,  and  therefore  the  atuchment  is  not  good.  Cro.  £.  691 .  pi.  28.  Trin.  41  Eliz. 
C  B.   Humphrey  v.  Barnes, 

[5.  But  otberwife  it  is,  i/the  writ  of  debt  be  purebafed  after 
the  attachment  by  covin  with  an  antedate*    M.  5.  Ja.] 
Ibid.  71s,        6.  J.  is  indebted  to  B.  and  C.  is  indebted  to  J.  ami  B.  brings 

Uxc^\t%  ^*' ^'^  ^*  *•  ^i^^^J^^  ^*  pending  this  a&ion,  B.  may  affirm  a 
4a  £Hz.  plaint  in  London  againft  A.  for  the  fame  debt,  &c.  and  attach  the 
B.  R.  the  debt  in  the  hands  of  C.  For  though  a  debt  in  London,  for  . 
f  rror***** "  which  there  is  a  fuit  depending  in  B.  R.  cannot  be  attached,  yet 
brought  of  be  that  hath  brought  an  a^on  in  B.  R.  may  notwithftanding,. 
ihejudg-  according  to  die  cuftom,  attach  the  debt  of  die  party;  For  t be 
s!p!^affi)i.  ^^^^  '*"  que/lion  in  B.  R.  is  not  toucbed  by  tbis  attacbment.  Cro« 
cd thereby  E.  593,  pK  34..  Mich.  39  &  40  £liz.  B«  R.  Lewknor  v« 
three  Juf-     Huntley. 

tices,  fab- 

lente  Gawdy)  but  it  being  alfo  moved  for  error,  that  the  cnftom  alleged  was,  that  the  plaintiff 
Ihould  fwear  his  debt,^hereas  the  record  is,  that  it  is  fwom  by  another,  who  waa  the  plaintifF'a 
attorney,  it  was  held  incurable,  and  the  judgment  waa  rcvcrfcd^  1  ■  S.  C.  cited  by  Crooke. 
JtoU.  Rep.  105.  pi.  21.    Mich.  12  Jac.  B.  R. 

7.  W.  was  arretted  by  latitat  for  loool.  on  a  bond^  The 
money  was  brought  into  court ;  but  before  the  return  of  the  writ^ 
an  attachment  ijfued  in  Xpii^iy  againft  W.  for  divers  fums^  it 
was  moved,  that  the  money  might  be  taken  out  of  the  court  to 
fatisfy  the  plaintiff,  becaufe  B.  R.  had  the  priority  of  fuit,  but 
the  Court  made  a  rule  to  have  it  examined,  and  that  if  it  a{^>eared 
he  was  a  debtor  to  thofe  in  London,  before  he  became  indebted  tor 
the  plaintiff',  that  the  money  fliall  remain  in  court  fubje&  to  the 
pa)nnent  of  their  debts,  and  that  the  court  fhould  not  be  made 
a  means  to  firip  others  of  their  juft  debts  ^  and  by  Williams  J» 
in  cafe  of  priority  <^  fuit  B,  R.  has  always  had  the  privilege  and 

jurifib^ony 


ilDttftomjS  of  tontiott^  219' 

Wifdidion,  and  fo  it  has  been  oftentimes  adjudged.  Bulft.  217* 
Vrin.  10  Jac.    Ingram  Vk  Sir  Ed.  Watcrhoufe. 

8.  There  cannot  be  a  cuftom  for  a  foreign  attachment^  beford 
there  is  fome  default  in  the  defendxint.  Vent.  236.  HilL  24 
&  25  Car.  2.  Bi  Ki  Anon. 

*  ^  If  afuit  he  begun  in  B*  R.  or  C.  B.  &c.  no  foreign  at' 
tacbment  for  z  A^ht^Uc,  Jball  prevent  the  judgment  of  that  court^ 
nor  fhall  it  prevent  the  judgment  of  this  Courts  icQ\  and  therefore 

1  confirm  the  decree  made,  and  fet  kflde  the  proceedings  and 
judgment    on    the  foreign    attachment  j    per    Ld*  Chancellor* 

2  Chan.  Cafes,  233,  234.    Mich.  29  Car.  2.  Anon. 

10.  Bill  of  Middlefex  prevents  an  attachment  as  much  as  ait 
^riginaly  becaufe  it  is  in  lieu  of  one,  and  it  is  the  foundation  o( 
the  fuit,  and  if  laid  to  be  fecundum  confuetudinem  curiae  it  will 
be  a  bar,    2  Show.  374.  pi.  359.    THn.  36  Car.  2.  B.  R.  Anon. 

11%  A  Judgment  was  fet  aftde  as  irregular,  and  the  money  paid 
into  the  bands  of  the  defendants  attorney  \  before  he  could  carry 
it  away,  it  was  attached  at  the  fuit  of  A.  on  an  aAion  entered  in 
die  Counter.  Per  Holt  Ch.  J.. let  the  plaintiff  in  the  a£bion  in 
Ifae  Counter  attend ;  it  is  a  trick*  Cumb.  427.  Trin.  9  W.  2. 
fi.Rk   Hayes  V.  Barnaby* 


f oJ-  553» 


[ 


.    (G)    [Foreign  Attachment*] 
At  what  Uhne  it  may  be> 

t    \^  obligee  before  the  debt  is  due  bf  obligation^  eanilot,  by 

JLX  the  cuflom,  attach  a  debt  for  it,  becaufe  he  cannot  affitm 

a  plaint  for  the  firft  debt  before  it  is  due.     Tr.  32  £1.  B.  R* 

between  Dalton  and  Selby^  agreed.] 

[2.  Bui  if  B.  is  indebted  to  J.  and  CI  it  bound  to  B.  but  the  ^  Le.  t^» 

iiaj  of  payment  is  not  yet  come.  A*  may  attach  this  debt  in  the  pJ-S«4Si6. 

hands  of  C.  before  it  is  due  to  B.    Tr.  32  El.  B.  R*  between  S^Jdi*g,y^ 

Dalton  and  Selby,  faid  that  the  cuftom  of  London  is  fo.    But  pcrtot.Curi 

the  Court  faid,  this  is  not  laudable  nor  to  be  allowcdil  "T^*^^*  ^* 

184.  pi.  a. 

8.  C.  where  the  money  was  attached  before  it  wal  due,  but  the  judgR)cnt>)f  the  attachiiicac  wa| 
ftiot  till  after  it  waa  held  clearly  voidj  becaufe  It  was  not  due  when  attached. 

[3.  But  in  fuch  cafe,  if  it  be  pleaded,  that  fuch  debt  iJbas  at-  ^^r.  ?9.  ' 
tached  by  the  cuftom^  before  the  debt  was  due  by  the  condition  of  ^  b!  Rot* 
the  ohligSLtioni  it  ought  to  be  fpecialty  pleaded^  that,  by  the  cujlom,  lii^]    Mi. 
fuch  debt  may  bi  attached  before  the  day  of  payment  by  the  condition  n^rs  v.  b<i* 
of  the  obligation.    Mich*  lo  Car.  B.  R.  between  Alder  and  ^^"»  ^'  ^^ 
Clapper^  per  Curiam^  upon  a  demurrer  where  the  cuftom  was 
alleged  generally,  as  the  ufe  is  in  other  cafes  fot  debts  then  due^ 
ftnd  therefore  tnc   Court  inclined  it  was  not  good.     Intratur, 
Mich.  ID  Rot.  328.    Hill.  10  Car.  this  being  moved  again,  the 
(^Ourt  was  of  the  fame  opinion.] 

[4.  If  A.  lends  money  to  B.  to  be  repaid  upon  the  death  of  the 
fatbtr  of  B.  and  after,  an  a^ion  is  brought  bj/  C.  Ugainjl  A.  and 
'         "^  S  a  after, 


|i2^  Cuftomis  of  Loniiatt; 

dfter,  ^tfaih$r  of  B.  Jus ;  the  momy  due  by  B,  to  A.  may  afiit 

le  attachid  in  the  bands  of  B.  tbougb  it  was  not  due  at  the  time  6f 

the  plaint  commenced  againji  A.  inuhiuch  as  it  became  due  before 

the  time  that^  by  the  cuftom^  procefs  is  tO  be  granted  againji  him  to 

whom  he  is  indebted^  [dr  as  Mr,  t)aitVers  has  altered  it]  **  ik 

•'  whofe  hands  it  is  attached.**     Trin.  *  1 1  Car.  B.  R.  betwcch 

Sir  Nicholas  Halls  and  Walker,  per  Ccirianl,  upon  a. demurrer 

upon  a  foreign  attachment  in  Exeter,  which  is  all  One  with  aA 

attachment  in  London.] 

r  2.30  3'     [5.  A  debt  may  be  attached^  by  the  cullom,  before  it  is  due^  but 

Jo*  4o6-      betore  it  is  due  judgment  cannot  be  given  upon  this  attachment, 

yjfoh'ed.-l  '*^'  he  Jhall  have  or  retain  //  in  fatisfaSfion  of  his  debt  demanded 

D.  88.  b.     before  it  is  due ;  for  thereby  there  mould  be  an  execution  of  this 

pi-  7«-        debt  attached  before  it  becomes  due,  which  cannot  be,  for  by  the 

th«  dcbnt  judgment  it  is  put  in  execution  prefcntly.     Tr.  14  Car.  B.  PL 

not  attach-  between  Pierfe  and  Calcott,  adjudged  upon  a  demurrer.     Intratur*, 

able,  pen-    Mich.  13  Car.  Rot.  473.     But  note,  it  was  objeSed  on  die  other 

cito^uT*    fide,  that  this  was  a  good  cuftom,  becaufe  the  judgment  is  not 

twice  ruled  that  the  debt  attached  (hall  be  paid  prefently,  but  only  that  he  that 

Bab  me.  is  plaintiff,  (hall  have  it  in  fatis&dion  of  nis  debt  prefently,  but 

'rtlMtch.  ^ohe  paid  when  it  becomes  due.] 

and  Tiin.  * 
Powell  tii( 

Foreign  attachment  of  a  debt  cannot  be  ^ore  the  imy  U  cwm,     D.  8».  b.     Marg.  pi.  73.  cites 

7afch.  %i  Eliz.  B.  R.    Skipwth'a  cafe.-; S.  P.  per  Cur«  Cro.  E.  713.  pi.  ^.    Mich.  \x 

it  4s  Eltt.  B.  R.  Lo  cafe  ol  Leuknor  v.  Huntley* 

(H)    [Foreign  Attachment.]    In  what  jl^lons  it 

may  be. 

Jo.  40C.  [f  •  1 N  an  afiion  of  dibt  for  tobacco  in  the  detinet^  a  debt  can-* 

pi«  3' ^  ^'  L  not  be  attached  within  the  cuftom  in  fatisfadion  theredf^ 
iSSf  may*  ^ecaufe  it  does  nat  appear  of  what  value  this  tobacco  was,  fo  that 

le  atuched  it  might  appear  that  the  debt  is  but  a  fatis&dion  to  die  value, 

ti[>on  a  fo.  which  cannot  be  fupplied  by  a  plea  in  bar  made  in  another  action 

^chm«t,  againft  him  in  whofe  hands  the  debt  was  attached.     Tr.  14  Car. 

«ad  that '  B.  R.  between  Pearce  and  Calcot,  per  Curiam)  ac^udged  upon 

the  jaiae^  demurrer,  intratur,  Mich.  13  Car.  Rot  4.73.I 

ought  to  be  •*  Ti  *j  J 

louod  before  judgment. 

r*-^^— ^       [2.  But  if  the  value  of  the  tobacco  had  been  averred  in  tie 

Jo^^  S5i-^  record  of  the  attachment  J  the  debt  might  have  been  well  attached 

^  "^  in  this  a^out    In  the  faid  cafe  of  Pierfe  and  Calcot  not  denied.] 


sn 

TO 
CASE 

and  Tiin.  41  Elis.  in  C.  B.  and  there  vouched  in  the  jadgment.    Pafch.  43  Eliz.  C.  B.    Rot.  S4S]  • 
md  Mallow  v.  Davit  of  Briftol. 


(1)  Ho«H. 
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(I)    How  the  Proceedings  may  be  iu  the  Forciga 
#  Attachment, 

n.  TTTHERE  the  cu^m  is  to  /wear  the  dibt^  it  is  no  good  J«-  4o«. 

W    cuftom  if  it  be  alleged,  that  the  plaintiff  fwore  his  debt  f^,fj\l' 
to  be  true,  by  himfelf,  or  by  his  attorney,  for  his  aUorney  cannot  cordiog]y« 
fivear  it  to  bi  a  true  debt.     Tr.  14  Car.  B.  R.  between  Pearfe 
and  Calcot,  per  Curiam^  adjudged  upon  a  demurrer,  intratur, 
Mich.  13  Car.  Rot.  473.] 

2.  The  cuftom  of  London  is,  that  where  the  goods  of  the  Br<  Privi- 
d^afeadantare  attached  in  other  hands,  becaufe  the  defendant  is  ^*^^'s''(f' 
returned  nihil  in  plaint  of  debt,  whereby. the  plaintifi^  upon  the 
circumftance  of  the  attachment  recovers  the  goods  attached,  and 

has  execution,  that  there;  if  the  defendant  would  diffolve  the  [^  23 1  ^ 
attachment^  he  ought  to  coifte  viitbin  a  yoar^  and  put  in  furety  to  ^ 

anfwer  the  affion^  ox^  if  he  can|V)t  find  furety,  then  to  render  bis 
body  to  prifon.    Quod  nota.     £r.  London,  pi.  j.  cites  20  H.  6.  3. 

3.  Afuit  was  ip  Exeter  by  M,  agninftH.  and  the  faid  H.  was  Le.32t.pl. 
returned  nfbil  \  zn^t  ws^furmi/ed  that^,  tih<^phdnt\R  had  certain  452  W'c'jj* 
monies  in  bis  hands  due  to  H.  whereupon  this  momy  was  attached  ^^jj^dgcd,  * 
in  T's  hands,  T,  pleaded  nihil  debet  to  H.  upon  which  M.  de-  and  the 
murredy  and  adjudged  for  him,  becaufe  he  ought  to  have  pleaded^  judgment 
th/tt  he  owed  nothing  to  H.  nor  had  any  money  in  his  bands  due  to  ^q  error, 
H.  upon  which  T.  brought  error,  becaufe  it  is  a  good  plea,  and 

the  plaintiff  was  to  be  barred  and  not  to  recover^  and  that  fo  i^ 
the  common  pleading  in  London  ;  and  the  judgment  was  re- 
verfed.  Cro.  E.  172.  pi.  13.  HilU  32  Eliz.  B.  R.  Trofs  v, 
Mitchel. 

^,  L«  brought  debt  aeainft  H.  who  pleaded,  that  J.  in  Londoii 
a$rmed  a  plaint  a^ainft  A,  and  by  th^  ^uilpm  there  attached  the 
debt  demanded,  in  the  hands  of  n.  and  alleged  the  cuftom,  tha( 
the  plaintiff  fhoul^  (wear  the  debt,  but  the  record  is,  that  the 
debt  was  /worn  by  a  Jlranger  \  this  w^  held  incurable^  and  fo  \ 
judgment  in  C.  B.  was  reverfed.  Cro.  E,  712.  pi.  36.  Mich,  4^ 
&  42  Eliz.  B.  R.     Leuknor  v.  Huntley* 

5.  The  cuftom  is^  that  if  any  one  \%  indebted  to  another,  if  ibid.  4/o«« 
he  will  enter  his  fuit  pr  plaint  in  the  Counter  of  the  (hcriff  of  f*y>»  t'^c 
London,  that  a  precept  fhall  he  awarded  to  a  ferjeant  at  mace^  to  ^^be«#m^ 
fummqn  the  defendant y  and  if  he  return  nihi],  viz,  that  he  has  no«  ^d  on  ^tb 
thing  within  the  city  by  which  h?  may  be  fummoned  &  non  eft  of  ihe  party 
inventus,  and  if  he  be  folemnly  called  at  the  next  courts  and  makes  ^cmVd\\^\\ 
default^  that  then,  if  he  can  ibew  that  the  defendant  ha^  goods  Arg.chc/it 
in  the  hands  of  one  within  the  liberty  of  the  city^  that  tlie  faid  ^'  *'*  f« 
-goods  (hall  be  attached,  and  if  the  defendant  m^kes  defeult  at  four  '^'s.h,Wi% 
co^rt  daysy  being  folemnly  called^  then  if  the  plaintiff'  will  fwear  ^.*  Hin.3 
A/'l  debty  and  put  in  bail  for  the  goods,  that  if  the  debt  be  dif-  iiii/.i"cafe 

prpvcd  within  a  year  and  a  da^,  or  the  judgment  be  reverfed,  ^IlcVi!^^ 

b  '3  '  that  Tbc  a«» 
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fendant  that  he  (hall  have  judgment  for  the  {aid  goods.  Godb.  400,  40 1« 
r^tm  "t.  PJ-  483-    Pafch.  3  Car.  B.  R.    Hem  v.  Stubbs. 

in  London,  and  that  he  had  found  pledges  to  return  the  money  if  it  (hould  be  denigne^  within  « 
year,  and  becaufe  the  fledgrt  were  not  pm  in  at  the  daj^  of  the  Ufi  default^  imi  at  oMother  day  »fitf% 
It  waa  boldeo  no  plea,  and  judgment  was  for  tile  plaintiff.    Mo.  570.  pi,  779.    Hill.  33  £Iiz, 

6.  It  was  ruled,  that  if  A.  brings  debt  in  London  againft  B« 
and  attaches  goods  of  B.  in  the  hands  of  C.  fi-om  whofe  pofleffion 
the  goods  are  not  removed ;  and  B.  by  certiorari  brings  the  caufe  into 
B.  R,  and  puts  in  hail,  the  attachment  is  at  an  end,  and  C.  ought 
to  deliver  the  goods  to  B^  which,  if  he  does  not,  B.  may  have 
trover  or  replevin  \  but  B.  R.  will  not  compel  him  to  deliver 
them,  becaufe  he  is  no  party  in  court j  and  all  things  are  as  if  there 
never  had  been  an  attachment.  1 9  Mod.  213.  K$ict^«  XO  W.  3^ 
Loverid^e  and  Whitrow, 

t  ^32  ]  (K)    [Foreign  Attachment.] 

fybo  (hall  have  it,  and  again/i  whom. 

^Rfi'***  ^'  [l.  T  F  y/.  recovers  debt  againji  B.  in  London,  JJ.  mav  attach  this 
S.C.andfec  -^  ^^^'  ^^  ^'^  ^^^  hands  for  fo  much  due  to  him,  rafch.  32  EI* 
(F)pi.  J.  B.  R.  between  ♦  Kerry  and  Bowyer,  admitted.  Trin.  32  EL 
sx.andthe  B.  R.  (ame  cafe  admitted,    Mich.  11  Jac.  B.  between  Lopas  and 

Dotes  there,    flolman.] 

Roll.  Hep.  r2,  A  debt  due  to  an  adminl/lrator  may  be  attached  within  the 
s!c!  &S.P.'  cu^om,  for  an  adminiftrator  is  within  the  cuftom.  Mich.  12  Jac, 
per  Coke  '  B.  R.  between  Spinke  and  Tenant,  per  Curiam.] 

Ch.  J.  ac- 

<oiding|ly,  to  i^ybich  Doderidge  J.  agreed,  but  Haughton  J.  doubted. 

f  3.  If  in  bar  of  an  aSfion  a  foreign  attachment  is  pleaded^  thai 
the  cuftom  is^  that  if  any  man  brings  his  a£iion  againji  anothet 
for  any  dehtj  and  upon  a  return  made,  that  he  non  eft  inventus^  ^ 
^uod  nihil  unde^  ccc.  and  thereupon  furmifes^  that  any  other  it 
indebted  to  the  defendant  infuch  a  fum^  and  thereupon  to  pray  pro-^ 
cefs  to  attach  the  fum  in  his  hands^  and  to  defend^  ita  quod  the 
'  defendant  appears  to  anfwer  the  plaintiffs  and  the  ferjeant  returns, 
that  he  hath  attached  him  to  defend  the  fum  in  his  bandsy  and  the 
defendant  does  not  appear  at  four  courts  after ^  ice.  that  judgment 
fball  be  to  recover  it  in  his  hands^  &c.  this  is  no  good  cuftom, 
without  zfurmife  that  the  fir  anger  who  is  indebted  to  the  plaintiff^ 
is  within  the  jurifdiSiion  of  the  courts  and  the  return  of  the  fer- 
jeant is  not  fufficient  that  ne  hath  attached  him  to  defend  it  in  his 
hands,  for  perhaps  the  ferjeant  intends  that  he  may  attach  the  debt 
in  his  hands,  though  he  be  not  within  the  jurifdiftion  of  the  court, 
and  his  return  (hall  not  bind  the  party,  without  an  a£tual  furmife 
thereof  by  the  party  himfelf.  Trin.  11  Car.  B.  R.  between  Sir 
Nicholas  Halfe  and  Walker,  adjudged  upon  a  demurrer,  where  a 
foreign  attachment  in  Exeter  was  pleaded^  whjcl)  was  all  one  with 

tiie 
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tifp  cuftom  of  London,  and  all  cuftoms  there  confirmed  by  par- 
l^iment  in  the  time  of  Queen  Elizabeth,] 

£4.  The  cuftom  of  London  is,  that  i/anj^  plaint  be  affirmed  in  ^^*  p"^" 
London,  before,  &c,  againft  any  man,  and  it  is  nturmd  nibil^  dtw's^ail 
if  the  plaintiff'  vf)3X  furmife^  that  any  man  within  the  city  is  dehor  fir.  Barre, 
t9  the  defendant  in  any  fum^  he  Jball  have  garnijhment  againft  him  PJ-9o.(9') 
f#r  bii»  to  come  in  to  anfwer,  if  ho  be  indebted  in  the  form  as  the  p-^^^  q^JT* 
other  hath  alleged,,  and  if  h^  comes,  and  does  not  deny  it,  then  toms,  pi.  5, 
this  debt  {hall  be  attached  in  his  hands,  &c.    So  note,  that  the  ^'^  ^*  C« 
plaintiff  ought  to  Turmife,  that  the  other  man  who  is  indebted  to 
th^  defendant  is  within  die  city,     22  £•  4.  30.  per  Starkey,  the 
recorder  of  London,  the  cuftom  (b  certified.  J 

[5«  Whether  the  cuftom  of  foreign  attachment  holds  between  a 
citiT^en  and' foreigner.     Quaere,    D.  3  EI.  196.  42,  f^^^l* 

6,  A  citizen  of  London  was  indebted  to  a  foreigner  upon  bond^  c.  was  in- 
and  iht  foreigner  was  indebted  to  the  citizen  upon  a  fimplo  con-  debiedto 
trait  \  itiQ  foreigner  died,  and  upon  oath  made  by  the  citixen^  that  for**,^^^*''*^ 
bis  debt  was  a  juft  debt,  he  levied  a  plaint  in  London,  againft  the  and  6.  wat 
executor  of  the  foreigner  i  *  and  upon  four  defiiults  recorded,  he  had  ^oond  toC, 
judgment,  and  then  he  attached  the  debt  in  his  own  hands^  finding  jj^h^^hlch 
fureties^  that  if  the  debt  was  not  difproved  by  the  executor  within  a  bonds  were 
yfar  and  a  day^  or  the  judgment  reverfed^  that  then  he  Jbould  be  ^^^\^^^^^*., 
Jffcharged  of  fo  much  of  the  debt  which  he  owed  on  the  bond  i  ^"  ;!.  f  A 
the  queftion  was,  whether  this  cuttom  did  extend  to  foreigners,  don  mside 
as  well  as  to  citizens  ?     It  was  not  refolved«     Dyer,  I96,  b.  pi.  42,  aiiachmcnt 
UiU,3.Eliz.    Harwood  V.  Lee,  tu^^^ 

his  own 
hand!  for  the  faid  debt  of  G.  and  had  judgment  thereupon  accordingly,  and  afterwards  air;;;ncd 
thi»  obligation  to  t-hc  Qacent  &c.     D.  196.  b.    Marg.   cicct  Trin.   18  Elis.    Chambcrriiio  v, 

Ordham.*— Ibid,  cites  43  Elis.  in  C.  B.  that  it  wu  faid  for  law  per  Cur,  that  a  roaq 

b|r  the  cuftom  of  London  cannot  attach  a  debt  in  his  own  hands ;  for  that  which  is  in  his  owa 
hands  cannot  be  faid  attached ;  and  it  was  faid  alfo,  (hat  the  culiom  is  good  only  between  cittzeoip 
^od  not  to  extend  to  ftrangeri. 

7«  Goods  were  attached  in  the  hands  of  the  Exeter  carrier, 
whq  is.  then  privileged  in  the  Common  Pleas j  by  reafon  of  an  a^iom 
tbire  depending ;  per  tot.  Cur.  the  attachment  ought  to  be  dif- 
folved,  and  the  privilege  to  all  goods  for  which  he  is  anfwerable  to 
others.  Le.  189.  pi,  268,  Mich,  31  j^id  3^  Elis,  C.  B,  Ed«* 
wards  Vt  Tcdbury. 


(K<  3)    Foreign  Attachments*    Pleadings  iu 

GeneraL 

%.  f^  US  TOM  of  London  was  in  iflUe,  and  the  trial  thereof 
.  VJI  there,  and  exception  was  taken,  that  allowan.ce  thereof 
pught  to  be  fhewn  of  record ;  and  the  opinion  of  the  Juftices 
was,  that  he  is  not  boi^nd  to  (hew  allowance  thereof  another  time 
hf  record ;  quod  nota,  that  of  cuftom  there  nced^  no  c^llowance^ 

3ri  C!uftQiQS)  pi.  4,^,  cites  i  £.  4.  30^ 

$  4  t.  In 
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V 

Mo.  703.         2.  In  debt  the  defendant  pleaded  a  foreign  aUachmettii  "Ae 

SuPoocS.pi  P^^i^^i^  replied^  that  he  was  not  indebted  t§  the  defendant  in  any 

*  fum  \  and  this  was  held  a  good  replication,  becaule  it  is  ifliieahle^ 

whether  he  was  indebted  or  not ;  for  if  he  was  not  indebted,  then 

he  could  not  be  attached.     Cro.  £.  598.  pi.  4.    Hill.  40  Eliz* 

B.  R.    Paramour  v.  Pain. 

Co4b.  400.      3,  In  detinue  for  goods  plaintiflT  declared,  that  he  delivered 

?««ch^AC«r.  ^^°^  ^^  re-dclivcr  quando  requifitus,  &c.  but  that  defendant  had 

Hern  V.     *  lot  delivered  them  licet  faepius  requifitus,  &c.     Dckndznt  pleadeel 

Scubbs,s.C.  the  cuftom  of  foreign  attachment  in  London  ;  whereupon  they  were 

•djorottur.  fgcovered  there  againji  him.     PlaintiflF  demurred  i   ift,  Becaufe 

the  caufe  of  the  debt,  on  which  the  attachment  wasy  is  not  Jbewn  ; 

nor  is  it  averred  exprefsly,  that  there  was  any  debt ;  to  which 

Stone,  for  the  defendant,  replied,  that  the  caufe  of  the  debt  (hall ' 

not  be  (hewn,  becaufe  it  is  only  inducement,  and  not  traverfable. 

2dly,  Exception  was,  that  the  cujiom  is,  if  he  fwears  his  debt  t9 

be  true.  Sec.  but  here  it  is  alleged,  that  be  fwore  his  debt,  but  did 

not  fay,  that  he  fwore  it  a  true  debt.     Stone  replied,  that  this  ihall 

be  intended.     3dly,  That  it  is  not  Jbewn  that  the  debtor  was 

within  the  city  at  the  time,     4thl  v.   The  cuftom  is,  that  if  the  - 

Jheriff  returns  that  the  debtor  nihil  habet,  by  which  to  be  fummoned^ 

and  that  he  cannot  be  found  within  the  city,  and  be  demanded  at 

the  next  court,  that  then,  if  he  does  not  come,  foreign  attachment 

Jball  be  awarded',  but  in  this  cafe,  none  of  thtfe  points  were 

averred,  viz.  that  the  iherifF  returned,  &c.     Stone  anfwered,  that 

this  was  true,  and  therefore  the  iudgment  is  erroneous,  but  that 

we  cannot  take  advantage  of  it,  being  ftrangers,  &c.    At  length 

C  ^34  D  ^0  Court  feemed  of  opinion  againft  Stone  in  all  points ;   led 

adjornatur.     Lat.  208,  209.    Mich.  2  Car.    Hern  y.  Stubbers. 

4.  A  foreign  attachment,  in  an  inferior  court,  was  pleaded 
in  this  manner;  (that  by  cuftom  time  out  of  mind)^  M^ioever. 
levied  a  plaint  pro  aliquo  debito  againft  another  upon  furmife ; 
that  a  ftranger  was  indebted  to  the  defendant,  thatprocels  liTued 
forth  to  attach,  &c.     The  Court  faid,  that  they  needn§t  expreft- 
that  the  debt  did  arife  infra  jurijdi&ionem  ;  for  perhaps  it  did  not. 
And  yet  if  on  af^ion  be  brought  in  fuch  cafe,  and  the  debt  be  laid  ta 
be  contra^ed  infra  jurifdi£lionem  Cwrix,.  if  the  defendant  will  plead  ^ 
to  it  be  may ;  but  he  (hall  never  be  admitted  to  affign  for  error  in; 
ia£t,  that  the  debt  did  arife  extra  juriOiciionem  Curiae.     But  if 
he  had  tendered  fuch  a  plea  in  the  inferior  court  upon  oath ;  then, 
if  they  had  rcfufed  it,  it  would  have  been  error.     Wherefore  it  is 
enough  in  this  cafe  to  fay,  that  a  plaint  were  levied  pro  aliquo  .debjito 
infra  jurifdid^ionem,  without  averring,  that  the  debt  did  arife  within 
the  jurifdidlion.     Vent.  236.    Hill.  24  and  25  Car.  2.  B.  R. 
Anon.  , 

.  5.  Debt  on  a  bond  ;  the  defendant  pleads,  that  the  plaintiff  being' 
indebted  unto  J.  S.  he  made  an  attachment  of  the  &id  money  in 
his  hands ;  the  plaintiff  demurs ;  two  exceptions  were  taken, 
becaufe,  ift,  It  does  not  appear  that  the  debt  arofe  within  thejurif 
di^ion.  2dly,  That  the  attachment  pleaded  was  made  before  the 
money  was  payable  by  the  bond.    It  was  anfwered  as  to  me  firttj ' 

that 
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llbat  there  is  a  great  diffinna  where  a  man  is  plaintiff  \n  an  adioi)> 
€tnd  the  defendant  here^  who  was  a  third  perfon^  who  is  no  ways  privy^ 
and  could  not  allege)  that  he  that  is  plaintiiF  here,  was  a  defendant 
beloX¥ ;  and  the  precedents  are  all  without  it,  as  may  be  feen  in 
Coke's  Eiitries,  Tit*  Debt.  And  as  to  the  other  matter,  it  i% 
dehitum  in  prafenti^  though  folvend.  in  futuro ;  and  it  may  be 
attached  before  it  is  payable,  though  it  caimot  be  coqdemned  ttU 
after.  2  Show.  ^06.  pi.  468.  Hill.  2  and  3  Jac.  2.  B.  R. 
Self  V.  Kennicott. 

6.  In  cafe  of  a  foreign  attachment,  the  garnifliee  cannot  plead  siiow.  9. 
to  the  jurifdidion  afier  an  imparlance ;  for  an  imparlance  is  an  CUrke  ¥» 
admiffion  of  the  juriftUaion ;  per  Holt  Ch.  J.  Comb.  109.  Pafch.  ^"c'** 
I  W.  and  M.  in  B.  R.    Andrews  v.  Clarke.  s!  p.'— » 

Cartb.  ft5.  S.  C.  &  S.  K 

7*  Upon  a  ferc'^gp  attachment  the  garnijhee  pleaded  to  the  jurif-  Show.  9. 
etihion  of  the  Jberiff's  court ;  but  it  was  over-ruled.  Carth.  25.  Andrewa 
Pafeh.  I  W.  and  M.  in  B.  R.   Andrews  v.  Clarke.  s.c.arguU 

by  the  re- 
flOKter  for  a  prohibitioot  bnt  Ulj^j  that  Dolbtn  waa  aoery,  and  faid,  that  no  ntaa  would  have  made 
ittch  a  motion  but  the  reporter  himfclf,  and  wondered  that  he  who  had  been  concerned  in  the  city 
(hottld  have  made  fuch  a  motion ;  but  that  Holt  faid,  there  waa  reafon  in  if,  but  the  pleading  fflt 
Via*  ^tr  imfmrlmmce^  and  lb. they  cawu  io»  Imte^  it  not  being  pleaded  in  time ;  and  a  probtbitioa 
waj  denied. 


(L)    Pkader  of  a  Judgment  in  a  Foreign  Attachmenty 
in  Bar  of  an  Adion  in  other  Courts. 

[j.  *D  Y  the  cuftom  of  a  foreign  attachment  of  London,  if  jf. 
J3  fues  B.  in  London^  &c.  and  C  is  indebted  to  B.  in  the 
iame  fum,  and  the  laid  C  is  condemned  there  to  A.  according  to 
the  f[!u{lpm,  and  judgment  given  againft  him  accordingly ;  yet  If  no 
execution  he  fued  againft  C.  A.  may  refort  to  judgment  and  execu^ 
tiott  againft  B.  bis  principal  debtor^  and  B.  may  fue  C.  for  his 
debt,  notw^thftandine  the  unexecuted  judgment.  D.  7  £.  6.  82. 
72.  \}j  Bropk^  recorder  of  London,  this  certified  to  be  the  cuftom 
cf  London,  J 

'  [2*  fn  bar  of  an  a^ion  brought  in  B.  R.  if  the  defendant  pieads 
d  judgment  in  a  foreign  attachment  in  bar^  and  alleges  the  cujiam  to 
fc,  that  if  the  pl^ntiff  in  the  court  hath  frocefs  againft  the  de^ 
fendanty  and  upon  a  nifoil  returned^  makes  a  Jurmife  that  B,  is  in^ 
debted  info  much  to  the  defendanty  and  upon  his  prayer  to  attach  it  in 
bis  hands  by  procefs^  and  be  does  it  accordingly ^  and  if  the  defendant 
makes  default  at  four  courts  after  that^  by  the  cuflom^  at  the  laft  of 
the  faid  four  courts^  the  plaintiff  may  pray  procefs  againft  B*  to 
come  in  zndjhew  caufe  wherefore  the  judgment  fl>ould  not  be  againft 
hfm  at  the  next  court  after  \  and  when  he  comes  to  apply  ttus 
cuftom  to  his  cafe,  he  fliews  that  there  were  four  de&ults,  and  that 
at  the  fourth  default  the  plea  was  continued  for  feveral  courts^ 
a)id  then  procefs  went  againft  B.  and  then  after  judgment  aeainft 
l^m }  this  is  not  warrantable  by  the  cuftom,  inafmuch  as  be  ibe ws, 

by 
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bv  the  cuftom>  it  ought  to  be  at  the  next  court  after  the  four 

defaults.     Trin.   ii  Car.  B.  R.  between  Sir  Nicholas  Halls  and 

,  Walker,  per  Curiam  upon  demurrer  adjudged*] 

Br.London,      j.  Debt  by  T.  C.  and  R.  C.  upon  an  obligation  againft  R.D, 

fl.^.ciiei    ^f  2^1^  ^^j  ^^  j^  jgj    parcel,  &c,  he  pleaded  diat  M.  brought 

debt  in  London  as^ainft  the  faid  R.  C*  of  i81.  who  was  returned 
nihil)  by  which  i81.  parcel  of  the  32L  was  attached  in  the  hands 
of  the  defends^nt,  as  the  debt  of  the  faid  R.  C.  by^the  cuftom,  which 
is  where  the  defendant  has  divers  debtors,  &c.  and  is  returned 
nihil,  that  he  (hall  attach  it,  and  have  execution,  &c.     See  the 

{leading  of  the  foreign  attachment,  by  the  cudom  of  London^ 
^ibro  Intrat.  For  it  is  illy  pleaded  here,  and  becaufe  he  alleges 
the  cujfom  to  be  divers  debtars^  and  in  the  fubfequent  Jhews  but  one 
debtor^  therefore  per  judicium,  the  plaihtilF  recovered,  quod  nota/ 
but  it  was  held  by  the  Jufttces,  ferjeants,  and  apprentices,  that  if 
the  cuftom  had  been  well  pleaded,  that  this  had  been  a  good  bar, 
though  the  a£lion  be  brought  by  R*  and  T^  and  the  attachment  was 
made  as  of  debt  due  to  R.only ;  for  in  debt  to  two,  the  one  of  them, 
may  difcharge  it  intirely  by  his  releafe,  acquittance,  or  conufance 
in  Couft  of  Record,  &c.  For  bar  againft  the  one,  of  all,  or  of 
parcel,  is  good  againft  both ;  for  fuch  record  againft  the  one,  is  as 
ftrong  as  if  the  one  had  releafod,  quod  nota,  Br.  Dette.  pi.  ioo« 
r236]*  cites  22  H,  6.  47. 

rii*h.Cuf.  4.  in  debt  by  A.  againft  B.  the  defendant  faid^  that  J.  S^ 
cUm'?C*-1-  ^^^"i^^  ^r*^  ^f  **'  ^^  IfOndon  againfl  A.  the  now  plaintiffs  of 
Jenk.  138.    108I.  which  was  returned  nihily  and  he  n^ado  default^  whereupon 


ftyt,  that  t  bad  ity  and  pleaded  the  cujlom  of  London  of  foreign  attachment 
miRhuobc  ^^^'^^'^  5  whereupon  it  was  awarded,  that  J.  b.  recovered  the  fum- 
precifely  againft  the  defendant,  and  that  he  be  difcharged  thereof  againft. the 
p«irfued,  now  plaintiff,  and  that  fqch  recovery  and  judgment  fhallbe  a  bar 
though*'  againft  the  firft  debtor,  as  this  plaintiff  then  was,  judgment  fi. 
judgment  a^io.  The  plaintiff  replied,  that  there  was  no  fuch  cuftom  in 
w«givcnin  London,  and  thereupon  it  was  wrote  to  the  mayor  and  aldermen 
there  wai  ^^  certify  the  cuftom,  who  certified  as  above^  and  farther^  viz.  that 
DO  occafion  after  judgment  and  execution  had  of  the  fum  attached^  the  defendant 
of  a  writ  of  fl^all  be  difcharged  of  this  fum  ugatnfi  tte  firji  debtor ;  whereupon 
thccuftom  ^^  plaintiff  demanded  judgment,  it  being  now  certified  in  effeft^ 
Bot  being  that  there  was  no  fuch  cuftom,  that  jqdgment  only  (hall  bind 
parfued  by  without  execution.  Vavifor  alleged,  that  this  was  a  jepfail^  and 
ing.^hc  ^^^  "^  '^^^  cuftom  is  no  plea,  inafmuch  as  the  plaintin  does  not 
judgncnt  deny  but  that  fuch  judgment  was  given  in  London,  and  confe-* 
r**  h**'**  '•  5"^'^''y  ^^  record  being  in  force,  he  (hall  be  bound  by  it,  an4 
no  fuch*  "  ^^^  "?^  ^^'°^^  *^  '^y  Pl^^  ^^^  fl^all  be  put  to  his  writ  of  error  | 
cuftom, and  and  Brian  faid,  that  he  has  failed  of  his  record  here  \  and  by  hioi 
tendon  has  and  Choke,  and  Huffey,  the  plea  of  the  recovery  is  not  good 
Sod'in  fuch  witHout  the  cuftom,  and  therefore  the  plaintiff  may  trav>er^  ih^ 
cafe  but  by  cuJlom^  and  the  rather  becaufe  it  arifes.  upon  cuftom,  and  not  on 
Thi^Sit  oi  *^  cqmmon  law,  and  divers  cafes  put  there,  tfeat  if  Ae  xnattcr  ha4 

P^e4 
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JiaiTed  upon  matter  at  common  law,  and  erroneoqfly,  that  in  fuch  Bowfcr  v« 
cafe  the  record  is  good  and  pleadable  fo  long  as  it  (tands  in  force^  i^c*'b  '*'** 
and  the  party  fhallnot  avoid  it  by  plea,  but  by  writ  of  error,  but  if  the  cJr. 
e  contra  where  it  arifes  upon  cuftom,  there  he  may  avoid  ic  by  <»<«  had 
plea,  that  no  fuch  cuftom;  but  Catefby  and  Townfcpd  held  e  pjg^d^jj^  ' 
contra.     But  Brook  fays,  that  the  beu  opinion  (eems  againft  the  Jud^ei 
jdiem,  and  cites  21  E.  4.  67*    Br*  Barre,  pi.  90,  (92»)  cites  ofc.  b. 

a  goo.d  bar; 
but  if  B.  had  fued  C.  in  London  this  judgment  would  have  birred  him,  until  it  wail  rcvexled  by. 
error  in  London,  before  the  mayor  and  aldermen  in  the  huftiugs. 

5.  Afier  debt  brought^  the  plaintiff' attached  in  London  a  dibt  iui 
hf  another  man  to  the  defendant^  and  had  judgment  to  recover ; 
SKljudged  a  good  bar  to  the  action  for  fo  much.  Mo.  598.  pi.  820* 
Pafch.  36  Eliz.    May  v.  Middleton. 

6.  Whether  an  attachment  made  of  a  debt  in  London  may  be 
pleaded  in  bar  of  a  fcire  facias  upon  a  recognizance  in  this  courts 
It  hath  been  over- ruled  in  law  it  cannot.  Toth.  115.  cites 
38  Eliz.    Skeggs  v.  Smith. 

7.  Debt  by  an  adminsjiratrix  upon  a  bond  of  26/.  made  to  the 
intejiate.  The  defendant  ^///7^&^i^  that  he  brought  debt  of  TfiL 
againft  the  plaintiff  by  the  name  of  adminiflratrix  to  her  hufiarid  in 
London^  and  that  upon  nihil  returned  toe  debt  was  attached  in  his 
mvn  bands.  It  was  adjudged  no  plea,  becaufe  non  conjlat  by  the 
^ar  that  the  debt  recovered  in  London  was  the  tejlator^s  deht^  but 
only  thatjhe  was  fued  by  the  name  of  adminijlratory  which  flie  might 
be  for  her  own  debt,  and  then  the  inteftate's  debt  cannot  be  attached 
for  her  proper  debt,  and  it  is  not /hewed  that  the  debt  in  London  was 
byAecialtVy  otherwife  it  is  not  demandable  againft  an  adminiftrator ; 
befides,  me  judgment  in  London  was^  de  bonis  propriis^  which  can- 
not extend  to  goods  of  the  inteftate*s.  Adjudged  for  the  plaintiiF. 
Cro.  E.  843.  pi.  25.    Trin.  43  Eliz.  C.  B.    Hodges  v.  Cox. 

8.  Debt  upon  an  obligation;  the  defendant  pleads  a  foreign  at- 
tachment in  London,  and  the  plaintiiF  demurs,  and  the  exceptipns 
were,  firft,  that  the  aefendant  had  attached  the  monies  in  his  own^ 
hands  byway  of  retainer^  and  fo  the  cuftom  unwarrantable.    2dly,  It 
appeared  that  judgment  was  given  in  the  Mayor* s  Court ^  by  the  de^  t  ^37  j 
fault  of  him  in  whofe  hands  the  money  was  attached  \  and  it  appeared 

that  the  defendant^  which  brought  the  a^ion  in  London^  and  he  in 
whofe  hands  the  attachment  was  made^  and  that  made  default^  was 
the  fame  perfon ;  and  it  is  a  contrariety,  that  the  fame  perfon  ihould 
appear  and  not  appear,  and  a  prefcriptipn  for  that  is  naught ;  and 
the  cuftom  is  in  London,  that  the  recovcror  in  London  ought  to 
find  fureties,  that  if  the  debt  be  difcharged  within  a  year  and  a  dav, 
then  to  pay  the  money,  and  it  did  not  appear  by  the  record  that  he 
found  fureties^  which  was  an  incurable  fault,  and  fo  adjudged  by 
the  Court.     Brown).  60.    Mich.  10  Jac.    Hope  v,  Holnun* 

8.  Debt  upon  bond  conditioned  to  pay  5CI.  before  fuch  a  day;  tReh.  131. 
the  defendant  pleaded  the  cuftom  of  London  of  foreign  attach-  pi.93«s*c. 
ment*  (viz,)  that  where  a  man  is  indebted  to  another,  and  that  TK:!!i'^".'l"/' 

debtor  pi.^g.s.C. 
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it  wai  dehor  hath  money  due  to  him  from  one  in  London^  that  the  creditor 
*e  drfend-  "**y  attach  it  before  it  is  due  to  him,  and  that  fuch  a  creditor  of 
•ntfthatthe  the  noviT  plaintiff*  did  attach  50I.  in  the  defendant's  hands  before 
cuitoD  of  it  was  due  to  the  plaintiff,  and  gave  fecurity,  according  to  the 
fi^W?y  ll-  cuftom,  to  repay  the  debt,  if  it  Siould  be  difproved  within  the 
kged  to  at-  year  and  a  day,  &c*  and  that  on  fuch  a  day  (which  was  after  thQ 
tach  any  day  in  the  bond)  he  paid  the  50I.  t6  the  creditor  upon  a  fcire  facias 
aperfon****  brought  againft  him  according  to  the  cuftom,  &c.  and  upon  a 
filed,  and  demurrer  it  was  infiftedthat  it  is  not  a  good  cuftom  to  attach 
tWtiia  money  before  it  was  due;  but  adjudged,  that  it  wa^j  for  though, 
imachTd  '*'  ^gf>^  f>o  attached  as  a  debt^  it  could  not  be  levied  before  it  was  due  ; 
though  not  and  fo  the  cuftom  was  laid.  Sid.  327.  pi.  7,  Pak:b»  19  Car.  %. 
l»yabictiU  B.  R.    Robbinsv.  Standard. 

after,  to 

which  the  Court  incltoedi  fed  adiornatur,  .  ■■  Ibid.  aoa.  pi.  36.  S.  C.  all  the  Court  con^ 
ceived  the  cuftom  fufficieot,  and  wdl  alleged;  and  judgment  for  tnc  4efcnd4Dt|  nifi,  ■  ■  .  .S.  C^ 
tiled  Ar|^  a  Show.  ^06. 

9.  Affiimpjit  by  adminiftrator  upon  indebitatus  for  30].  for  wares^ 
fold  by  the  intmate,  the  defendant  pleaded  that  t^er  inteftate^x 
deaths  and  before  adminiftration  granted^  he  affirmed  a  plaint  in ' 
London  againji  the  Archbtjhop  of  Canterbury^  (to  whom  the  granting 
the  adminijiration  belonged)  in  trefpafs  on  the  eafe^  on  ajfwnpjit  of 
the  intejiate  to  the  defendant  for  30/.  mutm  dat\by  the  defendant  to 
the  intejiate^  and  upon  procejs  againji  the  archbijhop  the  return  was^  , 
that  nihil  habet  nee  eji  inventuiy  &c.  and  th6n  fbewed  the  cuftom 
of  London  of  foreign  attachment,  and  that  bimfelf  owed  the  in* 
teftate  30I.  which  he  had  in  his  bands,  and  prayed  attachnunt  of 
thefaid  monies  in  his  bonds  according  to  the  faid  cujlorn^  and  alleged 
the  condition,  proceedings,  and  judgment  in  good  form,  as  u(ual 
in  fuch  cafe,  and  then  concluded  judgment  ft  a^io.     But  it  being 
ibewnj  that  the  cuftom  is  alleged,  that  if  the  debtor  dies  inteftate^ 
^nd  a  plaint  be  alErmed  ,againft  the  adminiftrator,  and  if  procefs^ 
a^ainft  him  be  returned,  that  nihil  habet  nee  eft  inventus,  &c. 
that  the  cuftom  is  not  purfued  in  the  plaint  affirmed  againft  the  arch«* 
biftiop,  and  then  the  judgment  founded  upon  this  cuftom  is  void  i 
quod  fuit  concefliim.    I^r  tot  Cur.    Raymond  abfente.    And  re>» 
folved  that  the  defendant's  olea  was  infumcient,  and  that  the  judg- 
ment upon  the  foreign  attacoment  was  not  any  eftoppel  to  the  plaintiff 
here^  hi  not  being  a  party  thereto.    And  judgment  for  the  plaintiir, 
%  Jo.  166.    Mich,  33  Car.  2.  B.  R.    Smith  v.  Ridges. 

10.  If  money  be  attached  and  paid  thereon,  and  afterwards  the 
original  creditors  fue  for  the  fame,  if  the  attachment  happens  to 
be  ///  pleadedy  or  otherwif^  avoided,  the  party  muft  pay  the  mone% 
over  again^  and  has  no  remedy  neither  in  law,  or  equity,  z  Show, 
374.    Trin.  36  Car.  2.  B.  R."  Anon, 

r  238  1  II*  In  afTumpfit,  evidence  was  given  that  the  debt  was  attached 
by  the  cuftom  of  London  before  the  adion  brought,  and  con- 
demnation had  there  before  plea  pleaded.  It  was  urged  that  this 
ihould  relate  to  defeat  the  a£lion  \  but  it  was  ruled  that  if  ai\  . 
attachment  and  condemnation  be  before  the  v^rit  purchafed,  i^  . 
may  be  given  in  evidence  on  the  general'  ifTue,  becaufe  that  is  an 
*  ahcratim 
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0lUratm  cf  the  property  before  the  a£tion  brought ;  but  it  tfa« 
attachment  only  be  before  the  writ  purch^fed,  it  ought  to  be 
pleaded  in  abatement  of  the  writ,  arid  if  the  ctmdinuMiori  be  after 
tAe  adion  commenced  and  before  the  plea  pleaded,  then  it  sAav 
be  pleaded  in  bar,  but  ihall  not  be  given  in  evidence  on  non  au 
fumpfit;  for  the  property  is  not  altered  by  the  condemnadop* 
Coram  Holt  Ch.  J.  in  Middlefex,  i  Salk.  280.  Pafch.  5  W.  3^ 
Brook  V.  Smith. 

12.  In  pleading  a  foreign  attaclunent,  it  muft  he  that  the  de^ 
feniant  (in  the  a^on  In  London)  was  aftachid  by  the  money  in 
tile  garnifliee's  hands,  and  not  that  the  garnilhee  was  attached  by 
the  Uid  money.  Carth,  282.  Trin,  5  W.  &  M.  in  B»  R«  Law- 
rence V.  Atherton. 

13*  We  cannot  take  notice  of  a  judgment  upon  the  cuftom  of 
foreign  attachment  in  London,  without  the  cuftom  be  fpecialfy 
Jbevm  I  per  Holt  Ch.  J,  12  Mod.  407.  Trin.  12  W.  3.   Anon. 

(L.  2)     Defendant  arrefted.     In  what  Cafes ;  and 

when  He  may  be, 

[i.]  3.  /^O.  9.  Machally  68.  b.  refdved  by  all  the  juftices  and 
VJI  barons,  that  after  the  plaint  entered  iH  the  book  of 
the  porter  of  Londen^  and  before  the  entry  thereof  in  the  court  before 
the  flieriff^  the  defendant  may  he  arrejiei  by  the  cuftom  of  Lon- 
don.] 

'  [a*]  [4*  By  the  cuftom  of  London,  after  the  plaint  entered  as  in 
the  laid  cafe  before,  or  before  the  plaint  entered^  if  it  be  afterwards 
enteredy  any  ferjeant  ex  mcioj  at  the  requeft  of  the  plaintiffs  may 
arrejl  the  defendant  aWqi  aliquo  prarcepto  ore  tenus  veialitery 
and  this  cuftom  was  allowed  to  be  good  by  all  the  juftices  and 
barons*    Co,  9.  Machally  67,  69.  b.j 

[3]  FS*  By  ^^  cuftom  of  Loixlon,  afier  a  plaint  entered  at  te» 

fore  J  die  defendant  may  be  arrefted  by  his  body^  by  a  precept  in  na^ 

ture  of  a  capias  ut  fupra,  before  anyfummons^  and  yet  it  is  allowed  to 

be  a  good  cuftom  by  all  the  juftices  and  barons,  inafinuch  as  it  is 

cftabaihed  and  codnnned  by  parliament.    Co.  9.  Machally  68.  J 

f4.]  [6.  Co*  9.  Macbaliy  t<f.  b.  it  was  objeitedy  that  the  cuftom 
of  London  is  not  good,  in  that  the  entry  of  the  plaint  upon  which 
the  party  was  arrefted  ut  fupra,  was  without  form^  and  fo  fliort 
and  ehfcure^  that  opus  eft  interpreter  But  by  all  the  juftices  and 
barons  die  cuftom  is  allowed,  for  that  this  was  but  a  fliort  remem- 
brance to  draw  the  declaration  at  large  afterwards  in  the  Court  of 
Fleas^  wbicbi  by  die  cuftooH  is  fufficicnt  to  arreft  him.  J 


(M)    What 
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(M)     What  Perfons  fliall  be  within  the  Cu/lofft  v 

[Of  Lpndon  in  GeneraL] 

Cro.E.409.  [i,  /^O*  54  Silclling  82.  b.  adjudged,  that  when  the  cttjtem  h 
ay  Eiil  "**  ^^    '*^^  if  ^^  citizens  of  London  makes  a  contrast^  and 

^— ^^,^-1  that  hi  that  ought  t$  pay  the  money  dies^  his  admintftrator  Jhall  be 

*  Foi.  556.  bound  to  fay  it  as  well  '^  v^ifit  wen  by  obligationy  that  diis  is  a 
^"■"^^r^*^  good  cuftom,  becaufe  the  adminiftrator  was  chargeable  at  common 
«n  *v  Nor-  '*^ »  ^^  ^J  *^  ftatutc  the  name  of  charge  is  only  changed,  but 
ton,  s.  c. '  the  fubftance  remains  all  one  |  and  refolved  alfo,  that  the  ftranger^ 
adjudged,  y^hich  is  no  Citizen,  after  Tuch  debt' recovered  againft  the  adminif- 
' '  5  ^°'  trator  by  a  citizen^  (hall  be  bound  by  this  cuftom.] 

adjudged 

accordingly.— -**-S.  C«  cited  by  Coke  Ch.  J.  at  adjudced,  that  an  adminiftrator  may  be  with  til 

a  cuftom,  Quod  fuit  conceiTum  per  Dodcridge  chat  he  ihall  be»  but  Haughton  J.  doubted.    Roll. 

Rep.  105.  pi.  ti.  Mich.  12  Jae.  B.  R.  ■■  ■      S«  C.  cited  per  Cur.  2  Jo.  104. 

«Br.Devire»  [2.  *  II  H.  7.  21.  Cited  in  D.  8,  9  £1.  255.  3.  Fitzwilliams^ 
S**c*f  *r'**  ^c^order,  certified,  that  by  the  cuftom  of  London,  a  foreigner,  as 
U  a  ci^ooi  well  as  a  citizen  and  freeman  of  London,  may  devife  his  lands  or 
♦^hich  goea  tenements  in  fee*    5  H.  74  f  I0«  and  :|:  19.  per  Brians] 

with  the 

land. Fitzh.  Cuftom,  pi.  7.  cites  S.C«  f  S.  P.  fothat  it  be  to  Aryavev,  as  appearkin  the 

cafe  of  John  Ernliy  or  Geayb-inm  ;   for  it  fcema  that  the  cuftom  ia  annexed  to  the  land,  aod 

not  to  the  peifoa  of  the  owner.    Br.  Cuftoms,  pi.  41.  cites  5  H.  7.  10. Fitzh.  Cuftom,  pi.  8« 

cites  S.  C« 

X  Br.  Devife,  pi.  32.  cites  S.  C.-«— Fttz.  Cuftom,  pi.  8«  cites  S.  C.-»— 5  Balft.  16.  Dodcridge 
J*  cited  5  H.  7.  10.  and  19. 

Br.  Devife,  f  3.  Do£lor  and  Student  2i.  there  is  a  cuftom  in  London,  tba( 
A^H '  *^*j "  fi'^emen  there  rtiay,  by  their  teftament  enrolled,  devife  the  lands 
S.  p.  by  of  which  they  are  feifed  to  any^  except  in  mortmain  ;  but  30  H.  8< 
Brian. —  S.  1 32.  in  London  a  man  may  by  teftament  devife  to  a  common 
citl^'30  h!'  perfonj  though  the  teftament  be  not  enrolled.] 

a.  s.  p.   * 

•  Br.  Cuf.  [^,  ♦  5  H.  7.  10.  and  f  19.  b,  per  Brian,  none  may  devife  t$ 
citaiVcV*  i^^^^^  ^^  corporations  in  London,  unlefs  he  be  a  citizen  and  free- 
— ^Fitzh.  man,  and  [then]  he  may.  D.  8.  9  Eliz.  255.  3<  intended,  that 
Cuftom,  pi.  this  devife  is  to  be  made  to  a  corporation  within  die  city  only,  and 

7.citesS.C.        -.4.JJ  1  //' 

f  Br.  De-    ^^^  ^^^>  ^^  niade  a  quasre.J 

Yifcy  pL  at.  cites  S.  C.n  Fiteh.  Cuftora,  pi.  8.  cites  S.  C. 

[5.  Vid.  D.  8.  9  El.  255.  7.   Devife  of  lands  in  London  t$ 

Trinity  College  in  Cambridge^  and  by  all  the  juftices  'tis  good  by 

the  ftatute  of  i  and  2  P.  M.  and  nothing  is  faid  of  the  cuftom.] 

Br.  Cuf.  [6.  Dodor  and  Student  21.  citizen  and  freeman  may  devife  in 

cUw^^^Aff!  wtfr/OT<j;».    30  H.  81    S.  1 32.    And  he  that  makes  fuch  devife^ 

95.  that  this  ought  to  be  a  citizen  and  freeman,  and  ought  to  be  rejiant.] 

rawer  ip 
ondon  to  devife  ia  mortmain  wu  by  grant  of  1  E.  '3,^— >But  though  they  may  devife  IQ  mort* 
yiaiA,  yet  they  cannot  alien  in  mortmain.    Br.  X^ondonj  pi.  13.  cites  a^  £.  j,  71. 

7.  41  E4f 
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f  7.  45  Ed.  3.  a6.  b.  adjudged,  that  a  ciilzin  M  rejianf,  tax»  *«"•  Cuf- 
#*/<,  9r  inheritable^  cannot  devife  to  St.  Maty-Overy  in  morr-  s^']J*'but '"* 
main;  and  there  it  is  faid,  that  fo  it  had  been  adjudged  before  this  mifprinted 
time.    •  38.  Afn  18.  adjudged.]  *  in  the  large 

edition,  and 
there  cited  as  46  £.  3. 13.  which  (hould  have  been  at  pi.  8.  in  that  edition,  and  p).  8.  there  is  cited 
at  45  E.  3.  a6*  which  Inoold  be  vice  verfa. 

*  Br.  Cuftoms,  pi.  36.  cites  38  Aff.  17.  a  maa  impeached  for  xtidrtmaiain  London  /a/V,  that 
the  cuftom  of  London  is,  that  en/erv  crtixen  may  devife  bis  land  in  London. 41  imU  in  mortmai/t  at 
Mherwi/ft  and  that  every  one  wbo  has  land  in  fee  in  the  fame  city  is  a.  citizen^  and  C.  waa  feifed 
in  fee,  and  was  a  citizen,  and  devifed,  &c.  but  becaufe  he  did  not  deny  tbnt  -be  wa^  not  refiant  in 
the  city  ^  9r  taxahle  f  fnt  «r  latter  inherited  there  hy  fttcttffimnf  dtfcent^^m^  rs  not  in  the  fame 
city,  and  fo  po  citizen,  and  then  out  of  the  cafe  ot  the  cuitomj  therefore  //  Ttwf  awarded  that  tht 
King  have  the  land  fer  mprtmain. 

[8.  But  there  it  is  agreed  by  Finchdcn,  that  citizens  born  ani  "^^  Cuf- 
inheriting  in  London^  by  way  of  heritage  or  rejiants^  and  taxable  t§  c^tTs's^c/* 
fcoi  and  loty  may  devife  in  mortmain  lands  of  which  they  are  feifed  andS.  p/ 
in  fet.     But  D,  8)  9  El.  255.  3.  cited  the  45  E.  3.  to  be  that  •■^miited. 
fuch  devife  cannot  be  made  in  mortmain,  unlefs  by  a  citizen  or  iidted^therl 
freeman;  but  die  book  is  contrary.    38  Afll  i8.  agreed  J  as  faid  by 

►  ....  Finchden, 

and  the  word  (demifc)  is  mentioned  in  three  feveral  places  in  all  the  editions,  "itiRead  of  (devife) 
•nd  which  is  the  only  word  in  the  year  book.— — Br.  Mortmain,  pi.  3^.  cites  38  Aff*  18.  and  44 
£•  3.  ft6.  tnd  Brooke  fays,  vide  that  none  can  devife  in  mortmain  in  London  but  he  that  is  a  citizea 
boro«  and  inhabiting  in  London  ;  quere  inde,  &.  Vide  Librum  London  of  th<:ir  Cuftomst  for 
Brooke  fays,  that  thofe  books  here  do  not  know  the  truth,  as  he  bcHeves ;  for  it  was  otherwife 
tifed  in  London  after  this,  at  it  is  faid,  but  every  owner  may  devife  there  to  a  layman,  but  noat 
•aa  give  ia  mortmaio  there,  for  this  if  out  of  the  cuftom,  but  may  devife  in  mortmiio. 

[9.  30  Hi  8*  S.  132.    Such  teftament  ought  to  be  enrolled  ad  Br.Londoq^ 
pr^xlmam  buftings.^  P^-';;« 

that  fuch  teftaments  are  inroUed  in  London  within  the  year ;  but  Brooke  makea  a  quaere,  if  it  be 

of  occeflity  or  not.— — ^Br.  Office  devant,  dtc«  pL  19,  ciret  S.  C. Br.  London,  pi.  31.  cites  F. 

N.  B.  299.  that  fuch  teftaments  (hall  be  enrolled  l>efore  the  mayor  in  the  huUings;  but  Brooke 
makea  a  quaere,  if  it  be  of  necelHty,  unlefs  where  the  devife  is  in  mortmain }  for  by  leveral  it  netd 
iKn  otherwife  to  be  inrolled. 

« 

f  10.  Do|Sor  and  Student  21.  puts  the  devife  in  mortmain  by 
teftament  enrolled,  but  none  of  die  other  books  makes  any  men- 
tion thereof^] 

[ii.  5  H.  7*  19.  b«  per  Brian,  this  cttftom  came  by  grant  of  the  Fitzh.  Cuf- 

[12.  Co.  8.  129*  Cafe  of  the  city  ef  London,  it  is  faid,  that  in  The  cuftom 
London,  citizens  and  freemen,  by  their  cuftom,  may  devife  in  ^\^^^^^ 
mortmain^  notwith/landing  the  Jiatute  of  mortmain  be  to  the  con-  freeman  may 
trary, /ir  the  cuftcms  an  confirmed  by  a€t  of  parliament,  1  ^^^V^  ^««« 

''  to  a  corpora" 

Hon  in  London  \  and  that  a  citisun  may  devife  to  any  man ;  and  tha*t  a  ehixrn  and  freeman  may  df 
vife  in  mortmain ;  per  Fleetwood  Recorder  of  London.   Mo.  136.  in  pi.  280.  Trin.  t^  Elix. 

[13.  D.  28,  29  H.  8*  33<  I2d  the  cuftom  of  London  is|  that  a 
man  may  devife  his  purchafed  lands  in  mortmain.] 

[14.  12  £].  D.  290.  6i.  admitted  and  adjudged^  that  a  rocovery  i^^'  cd^* 
fuff^end  by  baron  anafemoy  of  the  lands  of  the  feme^  is  as  ftrong  to  \_'^^'  ^'^ 
bind  tho  right  of  tbrfcme^covert  by  the  cuflom  of  London,  as  a  L  recovery 

fine  *•  ^'  ^'  •^ 
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!•<■<>>•  .     fite  at  CtnmtH  Itw,    Vide  fuch  cuftom  in  Wales  21  'EltJ}* 

*  1}^  The  firi/Sr  ^^  mtrcbant  in  London  mayfue  finiltfuiJthf 
tuftofh^  becaiife  London  being  the  chief  place  of  trade  and  mer- 
^bandiiby  it  is  intended,  that  merchants  cannot  be  always  refident 
there,  bat  foriietimes  beyond  fea,  and  in  other  places,  about  their 
iSairs ;  and  therefore  it  is  reafonable,  that  the  wife  Qiould  fue  and 
be  fued  in  tht  abfmci  of  btr  bujband  i  Arg.  2  Brownl.  218.  cites 

39  H.  6. 

16.  A  feme  covert  fhall  fue  an  a£hion  alone,  without  her  hu& 
band,  for  (he  is  a  fole  merchant;  alfo  they  do  certify  recogni- 
^nces  ore  tenus ;  per  Wray  and  per  Gawdy,  a  feme  covert  may 
have  an  adion  within  the  city,  but  not  here.  Le.  131.  pL  178* 
Pafch.  31  Eliz.  B.  R.    Chamberlain  v.  Thorp. 

17.  Citizens,  who  ye  to  be  difcbarged  of  prtfage  of  %oinis^ 
eught  to  be  citizens,  freemen,  and  commorant,  not  in  a  chamber^ 
but  to  hip  a  f titled  bouft  tbere ;  per  Doderidge  J.  3  Bulft.  i6« 
fiiU.  12  Jaiq.  and  Ibid.  2^.  per  Coke  Ch.  J.  S.  P. 

18.  A  free- woman  of  London  is  with  the  charter  as  to  frifagt ; 
per  Doderidge  J.  and  Coke  Ch.  J.  faid,  that  fo  it  is  for  apprentice 
in  London.  And  that  homo  includes  both  (exes.  And  therefore 
the  cuftom  of  London  being,  that  if  a  freeman  devife  a  legacy 
to  an  orphan,  the  executor  muft  find  furety  to  pay  it,  or  be  irn-* 
prifoned ;  a  legacy  left  by  a  free-woman  is  within  the  cuftom| 
RoIU  Rep.  316.  Hill.  13  jac.  B.  R.   Spencer's  cafe. 
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prjf  i?n?u  ['•  C^^'  ^'  Snelling  82.  admitted  by  judgment  a  good  cuftom, 
ling  V.  Nor.  \^  that  if  ft  r^iy/r^^  hcmaAtby  tyjo  citizens^  and  be  that 
too,  s.  C.  Sc  9tight  to  pay  the  money  dies  inte/iate^  his  adminijirator  Jball  b^ 
totrcuT—  ^""^  to  ^<sy  it,  as  well  as  if  it  were  by  obligation.  J 

Noy  ^^  S.  C.  accordingly. 

2.  Feme  covert  in  London,  foU  mircbant^  Jhatt  bave  a^ion  hen; 
within  her  baron.    Br.  CuAoms,  |rf.  43.  cites  tE*  ^  g^ 

3.  Jnd  debt  ogoinji  pledgee  lies  in  London  without  fpedaliyp 
Ibid. 

4.  So  whiere  a  man  c$untf  wpot$  0  c^nctjU  /ehen  by  cuftom  ff 
IrfOndon,  Ihvjip 


ibie  Mer-  (O)    Cuftoms  of  Loodom 

rtme  (B)j  _ 

Br.  Cnf.      [u  rr^HERE  is  a  cuftom  in  London,  diat  when  a  Aapfaiu 
tomt^io*  A     it^s  any  woman  in  bis  chamber  ftefpifyujly^  t  man  may 


CaSonus  of  loitoom  m^^ 

tome  to  his  chamber  with  thibtadUoi  the  ward,  zsAenUr  the  s.P.anH  fo 
chamber  andjearcb.    %  H.  4.  I2.  b.]  bicf.°Br!" 

Trc^afs,  pi.  7^.  cues  6.  C. 

*  [2.  It  is  no  good  cuftom  in  London,  that  if  any  fitfon  dies  ^^^'  [JS* ! 
within  any  pttri/b  in  London^  and  is  carried  out  of  the  par>{h  to  bi  §-op(?u'v, 
iuritd  in  any  other  parijh^  if  he  is  buried  in  the  chancel  or  other-  Ferrers, 
wayS)  hi  Jballpny  fo  much  to  the  par  Jon  oftheparijh  where  he  died^  ^'A^'iti, 
eu  hi  fiiuld  have  paid  if  he  had  been  burled  there  in  the  chancel  or  ^^^  ^^ 
etherwayS)  as  where  he  w;ts  buried  i   for  this  cuftom  is  againft  pi.  J03. 
reafon,  that  he  that  is  not  any  parifhioner,  but  palling  through  the  TwiWcn  J« 
parifli  lies  at  an  inn  for  a  night,  (hould  be  forced  to  be  buried  a)'^*bad 
there,  or  to  payas  if  he  had  been  buried  tliere.    Hobert's  Reports,  cuHvEn. 
i238»  between  Top(al  and  Ferrers,] 

f3.  The  cuftom  of  London  is  good,  that  if  a  villein  abides  in  Cott.  Iieid 
London  for  a  year  and  a  day^  that  he  Jbalt  not  he  taken  nor  put  out  ***»'  '^^j? " 
by  writ  de  native  habendo^  nor  by  qtty  procefs  thereupon  Iffuing.  ^l^{^^  * 
7  H.  6.  32.  dubitatur.    8  H.  6.  J.  b.  for  this  is  not  more  than  is  Loadoncaa 
in  ancient  demefn.1  "<>5.  p^^ 

•*  Icnbc  to 

bind  all  the  realm,  but  themrelves  only;  bat.Godced  tofttra.  However  the  beft  opinion  was, 
that  the  return  and  cuilom  was  good ;  for  the  abbot  of  C.  prefcribed  in  bn^ary  to  lave  thieves, 
and  it  was  admitted  that  he  well  might,  and  therefore  a  fortiori  may  rciain  villain  or  nicf.    Br. 

Cuftoms,  pi.  tt3.  cites  7  H.  6- 3»»  32.  and  8  H.  6.  3.— — Br.  London,  pi.  6.  cites  S.  C. Mo.  a. 

pi.  4.  Hill.  2  2  H.  8«  the  (kcnfts  of  London's  cafe,  S.  P.  if  no  claim  ia  mada  of  him  in  that  time. 
— — ^Beadl.  a.  pi.  2.  S.  C.  and  the  pleadiitgs. 

[4.  By  the  cuftom  of  London,  no  attaint  lies  for  a  falfe  ver-  B'-  Cuf- 
diSf  given  in  London.    7  H.  6.  32.  b.]  dtTs's!c.- 

Br.  London,  pi.  6.  cites  &.  C.  fays  it  was  agreed  that  it  wMs  admitted  that  thvy  have  fucb  cuUom> 
and  that  tbe  cuftom  was  allowed. 

[5.  Tt  IS  a  good  cuftom  in  London,  that  the  tnayor  of  London  Cro.E.i86. 
may  take  recognizances  of  any  per/on  being  of  full  age^  or  woman  {jJeVccfaVa^ 
unmarried^  for  he  is  a  Judge  of  record,  and  though  perhaps  the  tion  was,  | 
debt  grew  due  out  of  London.    Dubitatur,  Tr*  32.  El.  B.  R.  be-  ib»t  «i^c 
twecn  Chamberlain  and  Thorp,]  Tfed^otakc 

recognizancea  by  cuftom  of  all  except  infants  and  feme  coverts,  unlefa  upon  fucb  certain  exccpird 
days,  and  that  this  recognizance  was  taken  before  the  mayor  there.  It  was  moved  in  arreft  ot 
judgment,  ift.  That  the  cuftom  ts  unreafonable,  vix.  to  take  recognizances  of  all  perfons  except 
feme  (foverts  and  infants,  and  doth  not  except  men  non  faux  memoria; ;  fed  non  allocatur ;  for ' 
fucb  may  acknowledge  a  recognizance  and  have  no  remedy  lo  avoad  them,  and  therefore  they  are 
excepted  which  may*  2dly,  That  it  is  not  averred  that  the  defendant  was  not  an  infant,  Jcc.  or 
that  the  day  upon  which  ir  was  tnken  was  none  of  the  exccp'ed  days  ;  fed  non  allocatur ;  for  it 
fhall  be  intended  if  the  contrary  be  not  (hewn  by  the  defendant ;  and  fo  the  jufticcs  faid  the  law 
ia  clearly  taken  at  this  day  upon  the  iiatute  oi  t  R.  3.  to  plead  a  feoffment  by  ceftuy  que  ufc. 
jdly.  That  none  can  take  recognizances  but  ju(lices  of  record  ^hith  had  authority  by  patent,  &c. 
As  the  juftices  of  tbe  benches,  and  jufticcs  of  the  peace  by  commiftion,  and  the  mayor  is  not  a 
judge  of  record  but  by  cuibim ;  fed  non  allocatur  ;  for  the  cuftom  is  good,  and  the  cufloms  of 
London  are  confirm'?d  by  parliament,  and  are  good  though  ftrange,  and  fo  it  was  adjudged  in  this 
court  between  Mabhe  and  Frying.  4thly,  The  cuftom  extends  as  well  to  recognisances  taken  of 
ftrangera  as  citizens,  or  for  matte i  S  Wiihm  tbe  city  \  and  for  this  caufe  Gawdy  bald  it  was  not  good. 

[6.  It  is  a  good  cuftom  of  London,  that  they^  time  out  of  mind^ 
have  ufed  to  have  a  meafuring  of  coals  infra  port  urn  Londony  which 
extends  from  Stanes*bridge  to  London-bridge,  and.  from  thence 

Voi.  VIL  T  to 
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to  Gravefend,  tnd  from  thence  to  Yenland,  or  Yendale,  and  all 
this  is  the  port  of  London*  Mich.  1 1  Ja.  B.  between  the  city  of 
London  and  Manly.    Per  Curiam.] 

7.  London  prefcribed,  that  their  guilds  and  fratemitiis  might 
make  other  guilds  and  fraternities  by  ufage  5  but  judgment  was 
given  againft  them,  for  none  can  do  it  but  by  charter  ot  the  King,, 
making  exprefs  mention  thereof;  and  where  they  prefcribed  to 
make  laws  and  ftatutes ;  Belk.  (aid,  they  cannot  alter  the  eftate  and 
inheritance^  as  to  make  land  dependable  to  the  eldeft  fon,  to  be 

r  %A^  T  departable  between  the  males;  for  the  King  cannot  do  this  by 
grant  without  an  ad  of  parliament,  nor  make  tenements  devifable 
by  this  charter,  quod  Candiih  conceflit.  Br.  London,  pi.  22.  cites 
49  AiT.  8. 

8.  Cuftom  of  London  t9  examine  eaufes  by  the  mayors  at  the 
fuggeflion  of  the  plaintiff  or  difendant^  pending  a  plaint  before  the 
Jberiff  of  London^  and  upon  examination  and  fatisfii&ion  found  to 
bar  the  plaintiff,  it  is  a  eood  cuftom;  contra  if  it  be  prefcribed 
after  judgment  given ;  for  it  is  not  reafonable  to  avoid  a  judgment 
by  examination.    Br.  Cufloms,  pi.  6o.  cites  10  H.  6.  14. 

9.  By  the  cuftom  of  London,  lands  and  houfes  there  might  be 
bought  and  fold  by  word  Mly,  without  any  deed  or  enrollment ; 
and  this  is  a  good  cuftom  notwithftanding  the  ftatute  27  H.  8.  of 
inroUments ;  by  the  opinion  of  the.  juftices  of  both  benches.  D. 
229^.  a.  pi.  50.  Pafcb.  6  Eliz.    Chibborn's  cafe. 

10.  There  is  a  cuftom  in  London,  that  apothecaries  who  fell 
unwholfome  dritgSj  Jhall  forfeit  a  certain  penally ;  debt  was  brought 
in  London  by  the  chamberlain  againft  W.  for  this  penalty.  Upon 
a  habeas  corpus  &  caufam  brought  by  W.  the  court  awarded  a 

I)rocedendo,  becaufe  the  plea  in  London  is  maintainable  by  the  by- 
aws  and  cuftoms  there.  Mo.  403.  pi.  5^8.  Pafch.  37  Eliz. 
Wilford  V.  Mafham. 
Ibid,  cites  II.  Error  of  a  judgment  in  C.  B.  by  confefSon  in  an  adion  of 
^'^'  •»  debt,  brought  by  the  fucceflbr  of  the  late  chamberlain  of  London  ; 
cordingTy,  ^^  ^rror  sSigned  was.  That  the  aftion  was  brought  by  the  defen- 
Pafch.  fti'  dant  in  error,  as  fucceflbr  of  B.  chamberlaiir  of  London,  »pon  a 
EViz.  in  ^g^j  ^^j^  f^  lyf^  fohendum  to  him  and  his  fuccejfors^  and  alleged 
€  At"  and  t^c  cujiom  of  London^  that  the  chamberlain  there  had  ufed  time  out 
that  it  was  §f  mind^  (^c,  to  take  bonds  payable  to  him  and  his  fucceffors^  that 
^Idln'T  '**'''  fuccejfors  Jhall  fue  thofe  bonds  in  any  courts  and  that  all  their 
tn  one  Tty-  cuftoms  Were  confirmed  by  parliament  7  K.  2.  and  that  the  plain- 
lor's  cafe,  tiff  had  judgment  upon  this  bond ;  whereas  by  law  a  bond,  being 
broJ"bVl^^  but  a  chattle,  cannot  go  to  a  fucccfTor,  but  in  regard  it  is  alleged 
foMs^Mto-  *  to  be  a  corporation  for  that  purpofe,  the  Court  ndd  the  cullom 
wood,  and  to  be  lawful  and  reafonable,  and  fhall  go  to  the  fucceflbr  and  not 
daUom."  ^°  ^^^  executor,  and  affirmed  the  jud^ent.  Cro.  E.  464.  (bis) 
n^OiooTn    pi*  1 6.  Pafch.  38  Eliz.  B.  R.    Bird  v.  Wilfon. 

for  this  pur- 
pofe, the  judgment  was  affirmed.  -And  in  a  note  ibid,  tt  the  end  of  the  cafes,  cites  43  & 
44  Eliz.  B.  R.  WiLfoRD  V.  HuTTON,  where  debt  was  brought  on  fuch  a  recognisance  made  to 
B.  his  prcdeceflbr  alleging  the  cuftom  of  London,  for  the  «bambeHain  to  take  obligations  or  rc- 
co'niaances  to  them  and  their  fucrelfors  for  orphans  portions;  and  after  judgment  for  the  plaintiRy 
error  was  brought  thereof  in  the  Exchequer  Cnambcr>  where  the  judgment  was  afBrmed. 

12.  Cuftom, 
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12.  Cttftom,  that  if  any  free-man  devifid  any  legacy  to  an  or-^ 
fban,  that  the  executor  (hould  be  conftrained  to  find  fureties  to  pay 
^he  legacy  according  to  the  law  \  in  this  cafe  regard  ought  to  be 
had  to  aflets,  and  conditions,  and  the  will  of  the  party ;  per  Cur. 
S.oU*  R.  316.  pi.  27.  Hill.  13  Jac.  B.  R.    Spencer's  cafe. 

1 3.  A  cuftom  for  the  mayor  of  London  to  appoint  a  place  for 
taverns^  file,  and  to  imprifon  for  ereding  one  in  a  place  againft 
tl^eir  wills,  is  good.    Mar.  15.  pi.  34.  Pafch.  15  Car.  Anon. 

14.  By  the  cuftom  of  London,  a  tenant  at  will  under  40J.  renty 
Jball  not  be  turned  out  without  a  quarterns  warnings  and  ly'the  rent 
be  above  ^os.  he  muft  have  half  a  year* 5  warnings  2  Sid,  20» 
Mich.  1657.  B.  R.    Dethick  v.  Sanders. 

15.  On  a  certiorari,  the  return  was  of  a  cuftom  yir  the  company  ^["2441 
of  merchant^  taylors  to  choofe  livery r  men ^  and  to  commit  the  refufers^  So  upon  % 
and  that  was  defied,  without  reaifonable  caufe,  refufed,  and  there-  *»»*»«*»  cor^r 
fore  they  committed  himj    it  was  obje<5led,  that  the  cuftom  to  Keperof 
commit,  is  not  good,  becaufe  it  does  not  concern  the  government  of  Newgate^ 
the  city^  but  the  fiate  of  a  company  only,     adly,  It  does  not  appear,  ^j^'^urned, 
that  he  was  babilis  &  idoneus,  and  therefore  not  eligible ;  fed  non  ao*a  IherT** 
allocatur  s  for  as  to  the  ift,  *all  the  cuftoms  are  confirmed  by  fta-  «re  compa* 
tutc;  and  as  to  the  2d,  the  refiilal  without  reafonable  caufe,  im-  jV^»  'o"© 
plies  habilis  &  idoneus.    2  Lev.  200,   Trin,  29  Car^  2*  B.  R.  whidTeem^ 
The  King  v.  Merchant-Taylors,  panics  are 

livery-meOf 
and  thwt  there  u  a  Cooit  of  Aldermeo,  and  that  if  any  perfoM  duly  cbofen  does  not  take  upon  htm 
the  ojSce  ofm  /tvery^mam,  he  may^  by  cuftom^  be  committed  by  the  Court  of  Aldermen^  to  any  officer  of 
the  city ;  and  that  Gierke  being  before  that  Court,  and  retufing,  the  Court  committed  htm  by  war* 
lam  Id  writing  to  the  keeper  of  Newgate,  until  he  (hould  declare  hia  confent  to  ukeupon  him  that 
office.  Refolved,  that  B.  R.  takes  notice  of  a  livery-mant  and  of  the  nature  of  his  office,  and  that 
he  who  comes  into  a  company  agrees  to  incident  charges  and  duties;  and  it  was  admitted,  that  a 
corporation  niabt  have  a  power  to  commit  by  cuftomt  though  not  by  a  charter  or  by  law,  and 
that  the  IheriiFis  the  proper  officer  to  whom  they  (bouid  commit  him.  1  Salk*  34q»  pi.  5.  HilU 
«W.  3.B.R.    Ring  V,  Gierke. 

16.  Upon  a  habeas  corpus  and  certiorari  the  return  was  a  cuf-  Vent.  327* 
torn,  &c.  that  if  any  freeman  of  the  city  fpeaks  contemptuous  words  cafc,  s!  C. 
§fan  aldirman^  that^in  fuch  cafe,  the  common  feijeant  has  ufually  the  Court' 

.  exhibited  an  information  againft  him  before  the  mayor  and  court  f»id,  that 
of  aldermen^  and  that  if  the  offender  be  convided  by  verdift  or  J^^inlEclt 
confeflion,  they  ufed  to  punijh  him  by,  fine  or  disfranchifement\  cafe,  but  the 
that  Gierke  fpoke  fcandalous  words  of  Alderman  Lawrence,  when  «''^«'  <="^- 
he  was  furveying  the  meafures  of  coals,  (viz.)  that  he  would  undo  no7ho°d 
the  city,  and  that  he  was  a  knave;  it  was  objeded,  that  a  cuAom  notwiih.' 
CD  try  a  man  for  words  fpoken  of  an  alderman,  &c.  in  the  Court  '^^"**i"5  ^^ 
of  Aldermen,  is  unreafonable,  becaufe  he  is  bpth  judge  and  party,  grm^aiioiTof 
befides  it  does  not  appear,  that  Gierke  is  a  freeman ;  though  m  their  cuf. 
the  information,  which  is  returned  in  haec  verba  he  is  iaid  to  be  a  |<>«n»iwhicli 
fjree-man;  but  that  is  not  fufficient,  for  it  ought  to  be  returned  tJnd^ouiv 
\vibBCy  that  he  is  a  free^man.     The  Gourt  would  not  grant  a  reafonable 
procedendo  without  further  argument,  for  they  faid  it  might  be  *^"^®^g"* 
dangerous  to  put  it  in  the  power  of  the  aldermerl  to  disfranchife  a  pi.  ^7^  Th« 
free-man  for  (peaking  words  of  an  alderman.    2  Lev.  200,  201,  cityofLon* 
Trin,  29  Car.  a.  B.  R.    The  King  v.  City  of  London.  ^^^rV  %  c. 

tHiC  Court  held,  a  euffom  to  diffnuftbi/e  for  tvorde  is  vid^  and  a  procedendo  ytu  diq^icd.—^S.  C. 

^  T  s  cite4 
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cited  2  Salk,  436.  Trta.  t  Ann,  B.  R.  per  Car.  and  thevhcld  lecordiagly,"  S.  C.'citeJ 

e  Ld.  Raym.  R*  p.  777.  and  agreed  by  Court  and  oouofcl  ot  both  fidea,  that  a  cuftom  to  diafraa- 
chife  for  fuch  words  would  be  iroid.  But  Mr.  Dee  (aid,  that  notwicbittoding  the  report  in  i.e- 
Mtiz,  he  hid  feen  a  rule  for  a  procedendo  in  the  faid  cafe. 

til  oil.  Rep.  ly.  By  the  cuftom  of  London  any  per/on  ahwe  fourteen  akd 
a? jdr.ft.V!  *'*^''  twintj-one  unmarried  may  bind  himjeif  apprentice^  &c.  ac- 
fucii  cu«om  cording  to  the  cuftom,  and  the  majler  thereupon  flyall  have  tale 
J'**^**'^"'  remedtum  againjt  bitny  as  if  he  were  twenty- one.  In  covenant 
recrtrd^cr  *  brought  on  an  indenture  of  fuch  an  apprentice,  the  Court  held 
ore  tctms.  the  cuftom  fufficicntly  alleged  to  give  and  make  good  an  a6tion  of 
and  that  the  C9venant^  that  talc  remediuin  implies^  it,  and  Well  as  other  things ; 
iniheTnden.  ^"^  though  by  common  law  or  the  ftatute  his  covenant  (hall  not 
ture  bind  bind  him,  yet  by  cuflrom  it  (hall.  Mod.  271.  pU  22«  Trin.  29 
the  infant     Car.  2-  B.  K.    Hom  V.  Chandler, 

thotJ)(ii  the 
,    indenture  is  not  inrolled  within  the  year  before  the  chamberlain ;   but  that  is  with  this  diffcreoccv 
that  the  appr^^ntiee  mav  come  in  before  the  mayor  and  aldcrinco,  and  there  (hew  his  matter  i» 
prt:iion  in  French,  th  ««.hc  deed  is  not  inrolied  within  the  year,  and  thereupon  a  fcire  facia*  (hall 
.  tCftie  to  the  maftcr,  to  know  why  the  di*ed  was  not  inroUed,  and  if  upon  hi»  default  the  deed  waa 
•  not  iiiioiled,  the  appreniice  may  fuc  out  hia  indenture!  and  (hall  be  difeharged  ;  but  if  the  not 
doing  it  was  by  the  default  of  tlte  apprentice,  aa  if  he  will  not  come  before  the  charaberlam, 
but  abfenti  himfelf,  he  Ihakl  not  be  difcharged;  for  the  detd  cannot  be  inroUtd  nnlefa  the  infaul' 
ia  picfeiit  in  c«ort  and  ackiiow ledges  it. 

f  245  J* 

3  Kcb.  764.  ,g.  Upon  a  habeas  corpus  to  the  mayor,  &c.  of  London,  a  cuf- 
Kmi  V.  **  ^^™  ^^^  returned  to  disfranchife^  and  commit  a  free- man  for  fpeak^ 
cicik.s,  C,  ing  opprobious  words  of  an  alderman.  The  Court  (aid  they  might 
tk^m'^'^^'"^*  /f«<  in  fuch  cafe,  but  the  other  cuftom  would  not  bold  notwidi- 
p>-5Q^?^c.  fl^i'^^'^g  ^^c  aft  of  *  confirmation  of  their  cuftoms,  which  docs  not 
a  piocedca-  extend  to  unreafonable  cuftoms.  Vent.  327.  Hill.  29  &  30  Car. 
do  w,.       ^  B,.^  j^^    Clark's  cafe. 

inovrd  for 

bv  the  recorder,  to  which  the  counfc  I  for  the  defendant  a||;reed  ;  but  per  Cur.  this  ia  ao  unreafon- 
able cuftom  to  dis'ranchilc  for  (peaking  words,  being  againft  Magna  Charts,  and  by  Wild  J. 
fuch  an  a6i  of  parliament  would  be  unreafonable,  and  a  procedendo  was  denied  by  the  Court. 
ibid.  811.  pi.  17.  S.  C.  and  on  a  further  motion  the  Coiiii  held  a  cuRom  to  ditfianchiiic  for 
worda  lo  be  void,  and  a  procedendo  was  denied* 

19.  In  trcfpafs  for  taking  «nd  breaking  fo  many  dozen  of  fpec- 
tacles,  &c.  the  dt.'fendant  pleads  that  the  city  of  London  is  an  an<» 
cicnt  city,  that  therein  is  and  hath  been  an  ancient  cuftom,  that  if 
any  make  and  expofe  to  faie  ill  and  unferviceable  goodsj  the  thief  of  • 
jlctn  of  the  company  ba^e  ufed  to  fei%e  thcm^  and  carry  them  to  the 
Guilahali^  and  impanel  a  /nrv^  and  if  t bey  find  them  ill  and  unfer^ 
viceahU^  to  b'eak  thew^  and  ftiew  that  the  plaintift^'is  one  of  th« 
company  of  rpedlacle-nrakcrs,  and  that  the  defendants  are  mafler 
traders,  and  chief  officers  of  the  company  5  and  that  the  goods 
made  by  the  plaintiff,  and  taken  ut  fupra,  were  unferviceable  ;  the 
Court  took  the  cuftom  to  be  good  and  reafonable,  and  the  judg- 
4nent  was  for  the  defendant  nifi.  Skin.  55,  56.  pi.  8.  Trin,  34 
Car.  2.  B.  R.    Bolton  v.  Throgmorton. 

20.  By  cuftom  in  the  city  of  London  the  lord-mayor  is  chan» 
cel.'or^  and  may  call  caufes  before  him  out  of  the  SherifPs  Court, 
and  rule  them  according  to  equity.  Skin.  67.  pi.  13.  Mich.  34 
Car.  2.  B.  K.  in  cafe  of  B^ir as  v.  Bairns* 

21.  Cuftom 
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2U^  Cixftom  of  the  city  of  London  ihall  be  preferred  to  the  cuf-  »  ▼"!•.  47  g 
tx^va  of  the  province  of  TbrAj  and  notwitbftanding  the  cuftom  of  f^^J^^^j^o  a 
the  province  of  York,  the  heir  by  the  Cuftom  of  London  (hall  maflcr  to 
conje  in  for  a  fbare  of  the  perfonal  cftate,  for  the  cuftom  of  the  <«»'«  »*»« 
province  of  York  is  only  lo^aJ,  and  circumfcribed  to  a  certain  ^*j"y^'  ^^ 
place,  but  that  of  I^ondon  follows  the  pirfon  though  never  fo  remote 
from  the  city.    %  V^rn.  R.  82,  pi,  78.  Mich.   1688.    Cholmley 
V.  Cholmley. 

22.  Upon  a  certiorari  the  cuftom  of  London  was  returned,  to  7  Mod.  ss. 
punijh  tjf  information  in  the  Court  of  Jldermen,  either  for  an  af  ^-  ^'  '"^  *» 
fault  or  contemptuous  words  fpoken  of  an  alderman  in  the  execution  f^uii  ^^ 
of  bis  office^  and  to  fine  him ;   and  tnat  at  a  wardmote  held  by  Sir  Court  a. 
Robert  Jeffries,  the  defendant  afTaulted  hiip,  and  faid,  I  have  as  much  ^"^.^*^  * 
to  do  here  as  you ;    you  think  fure  you  arc  amongft  your  bride-  5o*^*for"" 
well- birds,  but  you  are  miftaken ;   the  Court  held  that  it  had  been  they  may 
dbubtful,  if  the  offence  had  been  by  words  only,  becaufe  no  indift*  ^^''^  •  ^"'' 
ment  lay  at  common*law,  but  he  is  to  be  bound  to  good  beha-  niOi  by^n^ 
viour ;  yet  for  affault  he  is  punijhable^  and  that  may  be  by  inform*  forra-non 
ation  there  by  the  cuflom^  as  well  as  in  B.  R.  by  the  courfe  of  the  f"y|j|J^*^* 
court,  though  the  regular  courfe  by  the  common  law  is  indid-  magiftrate. 

ment.     Secondly,  The  Court  held,  that  the  information  lay  in  the  »  ^^* 

Court  of  Aldermen,  though  an  alderman  was  grieved  ;    otherwife  ^!^^^^^q^' 
of  the  mayor,  for  he  is  an  integral  part,  without  which  the  Court  icfoivcdac 
cannot  be  held,  but  the  other  may  be  fevered  and  he  muft  not  fit.  cofdingly, 
9  S^k.  ^%(>»  pi.  2.  Trio.  I  Ann.  B,  R.  the  Queen  v*  Rogers.       ccdcndo^ 

i»  as  granted. 

(P)     Pleadings  of  the  Cuftom  of  London.         [  246  ] 

f .  I^TOTA,  that  it  was  agreed  for  law,  that  in  debt  in  London^ 
x\l  upon  a  concejftt  folvercy  by  the  cuftom,  the  count  Jhall  bc^ 
qutd  pro  merchandijis  fihi  prius  venditis  conccjftt  folvere  i  o/.  So 
that  the  merchandife  ought  to  be  rehearfed,  and  yet  the  mer- 
chandife  is  not  travdtfabl^,  as  it  feems«  Br.  London,  pl>  15.  cites 
38  H.  6.  29. 

2.  Where  the  cuftom  of  London  is  in  ifTuc  at  Weftminfter,  or 
elfewhere,  if  the  party  will  have  it  to  be  tryed  by  certificate  of  the, 
city,  he  ought  to  furmife^  that  the  city  is  an  ancient  city^  and  that 
there  has  been  a  cuftom  time  out  of  mind^  that  where  their  cuftom 
16  in  trial  in  any  courts  of  the  King,  that  it  (hall  be  certifycd  by 
the  mayor  and  aldermen,  by  the  mouth  of  their  recorder  now 
held ;  for  if  he  does  not  make  fuch  furmife,  it  (hall  be  tryed  by 
the  country,  as  other  matters  ia  &ct  are.  Br.  Trials;  pi.  96. 
ckcs  5  E.  4.  30. 

3.  In  a  writ  of  entry  fur  diffnfin  brought  in  C.  B.  the  defend- 
ant pleaded^  that  the  houfe  in  demand  is  within  the  city  of  London  ; 
and  that  the  faid  city  is  antiqua  ci  vitas ;  and  that  King  Hen,  3. 
coHceJfit  civibus  civitatis  preedi£t.  quod  non  implacitentur  de  terris 
if  ttmmentis  fuis*  bfc.  extra  muros  civitatis  pradi^.  and  further 

T3  ,  iaid, 
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faid,  that  he  blmftlf  is  civis  Londotiy  &c.  and  demanded  judgmont 
of  the  writ;  (note,  in  the  pleading  before,  the  tenant  faid)  Et  iUt^ 
reftum  teneatur  intra  civitatem  praedictam  fccundum  confuetudi- 
nem  civitatis  prxdidl*.  And  to  this  plea,  exception  was  taken^ 
becaufe  that  the  tenant  doth  not  Jh^w  before  whonty  by  thei^  cuftom^ 
they  ought  to  be  impleaded.  It  was  the  opinion  of  the  whole 
Court,  that  the  tenant  ought  to  have  Jhewed^  that  the  citizens  for 
their  lands  ought  to  be  impleaded  in  the  huJiingSy  tec.  And  the 
general  words  in  the  plea,  viz.  Sed  illis  reSEum  teneatur  intra 
civitatem  praedi£^am  feci^ndum  confuetudinem  «ivitatis  praedi£l'v 
did  not  fup()ly  the  defeat ^fbrefaid.  After,  it  was  awarded  by  the 
Court,  that  the  tenant  anfwer  furth^er,  &C..  3  Lc,  148.  pi.  197. 
Hill.  28  Eliz.  C.  B.  Anon. 

4.  Thecuftoms  of  London  are  only  triahk  by  the  mayor  and 
aldermffty  ly  the  m^utb  of  the  recorder^  if  it  be  not  a  matter  in 
which  the  corporation  of  London  is  a  party.  The  cuftoms  of 
other  corporations  are  triable  by  the  country,  if  they  be  dented. 
Jenk.  21,  22.  in  pi.  40. 

5.  The  judges  of  t,v^iv  place  are  luppofed  to  have  knowledge 
of  the  laws  of  the  place  whereby  they  do  judge,  suid  to  have  cui- 
tomaries  amohg  them  \  and  therefore,  in  fuits  of  their  own  courts, 
do  determine  them,  as  the  judges  of  the  common  law  do  in  the 
King's  courts  judge  the  general  cuftoms  of  the  whole  kingdom 
being  the  common  law ;  and  fo  in  London^  byfpicial  priviUge^  they 
certify  alfo  their  ctijlcms  of  this  nature  into  B.  R.  which  other 
towns  do  not.  jfnd  their  cujlomsj  iveii  thofie  that  are  their  heal 
laws^  are  triable  hy  jury^  if  they  come  to  ijfut  in  the  Kin£%  courts. 
And  agreeing  with  this  was  found  and  (hewed  a  precedent,  Mich* 
37.  38  Eli^.  Rot.  418.  in  C.  B.  Lbndon,  Bilforo  v.  Lowe, 
in  an  action  ilpon  the  cafe  for  certain  parcels  of  plaie,  and  the  ijjhi 
wasy  whether  the  cuflom  of  London  was^  that  there  was  a  common 
market  in  London^  for  all  goods  in  all  open  JhopSy  all  daySy  except 
Sundays  and  holy  daysy  pom  the  jun  rtfing  to  the  fun  fet\  and 
concluded,  £t  hoc  parati  funt  verificare,  ubi  &  quando  ac  prout 
Curia  confideraverit.  And  then  the  defendant?  made  their  furmifc 
for  the  trial  of  their  cuftom  by  the  mouth  of  their  recorder,  and 

C  ^47  3  P*"^/^^  ^  ^^'^  accordingly ;  and  it  was  granted  returnable  in  Tri- 
nity Term,  and  continued  per  non  mifit  breve  till  Odabis  Mich, 
and  then  it  is  entered,  that  the  concluQon  of  the  defendant's  plea 
ought  to  have  been,  Et  de  hoc  ponit  fe  fuper  patriam  \  whereupon 
the  plea  was  fo  made,  and  ifTue  taken,  and  upon  venire  facias  to 
the  (heriff  of  London,  found  for  the  plaintiiF,  and  had  judgment^ 
per  Hobart  Ch.  J.  Hob.  87.  in  cafe  of  Day  v.  Savadge. 

6.  In  laying  the  cuftom  of  London  as  to  taking  apprentices^  he 
,     muft  declare,  that  he  is  civis,  as  well  as  liber  homo.    2  Bulft«  193* 

Hill.  II  Jac.    Burton  v.  Palmer. 

For  more  of  Cuftoms  of  London  in  General^  See 

other  Proper  Titles. 


(    *47    ) 


is^amagejs* 


This  In  Roll 
begins  with 
inter  (O) 

(A)     IVho  fliall  recover  Damages,  ^7X^. 

£  I.  rin  HE  beir  in  a  pica  of  land,  (hall  not  recover  damages  for  Fitzh.  Da* 
X      damages  in  the  time  of  bis  ance/iors,    17  E.  3.  45.  b,J      "'^";P*' 

8,  C.  &  S.  P.  per  Stone.  Entry  fur  dlfftfin  m«de  to  the  f*thcr  of  the  demandant,  and  paHcd 

for  the  platoiiff,  and  it  waa  awarded,  ihat  he  fliould  not  recover  dimagea  ;  for  the  fiatute  ofGioM* 
tffiett  which  wills,  that  the  demandant  recover  d^mat^cs.  againft  any  who  ia  foimd  ^enani  after  the 
dtfleilin,  ts  inieitdei  tbt  dijfeifit  bimpifi  €tnd  mot  fw  the  heir  of  the  diffeifte^  quod  nota,  by  award* 
Br.  Damages,  pi.  eo    citca  4a  £.  3.  7. 

In  tf  tc^iV  of  Ayelj  A.  vwi  avfarded  to  the  Jherlff  to  inquire  of  danniget^  and  be  haired  of  tbe 
damages  in  tbe  life  of  tbe  father  of  the  demAndant^  and  well  per  tot.  Cur  ;  the  reqfon  feems  to  be 
inafmucb  aa  the  demanda^nt  is  bei*"  immedidte  to  tbe  grandfather  now,  eontra  it  feenu  if  he  maket 
himfelf  heir  tv  thefather^  at  in  mortdaneeftor.    fir.  Damagea,  pi.  37.  citea  s  H.  4.  13, 

[2.  The  executor  fliall  not  recover  damages  in  debt,  for  da*  r«««h-  Da* 
mages  in  the  time  of  the  teftator.    17  E,  3.  45.  b.]  8c?d!e?*' 

S.  C.  &  S.  p.  but  for  damagea  after  the  teftator's  deacb  he  (hall. 

[3.  mitfuccejfor  tbaXi  recover  damages  in  debt,  upon  an  obli-  P»tahw  ne- 
gation for  danuges  in  the  time  of  the  fucceflbr.    17  E.  3.  45.  b,]  Sl'^cUeT** 

S.  C.  that  tbe  fuccelTor  (ball  recover  damagea  for  the  whole  time  [which  feema  to  tatead  the  tima 
•f  the  predeccfibr  and  fucccilbr.] 

f4.  The  maJUr  of  Saint-Crofs^^  wbo  is  prefentative  as  a  parfon,  ^J^-  Oardea 
ihall  not  recover  da^nages  in  a  virit  of  annuity  for  the  time  of  his  ^^^  ^|*^* 
prcdeceilbr.    26  AQ".  4.]  —Br.  W- 

magca,  pi. 
108.  cites  S.  C.  and  fo  the  damagea  were  fevered. 

I  248] 

[5,  Btit  otherwife  it  would  have  been,  if  he  had  been  ele^iv^  *'•  Garden 
for  there  he  flioold  have  recovered  damages  for  the  time  of  his  ^t«s.  c^ 
predecefibr*    26  AIT.  4.]  Bro  >ke 

fays,  quod 
nota  a  good  divcrfity  between  fiich  like  incorpprations.^— —  Br,  Damaget,  pi.  xoB.  citea  S.  C.  an4 
ia/i  note  diverfiuteai* 

£•  In  deht  up9n  an  Mgation  hy  the  King^  he  recovered,  and  tbe 
fervants  of  the  King  dared  not  take  judgment  of  damages,  but  of 
the  principal  only .  and  yet  the  Prothonotaries  (hewed  diverfe 
precedents  that  the  King  had  recovered  damages.  Br«  Damages  ^ 
pi.  15.  cites  34  H.  6.  3. 

7*  Andxt  was  agreed  there,  that  the  King  Jbedl  not  recoiViir  da-' 
mages  in  fuan  impeditfor  lapfe  nor  dijiuriance. ,  Ibid.     • 

T  4  8.  Frefentte 


^49  IDwrnsstfi^ 

8.  Pnfentee  (sf  the  King  to  a  corody^  made  his  plaint,  that  Ae 
abbot  would  not  admit  him  to  the  corody  according  to  the  prayer  of 
the  King  \  and  the  abbot  returned  came ;  and  by  all  the  juftices 
the  King  Jhall  not  recover  damages  in  this  cafe,  but  the  prefentee  ; 
for  the  damage  is  to  him ;  for  the  King  has  only  the  prefentation^ 
£r.  Damages,  pJ.  93.  cites  39  H.  6.  49. 

(A.  2)    Recovered  How.    Not  without  Writ. 

X.  yTTTHERE  a  man  would  recover  damages^  he  ought  ia  take 
VV     new  original 'y  and  it  is  not  a  writ  judicial.     Br.  Da-i 
mages,  pi.  36.  cites  50  £.  3.  23. 

2.  A  man  cannot  recover  damages  without  original.  Br.  Da^ 
mages,  pi.  50*  cites  1 1  H.  4.  lO,  by  the  reporter. 

™|/f,  fpj  (B)    fFbo  (hall  recover  damages  in  aa  A£lioi>,  in 
IhT^J^ad  re/pe£i  of  his  ejfate. 

letter  tberei 

♦  Thit         ['•  T^  klJ^^  fi^  years  be  oujied^  and  he  in  the  revorfion  difTelfed^ 
fhciuid  be  X  and  he  in  the  reverfton  recovers  in  an  ajjife^  yet  he  (hall  not 

Cr/mwcu*  recover  damages.    D.  19  El.  354.  *  pi.  15.  \  15  H.  7.  4.  b, 
V.  An-        5  H.  7,  10.  b.    Co.  9. 105,  b.    3  H.  6.  33.    Contra,  12  H.  6. 4..] 

dr  cv.s. 

t  Br.  Damages,  pi.  81.  citrs  S.  C*  and  by  Brian  the  r^afdn  is,  that  the  damages  are  to  the  ter- 
mor only.— — Br.  AiTife,  pi.  83.  cites  S.  C.  &  S.  P.  apd  for  the  fame  rcafoti  by  Brian  J.  Quod 
nan  negatur.*— -a  Inft.  285.  S,  P.  that  he  (liall  recover  no  dama|;cs  tor  ihe  profits  of  the  lands; 
bccaufc  Uicy  did  not  belong  to  him. 

[2.  So  if  after  the  oufter,  he  in  the  reverfton  enters  upon  the 
diffeifor  (as  he  may  by  the  law  to  fave  a  d^fcent)  and  after  /*# 
diffiifor  re-enters  upon  him^  and  he  recovers  in  an  afllfe  \  yet  he  {hall 
not  have  any  damages,  for  the  re-entry  of  him  in  reverfion  re-^ 
duces  the  eftate  to  the  leffee,  and  then  the  damages,  inftead  of 
the  profits,  belong  to  him,  and  then  he  Oiall  not  be  twice  charged. 
Quaere,  D.  19  Eliz.  355.    15  H.  7.  5.] 

t  ^49  3  3'  ^^^^^^  f^^  ^^fi  ^^^  ^^  '''  '^^  reverfion  join  in  a  leafe  for 
life ;  it  is  faid,  that  they  {hall  join  in  an  aAion  of  wade,  and  tnat 
the  lejfeefor  life  Jhall  recover  the  place  Vfafled^  and  he  in  reverfion^ 
damages.     Co.  Litt.  42.  a. 

Tiii«  in      (C)    Damages  againfl  the  Defendant*     How  to  Idq 
^o»- « (S)  given.     In  what  Cafes  thi^y  Jhall  be  joint. 

[In   refpeft   of  feveral  Matters   contained  in  the 
Declaration  againfl  the  fame  Defendant.] 


_  •  • 

ro.C.414.  ['•  T  N  an  aSion  of  wafte,  if  wnfle  be  affigned  in  domibus^  fcilicitf^^ 
'•  ?•  King         X  in  three  meffuages^  and  in  gardensyfcilicet^  in  cuttitfg  down  fix 


Cro. 

Mich?  Ix     ^Pplf'^l^^ih  ^^  ^J^  pear-trees  in  one  garden^  and  ten  pear-tretSy  and 

Car.S.C.  fevefl 


'fg9in  pppU'tnefh  another  gardtn^  fparjbn  ct^efunt\  Jhnuing  ihe  &S.  P^hd4 
value  9f  every  particular  \  and  upon  the  default  of  the  defendant,  J^fjv^  for 
a  writ  of  enquiry  of  wade  was  awarded,  and  t^t  jury  finds  the  wajie  wbenW 
in  the  three  meffhagest  andinfome  of  the  apples  and  pear-trees  to  his  AicrifFaai 
damagf  50/,     This  is  a  good  verdi£ly  though  the  damages  are  JJ^JJ  |jjj]'® 
aflefled  entirely,  though  it  was  objected,  that  the  damage  of  the  ^ 
l^>ple  and  pear-trees  might  be  fo  fmaU,  that  the  place  *  ivafted  •lol.sio. 
fliould  not  be  recovered  ;  but  they  being  alleged  alfo  to  have  been         ^      * 
fparfim  crefcent'  throughout  the  garden,  (hall  be  recovered.     But  ^1^^'  ^^ 
if  it  was  fo  fmall,  yet,  all  being  upon  one  demife,  if  all  the  luajle  be  nagcs  for 
of  a  confUerahle  value^  though  the  particulars  are  hut  fmall^  yet  the  ^^e  wafte« 
place  wdled  (hall  be  recovered,     Mich,  ii  Car.  B.  R.  between  JIe'^*""2U 
Fitch  and  King,  adjudged  per  Curiam,  as  to  this  point,  upon  a  petit  d»« 
writ  of  error,  upon   a  judgment  in   banco,     Intratur,    Trin.  mageslb 

courfe  ii,  in  all  cafes,  to  find  iottre  damage!^ 

2.  Trefpafs  of  a  clop  broken^  and  emilements  takeny  It  yf 2s  found 
iy  nuxtter  in  laWy  that  the  plaintiff  ought  to  recover  for  the  clofe 
broken^  but  not  for  the  corn^  to  th£  damage  of  40^.  and  they  were 
compelled  to  (ever  the  damages,  and  fo  they  did,  20s.  for  the 
one,  and  aos.  for  the  other;  for,  for  part  the  pkintiiF  ought  t% 
recover  and  for  the  rell  not.  Br.  Damages,  pi.  269.  cites 
41  £•  3.  25, 

3.  Where  tenant  for  life  to  the  aunty  and  the  niece  does  wajle  im 
fheif  timiy  and  had  done  wajfe  befbrcy  in  time  of  the  two  jijlcrsy  the 
aunt  and  the  niece  (ball  join  In  waftc,  and  the  damages  (hall  be 
fevered,  quod  nota.     fir.  Damages,  pi.  31.  cites  45  £.  3.  3. 

4*  Quare  hnp.  againfi  baron  and  feme  in  jure  uxorisy  the  plain^ 
tiff  recoveredy  and  levied  the  damages  upon  the  barony  and  the  baron 
dfedy  the  feme  brought  'attaint^  and  afftgned  the  falfe  oath  in  the 
principaly  and  good  by  judgment,  and  attaint  was  brought  againfi 
him  who  firfi  recoveredy  ana  againfi  another  who  pleaded  non  tenure^ 
an4  it  was  found  againfi  hinty  and  the  falfe  oath  found  in  the  other 
points  alfoy  and  the  plaintiff  was  reflored  to  her  firfl  damages  loji. 
And  the  judgment  was  of^this  againfi  him  who  firfl  recovered  onfyy 
^nd  not  a^ainft  both  the  defendants.     But  the  judgment  of  da-* 
mages  in  the  attaint  was  againfi  bothy  fo  the  damages  fevered  in 
judgment.    Br.  Damages,  pi.  162.  cites  46  A(n  8« 
♦*5.  Praemunire  againfi  twoy  one  was  found  guilty  as  principaly  f  250  J 
and  the  other  as.  accefforjy  and  damages  fever edy  and  the  plaintiff  So  framt- 
prayed  judgment  againfi  them  in  commony  and  had  it,  notwithftanding  *^*«'^*'^ 
.  that  Hales  faid,  there  may  be  principal  and  acce(iary,  in  praemunire,  Titrattrf 
and  this,  becaufe  it  was.  found,  that  the  two  were  coadjutors,  Mother m 
procurers,  and  abettors  to  the  third,  to  fue  the  bull*    Br.  Damages,  ^^^^^'11^* 

pi.  46.  cites  8  H.  4.  6.  third  ms  irf. 

tomej^t  who 
were  foaad  gtiilty»  and  the  dimagei  were  (erered,  ju^ere  eau/am,  whether  becaufethey  are  feveral  tort«« 
•r  liiccaafe  tbey  are  principal  tad  acccfforys  as  in  felony.    Br.  Damages,  pi.  197.  cites  36  H*  6.  31* 

6. 4p  ^{^  h  ^^  and  feme  of  diffiijin  and  goods  carried  awayy 
f)ie  plaintiffi.  r9fov$red  the  land  and  damagH  of  iffms  in  common^ 

and 


X50  DatnaseieL 

and  the  har§n  alone  damagis  fir  his  goods^  Br.  Judgment,  pL  2b« 
cites  II  H.  4.  i6. 

7.  In  a^al  agaivji  fiveral  wbe  are  acquitted^  every  one  of 
them  (hall  recover  damages  againft  the  plaintiff  feverally^  and  not 
jointly ;  contnuy  of  the  plaintiffs.  Br.  Judgment,  pi.  93.  cites 
jx  H.  4.  i6. 

8.  Where  a  man  has  iw9  daughters  and  dies  feifed^  and  N. 
ahatesj  and  the  one  daughter  has  tfjue  and  diesy  the  iffue  and  the 
other  (hall  have  mortdanctftory  and  the  other  (hall  recover  damages 
fer  her  own  time,  and  (he,  and  the  iffue  (ball  recover  damages  in 
common  for  the  time  after  the  death  of  the  mother.  Br.  Damages, 
pi.  51.  cites  II  H.  4.  16. 

9.  So  in  wafiey  where  the  daughter  has  iffue  and  dies,  the  other 
and  the  niece  ihall  join  and  recover  damages  as  above,  quod  Hank. 
conceifit ;  for  they  cannot  do  otherwife  than  to  join,  and  cannot 
other  wife  recover  their  damages ;  for  an  entry  upon  the  abator 
determines  the  damages,  but  in  diffeifm  of  land,  and  taking  of 
goods,  trefpafs  lies  of  the  goods.     Ibid. 

Br.  PiivU         10,  If  two  do  to  me  a  trefpafs^  and  I  after  have  feveral  anions 
*^*^**s^c  **  ^^'^ft  them,  and  recover  the  entire  damages  again fi  eachj  and  have 
execution,  the  one  cannot  plead  that  the  plaintiff  has  recovered 
againft  the  other  for  the  iame  trefpafs,  his  damages,  and  )iad  exe- 
cution ;  foi'  it  is  no  plea.    Br.  Judgment,  pi.  98.  cites  14  H.  4. 22. 
II.  Contra^  where  the  plaintiff  joins  them  in  aSiion^  there  he  (hall 
have  only  damages  againft  both,  and  if  they  join  themfelves  in 
adion,  he  cannot  fever  them  in  action  after,  as  after  nonfuit,  dif- 
continuance,  &c.     Per  Hank,   quod  (uit  conceffum  arguendo. 
Br.  Judgment,  pi.  98.  cites  14  H.  4.  22. 
Br.Verdia,       12.  Detinue  of  diverfe  goods,  and  counted  the  value  and  price  of 
pl.  a.  cite*   every  thing  certain  by  itfelf  and  the  inqueft  gave  a  verdiSl  quod 
^'  detinet  ad  damnum  lol.  in  grofs\  and  by  the  opinion  of  the  Court 

they  ought  to  fever  the  damages  of  every  thing  by  itfelfs  for  the 
plaintiff  (hall  recover  the  thing,  and  if  the  thing  be  loft  then  the 
value  thereof,  which  cannot  appear  if  the  damages  are  not  fevered, 
quod  nota.     Br.  Detinue  de  Biens,  pl.  4.  cites  3  H.  6.  43. 

13.  Forcible  entvy  was  found  for  the  plaintiff  to  the  damage  of 
10/.  andcofls  5/.  Per  Straunge,  if  die  damages  be  not  fevered  in 
every  a£Uon  where  a  man  (hall  recover  damages,  the  juftices  ought 
not  to  give  judgment,  and  if  they  do,  it  is  an  error,  which  yft» 
denied,  per  tot.  Cur.  Brook  fays  it  feems  that  his  intent  is,  that 
the  damages  (hall  ht  fevered  from  the  cofls.  Br.  Damages,  pl.  88. 
cites  14  H.  6.  13. 

14.  In  trefpafs  in  a  park  andfeven  acres  adjoining^  the  jury  ought 
to  fever  the  damages^  quod  nota.  Br.  Trefpafs,  pl.  145*  cites 
21  H.  6.  33.  and  22  H.  6,  7. 

1 5.  Damages  may  well  be  fevered,  hui  cofis  are  intire,  and  can* 
not  be  fevered ;  per  rrifot.  Br.  Damages,  pl.  89*  cites  36  H.  6. 13* 

16.  Damages  cannot  be  fevered  in  tref^fs.  Bn  Damages, 
pl.  78.  cites  15  £.  4.  25. 

r  ^5^  3      '7*  Trefpafs  of  goods  taken^  the^w«re  at  tffit$  tOm  thefroporty' 
oxA  found  for  the  paiuiiffto  the  iutmagi  and  co/ls  ^6A  and  the  de« 

fendant 


fendsmt  prajred  that  tbe  damages  (hould  be  fevered  from  the  cofts, 
and  per  Brian,  Chocke,  and  Littleton,  it  is  at  tbe  iUiHon  of  thf 
plaintiff'  if  he  will  have  them  fevered,  or  in  grofs  ;  bv  which  thejr 
were  not  fevered.     Br.  Damages,  pi.  128.  cites  18  £•  4.  23. 

18.  Trefpafs  againft  four^  the  one  pleaded  that  de  fon  ajptuk  ii^ 
nujne^  ice,  and  die  others  pleaded  not  guilty  ;  there  per  Cur.  if  the 
p/ea  of  thefirji  he  found  againft  him  he  fhall  render  the  entire  da^ 
mages  $  for  the  trelpafs  is  confeflTed  by  his  plea,  unlefs  he  fays  that 
the  [Jaindff  made  the  allault,  but  of  die  other,  i(  {hall  be  inquired^ 
if  they  did  the  trefpafs,  and  how  they  did  It,  and  if  it  be  found 
that  the  three  made  the  aflault,  but  did  not  maim  the  plaintiff,  then 
the  judgment  of  the  damages  (hall  be  for  the  aflault  againft  all 
in  common ;  and  of  the  maim,  againft  him  who  juftified.  Br.  Da- 
mages,  pi.  168.  cites  6  H.  7.  i,  2. 

19.  Rifcous ;  the  plaintiff  counted^  that  the  defendant  hild  of 
him  by  homage^  fealty^  and  lox.  rent  due  at  Eafter  and  Michaebnas^ 
end  for  the  rent  he  diftrained^  and  the  defendant  made  refcous  where 
it  appeared  in  the  declaration^  that  the  one  feaft  was  paft  and  the' 
other  mt^  and  the  defendant  pleaded  not  guilty^  and  the  jury  found 
shot  there  was  no  Juch  tenure^  but  that  the  plaintiff  leafed  to  the 
defendant  at  willy  rendering  JOs-  at  thofe  feafts^  and  that  this  waf 
ear  ear  and  the  plaintiff  dUirained,  and  the  defendant  made  refcous^ 
and  per  Brian  the  plaintiff  (hall  not  recover ;  ror  the  damages  ought 
to  have  been  fevered  here,  and  they  are  aflefled  in  common  for  the 
day  paft  and  the  day  to  come.    Br.  Verdi^  pi.  56.  cites  9  H.  7.  3. 

20.  Trefpafs  againft  two  of  treet  cuty  the  one  jtftified  for  hwfelf 
of  common  theroy  and  the  other  for  common  there  for  htm/elf  and  they 
are  found  guilty  and  damages  taxed  intirely,and  by  the  beft  opinion 
it  is  well,  for  it  is  only  one  and  the  fame  trejpafsy  though  the  anfwers 
are  (everaL    Br.  Dam^es,  pi.  202.  cites  1 1  H.  7. 19.  20. 

21.  Contra  in  trefpa»  againft  twoy  of  two  horfes  taken  \  for  this 
is  a  (everal  trefpafs.     Ibid. 

22.  If  trefpafs  be  brought  againft  two,  the  damages  ought  not 
to  be  fevered,  if  they  be  not  found  guilty  at  feveral  times*  But  if 
fo,  feveral  damages  and  entire  cofts  (hall  be  given.  Jenk.  169. 
pL  86. 

23.  TreAafs  againft  three^  tYicy  plead  feveral  pleasy  and  feveral 
iffius  are  joined,  and  all  tried  by  one  jury ;  and  endre  damages 
and  not  feveral  given,  judged  good,  and  afllrmed  in  error,  for  they 
are  all  found  guilty,  as  the  plaintiff  has  declared,  and  that  was  joindy 
againft  diem,  and  pf  a  joint  trefpafs.    Jenk.  317.  pK  10. 

24.  Trefeais  of  battery  and  wounding  againft  two ;  one  pleads  to 
esOy  except  the  wounding^  that  it  was  in  his  own  defence^  and  to  tbe 
tuounSngy  mt  guilty.  The  other  juftifies  all  in  bis  own  defence. 
Uiie  was  upon  both  pleas.  The  juiy  foUnd  the  firft  guilty  of  tbe 
wotauBngy  and  alfo  of  tbe  battery y  and  aUefied  damages  mL  and  finds 
^  iffito  agennft  tbe  other y  and  damages  100/.  and  gave  entire  cofts 
9gaimft  hotby  and  judgment  was  accordingly.  Error  was  brought 
atod  aSgned,  that  diere  ought  to  bane  been  but  one  judgment  for 

^esy  and  he  ought  to  boive  made  his  ele&ion  againft  whom  he 
taike  his  judgment  ^  and  the  Court  was  of  the  fimie  opinion ; 

for 


for  this  adton  k  for  one  joint  trefpafs,  and  therefore  ono  Joint 
damage  ought  to  bs^ve  been  given  againft  both,  though  they  fevere({ 
in  pleading,  they  being  both  fouqd  guilty  of  the  fame  battery  '^ 
and  therefore  the  judgment  was  rcverfed.  Cro,  J,  ix8.  pi.  7, 
Pafch.  4  Jac.  in  B.  R.    Crane  v.  Humberftone« 

25.  paitery  brought  againfl  three^  two  of  them  pUadei  not  guiky^ 
and  judgment  by  non  fwn  informal  againji  the  thirds  and  the  twa 
\m  *5^  J  ^^^^  found  guilty  for  all  \  and  the  jury  gave  damages  feverally^ 
againji  one  lOo/.  and  againfi  the  other  lOOj.  It  was  refolved  that 
the  daooages  that  were  given  by  the  firft  jury,  to  wit,  lOoL  Jhall 
if  recovered  againji  all  the  defendants  in  that  A^it  named ;  and  that 
in  tyifpofs  the  firjl  jury  taxes  the  damages  for  the  whole  trefpafsy 
that  mall  bind  all  the  defendants,  and  therefore  execution  was 
given  againft  all  the  defendants  for  the  ^ool,  3rpwal.  ^33^ 
Mich.  8  Jac.    Hcydon  v-  Styles, 

Suu  (D)  How  to  be  given.  In  what  Cafes  they  «w^ 
»^«"C^)  be  joint. 

X.0II.  Rep.  [i.  TF  an  aftron  upon  the  cafe  be  brought  upon  two  promifeTj 
4*3-P^*  *4«  J[  and  hoth  are  foutui  for  the  plaintiffs  ^hejury  may  give  intire 
judgeil,  and  ^^^i^^  fi^  ^f^'i  for  this  IS  at  the  peril  of  the  plaintiff  \  for  if  the 
loitche  adion  does  not  lie  for  either  of  them,  the  plaintiff  IhaJl  not  have 
courfcof  judgment  for  the  other;  but  it  is  not  any  inconvenience  of  the 
give^joiVt  o^hcr  part,  if  the  a£tion  lies  for  both,  Mich,  14  Jac.  B.  R, 
damages  at  Payne  and  Selby,  adjudged.] 

ficeledion 

of  tbe  jury)  quod  fiNt  ccnceSom  per  Car*  and  the  cferka;  and  Dcidcridgc  faid,  that  fo  it  ^  where 
the  aftion  is  brooght  for  two  trefpaffts,  or  ^he  like,  where  both  caufes  of  af^ion  are  of  the  fame 
aatuK. 3  Balft.  256.  S.  C.  faya*  that  judgment  waa  given  for  the  plaintiif  upon  a  de- 
murrey,  and  upon  a  writ  of  inquiry  the  jury  gave  imire  damages ;  Doderidge  J.  laid,  thai  the  things 
joined  are  of  one  and  the  fame  nature,  and  therefore  damages  ought  to  be  given  jotnily;  but  in  a 
dedaration  for  feveral  things,  there  to  fet  down  fcvcial  fums;  and  the  whole  Court  ?grec4 
thejFctOy  and  judgment  for  the  plaintiff. 

[«.  The  law  is  xh^  fame  in  a  trover  and  converjion  for  feveral 
matters^  andiffue  taken  fever  ally  y  yet  the  damages  may  be  joint. ) 

3.  In  an  a£lion  of  affauft  and  battery  againJl  four  for  two  tref- 
payisy  fuppofed  to  be  aone  at  two  feveral  days^  if  one  defendant 
pleads  not  guilty  to  both  trefpafTes,  and  another  defendant  pleads 
not  guilty  to  the  fifjl  trefpafs^  and  juflifies  the  fecond  trefpafs  pf 
the  plaintifPs  own  aiTault,  and  the  other  two  defendants  plead  not 
guilty  to  the  firjl  trefpafs,  and  judgment  is  given  againji  them  by 
nan  fum  informatus  for  the  fecond  trefpafs,  and  upon  thefe  feveral 
pleas,  feveral  ijfues  being  joined^  all  are  found  for  the  plaintiffs 
though  there  are  two  feveral  trefpafles,  and  divers  feveral  pleas, 

iet  the  Jury  may  aiTefs  one  intire  damage  againft  all,  and  for 
oth  tre(paues  \  but  it  is  at  the  peril  of  the  plaintiiT,  if  he  have 
no  caufe  of  action  for  any  part  of  his  damages  being  intire. 
Mich.  9  Car.  B.  R.  between  Eaftcot  &  alios  againft  £dwards, 
adjudged  in  a  writ  of  error,  and  the  judgment  in  banco  affirmed 
accordingly.    Xntratur,  Pafch^  9  Car.  Rot.  ultiiHoJ 

C4.  In 


^4,  In  a  dectes  tantum  againft  fever al^  if  they  arc  attainted,  fli^  8''-  0<^»« 
ilamages  fhall  be  given  againft  them  fcvcrally,  and  not  jointly,  for  L* "*i"r'  t 
there  were  feveral  takings.    44  E.  3.  36,  b.  J  diiS.  cT 

\tA  it  was 
•^oft  one  for  taking  los.  and  againft  aaocher  for  taking  6a.  8d.  and  tke  third  a  coat,  price  ^^t.  44* 
ad  damnnm  lo  marks,  and  they  were  thereof  attainted,  but  becaufe  the  plaintifFhad  not  fevered  the 
damages,  the  Court  were  of  opinion  to  fake  the  tnqueft  de  novo,  whereupon  the  plaintiiF  relcafe4 
UedafBages. Br.  Damages,  pi.  30.  citd  S.  C.^^*..— Ibid.  pi.  91.  cites 35  U.  5.  [6.J  t$.  S,  P. 

1 

[5.  Ill  debt  npm  one  obligation  againfl  two  by  feveral  fir^eeipis^  T  ^53  1 
the  damages  againft  them  (hall  be  feveral,  according  to  the  writ^  Br.  Da- 
fcib'cet,  that  the  plaintiiF  (hall  recover  all  the  damages*  afleffed  "*fi^»  P*- 
againft  each.     14  H.  4.  19.  b.]  s!'c"the 

plaintiff 
fiiall  have  fcvcrai  judgments,  and  damages  feventlly,  vie  againft  each  of  them  tiM  (un  round  by  the 
jury,  and  the  Court  (hail  increafe  the  damages  beyond  the  vcrd%  to  a  mark ;  quod  Mota ;  b<it  it  it 

laid  clfewherr,  that  he   (ball  have  but  one  cxccuilon. —Br.  D'ette,  pT.  2i«  cites  S.  C.     Fitxh. 

I>ama{;«,*pl.  60.  cites  S.  C.^^ Br.  Several  Precipe,  pl.-B.  csrsS.  C«  arid  ^  £.  4.  4. — — -— Brv 

£xecutioa,  pi.  40.  cites  S.  C. 

[6.  In  trefpafs  for  a  battery,  and  carrying  away  bis  goodsy  upon  Fitah.judg- 
not  guilty  pleaded,  if  one  be  found  gutlty  only  of  tbejfattery^  and  ^"'j. jji 
the  other  of  carrying  away  the  goods,  the  damages  fhall  be  given  s.C.&s.p, 
feveraliy,  and  not  in  common.     Contra,  22  £•  3.  20.   b.  ad-  admitted. 

:.,  j^^j  n  ^  where  the 

J''°g<=<'-J  b«ury  aod 

the  carrying  away  the  goods  were  done  at  feveral  days,  bat  wberc  they  are  done  at  one  asd  tbc 
laoe  timctXhe  judgmeat  and  damage  ihali  be  in  oonatnoo^  and  f«  ii  was  dooc  in  this  c^le« 

7.  AJife  again/!  feveral;  one  alleged  jointenancy  by  deidwith  a 
Jlr anger ^  who  upon  procefe  did  not  come,  by  which  the  affife  was 

awaided,  where  the  other  had  pleaded  mifnomer  of  the  plaintiffs 
and  all  found  for  the  plaintiff  \  and  againft  him,  who  pleaded 
jointenancy,  double  damages  were  awarded,  and  fingle  damages 
againft  the  other  ;  and  the  double  damages  fhall  be  levied  of  him 
tvho  pleaded  jointenancy  only^  and  the  other  damages  jhall  be  levied 
of  him  and  the  other  in  common,  fir.  Damages,  pi.  104.  cites 
22  AfT.  X. 

8.  In  appeal  againfl  two  they  (hall  recover  damages  feveraliy  ; 
per  Hank,  and  per  Weftbery,  if  three  join-tenants  ,are,  and  one 
releafes  to  one  of  the  [other]  two^  and  they  are  dilTeifcd,  there  the  •  iiflj^„i^ 
damages  recovered  fhall  be  fevered  for  the  diird  part*     Br.  Da-  be  17.  t4 
mages,  pi.  51.  cites  ix  H.  4  *  16.  P*-  38- 

9.  Debt  againfl  pwo  upon  an  obligation  by  feveral  pretcipes^  who 
pleaded  non  tjl  faifumy  and  the  damages  were  fevered^  and  the 
plaintiff  had /«4/^«^i7/  againfl  every  one  of  them  of  the  feveral  da^ 
mages ;  for  the  judgment  ought  to  accord  with  the  writ,  and  fo  it 
did,  but  A^rc  Jhall  be  only  one  execution j  znd  {h?ll  not  have  exe- 
cution again^  both,  Br.  Several  Precipe,  pi.  8.  cites  14  H.  4. 19. 
and  5  £.  4.  4. 

la  Trefpafs  of  trampling  his  grafs  in  the  park  of  C.  and  in- 
feven  acres  adjoining^  «nd  found  for  the  plaintifF  to  the  damage 
of  4od.  and  cofts  20s.  there  it  is  good  to  fever  the  damages,  and 
fi>  they  did|  viz,  20d.  for  the  one  and  20d.  for  the  other,  where 

the 


»53  IDamaffetr. 

the  defendant  had  juftMiM  for  default  o(\  fence  and  hedge  of  the 
pbintiff.  fir.  Damages,  pi.  72.  cites  21  H.  6.  33.  and  22  H.  6.  7* 
II.  Trefpafi  cf  m  vilUU  taken  into  his  fervice  from  another,  &c« 
the  diftndant  ftud  that  tbi  vHliin  was  frank^  and  of  frank  eflatei 
and  the  other  e  contra,  OMd  to  tbi  being  in  bis  fervice  faid^  that  be 
was  ftet  Titaimidy  and  to  the  frank  e  contra,  and  found  tbat  be  was 
VilUin  to  the  plaintiiF  but  was  retained^  and  gavt  damages  to  jol* 
and  at  the  prayer  of  the  plaintiff  they  fevered  them,  and  gave  28L 
lor  the  price  of  the  villein,  and  40s.  for  the  lob  of  the  fervice, 
and  after  the  plaintiff  releafed  the  demands  of  the  fervice,  and 
had  jiM%ment  for  the  refidue.  Br.  Damages,  pi.  76.  cites 
22  H.  6.  ^« 

iX.  Maintenance  againfl  two ;  the  one  jufiified  as  attorney  fir 

tertain  counfel^  and  gave  40d.  and  the  plaintiff faid^  tbat  be  gaV4 

6s»  of  bis  prober  money  to  a  juror  in  this  a£hon,  and  the  otb^ 

pleaeUdnot  guimy^  and  all  fiund  for  tbe  plaintiff  to  tbe  damage  of 

10/.    This  is  no  good  verdid,  for  they  ouftht  to  have  fevered  the 

damages}  for  it  appears  feveral  torts«     Br.  Damages,  pi.  91. 

^        cites  36  H.  5. 16.]  28. 

L  ^54  J      13.  5#  in  irefpafs  againfl  /tv#,  the  one  is  found  guilty  of  part 

Btm^es,    •"^  acquitted  c*  the  reft,  and  the  eiber  fiund  guilty  of  the  roft^ 

pl.ioKcitei  and  acquitted  of  the  firft  part,  the  damages  ihall  be  fevered.    Br* 

17  AflL  aa.  Damages,  pi.  91.  cites  36  H.  5.  [6.}  28. 

*'  ^*  14.  Detinue  of  certain  rings  of  gold  with  proeious  fionesy  viz* 

'l  ^"^'^  a  ruble  and  a  diamond^  and  of  twelve  pieces  of  violet  eolotsrod  chtb^ 

J,  ^J'  ^*^  and  10/-  in  moneys  in  a  bag  fealed^  and  counted  of  feveral  damages 

fir  each  thing  by  itfelfi  except  tbe  moneyy  and  ^t  jury  fiund  damages 

tfZ<^.for  allf  except  tbe  money  j  and  tf  tbe  fluff  cannot  be  rendered^ 

thou  2o/.  fir  tbe  Jluff,  and  10/.  for  tbe  money ;   and  the  beft 

opinion  was  that  the  damages  (hall  be  fevered  for  each  rins  and 

piece  of  cloth  by  itfelf.    But  fee  in  Midi,  i  R.  3.  fo.  i.  that  it 

is  admitted  that  [where]  the  declaration  was  to  a  fum  in  grofs^ 

and  the  plea  uon  detinetj  and  the  jury  gave  damages  in  grds  in 

like  manner,  and  therefore  judgment  was  given  n>r  the  plaintiff 

againft  the  opinion  of  feveral,  quaere  if  it  Ihail  not  be  error. 

Br.  Damages,  pL  141.  cites  i  £.  5.  5. 

Br.Verdia,      ic.  j/ndj  1^  the  beft  opinion,  in  quare  imp*  and  writ  of  darrein 

pl.07.  dtes  prefentmenty  the  jury  fbaU  fay^  whether  tbe  church  be  full  fir  fie 

months  or  notf  by  reafon  of  the  damages  of  half  a  year  in  tbe  one 

cafcy  and  of  dunages  to  the  value  of  the  chureh  for  two  years  in 

the  other  cafe,  by  the  ftatute.    Ibid. 

Br.Verdia,      16.  Jud  in  writ  of  ravijhment  of  ward^  the  jury  flmlt  give 

pl.  07.  ciict  damages  to  tool*  if  tbe  beir  be  married^  and  if  not  %oU  or  Jucb 

*-^-  like.    Ibid. 

a.  C.  cited        17.  In  reficous,  the  plaintiff  (ounted  that  the  defendant  held  of 

^It—to  *'^  hP^i*y%  ^^  lOi.  payable  at  Michaelmas  and  Eajiery  and  for 

Kep.  130.    the  rent  arrear  the  plaintiff  dijlrained^  and  the  defendant  made 

dtei  S.  C.     refcous  ad  damnum^  &c.   and  the  defendant  pU^ded  not  guilty. 

It  appeared  by  the  declaration,  that  the  one  day  of  payment  was 

pajl  and  tbe  other  not^  and  the  damages  are  not  fevered,  and  h  the 

.  plaintiff  cannot  recover,  by  the  b^ft  opinion }  but  per  Brian  the 

a£tioii 


l^on  ties  fbr  part,  and  for  part  not,  qtisere  inde  f  for  nodiing 
Ihall  be  recovered  in  this  aAion  bv  damages  which  areindre,  as 
here.     Br.  Refcous,  pi.  28.  cites  9  H.  7.  3. 

I&  Error  on  a  judgment  in  ajfye^  where  the  plainiiffYizi  made  Br.  Da- 
title  t9  thg  Und^  and  to  a  nHt  in  grtfs^  and  damages  entirely  ^n^^_  P^- 
affefled,  where  the  title  t§  the  rent  was  infmffcient^  mi  therefore  *  y'  J""^ 
the  judgment  was   reverfed  quoad    the  dimages.     Mo.   142.  s.p. and' 
pi.  283.    Arg.  cites  10  H.  7.  23.    Pennington's  cafe.  ^^^^.  •}^ 

bat  no  fuch  point  appetrin^  th^i'Cf  they  all  fecm  mirprintedli  and  chat  it  Ibould  be  ao  U.  7. 
93.  a.  b.  pi.  17. 

19.  In  deht  on  a  leafe  for  a  year,  made  in  London^of  lands  in 
Wandfworth  in  Surry,  the  defendant  pUadsd  four  pUas  triable  in 
Surry ;  one  ijue  was  found  f^r  the  pdintiff  to>  thg  damage  of  \%d» 
and  emoiberfor  him^  to  the  value  of  tod.  and  a  third  for  him  to 
the  damage  of  6i.  8^.  and  the  fourth  ijfue  againjf  the  plaintiffs 
and  would  have  affaOfed  the  cofts  of  every  iffue  found  for  the 
plaintiff  by  itfdf,  as  they  had  found  the  daxnages ;  but  the  Court 
ordered  them  to  tax  the  cofts  intire,  and  fo  they  did,  viz.  to  i8d« 
&c.    Keilw.  4«.  a.  pi.  I.    Hill.  18  H.  7.    Collet  v.  Hall. 

20.  Trefpafs  brought  for  breaking  of  bis  elofe^  and  beating  of  his  5  Rep.  loi. 
fervantSy  and  in  his  declaration  he  did  n^  lay  per  quod  fervitium  ••  «<<•$•  C. 
Juum  amifit ;  damages  intire  were  given,  and  for  this  omiflion  in 

the  declaration  the  judgment  was  arrefted.  2  Bulft.  102.  cites 
ID  Repb  130.  a.  Mich.  14  and  15  £liz.  B.  R.  Pooley  v. 
Olbonx. 

21.  In  a  replevin  the  parties  were  at  iJfue  upen  the  property^ 
and  it  wss  found  for  the  plaintiffs  and  datnages  intire  were  a£iffed\ 
and  not  for  the  taking  by  itfeU^  and  for  the  value  of  the  cattle  by 
themfelves ;  for  the  judgment  upon  diat  is  abfolute,  and  not  con« 
dttional ;  and  alfo,  if  the  plaintiff  had  the  cattle,  die  defendant 
might  have  given  the  fame  in  evidence  to  the  jury,  and  then  they 

would  have  affefled  damages  accordingly,  viz.  for  the  taking  only.  L  ^55  J 
Godb.  o8.  pi.  1 10.    Mich.  28  and  29  £liz.  C.  B.  Anon. 

22.  £rror}  the  plaintiff  counts  in  rr^/m/i^tt^i/  adbuc  detinet  \  Le.  42.  pi. 
and  the  jury  affeffed  the  value  of  the  beafts^  and  damages  intirely ;  l^\^^^ 
whereas  they  ought  to  fever  them ;  for  be  may  have  the  one,  and  Mich.  tS 
not  the  other ;  and  the  judgment  for  this  caufe  was  reverfed.  ^  29  ^^'^ 
Cro.  E.  59.  pi.  4.    Trin.  29 TEliz.  B.  R.    Alhv.Wood.  s7c.^u,^a 

thit  writ  of  error  wat  brottght«  and  the  plaint  wat  of  tooo  cattle,  bat  the  proof  extended  but  to 
865.  and  nocwithftanding  the  number  ict  down  in  the  plaint  be  by  plea  of  the  defiendant,  c^uodam 
modoadnittedi  and  the  lefler  nnmber  furmifed,  and  the  contrary  not  proved  ihall  gd  in  mitigation 
of  the  damagea,  and  the  jury  fliall  conform  their  verdift  in  the-  right  of  damages  according  to  (he 
proof  of  their  number,  noiwsthftanding  that  number  fct  forth  in  the  plaint  be  not  denied  by  the  de« 
Kndant'a  plea,  and  fo  it  waa  put  in  ure  in  thia  cafe.i  Godb.  112.  pi.  135.    Wood  v.  Alh, 

S.  C.  bnt  S.  P.  doea  not  appear* ' "  Ow«  139.  S.  C.  but  S..P.  doea  not  appear. 

23.  The  defendant  promifed  to  dofeveral  things^  and  the  plain-  *-*•  *7^-  P^- 
tiff  alleged  two  breaches,  one  whereof  was  infu^cient,  and  the  de-  ^f  ^^J^^^  * 
fondant  pleaded  non  ajfumpjit ;  refolved,  that  it  ihall  be  intended  s.  c.  and 
that  they  gave  damages  for  both ;  and  2dly,  That  inafmuch  as  the  J"^85*?;'_^ 
plaintin  had  no  caufe  of  damage  for  the  one,  therefore  judgment  ITn  covenant 

given  the  Sremck 


tsi  ^mmi^ 


kffigned  |iireti  for  die  plaintiff  in  B.  R.  was^  reverfed  in  the  ExChe^f 
^JaJJH^  Chamber,  c  Rep.  io8.  a.  b.  cites  \\  as  adjudged.  Mich.  30  & 
Mditap-     31  X'liz.    Moor  V.  Bedlc. 

petred,  chat 

yer  fi6f  iprr  bt  Imd  no  taujt  of  Milton,  ami  for  the  other  a  good  caofc,  and  ilTue  was  joinrd  qj^oii 
bocb,  and  found  for  thefUintiff  in  both,  and  dacnagca  intirely  affcfled.  The  plaiBtiff 'could  ool 
bavc  judgmcat.    Cro.  £.  6Sj.  pi.  19.    Trio.  41  Ebz.  C.  B.  Anoa. 

24.  In  trefpafs  for  breaking  bis  elofi  and  fpoiling  bis  grafsy  the 
jury  gave  damagi^s  intire  as  well  for  breaking  the  clofe  as  {polling 
the  grafs,  whereas  xht  plaintiff  had  only  the  ear- grafts  in  which  caje^ 
trefpafs  quare  daufum  fngit  would  not  lie  for  hiniy  aiid  therefore 
could  not  recover  the  damages.     3  Le.  213*  pL  28a.    Mich.  ,30  & 
31  £lis.  B.  R.    Hitchcock  V.  Harvey. 
Ho.  706.         25.  Error  was  brought  of  a  judgment,  and  affigi^ed,  firft,  bo- 
?!•  987*      caufe  the  a£lion  is  an  a£tion  upon  the  cafe  for  dijiurbing  bim  /# 
id  Pern-*    ^9certifi  the  office  of  the  keeper  of  a  walk  in  the  forefi  of  F.  and 
broke,  S.C.  fufpofing  that  be  was  feifed  of  the  manor  of  S.  to  which  manor  the 
and  judg.     ^jf^^  of  the  cuflody  of  the  fend  fortji  appertained  \  and  that  he  and 
^^ijj^      all  thofe^  whofe^  bfc.  time  mthereef^  ^c.  by  reafon  of  the  faid  office^ 
had  hady  tic.  omnia  bona  ti  catalla  forisfacfa  within  the  fafd 
firejij  except  bona^  &  catalla  forisfa£ta  fecundnm  cfftfam  forefta^ 
ice.  whereas  there  cannot  be  a  prefcripti^n  to  have  omnia  catalla 
foris£u9a,  &c.  and  then  there  be  damages  demanded,  and  given 
for  a  proAt,  which  he. could  not  have.     A  third  error  affigned  was, 
becaufe  the  difturbance  is  alleged  23  December  per  quod  a,prxdi£bt 
23  Decern.  35  ufq;  10  Feb.  next  following,  he  loft  the  profits  :of 
the  ofEce  \  ioA  he  (hews  not  any  caufe  whereby  he  Ipft  the  profits 
from  the  23d  of  Decern.     And  yet  damages  are  given  for  that 
time  alfo,  where  damages  are  not  to  be  given.     For  it  is  not 
alleged,  that  he  was  kept  out  from  the  excrcifing  of  the  office, 
nor  Hny  difturbance  after  the  23d  of  Decem.  nor  with  a  continu- 
ando.     Wherefore  for  thefe  errors  and  imperfe^ions  in  the  decla- 
ration, and  divers  others,  without  regarding  any  matter  in  law, 
it  was  awarded,  that  the  firft  judgment  (hould  be  reverfed.     Cro. 
£.  560.  pi.   17.     Pafch.  39  Eliz.  B.  R.     Pembroke  (Earl  of) 
V.  Sir  Henry  Barkley. 
S.  Ceiled        26.  Tr^/^tf// of  battery.     Two  of  the  defendants  plead  J!ry^ 
aiRcp.y.a.  affault  demefn.     The  third  pleaded  not  guilty*     Both  ilTues  were 
found  for  the  plajntiiF,  ;md  fevera]  damages  found  againft  them 
who  pleaded  feverally,  and  ruled  to  be  ill :  for  it  is  one  joint  and 
entire  oiFence  by  the  plaintiff's  adion  ^  and  when  all  are  found 
([  236  J  equally  guilty,  the  damages  ought  to  have  been  entrre.     But  if  in 
trefpafs  againft  divers,  the  one  bf  found  guilts  in  part,  and  others  in 
ally  there  the  damages  (hall  be  feveral.     Cro.  £.  86o.  pi.  32. 
Mich.  43  &44  Eliz.  C;  B.    Auftcn  v.  Willward. 

27.  In  battery  the  baron  jujlifeSy  for  that  the  plaintiff  ajfaulted 
his  feme^  in  aid  of  whom^  &c.     ^he  feme  by  her f elf  pleads  and 


;hat  the  trial  was  ill}  for  the  i^txi^  by  berfelf  cannot  plead,  and 


Ac  damages  being  entirely  affeflcd,  all  was  il] ;  and  of  that  opinion 
•was  the  Courts  auid  awarded  that  they  £hould  replead*  Cro. 
J.  239»  pi.  3. .  Pafch.  8  Jac.  B*    Watfon  v.  Thorpe. 

28.  Error  of  judgment  in  ajpiulty  hattery^  and  wounding.  Error 
was,  that  the  defendant  quoad  the  battery  and  wounding  was  nat 
fuilty  \  ^  quoad  the  aJfauUyjuJIifiiS,  The  iflup  was  joined,  de 
Ton  tort  de  m'efn.  Both  ijfues  wort  found  tg^tnjl  tke  defendant^ 
and  for  the  firfi  battery  and  wounding  6d.  damages^  and  for  thi 
offault  id.  damugis.  Per  Cur.  the  jury  ought  not  to  have  giveo 
flamages  for  the  ajfault^  for  it  was  includtd  in  the  firfi  ijfue^  and 
that  being  tried,  this  ifliie  needed  not,  and  they  having  found  da- 
mages feveral)  it  is  double  damages  for  one  and  the  fame  thing, 
which  ought  not  to  be,  and  therefore  the  judgment  was  reverfed. 
Cro.  J.  2SI*  pi*  5*    Mich.  8  Jac,  in  B.  R.    Candtfhe's  cafe. 

29.  In  an  a^ion  of  trefpafs  again/}  three  defendants,  the  firjl  ,,  |^^^  ^^ 

pleads  generally  non  culp*  to  the  whdie ;  the  fecond  pleads  as  to  part,  «•  b.  MiUt 

npn  culp.  and  the  third,  as  to  another  part,  pleads  non  culp.     ifliies  "-^T*^'!^' 

joined  againft  them  all.     The  jury  found  the  firft  defendant  guilty  the  v/rdi^ 

9f  the  whole^  and  the  other  defendant  guilty  of  the  Jeveral  parcels,  S"*^«^» 

and  did  affefs  intire  damages  tor  the  plaintiff,  and  judgment  given  ^j^Jj'^p,'^ 

accordingly  in  C.  B.  for  the  plaintiff,  and  a  writ  of  error  brought  \verc  affcr. 

to  reverie  the  judgment,  and  this  only  affigned  for  error,  quia  f«<*  fcyeral- 

juratores  fe  male  eeflerunt  in  veredifto  dando  Curiae,  this  is  a  il*  f"%? 
1  i/*i'  •»  /-jz-t"        venire  to- 

clear  error,  and  for  tms  error  judgment  was  reverfed  per  Curiam,  ciaadeoovo 

and  a  new  trial  to  be  had.    Bulft.  50.    Mich.  8  Jac,    Mills  v.—  ^w  «>*ard- 

....  <d, and  an 

the  ifluet  found  for  the  plaintifF,  and  intire  damages  airefTcf))  but  by  rcafon  of  difcoDtinuancca  the 
jud^ent  waa  levcrfed.  ■  Cro.  J.  303.  pi.  ^.  S.  C.  and  judgmcot  reverfed  for  wam  o£ 


aoDtinoaocci. 


30.  If  an  adlon  of  debt  be  brought  upon  two  contraffs  and  both 
found  for  the  plaintiff,  in  that  cafe  the  jury  may  tax  damages 
intire ;  but  the  fafer  and  better  way  is  to  fever  the  damages  \  for 
it  may  come  to  pafs  that  an  a^ion  will  not  lie  for  one  of  the 
two,  and  if  it  will  not  lie,  then  your  labour  and  charge  is  loft. 
Brownh  70.    Hill.  9  Jac.  Anon.  f^??  1* 

3r.  Trefpafs  of  ajfault  and  battery  againft  two,  who  plead  not  fw  other. 
euilty,  and  verdict  for  the  plaintiff  againft  both.     The  jury  aflcfled  ^•♦'^  j^  ^^^-^ 
fcveral  damages  to  the  plaintiff,  and  cofts  to  the  plaintiff  entirely  J/^*^J|J^*'" 
againft  both,  and  held  good.     Bulft.  157.    Trin.  9  Jac.    Sampfon  cmrrying 
T.  Cranfield.  ^'^h  f '' 

treet^  etc, 
Yor  it  ia  a  joint  aA,  and  the  damages  are  to  be  intire;  but  in  the  cafe  of  battery  it  ia  not  ajmnt  aff, 
for  the  battery  of  the  one  cannot  be  the  battery  of  the  other,  and  the  battery  of  one  may  be 
greater  than  of  the  other.    fiuUt.  157.  in  cafe  of  Sirniofon  v.  Cranfield.  S.C.  cited  aatotbe 

Irft  point,  Arg.  and  faid,  that  every  trcfpafa  ia  joint  and  feveral  both,  and  not  guilty  ia  the  feveral 
plea  of  them  ail ;  for  one  may  be 'found  guiUv«  and  theoihrr  not,  and  confequently  there  ia  00 
diflfiereoce  where  the  pleaa  are  joint  and  where  feveral,  and  Heydoo'a  cafeta  exprefa)y  fo.  a  Show. 
470.  Pafch.  a.  Jac.  9.  B.  R.  in  cafeof  Radney  v.  Strode.— >Carth.  19.  Mich.  3  Jac.  Rod- 
ney V.  Strode,  S.  C.  adjudged  and  affirmed  in  the  Exchequer  Chamber,  and  in  parliament,  which 
waatrefpaCi  againft  three,  and  the  jury  found  them  all  jointly  guiltVi  but  fevered  ine  damagri  which 
•ught  to  have  beep  joint,  but  by  the  plaintiff's  entering  a  noli  profcqui  as  to  two  of  the  defrndama, 
the  fault  in  the*  verdifl  was  cured.  3  Mod.  101.  S.  C.  and  admitted  that  the  damagea  Oiovld 

be  intire  where  the  aftion  ia  joint;  but  where  the  fads  are  feveral,  damages  Ihould  be  alTcfled 
feverally;  but  per  Cur.  when  feveral  are  found  guilty  criaiaallyi  the  damages  may  be  fevered  ia 
yropoTtion  to  their  ^uilti  and  judgment  for  the  plfdatiff. 

Vol.  VIL  U  3a.  Where 


ttS7  DamaffCfiL 

II  RftJ.  5.  3^»  ^herc  art  aSion  of  battery  is  brouglit  againfl feviraU  4rii 
^r  John  ^jjg  defendants  arc  all  charged  with  one  battery,  though  tht  decla^ 
tafe,  s.  C.  rations  are  fever  a  l^  yet  they  being  with-ay^mu/  cum^  &€i  fhew  that 
rt- foivcd  ac-  they  are  joint  trefpaflcrs  there,  though  damages  are  feverally  given 
cordinj^iy,^  and  vcry  different,  as  aool.  againft  one^  and  25I.  agaiiift  another^ 
other  dc"  &c.  yet  what  arc  given  againll  one^  ftiall  fcrvc,  and  may  be  taken 
fcnd-ni*  are  againft  the  other  i  and  if  the  damages  are  too  great,  any  of  the 
^"^'>' '"  .  defendants  may  have  an  attaint^  though  he  be  not  the  fame  party 
ra>V  that  againft  vi^hom  the  verdi6t  was  found,  and  fo  a  judgment  in  C.  B* 
■with this  was  affirmed  in  B.  R,  Cro»  J.  348.  pi.  2i  Trin*  12  Jac.  B*  R* 
accords        R.  Cobb  v.  Heydom 

44E.  3.  7.b.  / 

ftdjudgcd  in 

|>oint,  and  ,F.  S.  B.  loy.  (E)  accordingly.— ——— Brownl.  133.    Hcydon  v.  Stiles,  S.  C.  thit 

execution  was  given  againft  all  the  defendants  for  the  gieatcit  damages. 

Brownt.  23.  In  trefpo/sfor  breaking  his  houfe  and  beating  him,  if  it  b# 

v?leninao  ^i^inji  joint  trejpajforsy  there  can  be  but  one  fettisfaSlion,  and 
5.  c.  the  *  therefore  if  they  are  fued  in  one  aition,  though  they  ma:^  fever  in 
t)l-i»titf  p/fflj  and  ijfues,  yet  one  jury  (hall  aflefs  damages  for  all  5  and  aS 
fevc°rai  Ia^  ^^  ^^  damages  he  that  is  no  party  to  the  iflue  (hall  have  an  attaint, 
fnages,  but  aS  Well  as  his  fellows,  and  if  they  are  fued  in  fevcral  adions,  though 
(as  in  Hey-  ^^  plaintiff*  makcs  choice  of  the  beft  damage,  yet,  when  he  hath 
iie"ma*y  taken  one  fatisfedion,  he  can  take  no  more,  and  if  he  requires 
chufethe  twO)  an  audita  querela  will  lie*  Hob.  66<  pi.  69*  Trin.  12  Jac« 
tck.  Cocke  V,  Jennor.  ' 

Mo. $87. pi.  34.  In  cafe  for  not  grinding  at  plaintiff* s  mill,  a  fault  Was,  that 
\l^Vl?^  ^t  afftgned,  the  breath  anno  12,  ^  diver fis  vUihus  between  thdt 
hcitt^iuixTC' '^^d  anno  2y  whufo  was  long  before  toe  plaintiffs  had  viiertjt,  and 
ly  ailcircd  the  damages  were  given  in'tire  upon  not  guilty  to  the  whole,  which 
fault  of  *  damages  (hall  be  underftood  to  be  given  not  according  to  the  law< 
grinding  but  according  to  the  allegation  of  the  plaintiff,  who  lays  his  da« 
from  the  magcs  fof  all,  and  the  verdicl  of  lajmen,  who  find  him  guilty  de 
thc7i  Jac.  prac"^'^'*^  to  the  damage  of,  &c.  and  makes  no  difference  that  the 
•whereas  the  fpecial  breach  IS  right  anno  12,  and  the  reft  conies  by  diverfis 
Icaft ofihc  diebus,  like  a  trefpafs  with  a  continuando,  for  which  damage  is 
tTrn^dc  alfo  given*  Hob.  189.  pi.  233.  Trim  14  Jac.  Harbin  &^Ux. 
but  in  the     V.  Green.  » 

i t  Jac.  the 

judgmcni  was  arretted.— Drown}«  18.  S.  C.  and  upon  motion  in  arreii  of  judgment  it  wai 

adjudged  naught* 

34.  In  ajfumpftt  the  plaintiff  counted  of  two  fever al  ajfumpfttt^ 
whereof  one  was  an  exprefs  affumpfit  for  137/.  and  the  other  was  an 
implied  alTumpfit  for  48I.  the  defendant  pleaded  non  ajfumpftt  gene^ 
rally,  this  extends  to  both  the  affumpfits,  and  Entire  damages 
being  given  was  held  good.  ~  Jenk.  331.  pL  63.  cites  Cro.  J.  544- 
[Mich*]  17  Jac.    Heath  v.  Dauntley. 

35.  Aftion  upon  the  cafe.  The  plaintiff' declared  that  he  at  L. 
fuch  a  day,  &c.  lent  to  the  defendant  a  gelding  to  ride  from  L.  to  the 
city  of  E.  and  fafely  to  re-deliver  it  hack  to  the  plaintiff  \  and  that 
the  defendant  to  deceive  the  plaintiff  rid  the  gelding  from  L,  to  E. 
etndfrm  £•  i9  X.  andfo  abufcdhimtherchf^  that  be  btcamc  of  littk 

w$rtbf 


rwA,  end  nUwithJlanilng  at  M-  he  requind  him  U  re-^delivst  ' 
im  fuch  a  day^  he  refufed  to  re-delt'Oer  him,  in  tire  damages 
cing  given  for  all  thefe  tortSj  all  the  Court  delivered  theii* 
opinions  feriatim^  that  the  trial  ^vas  good  and  the  damages  well 
♦affeffed.  Firft,  becaufe  the  principal  tort  was,  the  not  delivering 
upon  requeft  at  Exon^  according  to  the  contract.  And  then  when 
he  denied  the  re-delivery,  and  after  converted  him  to  his  own 
ufe,  the  plaintiff  may  well  have  an  action  for  both,  and  together. 
And  although  perhaps  the  defendarit  might  have  demurred  (as  the 
Lord  Herbert  conceived)  for  the  doublcnefs  of  the  declaration  ; 
yet  when  he  demurred  not  to  it,  but  pleaded  not  guilty  of  the 
premises,  and  is  found  guilty,  that  makes  the  declaration  good, 
and  there  is  not  any  caufe  to  (lay  the  plainti^s  Judgment.  Cro4 . 
C.  20.  pi.  J  3.    Mich.  I  Car.  C.  B.    Whytc  v.  Ryfdcn. 

37.  Trover  and  converfion  of  200  loads  of  coals  j  upon  non 
guilty,  the  deftndants  were  found  fever  ally  guilty  for  fever  alloads^ 
and  were  {o\xvA  fever  ally  not  guilty  for  the  reftdue^  ana  intire  cofts} 
refolved,  by  all  the  Juitices  and  CfaroAs  on  error  brought  in  the 
Exchequer  Chamber,  that  the  plaintift'  Ihould  have  feveral  da* 
mages ;  for  being  found  feverally  guilty  of  feveral  parcels  con- 
verted, he  fliall  have  judgment  accordingly.  Cro.  C.  54.  pi.  13* 
Mich.  2  Car.    Player  v.  Warn  and  Dewes. 

38.  Trcfpafs.  rlaintiflf  declares,  that  the  defendant  did  hrcal^ 
his  clofe^  and  eat  his  grafs^  itc.  cum  aver  its  fuisy  viz.  oxen^  fheep^ 
hogSy  ayihus  jfnglice  turkies  ;  and  the  judge  in  this  cafe  did  hold^ 
that  turkits  are  not  comprifed  within  the  general  word  overlay 
which  is  an  old  law  word,  and  thefe  fowls  came  but  lately  into. 
England,  and  upon  this  it  was  directed  to  fever  the  damages  \  for 
otherwife,  if  the  damages  (hall  be  joint! y'given,  and  if  it  be  ill 
for  this  of  the  turkies,  for  the  reafon  above  faid,  it  will  overthrowf 
adl  the  vcrdiS.  Clayt.  50,  51.  pi.  88.  Auguft  13  Car.  before 
Barkley,  j^dge  of  aflife.    Ufley 's  cafe. 

39.  W.  brought  axi  action  of  trefpafs^  for  ajfaulting^  heefting^ 
end  wounding  him^  againjl  four  feveral  perfons  \  three  of  them  plead 
not  guilty y  and  zvc  found  guilty ;  and  the  fourth  pleads  not  guilty  ta 
party  and  juftifies  for  the  rejl^  viz.  the  wounding  only  5  yet  the 
verdiSl  was  found  generally  for  the  plaintiffs  and  intire  damages 
ajfeffedy  and  judgment  given,  and  a  writ  of  error  waj  brought,  an4 
the  error  affigned  was,  that  the  damages  ought  not  to  be  intire 
againft  all^  becaufe  that  the  fourth  perfon  was  only  found  guilty 
of  part  of  the  trefpa(s,  viz.  the  wounding, .  and  therefore,  as  tq 
him,  the  damages  ought  to  have  been  fevered,  in  relation  pnly  t^ 
the  wounding)  and  not  as  it  is  }  for  fo  damages  ihould  be  givea 
twice  for  the  fame  thing  5  firft  againft  the  three,  and  then  againft 
the  fourth)  which  the  Court  granted,  and  reverfed  the  judgments 
Sty.  5.    Hill.  21  Car.    Whitwcll  v.  Short. 

40.  B.  brought  an  a<Skion  of  trefpafs  againft  D^  in  C.  B.  for 
takng  away  three  cowsy  and  had  judgment  againft  him  upon  a^nit 
dicif.  The  defendant  brought  a  writ  of  error  in  this  court  tq 
revfirfe  the  judgment.  The  error  affigned  was,  that  for  two  of  the 
fWX  tkfrf  wa\  no  valuf  dffhredy  and  yet  intin  damages  werg 

U  2  giVifi 
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given  for  them  atl\  which  was  not  good«  Roll  Ch.  J*  faid»  this  is  t 
judgment  upon  a  nil  dici^,  and  fo  there  is  no  verdi£l  to  help  k^ 
Sty.  174,  175.  Mich.  1649.  B.  R.    Dell  v.  Brown. 

41.  In  an  a&ioa  of  trefpafs  fir  fijbtngy  and  cutting  down  two  acres 
cziers^  the  damages  ought  to  be  fcveral,  as  the  trefpafs  is  j   pet 

!ur.  Keb.  i8.  pi.  51.  Pafch.  13  Car.  2,  B,  R.  in  evidence  to  z 
jury  in  cafe  of  Rich  v.  Hall. 

42.  If  any  part  of  the  declaration  be  uncertain^  and  intire  da* 
mages  are  given,  the  plaintiff  can  have  no  judgment  j  but  in  the 
certainty  of  the  allegation,  the  Court  requires  no  more  than  the 
nature  of  the  thing  required.  Gilb.  Hift.  of  C.  B.  98.  cites  2 
Saund.  319.  Pafch.  23  Car.  2.    Bennfet  v.  Holcomb. 

r  259  1  43»  IVefpafs  for  entring  his  clofe,  and  moving  and  carrying 
away  his  corn. and  grafs  there,  &c.  with  a  continuando  of  the  fame 
cutting  and  carrying  away  from  the  16  Au^uft  21  of  the  King 
now  to  30  Sept.  22  of  the  King.  It  was  moved  in  arrcft  cf 
judgment,  that  it  was  impoffible  that  when  he  had  cut  the  com 
there  growing  the  16th  Auguft  21,  that  he  fhould  continue  cut- 
ting till  30  September  22.  But,  per  Vaughan  Ch.  J.  there  is  a 
difference  between  things  legally  impojjible^  as  in  the  cafe  of  affump- 
firs,  there,  though  one  be  bad,  yet  it  (hall  be  prefumed  that  the- 
jury  gave  damages  for  it,  becaufe  it  is  only  legally  impolHble  ;  and 
non  conftat  to  the  jurors,  whether  by  law  it  were  good  or  not ; 
but  where  a  thing  is  naturally  impojjible,  as  it  is  here,  it  cannot  be 
prefumed  that  the  jurors  gave  any  damages  for  that  which  they 
might,  by  prefumption,  know  to  be  impoffible.  Bed  adjornatur. 
Frecm.  Rep.  83.  Pafch.  1673.  C.  B.'  Nicholls  v.  Reeve. 

44.  In  the  declaration  there  was  an  indebitatus  ajfumffit^  and  //f- 
tire  damages  were  given  \  and  it  was  not  faid  for  what  he  was  in'- 
dehted\  fo  that  it  might  be  for  a  bond,  or  rent,  5cc.  And  it  being 
bad  for  that  part,  quod  confilium  non  negavit,  it  was  bad  for  the 
whole;  and  fo  judgment  arretted.  Freem.  Rep,  162,  pi.  I77» 
IVin.  1674.    Gadbury  v.  Day. 

45.  Trefpafs  againfi  A,  B.  and  C.  for  an  aj/ault  and  battery  and 
imprifonmentj  and  taking  two  fiver  buttons^  &c.  B,  and  C,  plead 
not  guilty  to  the  whole,  upon  which  they  were  at  iffue,  and  yf*  as 
to  the  force  and  arms,  pleads  not  guilty ;  and  as  to  the  rejidue  of  tke 
trefpafs,  aSio  ncn,  icc.for  that  the  plaintiff' affaulted  them,  and  fo  to 
iflue  (but  fay  nothing  of  the^  imprifonment,  and  taking  the  buttons.). 
The  plaintiff  had  a  verdi6t,  and  intire  danuiges ;  adjudged,  that  the 
plaintiff  having  charged  them  all  jointly  with  the  whole  matter, 
though  one  of  them  lad  committed  the  battery,  another  had  been 
guilty  of  the  imprifonment,  and  the  third  of  taking  of  the  buttons^ 
yet  being  all  done  at  one  time,  tliey  were  all  guilty  of  the  whole, 
and  fliall  be  charged  all  of  them  with  the  whole  damages,  3  Lev* 
324.  Hill.  3  W.  and  M.  in  C.  B.    Smithfofi  v.  Garth. 

46.  An  a^ion  vrzs  for  words  fpdien  at  feveral  times,  vi«.  He  got 
a  witnefs  to  forfwear  himfclf  in  fuch  a  caufe,  you  or  he  (inuendo 
the  plaintiff)  hired  one  B.  to  forfwear  himfelf.  And  for  thefe  fol- 
lowing words  fpoken  at  another  time ;  two  dyers  are  gone  off  (iw- 
nuendo  become  bankrupt)  and,  for  ought  I  know,  H.  will  be  fo 

too 


to©  within  this  time  twcIvc-month ;  vcrdi^l  for  tbc  pl^wntlff,  aiid 
joint-damages  given.  Judgment  for  the  plaintiff.  lO  Mod.  196* 
Hill.  12  AxMi.  B.  R,.    Harrifon  v.  Thornborough. 

(E)     How  to  be  given.  iTui^f's! 

In  what  C^fts  jointly  to  the  PlaiiitliFs*  swiit.  B4- 

To  Baron  and  Feme.  Feme  (E.b) 

f  I.  T  N  an  ^^  J^  ^^r«i  and  feme^  if  it  be  found  ihey.  tuyere  dlf-  B''*  Joioder 
1    feifedj  they  iball  recover  damazei  of  the  ijjues  in  common.  111?  ^0^*°!!'. 
.4.  16.  b.  17.  adjudged  J  h.  c.  & 

s.  p.  ac. 
forJii\g|y.  ■     ■        Br.  Judgment,  pi.  ao.  cire&$.  C.  &  S.  P.  ■   .  Br.  Damacet,  pi.  ^j.  cilci 

S.  C.  it  S.  P. Fiuh,  ftidgmcnt,  pi.  70.  ciic»  S,  C.         .        a  loft.  336.  cite*  frin.  4 

U.  4.  Rot.  84.  Coratn  Aeg.    BuxcbaUcr't  cafe. 

[260") 

[2.  ^ttf  1^  It  he  found  that  certain  goods. of  the  baron  were  taken  r— **^— ^ 
upon  the  iaad^  the  D?rc>n  only  fcall  have  judgment  for  the  da-    ^'*^•57^^ 
mages  for  them.    11  H.  4.  17-.  adjudged.]  bT'dT*' 

gci,  p!.  51.  cites  5.  C— -^Br.  Joinder. en  Adiwi,  pi.  98.  citea  S.  C. Br.  Jadgmeni,  pi.  20. 

cu«9  5.  C— —  fitxh.  Jttd|;iaicot,  pi.  70   citei  5.  C. 2  Iiili  936.  Ld.  Coke  cnca  S.  C.  and 

7  H.  6*  30.  b.  and  fays,  that  in  alTifc  brought  by  (he  baron  and  feme,  he  and  hit  feme  (halt  recover 
feifin  of  the  land,  and  he  alone,  ttpon  that  original  brought  by  him  and  her,  ihall  have  damiigety 
irhtch  ft  worthy  of  obfcrvation.  [But  it  feems^  ihia  i«  to  be  ondcrOood  only  ol  damages,  as  to 
the  goodsj— ^— Ibid,  cites  Trio.  4  H.  4.  Rot.  94.  BurcheAcrs  caie,  where  damagea  for  the  goods 
were  to  l>oth>  aod  for  that  reafon  the  judgmant  was  r  ever  fed,  becaufe  the  wife  had  aothiog  in 
ibctn. 

[3.  In  treffafs  by  baron  and  feme,  for  imprifoning  the  ferns  fill  B»^-  64«»- 
a  fine  paid  \  for  all  the  trcfpafs  but  the  fine  they  (hall  recover  da-  l^^^l^'cli 
mages  in  common.    11  H,  4.  l6.  b.]  Fiizh.judg- 

ment,  pi.  70.  citoi  S.  C. 

[4.  But  for  the  fine  the  baron  (hall  recover  damages  only.    1 1  8^«  Hama- 
H.  4.  16.  b.  bec»ule  it  was  his  chattel.]  a'csS^c?— 

Fitzh.  Judgment,  pi.  70.  cites  5.  C. 

5.  If  baron  and  feme  recover  in  writ  of  war  d^  and  the  baron  dies^ 
the  execution  of  damages  (hall  Airvive  to  the  feme,  and  not  to  the 
«3cecutors  of  the  baron.  Br.  Joiatenants,  pl«  61.  cites  19  £•  3. 
and  Fitzh.  Scire  Facias,  IT9. 

6.  In  quare  impedit  again/l  baron  andfane^  the  plaintiff  recovered 
'iy  falfe  oath ;  the  baron  died^  and  the  feme  brought  attaint  for  the 
damages  levied  of  the  goods  of  the  baron^  and  yet  the  feme  by  the 
attaint  was  reftored  to  the  damages  loil,  and  to  the  advowfon,  and 
recovered  other  damages  by  the  attaint ;  becaufe  if  the  iirft  da.- 
/nages  had  not  been  levied  of  the  goods  of  the  baron,  they  (bould 
be  levied  of  the  goods  of  the  feme,  who  was  party  to  the  judff- 
ment^  and  therefore  the  attaint  furvived  as  well  for  damages  as  pr 
tbr principal,    Br.  Jointenants,  pi.  46.  cites  46  Afl*.  8. 

7.  In  trefpfs  of  the  battery  of  the  baron  and  feme ^  the  jury  (hall  Br.  T.ef- 
fcver  the  damages s  but  for  the  one  part  the  writ  was  abated;  J^gj^'c*' 

U  3  for         *    ' 


26o  DamaffCjBf* 

for  the  baron  and  feme  (hall  not  join  in  battery  of  the  baron.    Br. 
Damages,  pi.  85.  cites  9  E.  4.  51. 

8.  In  debt  on  a  bond  made  to  K.  a  feme  dum  fola^  who  afterwardsf 
married,  and  the  aSfion  was  brought  by  K.  arid  her  hufband,  and  the 
jury  affcffed  the  damages  to  the  baron  and  feme  ratione  detentionis 
debiti^  and  held  good ;  for  the  damages  iball  be  to  both.  Cro.' 
£•  259.  pi.  42.  Mich.  33  and  34  £Iiz.  B.  R.  Gurney  v. 
Cleerc. 


(F)     To  Joint-Tenants.     [Given  jointly  in  what 

Cafes.J 


rityhjudg-  [  I,  T  F  two  joint^tenants  bring  an  ajjife^  and  the  one  is  fevered^  if 

Tei  s^c'^  X    i^  *>«  fo"'^  '*^^  '*^  ^^^^  ^^  i^^^  ^^^^^  '^P^^  /^^  ^'^  ^^ 

{jtuD^ma-   fliall  recover  iole  damages  for  them.    11  H.  4.  17.J 
g«,  pi.  51. 

ciiesS.  C,  tHar  jf  three  jotnrenanU  are,  and  one  of  them  relcaCrs  to  one  of  the  others,  and  they  are 
c|ineifed,  (be  damages  (hali  be  fevered  for  the  third  part ;  per  Weftbury. — a  Inft.  236.  S.  P.— — « 

f  ^6x  1  .    2.  If  two  bring  ajfife  of  mortdancejier^and  recover^  and  one  dies 

before  execution^  the  damages  ihall  not  furvivc  \  -  contrary  after  ex-^ 

ecution  of  the  land;  but  in  debt  and  trefpafs^  the  damages  mall  fur- 

Vw^y  and  herewith  agrees  Fitzh.  Execution  255*     The  reafon 

feems  to  be,  becaufe  before  execution  of  the  land,  the  damages 

(liall  be  of  the  nature  of  the  land ;  contrary  after  execution.    Br. 

Jointenants,  pi.  56.  cites  14  E.  3.  and  Fitz.  Execution  75. 

•thTauac*      2^  In  aj^fi  by  fewral,  \{ one  is  uonfuitod^  this  is  not  [♦the  non- 

ibJt'Mr-^    ^"''  of  the-others]  but  qnly  for  the  quantity  of  damages  [for  him^ 

book,  felf]  and  he  (hail  be  fummoncd  and  fevered,  and  the  others  (hall 

>•  jchcUe*  proceed  and  recover  their  parts  of  the  land  and  of  the  damages, 

Mi;4;^t.3.  ^^^  ^°  damages  fevcred^quod  nota.    Br,  Damages,  pi.  lOO.  cues 

*'*"  16  A(r.  14, 


(F^  2)     Recovered.     By  Pnrceners ;   and  How, 

Jointly,  or  not. 


ter  was  found,  and  \f\i:y  recovered  the  place  wailed  and  treble 
d?mages,  viz,  each  recovered  for  thfc  Uft  vf^^y  and  tic  other  da- 
mages only  for  the  firft  waft,  and  fo  fee  that  damages  furvivecU 
J3r,  Jointenants^  pi.' 48,  cius  45  E*  3.  3. 
Br.  judg.         2.  if  abatement,  or  Wtiji^  be  done  againft  two  coparceners^  and 

2".*!"ciirV     ^^  ^^^  ^^^  ilP^^^  ^^^  ^'^^  »  ^"^  '^^  iff^'  ^^  *^^^  ^^^^^  P^^  ^^^  ^^^ 
s.c.&s  p.  cover  the  land  ;  yet  the  duinages  ihall  be  fevered.    Br,  Joinder  in 

r B»»     /cjon,  pi.  u3.  cites  ix  H,  4-  l6* 


i>l.  A..  cac»  S.  C,  &  i),  F. 


S.if 


I# 


3Dantfi0e9;  961 

3.  If  three  coprceners  newer  land  and  damages  in  an  affifi  of" 
mortdancijier^  albeit  the  judgment  be  joint,  that  they  Ihall  recover 
the  land  and  damages,  yet  the  damages  being  accejfary^  thmgb  they 
be  perjonaly  do  in  judgment  of  law  depend  upon  the  freehold^  being^ 
the  principal  ivhich  ispveraU  And  though  the  words  of  the  judg- 
ment be  joint,  yet  ftiall  it  be  taken  for  diftributive.  And  there- 
fore  if  two  of  them  die^  the.  intire  damages  d9  not  furviv^^  but  the 
third  (hall  have  execution  according  to  her  portion ;  and  this  \% 
another  exception  out  of  ou^  author's  rule.     But  if  all  three  had 

fued  execution  by  force  of  an  elegit^  and  two  of  them  had  ^/V^,  the 
third  (hould  have  had  the  whole  by  furvivor,  till  the  whole  da- 
mages be  paid.    Co.  Litt.  198.  a. 

4,  If  the  aunt  and  niece  join  in  an  adlon  of  waftty  for  ivafle  done 
in  the  lifs  of  the  other  fifier^  the  aunt  fliall  recover  the  damages 
only,  becaufe  the  fame  belongs  not  by  law  to  the  niece.  An<) 
fome  bold  the  damages  in  that  cafe  to  he  the  principal.  Co«  LJtU 
198.  a. 

As  tp  giving  £>anuig;es  Jointly,  See  Judgment  (E)^ 

(G)     Agatnjl  Whom  they  fhalj  be  given^  [  26^  1 

[  !•    ¥  P  the  lord  join  himfclf  to  his  bailiff" in  an  avotvr^y  tfi©  plain-i 

X    tiff  fhall  not  recover  damages  againft  the  lofd^  but  only 

againft  the  bailiff  i  for  th?  bailiff  ounlly  continued  party  to  the  iffue*  m3ge,pi.»<w 
8  H.  6.  5,  Curia.    Brook  Damages,  68,3  ^"^*  ^^  ^^ 

f  2.  In  detinue  fir  a  writing  againjl  exe^utors^  f^Pf^^S  *^  ^^f^  fwtV.  D** 
into  their  hands  afier  the  death  of  the  tefiator^  if  the  executors  have  "»*«c,  pi. 
keen  at  all  times  ready  to  render  ir  after  it  qame  intQ  their  hiads^  c^f  ih«  u 

^Q.     %1  E.  3.  9.  b.  J  f«ch  c*fc 

fhall  be  ^f«i  agaiixfl  them iScc  (O)  pj.  ^  iuf,4  S^  C^ 

3.    ^at.  Qtouc,  6,  J?.   I.  cap.  i.    Tf^hereas  heretofore  damages  Dtoma^c^ 
tuerenot  awarded  in  ajpfes  of  novel  djffeifmy  but  oni^  againji  ^  ^i!tu'in^»f, 
diffeiforf.  i,ic.  i^^giKjjt 

Q^atnfi  the  dlJU^tfof^  per  l.tttlrtop,' Pool^  an(}  SpiTman^  quod  vrrum  cft^    Rr.  I>(imagc$,  pl»  \$^k 

^ucs  37  H.  6.  35. Before  this  i^atute  the  d«fl>*ifcc  had  no  daina^cs  agaiuil  any  but  the  dilir  tor 

^imfclf,  by  rcalon  whereof,  the  ftatutc  gave  damages  againji  the  mtint  Ciccvpirr.t  for.  tb\  non i»^ 
^hncyiftbt  difftifirt^  and  this  remedy  is  given  to  the  dilfci/ec  l^  aj/jfe  <^l^^  9nd  not  in  ;rctpdT»^ 
(or  it  is  agtioii  the  fame  perfon  that  did  the  difltinn',  and  he  fhall  aiil  wei  for  oil  rhr  damages;.  Ibv 
if  one  difleifcs  me,  and  infeoffs  B.  who  cuts  wood  6n  the  land,  and.  C-  djlXcifci  VL  and  (IWs.Kier-t 
pafsofi  the  land^  or  J.  S.  cuts  the  trees,  the  poflbffion  of  tb£  fee  oF  B.  hv'ux^  ni  U.  my  diQj.iror»  yei|^ 
when  I  rc-entcf,  B.  is  chargeable  to  zo^c  in  trcfpafs,  for  .he  whole  trefpjfs  done  by  any  pcifon  ii\ 
the  mean  time,  aiyl  ne  has  remedy  over  againft  any  pcrfoii  that  \g^i,  t^rcfpailpr  U>  bi^i  pec  Ct»'v 
ILcilw.  \,  b^  pU  B«  Mich.  \%  H.  7.  in  Ld.  ^ooks*s  cafe,, 

4-  C^)  *  Jf  U  pr^e^di  that  iftbA  dijjlifixi  dk  aligns  tht  landl^      *  'J^  ^«fl^ 

Qftbts  la%^ 
^fendk  §fifyf9.eJ^m  tbat  fam^  />  iy  title,  as  by  feoffment  or  fine  afier  tU  difftij;t\  tut  Sy.  e^i/iij  /ft 
ixtemU  ta.tkent  tbaf  eofu  in  k^  '^^•*%\  ^<l  f^  tbemalj^^  %eboJ^  efiaie  v/ax  R/are  cJu  dijei'jjt ,  fcjr 
•]iamp]e»  if  the  dirRrifor  were  dilTcircd,  the  fecoadr  dit(>ifor  was  wiihta  this  lta;i4ie;  for  it  he  rhait 
.(omei^in  by  t»Yc,  ^%\\  bt  witbin  the  remedy  0$  this  t»w„  m  fortiovi,  he  th4#  c^oaes  isb  b)^  wiong  ^ 
%»4fia^ij(iAq|^qihcTV(btt^g«»Aiai«ui(:rftbc*^ii^  \ismU  ^y  ^KPWJn ,  tXuiU 


FkaK.  I>a-^ 


i6t  Dama0^« 

S'o  UJfee  f9r.yiMfts  or  teiumt  Sy  Jlttklt^  ftaplr,  or  merchant,  w  ibi  Uh%  ihMt  Uv9  km  m  eAMU» 

Jhallbe  acevunttda  mean  occupier  within  ihU  iUiutc,  but  he  that  hai  the  inheritance,  or  freehold  at 
the  leaft :  othefwitc  he  i«  not  laid  to  be  a  tenant  of  the  land;  and  fo  much  is  implied  in  this  word 
(alien)  which  cannot  be  intended  of  a  leffce  for  yea'S,  &c.  where  he  that  brings  the  affifc,  baa 
riftht  to  the  inheritance  or  freehold  ;  httt  xubere  tenant  by  ftatute  merchant,  or  ftaplc,  Sfc.  brin^*  mm 
Wffl/et  there  lejftefor  yemrt%  •r  ienant  by  fiatutt^  merchaai,  or  (lapie,  &c.  May  be  m  mean  eccM/ier^ 
bec^ufi  the  pUinuff  iu  the  a{&{c  has  right  but  to  a  chattle.    t  Inft.  984. 

*  Hereupon  ♦  jfaj  hovc  not  wbtreof  damages  may  be  levied^  they  to  whofe  hands 
ihrletMZ   fi^^  tenements  JhaU  conuy  Jhall  be  charged  with  the  damages  \ 

clofiona  in  law  ;  that  if  the  dijeifor  befufficlent  to  yield  the  VfhcU  dimageix  be  isfolely  to  bi  ciarged 
therewith;  for  then  mis  liatute  extends  not  to  the  ieoant ;  and  as  it  appears  b)  the  preamble,  be 
was  not  anfwerable  by  the  comrron  law.  The  fecond  conUohon  is,  i\\9t  for  the  in/ufficieMcy  of 
the  dijfeifor^  the  tenant  JhaU  anfu^cr  the  damairrs  by  this  aft.  1  he  third  conclufion  is,  that  if  the 
dijffifw  be  able  to  yield  part^  and  not  the  xahctle  damages,  bath  fhall  be  charged^  and  therefore  judg* 
meut  is  ever  given  as  well  againli  the  dilTcifor  (thougb  he  be  lound  inluSicient)  m  agauilt  the  • 
tenant,    s  Init.  284. 

+  The  So  +  that  every  one  Jkall  an  fiver  for  his  time. 

groonfl  ' 

hereof  is,  quod  bon»  fidei  poITcffor  in  id  tantum,  quod  ad  fe  pcrvrnerit,  tenetnr.  Hereupon  fevm 
coiiciutions  are  grounded  ;  lit.  albeit  the  mean  occupiers  arc  neither  dljfeifon  nor  tenants^  yet  if 
they  are  not  named  in  the  ajfife  no  judgmenr  can  be  givcu  agdinii  them,  ncithei  can  they  be  charged 
for  the  lime  tncy  take  ihc  profit,    a  ialk.  285. 

L  263  ] 

adly,  Though  they  be  named,  yet  as  hath  been  faid,  the  dijfeifor  muft  be  found  by  the  a{nre  to  be 
infnfUient^  and  the  mean  oceufiert  muji  be  found  to  take  the  profix\  for  \\  they  be  omitted,  and 
nunc  but  the  diUcitor  and  tenant  named,  and  the  diffeifor  is  lound  infufficicnt,  and  no  further 
iuqaired  of,  the  tenant  (hall  be  chaij^ed  for  the  whole,    a  Infl.  285. 

3dly,  If  the  ojpfe  be  brou^hi  againjl  the  difftifor  and  the  tenant^  and  it  is  found  by  the  afHfe, 
that  the  dijfeifor  is  fuBcient,  and  mat  the  diifciiur  infeoffed  A.  who  infeajfcd  B  who  infeoffed  thi 
tenantt  and  that  A.  had  it  one  year ^  etnd  B.  half  a  year  ^  and  the  tenant  two  yean  ;  upon  itua  ipeci«l 
finding,  the  tenant  (hall  anfwer  damages  but  tor  his  time,  for  **  £very  one  (hall  anfwcr  for  bit 
time."  And  the  plaintiff  has  lod  hia  damages  againft  A,  and  B.  for  that  they  were  n^t  named  /« 
the  writ.    2  Inft.  285. 

4thiy,  y/'the  di{ri  ifor  A.  and  B.  and  the  tenant  in  the  rafe  before,  be  all  named,  and  the  diffeifer^ 
A.  and  B.  are  all  found  inju^icient,  the  /  nant  JhaU anj-wer  for  the  xuholf  \  for  although  the  letter 
of  this  law  is,  where  the  diljkirors  have  nothing,  &c.  vet  thcfe  words,  **  every  one  Ihall  anfivert 
Ac."  do  imply  f  If  they  have  fuffciont.J  for  otherwtte  they  cannot  anfwcr,  that  is,  they  cannot 
fitisfy  ;  for  in  that  fenle  (anfwcr j  is  heic  tcken     a  Inft.  285. 

5thly,  It  (Kail  never  be  inquired  of  the  tenants  infufficiencyt  for  againft  the  drileifor  and  himi 
teuft  tne  a  (Tire  of  neccfCty  be  brought,    a  InU.  283. 

6thly,  Upon  ihefc  words,  **  tvery  one  ftiall  an(wer  for  his  time,"  feveral  judgments  fhall  not  bo 
Stven,  but  one  judgment  is  to  be  given  intirely  againfi  all,  and  fo  was  it  ever  ufed  Ance  this  ftatute  ; 
but  the  iherifl  upon  the  Execution  may  u(e  luch  inaifFcrencv  as  juKice  requires.    2  Inft.  285. 

And  it  is  faid,  if  the  ajfife  be  brought  againjt  the  dijffeifor  and  the  tenant,  and  judgment  give* 
for  the  plaintiff,  and  a  writ  iffacs  to  ihe  Jheriff,  and  he  returns,  that  the  dijfeifor  is  infufficient^  tba 
platnri4  (h^ll  nave  proccis  to  levy  it  of  the  tenant,    2  Inft.  285. 

7thly,  This  gives  no  damages,  where  none  was  recmferable  in  the  ajffe  at  common  /<ru»,  but  givea 
'damages  againft  the  tenant  for  the  mi'uHiciency  of  the  diCTcifor,  as  haUi  ocm  f^id.    9  loll.  285« 

^j  if  he  in  the  fruerf^n  upon  a  term  for  years,  or  tenant  by  jlatute  Jlaple  be  diffeifed,  he  fhall  have 
an  afTifc  to  recover  the  ftate  of  the  land,  but  fhall  recover  no  damaged  iui  the  profits  of  the  lands, 
becaufe  they  belonged  not  to  him.    a  Inft.  285. 

In  affife  the  cafe  was,  that  the  tenant  wai  arrear  of  his  rent  for feven  years,  and  the  Ld^  dijhained% 
%nd  ijirakger  made  refcou4  i  the  Ld.hroughi  aj/ife  agulnjl  both,  and  all  this  was  found,  and  the 
arrears  17  mark,  and  that  the  dijfeifor  is  not  fufficient,  and  yet  it  wis  agrtcd,  that  he  (hall  recover 
generally  againft  the  one  and  the  other,  without  (hewing  what ;  and  yet  per  Finch,  the  arrcaragea 
Diall  be  againft  the  tei  tenant,  as  in  cafe  of  recovery  ot  land,  but  as  to  the  damages  it  ftiall  oe 
againrt  the  diflfeifor;  and  per  Candifti;the  ftatute,  thji  every  one  ftiall  anfwer  for  his  own  lime, 
is  underftood,  whcie  the  diflfeifor  aliens  after  the  dilfcihn,  and  vei  judgment  »«  above,     Br.  Aflife, 

pi.  16.  cites  40  E.  3.  24. a  luft.  284.  S.  P.  cites  to  Alf.  pi.  3.  and  10  t.  o.  14.  fbut  it 

leems  mifpripted,  and  that  it  fhould  be  according  to  Br.  [via.  40  E.  3.  24.  &  40  Aff.  pi.  3.J  * 

But  in  a  like  cafe  the  plaintilf  furmifed,  that  the  diffeifor  is  not  fufficicut,  and  prayed  it  roifthtbe 
inquired  by  alfife,  and  fo  it  was,  and  he  was/eawi  not ft^fficient \  and  that  the  oiher  was  not  tenant 
but  for  half  a  year,  and  yet  judgment  ut  fup.a,  and  that  the  diffcifor  (hall  betaken,  and  that  the 
plaintiff  recover  the  arrearages  of  a  term,  pending  the  writ.    Br.  AfTifc,  pL  16.  cite*  40  AfL  p.  3* 

Quod  iiota. Fitah.  Aflife.  pi.  3^9.  cites  S.  C. 

if  the  dijfeifor  committed  the  dilfcifiA  with  fortt,  and  infeoffed  A,  who  infeoffed  B.  who  infioffs 


C  an  m/ft  h  irwrn^M  t'fmhjl  them  mU,  and  tftbk  dmwMgtsfir  the  itifkffi^tentf  ^tht  ajjeifir Jhsll  bt 
InfUd  up9H  «//,  according  lo  this  a^,  **  Every  one  (hall  anfwer  for  his  time,"  that  ii,  what  damages 
ihould  be  recovered  tgainit  the  difTeifor,  if  he  were  fufHcienc,  (hall  be  recovered  for  bit  infufficiency 
•gaiiift  the  mean  occopiers  and  the  ccnaot  only,    ft  Inft.  285. 

5.  (3)  //  is  provided  alfoy  that  the  diffiijie  Jhall  newer  damages  '^^^^dijegee 
in  a  writ  rf  entry  upon  ntvel  £Jfeifin  againji  him  that  is  fiund  cover  dVma* 
tenant  after  the  dijfeifor.  gts  by  this 

%St  in  a 
writ  of  entry  fur  dtfl'ei(in  in  the  poft ;  as  if  the  tenant  comes  to  the  land  by  difTeifin,  intrufion,  or 
abatrmeut,  or  when  by  alienation,  it  is  out  of  the  degrees;  for  the  words  be,  **  againft  him  who  it 
found  tenant  after  the  diffeifor,'*  within  which  wordS}  he  that 'comes  in  the  poft  is  included.  Notc» 
the  writ  of  entry  in  the  po(l  is  given  by  the  llatute  of  Marlebridgc,  cap.  ultimo  ;  for  the  di(reifee 
was  driven  to  his  writ  ot  right  at  the  common  law.    a  Inil.  s86. 

If  the  dnTeifor  makes  a  teofFmrnt  in  fee,  and  the  di(feifee  dirs,  the  btir  of  tbe  difftlftt  fiallnt 
recover  dMmagei  by  tbii  aH  againfi  the  aliettft ;  for  this  branch  of  the  ^Gt  provides  tor  itie  diflcifeey 
and  not  for  the  heirs,    a  Init.  e86. 

If  ihc  dijfeifir  makes  a  deed  ofjecffmenty  by  the  which  he  infecffed  A.  and  B.  and  makes  livery  of 
filfin  to  A.  in  tbt  name  of  botb,  B»  never  agreeing  to  the  feotfmentt  fiot  taking  any  pro&t  of  tiie 
land|  A.  dies;  in  this  cafe  by  the  law,  the  freehold  and  inheritance  is  vetted  in  B.  by  furvivor; 
and  in  a  writ  of  entry  m  the  per,  brought  by  the  diifrifee  againft  B.  he  may,  as  is  aforefaid,  plead 
the  fpecial  matter,  and  that  he  never  agreed  nor  took  any  piofi(s,  and  difciiarge  hlmfelf  of  the 
dam^ages  for  the  caufe  aforefaid.    a  Inlt.  a86,  287. 

The  ftacute  fays,  "  be  who  ia  found*'  tenant,  and  yet  if  a  writ  of  elktry  be  brought  againft  tMo^ 
"joinienmMi9t  and  the  one  dtfiiaSme  and  the  other  fakes  the  nvho/e  tenancy  upon  him>»  and  pleads  in  bar^ 
and  it  is  found  againft  him,  the  demandant  (hall  recover  dami^gca  for  the  whole  againit  him« 
becaufe  betook  upon  him  the  whole  tenancy,    a  ln(t.  287. 

C  264  3 

A  diffeffar  hfeoffs  A.  who  infeojfs  B.  Thb  difTeifee  brings  a  writ  of  entry  in  the  per  &  cui 
againtt  fi.  who  vouches  A.  who  pleads  and  lofes ;  judgment  Tor  the  damages  (htfU  be  given  againft 
the  vouchee^  for  he  is  found  tenant  in  law.    a  Inil.  287. 

In  this  fecond  branch  the  tenant  only  is  charged  vjitb  the  whole  damages,  though  there  nvere  divert 
mean  tenants^  fm*  the  words  "  every  one  (hall  anfwer  for  his  time,'*  is  only  in  the  cafe  qf  atf  ajpifc 
upon  the  lit  branch  ;  neither  ought  the  writ  of  entry  to  be  broMgbt  againft  any,  but  againft  hiim 
that  is  the  tenant  of  the  land  ;  but  in  fome  cafe«  another  than  the  diffeifce  (hall  recover  damages 
by  this  branch ;  as  the  fucceffoir  of  an  abboty  but  oihcrwtfe  of  bijhopst  or  other  fole  Iccular  bodies 
politick,    s  Init.  t86. 

If  the  tnnani  tomes  to  the  laitdby  a9  in  law,  which  he  cannot  withjtand,  and  where  there  is  no 
9€t  or  default  in  him,  in  that  cafe  he  Jhall  not  be  charged;  as  if  the  dififeifor  aliens  to  A.  and  his 
heirs,  and  A.  dies  without  heir,  the  law  (that  there  may  be  a  tcuaiH  to  a  (h-angei's  praecipe)  does 
caft  the  land  i^pon  the  lord ;  in  this  cafe,  it  the  lord  does  not  take  any  profits  of  the  lands,  in  a  writ 
ot  entry  in  the  poft  brought  againft  him  for  the  land,  ihclord  may  plead  the  fpecial  matter^  and 
hew  that  he  never  took  any  pr^ts  of  the  lands^  and  To  difchargc  himfelf  of  the  damages  ;  for  albeit 
be  be  a  tenant  of  the  land,  yet  he  is  no  tenant  againft  his  will  within  the  meaning  of  this  law,  be* 
caufe  there  is  no  wrong  nor  default  in  him.    a  Inft.  886<. 

"Buty^  the  Idtd  iy  rfcheat  does  enters  and  take  the preJSts  ol  the  land,  then  (ball  he  be  charged 
as  a  tenant  within  this  a^,  for  albeit  he  could  not  withftand  the  efchcat,  which  made  him  tenant 
In  law,  yet  might  be  have  refrained  to  take  the  profits,  which  in  right  belon|;ed  to  the  diffeifee, 
but  his  rent  or  valuable  fervices  (ball  be  recovered  ^recouped]  in  damages,    a  Inft.  fli86. 

And  yi  It  is  in  all  refpe6fe  when  the  alienee  of  the  d{Jeifor  dies  feifed^  and  the  land  defcends  to  hit 
heir,  he  may  refrain  irom  the  taking  of  the  profits  and  plead  ibc  like  plea,  and  difcliarge  himfeU 
•f  the  damages.    1  Inft.  286.  .    . 

6.  (4)  //  is  provided  alfoy  that  where  before  this  time  damages  f"  conftruc- 
were  not  awarded  in  a  plea  of  mortdancejhr  (but  in  cafe  where  the  "^"1  refers 
iaftdwas  recovered  againft  the  chief  lord)  that  from  henceforth  da*  encesinaat 
mages  Jhall  be  awarded  tn  all  cafes  where  a  man  recovers  by  ajjize  ^^  parlia- 
rf  mertdanceftor^  as  before  is  faid  in  ajffe  of  novel  difeiftn.  Tdtrcnct 

inuft  be  made  only  as  may  ftand  with  reafon  and  right.  9  Inft.  %%j.^-^^In  mortdancejior,  if 
Xhe  tetann  vouched,  and  Oie^onebet  p/eadt  and  lofet,  in  this  cafe  the  plaintiff  (bait  rrcover  againft 
the  tenant  the  had,  and  the  t^ant  in  value  againft  the  vouches,  and  the  plaintiff  (hall  recover  his 
damages  againfi  the  wuchee^  Mnd  by  ibif  aft  damages  ikill  be  recovered  in  a  jrar^#r  obiit,    a  Inft* 

«*7.  »8«. 

7.  (5)  And 


y.  f  5)  And  Ukewife  damages  Jhall  he  recovered  in  writs  of  coft^ 
^agty  Aiel^  and  Befatel, 

8.  In  adife,  it  was  inqmr$difthe  dljfeifor  was  fuffident  to  render 
damages,  and  of  thf  tertenants  for  the  time,  and  found  tie  dijfeifor 
infufficienty  and  that  an  infant  wast  tertenant,  but  was  in  ward,  and 
therefore  he  was  no^  charged,  but  the  dUIetfor  only*  Br.  D^^ 
lOages,^  pi.  105.  cites  22  AS.  28. 

9.  \t  y^s  found  that  the  dijfeifor  was  not  fufficient  to  rendtr  da^ 
mages  in  afliie  of  rent^  and  the  tenant  had  not  been  tenant  but  half 
<i  year,  where  the  arrearages  were  arrear  by  Jeventeen  yearsy  and 
yet  judgment  ©f  ^rrevs  and  damages  were  given  agaiiiil  the  one 
9nd  the  other^  and  this  in  affife  of  rent.  Br.  Damages^  pL  17^ 
<?ites  40  E.  J.  24.  and  the  lilco  cafe,  40  Aff.  j. 

|0.  In  f aye  imprtfonment  againjl  two,  the  one  came  and'  fleadedn^ 
and  it  is  found  to  the  damc^ge,  5(c.  and  after  the  other  carne  and 
would  have  pleaded,  and  could  not  by  reafon  offuch  like  ijfue  founded! 
(fgainji  kitn  at  the  fuit  of  the  fame^  plaintiff  in  trefpafs,  by  which  the 
plaintiff  had  judgment  to  recover  d^ipages  agaihi^  the  one  an(t 
ihe  other,  ana  yet-  the  lafl:  who  pleaded  was  not  party  to.  the  fir  ft 
iflTue)  but  he  was  party  to  the  original,  and  therefore  charged  of 
damages  by  award ;.  for  he  may  have  attaint  hereof,  quodf  nota^ 
$r.  Damages,  pi.  29.  cites  44  £.  3.  7. 

II.  .Scire^  facias  againfi  the  heir  of  acquittal  acknowledged  by  his 
father,  he  was  returned  warned,  and  did  not  come,  by  which  dif-^ 
Uingas  iiTued,  and  no  judgment  to  recover  the  acquittal  and  da- 
mages,, as  it  (hould  have  been  againjl  his  father,  if  he  had  9ppeare4 
I  2^5  3  smd  pleaded,  and  it  had  beeu  found  againft  him«    fir.  Daaiages^ 
pi.  1^5.  cites  46  E.  3.  31. 

J?.  In  waft  it  was  agreed,  that  if  a  man  leafes  for  term,  of  life  tho, 
remainder  over  in  tail^  the  remainder  in  fee  to  the  tenant  for  term 
of  life  i  the  tenant  for  life  did  iuajl,  and  he  in  remainder  in  taif 
brought-  a^oH  of  wa,(^,  aid  recovered^  and  died  without  ijfue  before 
execution ;  his  ei^ecutors  ihall  have  execution  of  the  damages,  and 
yet  nQ\y  the  fee  \s  yefted  in  the  firft  tenant  y  for  tj^t  damages  werQ 
vefted  by  the  judgment.    Br.  Damages,  pi.  177.  cites  5.0  E..  3.  3^ 

13.  Where  the  tenant  vouches-  in  pracipe  quod  reddati,  where  da- 
9iages  are  to  b£  recovered,  and  the  vouchee  enters  into  the  warranty^ 
4tnd  Met,  the  d^unages  fhall  be  recovered  againft  the  vouchee^^ 
therefore  he  (hill  have  wifit  of  error.    Br.  Damages,^  pU  45.  cites, 

3H.4.S.  .  .  ^ 

14.  Where  two  bring  fcveral  writs  of  detinue  againji  one  and  th^ 

Came  ferfofiy  fo  that  the  plaintiff  interplead,  there  the  plaiatiiF,  if 
Oe  recovers^  flvdl  have  his  damages  againji  the  other  who  enters 
pleaded  with  him,  and  nfit  againji  the  defendant ;  therefore  beware 
of  covin  to  majce  ojiq  enterplead,^  lof  ;t  is  AQtUing^  worth*  Btx 
,  Damages^  pi.  9^  cites j^  H.  6^  i8« 

15'  It  was  fai4  tha-t  the  heir  in  viri(  (f  error,^  Mfon  erroneous; 
judgment  [cf  lands]  entailed  by  hijf  an^e/ior,  tb^l  not  jcender  dsL^ 
xnages  unl^s  he  has  ajfets  per  defcera^  Uc^  BlT*  Dama^i^  pL  I0^ 
^ites  9  H.  6.  49* 

<^'  U^OA  ic&i^i.  upon  whjQh  dww^es  fi»tt  bft  wcoveredj,  thc^ 

daaDia£e& 


Imunages  (hall  be  taxed  againji  the  tenant  by  refceit.    Br.  Refceit, 
pi.  65.  cites  22  H.  6.  52. 

ly.  Trejpafs  again/l  iwoj  the  Me  appears  and  is  convi^edj  and 
the  othir  makes  default^  he  (hall  be  charged  of  the  damages  foun^ 
againft  his  companion.  Br.  Damages,  pi.  131.  cites  26  H.  6. 
and  Fitzh.  Enqueft  16. 

18.  If  dijfetfir  makes fecffment^  and  the  dijfeifee  re^entersy  heih^ill 
recover  his  damages  hy  Jeveral  writs  of  trefpafs  as  well  againji  the 
feoffees^  as  againji  the  dtjfeifor.  Br.  Damages,  p|.  13.  cites  33  H. 
6«  46* 

19.  And  in  affife  of  rent  the  plaintiff  (hall  recover  all  his  damages 
againji  the  tenant  for  twenty  yearsy  though  he  has  not  been  tenant  hut 

for  one  month.    Ibid. 

(H)  Damages  Double  [or  Treble.  In  what  Cafes. 
And]  by  Whom  the  Damage  fliall  be  taxedy  by 
the  ^ury  or  Cottrt. 

[1.  T  JV  tf  re£jjiijin  double  damages  are  given  bv  the  Jlatute  of  *  %  Inft; 
X     Wejlndnjier  2.  cap,  26.  the  jury  fliall  give' Angle  damages,  **5*^\?' 
and  the  Court  fliall  encreafe  them  to  double.    Co.  Magna  Charta  *  f  "^ „,  |^„if. 
116.  the  words  of  the  ftatute  are,  adjudicentur  de  csetero  damna  prioccd. 
in  duplo.] 

2.  In  afj^e  the  defendant  fued  certificate  upon  deed  of  the  ancejtor  of 
the  plaintiffs  and  the  plaintiff  denied  the  deed  which  was  found  for 
the  tenant  bj  nifi  prius,  by  which  damages  were  awarded  to  the 
tenant  to  double  upon  the  ftatute,  and  mat  the  plaintiff  capiatur. 
Br.  Certificate  de  Everquej   pi.  33.  cites  23  E.  3. 

3.  !f  a  man  cuts  trees^  and  after  fuffers  the  germens  to  be  de^  V  ^(^(^  \ 
Jlroyed^   this  is  double  waft,  and  fliall   render  double  damages.  Seethe 

2  Roll.  Waft  (E)  pi.  27.  cites  9  H.  6.  67.  22  H.  6.  ^    notctbert. 

4.  If  refcous  of  dijlrefs  for  rent  be  made,  and  not  vi  &f  armtSj 
fingle  damages  mall  be,  and  for  vi  Csf  armisj  treble  damages.  Br. 
Damages,  pi.  12.  cites  33  H.  6.  20. 

5.  B*  bailiff  of  the  flieriff  of  W.  was  indiSled  before  jujlices  of  jo.  37^  pi. 
the  peace  in  their  fejjfons^  upon  two  feveral  indiSments  ;   ift,  That  10.    The 
he^  as  bailiffs  had  received  20x.  from  7.  S.  extorfrve  colore  officii  \  ^^^^L 
and  in  the  other,  that  he  took  6s.  8d.  and  judgment  againjt  hints  s'c.*ad!* 
and  treble  damages  given  upon  each.     Refolved,  that  the  aftefling  judged, 
of  treble  dam^es  to  the  party  was  erroneous  5   for  although,  by  j}j^'j^|^^*^' 
colour  of  the  flat,  of  23  H.  6.  where  treble  damages  are  given  to  rcverfcd  for 
the  party,  they  might  affefs  them,  yet  in  this  cafe  it  is  erroneous  ;  fcvcral  rea- 
for  they  ought  firft  to  have  enquired  of  the  damages  ;  for  perhaps  ^U*^J"|JJ^* 
they  may  be  more  or  left,  according  to  the  circuniftances ;   and  wm  onet 
they  cannot  affefs  themfehess  without  inquiry  by  the  jury  j  wherefore  »»<*  'he  re- 
the  judgment  was  reverfed.    Cro.  C.  43?.  pi.  9.  448.  pi.  20.  J^ot»*hat 
Mich.  I  f  Car.  in  B,  R.    Bninfden*s  cafe,  alias  Bumpftead's  cafe,    it  ii  to  be 

confidcre^y 
^whether  damages  «re  to  b<  recovered  npon  an  indidment  but  that  th^  patty  (hall  bave  adion  to 
f ecover  ihem ;  befides  that  it  ii  not  clear  whetbtr  this  is  an  offeatc  by  the  faid  ftatute  wAcreufon 
^c^ic  dimafltk  aic  at  ail  to  be  itcoYtrcd. 


2^6  jDmitt0e3K> 


(H.  2)     Recovered.     From  what  Time. 

X^  TN  aflife,  it  was  fpund  that  the  plaintiff  withim  age  was  ftiM 

X    and  dijfeifed^  and  came  to  the  landj  qnd  put  in  bi.s  foct^  out 

did  mt  take  the  profits^  aiid  thfe  ^ther  oujled  bim^  and  yet  hq  ihall 

recover  damages  from  the  firft  difleifui,  and  therefore  it  feenis  that 

he  was  not  remitted  by  his  entry,  for  then  he  ought  to  rtcoyer  his 

firjl  damages  in  trefpafs.    Br.  Damages,  pi.  159^  cites  26  Afl'.  42» 

*  Vide  t«-        2.  If  a  man  has  two  fins^  and  dies  feifed^  and  a  fir  anger  abates^ 

meo,  for      the  eldefi  fen  dies^  the  youngejl  /ball  not  recover  damages  in  tiurt* 

docs'^i"*     dancefior^  hut.  from  tbe  time  of  his  brother's  d^tb.    Br«  Damage^ 

fJl!ya"p%ar  pl«  160.  cites  ♦  34  Aff.  10. 

in  the  year      3,  jfnd  if  the  father  has  two  daughters^  and  dies  Jeifed^  tbe,  we 
^•*^'  dies  without  iffiie^  the  other  Jhall  mt  receiver  damage  for  the  on^ 

moietjj  but  from  the  tiwie  ef  her  fifier^s  death ;  and,  it  (ceais,  the 
reafon  is,  becaufe  all  the  matter  appears  in  the  vierdiiff^  or  in  pleads 
ing\  for  otherwife  it  may  be,  that  there  were  no  more  fons  thaa 
the  younger,  who  brought  tbe  mortdanceftor,  and  iu  tbe  other 
cafe,  that  the  father  had  but  one  daughter  in  all ;  but  in  writ  cf 
aiel^  e  contra ;   for  there  the  fon  cannot  make  himfelf  heir  to  the 

frand&ther,  without  making  mention  of  the  &ther,  quam  vide 
iverfitatem  libro  Dr.  &  Stud.  lib.  2.  fol.  81.    Vk*  Damages,  pi, 
x6o,  cites  34  Aff.  10.  ... 

4.  A  man  was  refiorei  as  heir^  by  fuit,  by  petition  to  landy  of 
which  the  King  was  intitledy  and  the  King  brought  writ  of  error^ 
and  iiic  firft  judgfnent  of  the  iflue  between  the  King  and  him,  upon 
the  petition,  was  reiierfed^  andoth^r  ijfue  tried  for  the  Kinjgaddam" 
numfbr  wajle  in  the  time  of  the  defendant's  father j  and  in  his  own  time 
to  40/.  and  the  King  recovered  the  damages  againft  the  defendant^ 
as  well  for  wade  in  his  father's  time,  as  in  his  own  time,  and  yet 
the  heir  had  nothing  by  defcent  from  his,  father^  and  the  reafon  was 

£  267  J  bcc^uk  fire  facias  ijfuea  againfl  him  generally  as  heiry  and  he  wai& 
returnea  warned^  and  made  default^  quod  nota«  Br.  Damages^  pi* 
161.  cites  39  AiT.  i^. 

5.  If  a  man  be  difTeried,  and  the  diffdfee  diesy  bis  heir  Jhall  r». 
eover  damages  againfl:  the  dHTeifor,  but  in  bis  writ  of  entry  again^ 
the  difleifor,  be  (ball  recover  damages  but  from  the  death  of  ,hi^ 
anceftor.    2  Inft.  286. 

6.  It  is  a  rule  upon  the  ftatute  of  Gloucefter,  that  in  none  .of 
thefe  writs  the  demandant  (ball  recover  damages  hixtfrom  the  death 
of  his  next  immediate  ancejlar  whofe  heir  he  is }  as  if  there  be  grand- 
father, fiither  and  fon,,  the  grandfather  dies  feifed,  an  eftrang((r 
abates,  the  father  dies,  the  (on,  in  a  writ  of  aiel,  muft  make  his 
refort  as  fon  and  heir  of  the  father,  fon  and  heir  of  the  grandfatbei", 
therefore  he  (hall  in  tiiat  cafe  recover  damages  but  from  the  death 
of  his  &ther,  becaufe  he  is  bis  next  immedate  ance(^or,  and  from 
him  the  right  defcended  ;  and  fo  in  the  writ  of  befaiel  and  cofi- 
nage ;  but  in  the  cafe  before,  if  the  grandfather  had  furvived  the 
^ther,  the  fon  (hall  recover  damages  from  the  death  of  his  grand- 
father, 


SDmnafrejl  t^i 

father^  becaufe  he  is  his  immediate  anceftor;  and  the  right  imme- 
diately defccnded  to  him  ;  et  fie  de  ceteris.    2  Inft;'  28?. 

7.  If  a  man  hat  two  daughters  and  di£s  feifid  of  lands,  an  ejlran^ 
get  aitttes^  one  of  the  daughters  has  ijfue^  and  dits ;  the  aunt  and 
the  niece  fhall  join  in  an  ailife  of  mordaunc',  and  the  aunt  only  Jhall 
recover  damages  till  the  death  rf  the  Jiftcr^  ^md  ieth  of  themf^om 
her  deaths  which  (lands  upon  the  reafon  aforefaid.    2  Inft.  288. 

8.  If  there  be  grandfather^  father^  and  daughter^  the  grand^ 
father  dies  Jei fed,  an  e/lranger  abates^  the  father  dies^  his  wife  being 
privsment  enfeint  with  ajin^  Aefon  is  born^  he  Jhall  receiver  oainages 
in  a  writ  of  aiel  from  the  death  of  the  father^  for  now  he  is  imme- 
diate heir  to  the  father.    2  Inft.  288. 

9.  A  man  fues  in  the  Spiritual  Court  for  a  matter  which,  upon 
the  face  of  the  libel,  appears  to  be  of  temporal  conufance,  and  ob- 
tains a  fentence.  The  defendant  appeals  firfi^  and  then  fues  out  a 
frohiiition.  In  die  declaration  upon  that  prohibition  and  proce& 
thereupon  there  is  judgment  againft  the . defendant  by  nil  dicit; 
and  writ  of  inquiry  to  damages  awarded.  Parker  Ch.  J.  was  of 
opinion,  that  damages  were  to  be  giwn  only  for  the  proceedings  in 
the  Spiritual  Court^^fince  the  prohibition  delivered.  lO  Mod»  319; 
Mich.  2  Geo.  i.  B.  jl«    Leeds  t.  Carlton. 


(H.  3)     Damages  recovered,  or  taxed.     To  what 

Time. 

I.  IN  aflife  the  plaintiff  recovered  damages /ir  ^  y/jr,  which  ButTniu 
1     was  incurred  after  Vtrdi^y  quod  nota.    Br.  Damages^  pi.  fifchi,fa». 

97.   cites  13  Aff.  2.  mrniwM*     , 

rc%'crfed, 
becaufe  it  was  of  damages  after  verdt^    Ibid. S.  C.  cited  19  Rep.  117.  a. 

2.  In  ajjife  the  plaintiff  recovered  the  land  and  the  damages  S.  P-Br. 
taxed  by  the  aflife,  and  damages  pending  the  writ.  Br.  Damages,  S^™!^^* 
pi.  202.  cites  18  Aff.  3.  cites  s.C. 

andyo  ofar* 
wean  iocorred  pending  ihe  wrii.— In  ajjift  a  man  ftisll  reccver  damages  to  the  value  <f  t^  iffut 
^the  landt  peiiding  the  writ  ttli judgment,   Br.  Damages,  pi.  43,  cites  7  H.  4.  t6. 

3.  Annuity,  the  plaintiff  ihall  recover  the  damages  in  waff,  as  [  268  J 
well  for  the  wa/l  done  pending  the  writ  as  before,    01  •  Damages, 

pi.  43.  cites  7  H.  4.  10. 

4.  In  aJJife^  and  action  of  wafie^  the  plaintiff  (hall  recover  da-  S.  C.  refer* 
mages  pending  the  writy  and  the  arrears  pending  the  writ  of  an*  ^  ***^  *** 
nutty.    Br.  Damages,  pi.  188.  cites  7  H.  4.  16.  P**/-  • 

5.  In  writ  of  entry  fur  diffeifm^  or  in  nature  of  affift,  writ  is  »o  Rep- 
awarded  to  inquire  of  the  domares,  the  demandant  fhall  recover  »V-»-S.C. 
damages  till  the  award  of  ihe  writ  of  snfutry  of  damages,  and  not  Cur.  Aodlf 

further^  nor  for  time  after,  notwiihjlanding  that  the  writ  of  in-  in  («cl» 
quiry  of  damages  is  pending  feven  years.    Br.  Damage%  pi.  14.  j'J."*  '"joXn- 

CitCS  33  H.  6.  47.  ed  tria&le  ' 

by  verdi^ 
be  (ball  recevtr  dan«gei  bot  from  the  time  of  the  dinHfin  to  the  time  of  the  verdift. 

6.  Jni 


$.  And  in  prse^pt  quod  rcddat,  the  demandant  (h^ll  recdTcr  da^^ 
mages  till  the  time  of  the  judgment  given.     Ibid« 

7.  But  if  the  Court  will  be  advifed  of  their  judgment^  the  de- 

mandauit  Jh^dl  not  recover  anv  damages  for  ibis  time^  nor  but  till 

the  verdiif  given.     For  he  mall  not  recover  till  the  time  of  the 

judgment,  but  where  the  judgment  is  given  immediately  upon  the 

verdiA.     Ibid* 

jbo  Rep.  $•  But  in  prescite  quod  reddat  of  rent  of  the  fiijin  of  the  rf/- 

i^7.i.S.C,  ^Qjgfiant  himfelf  he  (ball  recover  damages  and  arrears  all  the 

Cut.  and     ^"^ot  pending  the  writ  till  the  day  of  the  judgment  givm.    Ibid. 

^ys,  that 

>Kith  this  accords  7  £1  ^.  5.  •• 

9.  jtnd  the  fame  Jaw  in  affife  of  rent.     Ibid. 

10.  But  where  a  man  recovers  by  default  in  writ  of  entry ^  he 
(hall  not  recover  damages  but  ////  the  day  of  judgment y  and  if  writ 
of  inquiry  of  damages  pends  for  feven  years  he  fhall  not  recover 
damages  for  this  tinie.     Ibid. 

11.  Jffife  nfrenty  the  plaintiff  prayed  his  damages  of  the  rent 
and  damages  of  the  arrears  pending  the  writ,  and  could  not  have 
but  damages  of  the  arrears  of  the  rent  before  the  writ  brought^ 
qqod  nota.     fer.  Damages,  pi.  154.  cites  37  H.  6.  38. 

12.  But  in  Oim-iit'jy  a  man  (hall  recover  the  annuity  and  the 
arrears  pending  the  writ,  and  his  damages  over  and  above ^  quod 
Vide  in  a  note.     ibid. 

13.  Trefpafs  by  tenant  hy  flatute  fiaple^  the  juryaffeflcd  da- 
ITiages  as  well  for  the  time  after  the  te(re  of  the  writ  till  the  verdi^b, 
as  for  the  trefpafs  before  the  writ,  and  yet  well,  and  the  plaintiff 
fhall  recover,  and  upon  the  extent  pf  the  ftatute  ftaple  the  (heriff 
return  the  extent  of  the  land,  and  not  of  the  goods.  Br.  Trefpafs, 
pL  438.  cites  16  H.  7.  6. 

14.  In  affif  it  vn&  found  for  the  plaintiffs  and  they  were  ad* 
yournedto  Wejlmhijler  for  difficulty  of  the  verdlSf^  and  there  it  was 

/  adjudged  for  the  plaintiffs  and  he  recovered  feiftn  of  the  land  and' 
damages y  and  damages  for  the  adjournment ^  quod  nota  for  the  one 
and  for  the  other.  Br.  Damages,  pi.  112.  cites  35  AfT.  13. 
And  another  affife  which  viras  adjourned  anno  36  AflT.  2.  it  was 
awarded  that  the  plaintiff  (hould  recover  fcifm,  &c.  and  his  damages 
taxed,  &c.  the  plaintiff  prayed  his  damages  pending  the  adjourn- 
ment, Chelr.  iaid,  this  you  cannot  have ;  for  it  was  not  anothec 
time  enquired  of  the  value  of  the  land  per  ann.  which  is  neceflary 
in  all  cafes  of  adjournment,  quod  nota.     Br.  Damages,  pi.  112. 

15.  P atria  laborihus  ^  expenjis  non  debet  fatigari^  33  H'.  6^ 
47.  in  an  affife  for  land^  the  plaintiff  recovers  damages  till  the  time 
of  the  verdiSl ;  in  an  affife  for  rent^  till  the  time  of  the  judgment. 
ril  fold's  cafe,  10  Rep.  115.  in  trefpafs  or  ejeSlment  till  the  writ 

£  26  9  3  purchafed.  The  reafon  of  the  diverfity  is,  an  affife  complains  of 
a  wrong  which  continues,  and  the  other  inftances  of  a  wrong  done 
before  the  plaint,  and  not  of  a  wrong  which  continues;  for  in  an 
affife  of  rent  it 'appears  by  the  plaint  to  the  judges^  how  much  ifs 

arrefkf 


Vttekr  at  the  time  oF  the  judgment ;  in  an  aflife  of  larid  it  ^peiUf) 
Co  the  jurors  only.    Jenk.  6.  pi.  9.    ' 

i6.  In  real  aSfions^  as  ajjiji  for  lands  where  damages  are  re*  l^i]!bf^>k 
toverable,  as  appears  by  the  principal  cafe,  damages  ////  the  verdiSi  c*^'*  ><> 
are  recoverable,  and  for  rent  as  it  is  faid  before,  till  the  judg*  Rep.  ii|\ 
ment  in  perfonal  a^ions^  for  the  wtong  done  before  the  a£tioA 
brought}  the  reafon  is,  damages  are  the  principal  in  perfonal 
actions,  and  the  plaintiff  has  pofleflion,  ^a  Icaows  his  damage^ 
and  the  damage  is  the  caufe  of  his  fuit»  In  wafte  the  plaintiff  ma^ 
eafily  fee  it,  and  fix  of  the  jurors  ought  to  view  it  before  the 
Vafte  be  found.  In  real  a(Etions,  the  principal  is  the  freehold^ 
which  is  deforced  front  hini^  and  he  canhot  knbw  his  damages^ 
but  the  jurors  have  the  view  of  the  land^  and  may  take  knowledge 
of  it;  and  for  reni  the  judges  may  difceirn,  by  Computation  of 
the  time,  how  mOch  rent  is  incurred  Upon  confideratibn  of  the 
writ,  and  count  and  deed,  as  aforefaid,  and  thertfore  in  this  c^fd 
be  £hall  have  judgment  of  the  rent  incurred  after  verdi£l)  till  the 
judgment  \  fententia  non  fertur  ienon  liquidis.     Jenk,  7%  pi.  9* 

17.  In  a6iion  of  battery  the  plaintiff  recovered  damages  ;  af-  Ld.  itaytft. 
ferwards  part  of  the  plttintiff^i  jkull  came  out^  by  reafon  of  the  R«p.  33^. 
fame  battery)   whereupon  he  brought  a  new  adion  for  further  w  Js^G* 
damages  ;  but  the  recovery  in  the  former  adion  was  held  a  good  adjudged 
bar  and  judgment  for  the  defendant,     i  Salk.  i  u  pi,  5.    Trin.  i  j  accordixigly 
W.  3.  B.  R-    Fetter  v.  Beale.  IM.^C^ 

Tiin.  13 
W.  3.  Sk  Ci  moved  ag«iO|  but  die  plaintiff  cottid  not  obuio  judgihcark  the  Oftuic  wcUni»| 
RroDgly  agaioA  hiihk 

18.  In  covenant  for  Hot  fepairin^  good  damaged  ought  to  \yt 
given ;  per  Holt  Cb.  J.  who  faid  that  it  had  been  always  pradifed 
fo  before  him,  and  every  body  elfe  that  he  ever  knew^  and  that 
they  always  confider  in  thefe  cafes,  what  it  will  cajl  to  put  the 
premijfis  in  repair^  and  give  fo  much  damages^  and  the  plaintifl^ 
ought  in  juftice  to  apply  the  damages  to  the  repair  of  the  pre<«> 
milTes,  to  which,  iCc.  the  Court  agredd.  1  Ld.  R£iym»  Rcp»  1 1125^ 
1126.    Pafch.  4  Ann«  B.  R»    Vivian  v;  Champiom 

19.  An  a^ion  was  brought  by  the  hujhand  for  idkihg  his  iVlft 
away,  and  rayi(hing  her,  per  quod  cdftfortium,  &c.  per  magnum  tern* 
pus,  viz.  per  fpatiitm  unius  anni  amijit^  &c.  Verdi£t  pro  (}uer.  and 
general  damages  given.  MoVed  in  arrejl  of  judgments,  that  a, year 
had  not  expired  from  the  fir  ft  ofO€fober^  the  time  of  the  offeHce^  to 
the  time  of  the  verdi^^  and  much  lefs  at  the  time  of  the  aSfiort 
commenced  I  and  therefore  general  damages  being  given^  it  was 
erroneous.  On  the  other  fide  it  was  (aid,  that  doming  under  t 
per  i^uod.  It  was  Only  corifequentiai^  and  laid  by  way  of  aggravation 
of  damages,  and  was  not  the  caufe  of  a£tion  ;  that  the  f^er  magnunl 
tempus  was  enough,  add  the  viz^  fpatium,  icc%  (hould  be  reje£led 
as  furplufkge,  becaufe  impoffible.  Parker  Ch.  J.  faid  this  caf« 
Was  widelj^  diflFerent  from  the  Cc^tntYion  caf<^s  of  vi£«  a  time  that 
is  altogether  impoffible,  as  the  30th  of  February,  &c.  for  bete  the 
whole  time  it  not  impoffible  s  and  it  cannot  be  known  for  how 

much 


much  of  it  the  jury  gave  the  damages  t  moft  pnobaBW  to  the  timff 
of  the  verdid.  Adjoriiatur.  lo  Mod.  273,  274.  Hill,  i  Geo.  u 
B.  R.    Wftlter  v.  Warren, 

*  (I)    In  what  Cafes  the  Court  may  ajfefs  Damages. 
\lVithout  awarding  a  Writ  of  Enquiry. "^ 

Br.  Dt-  [!•  T  -^'^^  ncordari  for  taking  his  cattliy  if  upon  demurrer  it  is  ad" 
"s  ^^twS  c  JL  J"^^^^  f^^  '*'  plaintiffs  the  Court  may  award  damages 
^  '^*     *  *  without  a  writ  of  enquiry  of  damages.     14  H.  4.  9.  b.] 

[a.  5^  for  other  things.     3  H.  6.  29.  b.] 
Br.  Da-  [3.  When  a  man  (hall  be  condemned  by  judgment^  the  Juftices 

magct,  pi.  may  tax  the  damages,  without  awarding  a  writ  of  inquiry  of 
8  H.T4.5.  ^"^^8^5.    8  H.  6.  5.] 

S.  C.  per 

Martin.  Though  the  Jufticea  ufip  to  award  ii^queft  of  clamigea  when  they  give  jnJgmeHt  i>j  ic- 
fmuitt  yet  they  thcmiielvei  may  tax  the  damagca  if  they  will. 

Titsh.  [^,  In  an  audita  querela^  if  the  matter  \>^f$undfor  the  plaintiff 

•sV^itc*  ^y  ^^^'^>  ^"^  '*'>  ^*  "^^  inquire  of  the  damages^  the  Court  may 
^.  c.  refufe  to  tax  the  damages  \  but  they  may  award  a  venire  to  the  fama 

inquefi  to  tax  them.     22  £.  3.  5*  J 

5.  In  pramunire  by  the  King  and  J.  N.  againft  B.  who  rtn- 

feffed  the  aSiion^  and  the  plaintiff  recovered  damages  as  be  counted^ 

and  therefore  it  Teems  that  it  was  brought  by  J.  N.  qui  tarn  pro 

rege  quam,  &c.  and  the  Court  would  not  tax  the  damages.    Br. 

Damages,  pi.  65.  cites  21  E.  3.  4. 

Br.  Mefne,       6.  The  defendant  pleaded  releafe  ef  acquittal^  which  was  net 

pi.  7.  ciiei  fufficienty  and  therefore  the  plaintiff  recovered  his  acquittal  by 

^'  gward  of  the  Court,  and  his  damages  taxed  by  the  Court  to  1009. 

And  fo  fee  that  in  fome  cafes  the  Court  may  tax  damages  without 

awarding  writ  of  inquiry  of  damages.    Br.  Datnages,  pi.  59.  cites 

38  E.  3.  10. 

7.  Trefpafs  of  battery  by  which  the  party  is  maimed^  Atjeiftices 
may  tax  the  damages  them/elves  by  their  discretion  if  they  will, 
^od  nota ;  per  Cur.  but  yet  they  awarded  writ  of  inquiry  of 
itemages.     Br.  Damages,  pi.  54.  cites  1 1  H.  4.  65. 

8.  In  replevin,  the  defendant  jujiified^  the  plaintiff  pleaded 
jointenancy  in  the  land,  and  had  day  in  the  fiune  term,  and  at  thp 
day  the  defendant  made  default  an(l  the  plaintiff  recovered  da- 
mages to  41.  taxed  by  the  Court,  and  not  damages  as  he  coa(ite4» 
quod  nota,  that  the  Court  itfelf  taxed  the  damage$.  Br.  Damage% 
|)h  55.  cites  14  H.  4.  2. 

9.  Upon  demurrer  in  law  the  Juftices  may  award  damages  for 
die  party  by  their  difcretion,  or  award  writ  to  inquire  of  this 
damages  at  their  election.     Br,  Damages,  pi.  194.  cites  14  H." 

4-  39^  40-  ,  ^    ^ 

xo.  In  a  replevin  againft  O.  who  avowed  for  rent ;  the  plaintiff 

vias  nonfuit ;  the  quefiion  was,  whether  the  Court  might  affefs  de^ 

metges^  without  a  writ  of  inquiry  of  damages }    It  wiils  ^  ojvuiioa 

that 


•» 


tint  diejr  might ;  tat  diej  ar^^  not  in  refpeft  of  any  local  matter, 
but  they  accrue  to  the  avowant  for  the  delay  in  the  non-payment 
of  tht  rent ;  contrary  whtrt  judgment  is  given  for  the  plaintiffs 
there  the  Court  fhall  not  aflefs  the  damages ;  for  he  ought  to 
^  recover  for  the  taking  of  his  cattle,  of  which  the  Judges  cannot 
take  notice ;  and  the  damages  may  be  greater  or  lefs,  according 
to  the  value  of  the  cattle,  and  the  circumftances  of  the  taking  and 
delaying  of  them.  3  Le.  213.  pi.  281.  Pafch.  30  Eliz.  C.  B. 
Ogneirs  cafe. 

II,  Thd  conjiant  courje  and  praSIce  of  both  Courts  is,  ^«  a  ^  271  ]] 
judgment  in  debf  upon  default  or  confeffim^^to  tax  the  cofts  occafione 
ditentionis  debiti^  as  well  as  cofts  of  Juit  \  and  this  being  the  ajfent 
of  the  party  plaintiffs  which  is  always  entered  on  the  record^  as  it  is 
in  this  very  cafe,  will  conclude  the  defendant ^  as  appears  by  all  the 
precedents  in  the  books  of  entries ;  but  if  the  plaintiff  will  not 
affent  to  it,  then  be  Jhall  have  a  writ  of  inquiry  of  damages  oc- 
cafione detentionis  debiti  if  he  will  j  but  it  is  in  the  ele^ion  of  the 
plaintiffs  and  not  of  the  defendant ;  and  if  the  Court  by  the  ailent 
of  the  plaintifF  may  tax  20s.  or  any  other  fmall  Aim  for  damages 
occafione  detentionis  debiti  illius,  by  the  fame  reafon  they  may 
tkK  20I.  or  any  greater  fum  for  fuch  damages,  if  they  fee  caufe* 
Z  Saund.  107.    Trin.  21  Car.  2.    Holdipp  v.  Otway. 

12*  In  debt  upon  an  obligation,  the  plaintiff  had  judgment,  and 
afterwards  brought  debt  on  thejudgment^  and  had  judgment  upon  it* 
The  Ch,  Juftice  at  firft  oppofed  the  taxing  damages,  (viz.  intereft) 
without  writ  of  inquiry;  but  afterwards  it  wzs  referred  to  the 
fecandary  to  tax  the  damages  without  writ  of  inquiry.  Sid.  44.2* 
pL  15.    Hill.  2X  and  22  Car.  2.  B.  R.   Row  v.  Apfley. 


t'D 


(K)    In  what  Cafes  the  Court  may  mitigate  or  encreafe 

Damages. 

A  MAGES  are  given  at  the  ni^prius  in  an  aSiion  where 

^  damages  are  the  principal,  and  the  Court  cannot  have  any   , ^ 

certain  conufance  of  the  caufe^  *  neither  by  the  record^  nor  other  •  Foi.  57a. 
matter  apparent y  they  cannot  mitigate  nor  encreafe.  J  c  wm^^^ 

[2.  [As J  in  caje  for  Jlander,  the  defendant  jujiified  in  tf/e  D.  105.  ■. 
manner^  and  at  the  nifi  prius  damages  were  given^  the  Court  P!;  J^'  ^ 
cannot  mitigate  them.    D.  2.    Ma.  105.  15.]  a  p  ^!||r. 

Bondham 
mm  Ld.  Starton,  S.  C.  adjudged.'  ■    Palm.  314.    Mich,  ao  Jac.  B.  R.     Hawkins  v.  Sciec^ 

9,  P.  I         ■    Jenk.  68".  pi.  19.  that  thcCourt  caa  neither  increafe  nor  abridge  them. 

.  [3.  But  in  battery  pro  amputatione  manus  dextree^  the  Court  f ''^h.  Da- 
may  encreafe  the  damages,  for  it  is  apparent  to  the  Court  by  the  J^'^."ita 
record  and  view  of  the  perfon.    D,  2t    Ma.  lOj;.  15.    Tripeoney,  s.  c. 
92  £•  3.  II.  b«  adjudged..] 


C.  B.  M  ciAsflC  aUOotw.  fcpwi*,  ^wlMcw  ««eV»Ti  ^  b«M»riK  ^lAm  mum  m  g«ef  >■ 

■flt  flnll|%  4«ii  ^  «iM  owfi  fTMM  «t  «MeMe4  <ba€  4)i«  jjktumJk  ^\  ibc  iri|;ht  haad  «if  die  oUintotf 
«rai  dear  am.  «C,  aari  tf*  «M»noi?  «m  «  vpm  <(o«i4  Car  ^k  flaintil^  aoA  4Miuref  tised  to  401% 

Am  ike  Cmma.  wtmAl  imofcSfc  itit^i^tm if  m:i 


a.  C     ■■    rftcOiMHC'^f^-4^  oiifliS.  C 8r.  IS.  C.  ipL  ^6.  tita  S.  C— «^— fiitcli.  Oi* 

^  ^4.  ctfolS.  Cm  '  '  '  >  S.  C  <:k«4  t.«t.  AVJ.  Jfich.  j  C«r.  «a  ctfc  of  Hooker  «.  Fope* 
CM  trrfft4  ^  aCnICi  ^itry  «•!  wm«li<ag,  «iul  «p«i  «<vt  tS^^l^  ««9«di6fc  im4br  c)k 
aaA  fimll  dbflMfes^^iwois  «i4  iboetiilie  ikcflnmiaS  lud  <««Ra^4iem  «a  Aiit lund  ^  Che 

that  ike  wwwi  be  viewel  bf «  dtrnwrpo— ,*iii  Bie  %a  i»i>.e  oAh  thft  it  t«  f  iMMrhcm,  «t4  aSYio  t« 
hevcaceriificMe  *aS <fce  JoJfcioerf ^iftfe,  h^fece ahcC#uit  wat fno4 tiit it tttlie ftme  mmtm^, <y wt 
iilik:h  the  BftMia  w  fcr tiiHif,  wbidi  wt  it(i«e^.^wlwBef  —  umm  «iowod»tkiC  ^^tfifi'^r'^4 
•ok  he  uKsodEdU  iMrift  ne  «ffi«ii  k  «•  nvre^onecally  thfta  ^  «jr<Mi2t,  Wteiy  And  n-^ir^g, 
end  a  partirtflir  atf^AKat  49ei  wot  ^p^ear  «i  the  doel•rct*•fl^  Meir  it  it  WidorCcd  om  die  ^oAea,  nor 
it  k  «cc««du(C  A»  D.  t<^  (^See fi.  2.  f u^caj  sa£.  j.«t.  [Soe  fL  j.  ■r«ipr«,J  S  H.  4.  m. 
[See  pi.  6b  laica.}    It  ■gtyiihtijiJ iaj;,  thif  Cmn  i^tnr»{ed  the  <U«M||«t ufotk  the MMtltt  ah>w>«. 

♦[272] 

ifitz^Di-  [6.  &  or  aa  4i|;^M/  ^  wmyktm,  apoo  viev  of  t^  laaybem*  t 
j;wf-    8H.4^22.    tJoAfllai.J 

S.  C— — 8r«  Daau^eta  pL  47.  citei  S.  C 

I  Br«  OuufOb  pL  11  s.   ^  A£.  pi.  30.  ][aibl  1!^. is  oHfpciete^.] 

[7.  &Cdi«  14  Jac«  B.  R.    lu  OH  apfemi  cf  maybeTn^  if  Prtemmt 

agaim/l  Ir^vtrs^  die  /xrrjr  ^^n?/  twentj/  marit  damages,  and  mp^n 

Vuw  iM  €Mrt,  4ntd  imformation  tf  ibt  fnr^nns  there  prifaif^  the 

C$Mrt  tncrtajtd  the  damages  /#  looiL  hcamjg  bekd  tlu  iU£  rf  Ins 

band.} 

Br.  D*.  [&  Ai^  i/*ut  an  appeal  of  auyhem,  the  JuJlUds  tf  m^  fritts^ 

nafei,  pU    ^^mg  view  wereefy  certjfif^  thai  he  had  fmfieimed  demutges  t§  fitch 

s!c?—    greater  Jum^  yet  the  juftien  cf  the  tmrt  eut  cf  which  it  ilEie% 

Kitzh.  D*-   OMMt  etureafe  damages  with^iu  their  vleWm    8  H.  4.  23.  j 

ma£a,pL 
j7*  citci  S«  C* 

*'•  O*-  [q.  Bir#  ir^  tf  view  in  pais  by  any  tf  the  fufiia%  ef  the  court' 

T^^aim  '"^^  which  Oft  ttifi  frius  is  returned^  Aty  mij  encreafe  damages, 
sic. —    S  0.4.23.  J 

iiuk.  Da. 

pl«  57*  ckct  &  C. 


Br.  Abri<I|.  fjo^  fn  cenftiraey  fer  indiQingfvra  trifpafs^  damages  mar  b« 
^^gl;!  midgatol  by  die  Court.    7  H.  4- 3I.  b.  Ctir&uj 

Br.  Dt- 

Mij^ci,  pi.  44.  cues  S.  C.  &  %M  Ts  MuA  U^  it  U  Cm4  there*  tl&t  thejr  may  tacrealc  daaiafM 

al(c>. But  P.  a7.  UL  8.  <.  ptr  Ea^kfidd^  FifedieHxit  aod  ShcMf.     £*  I^^Jk^  l^aUl  thef 

c^aaot  abridge  nor  iocrcale  dam^jyt  rtf«tfr,tf  y  ^^#,aod  tfaercibrc  it  Ormt,  that  they  <vnt£v/abrid^« 
nor  iacneafc,  hm^hfugk  fmfet  ^yktrt  ibsy  mty  havt  mele»  aa  ahove«  or  lA  cafe  of  nayhapi  appaieot 
^d  the  like     (btd..i-M*..Bf.  Couf^iracy^  pL  1 1 .  dtei  S«  C* .4c  |.  p.  >, 


ii.  In  Jebt  upon  an  oihgaticn^  the  defendant  denia  the  deed^  Br.Abridg- 
tthd  it  is  found  againft  him\  the  Court  may  cncfcafe  the  damages  ™*"^jjj' 
;Jreire^.     14  H.  4.  19.  b.]  sfc 

jcok.  68.  pi.  89.  citci  S.  C| 

[12.  In  trcfpafs  for  enfertng  into  his  park^  aUd  faking  a  doe^^^'"^  T'-^  - 
Ac  Court  may  mitigate  the  damages  given  tiy  the  jury.    9  H.  ^I'^^fl'^: 

6.  2.  b.]  Jcnk  .3 

3l C.     -     -a  loft.  sob.    Ld.  Coke  fayi,.  that  tne  Wordi  in  the  ftat.  WeAm;  1.  cap.  ti.  .  .  ...t 

**  GrMC  and  large  amends  (ball  be  awirded  according  to  the  trefpaCi  agatalk  trorpaiT.tra  ii.  .>jika 
V  attainted  at  the  fuit  of  the  party/'  if  the  damages  are  too  fmaU,  tbc  Cburt  has  power  i«  Inciealt 
dicms  ibrihie  word  (aWard)  properly  bdooga  to  tlie  Courts 

[13;  In  trifpafi  fir  cutting  bis  tnes^  upon  not  guilty  pleaded,  ^^-^  ^St 
the  Court  cannot  encreafe  the  damages  given  by  the  jury,  be-  g'j  _^^ 
caufe  it  lies  not  injbeir  connfance.     3  H.  4.  4.  Br.  Dj 

■.  mages,  pi; 

40.  cites  S.  C.-^Fitzh.  Damigeir  pi.  54-  cites  S.  Cl— Jenk.  eS.  pi.  «|.  cites  5.  C: 

f  14.  The  law  is  the  fame  in  irefpafs  for  taking  his  goods.  Jcnk.68  pU 
*9hT6.  »o.b.]  ,    /^  *        '         ^9-"" 

[15.  In  an  appeal  of  rohhery^  if  die  defendant  be  acquitted^  and  r'  2*1 1  1 
it  1^  enquired  of  the  daniages,  arid  it  iis  found  to  20s.  the  Court;  Becaufe  it 
cannot  encreafe  the  damages,  becaufe  they  know  [or  by  reafon  of  is  the  de- 
iJicir  knowing  that]  the  appellee  was  long  in  prifon^  wheii  the  in-  p"*'  ®^.'^® 
^ueft  had  tixcd  the  damages  befc^re.    42  Alt  19.]  ih^\n^^\ 

had  not 

been  takM  foober.    Br.  Dandagci,  pi.  t%  A-  cites  S:  C. ^S.  C.  &  3.  f\  fkr  Kdiviit^  and  tl^  bc- 

mXt  it  wU  taxed  by  the  inqi^eft.    Br.  Abridgment^  pi.  30.  cites  3*  C. 

•  *  ' 

[16.  In  fucK  d£fion  whin  the  principal  demand  is  Ceriainy  the  Br.CJoj^*, 
Gottrt  may  eocreafe  damages,     xo  H.  6.  24;  b.  Curia.]  ^  c  — -'^' 

Fiti.  Damages,  pt.  jt.  citesS.  C; 

f  I  J.  Js  in  debt  upon  the  arfedrages  cf  an  accoussij  if  the  jnry  Br  Co'\%, 
£nds  it  arrear^  and  gives  damages^  yet  the  Court  mat  encreafe  it^  gJc^Jjl''* 
"Deouife  die  demand  is  certain;     10  H.  6;  24.  b;  adjudged.  J  a^  hdelt 

*    ,  .  ^    .....       .  a^aiftfi  t'l't 

fyftvertl  frJkeipn  Upon  afi  obligation*  the  plaihtiff  had  feveral  judgmenta,  and  damage,  cvrr.  "  v, 
Yit.  againft  each  the  Turn  which  the  jury  found,  and  the  Cpurt  increatrd  the  dam^gis  over  z.'u^ 
Above  the  verdift- to  a  mark;  qvod  nout  but  it  ia  (aid - elfewherC}  Chat  be  AuU  h^ve  but  c'nc 
cxecmioii.    1^.  Damages,  pi.  57.  cites  14  li.  4.  19. 

[tS.  The  CioUrt  majr  abtUgt  cf/h  af  fuit  by  the  jury.    19  Hj  Br  \\,m^. 

.-i.42.  b.  43.1  n.c„,,ol.8. 

T  ^^  •*  Cites  igli.n. 

4J1.  s;  C.    ■    '     FitiK.  Damages,  pi.  86.  cues  Z,  C. 

10.  Appeal  of  mayhentj  the  inquefl  taxed  damages  to  icot.  and 
CAofringion  increajid  them  to  lo  marks  ;  and  wilby  faid,  that  it 
Was  too  little,  by  which  Shard  awarded  the  damages  to  lo/.  not- 
ifrichftahdizig  the  firlt  judgment.  Br.  IJamages^  pi.  iii.  citc<i 
30  A£  30. 

go.  X  refpafi  for  that  the  defendant  beat  and  mayhcmed  him  % 
f|it  defntdani  pUaded  k$t  guilty^  zhi  \%  found  guilty  dX  the  nid 

X  21  "^'vis^ 


t7s  t^masejki. 

pHaS)  Inhere  the  plaintiff'  gave  in  evidence^  that  he  tuds  nutyhemii 
at  the  fame  time^  and  the  inquejl  found  accordingly^  and  damagef 
18/.  and  at  the  day  in  hank  he  fhewed  the  maym  to  the  Ceu>t^  and 
prayed  increafe  of  damages^  and  the  Court  awarded,  that  he  re* 
cover  the  tSl.  taxed  by  the  jury^  and  22l.  over^  viz.  40I.  in  alK 
Br.  Damages,  pi.  86.  cites  39  £.  3.  20. 

ftl.  Trefpafs  of  trees  cut ;  iffue  was  iolned^  and  faffed  for  the 

plaintiff  to  the  damage  of  5/.      The  plaintiff  prayed^  that  they 

Would-  itlcreafe  damages.     Thirn*  faid,  we  will  not  incfcafe  da-* 

inagcs  of  trees  cut ;  for  it  dors  not  He  in  our  conufance^  by  which 

«SMpl.38.  ^ty  increafed  cojls^  and  not  drjmages^  quod  nota.  ♦     This  is  in* 

^'^  tended  of  fuch  matter  which  lies  not  in  their  conufance,  but  of 

fuch  matters  which  lies  in  their  conufance^  they  may  increafe  after 

verdin'  upon  iffut^  and  fo  it  was  agreed  by  the  prothonotaries  of 

^  C  B,     Hill.   3  M.   I*  in  trefpafs  of  battery.     Br,  tit.  Abridg- 

tnent)  pU  36.  cites  3  H.  4.  4«  « 

22,  In  attaint  J  the  cofts  were  increafed  by  the  Court.  See 
fir.  Attaint)  pi.  26.  cites  8  H*  4.  23. 

23*  The  Court  cannot  increafe  damages  after  iffue  tried  be* 
tween  the  parties*     Br.  Abridgment,  pi.  25.  cites  8  H.  4.  23. 

24  The  Court  adjudged  damages  by  the  view  of  die  perfon^* 
who  was  beaten,  to  200  marks^  which  was  adjudged  by  infpeifion* 
fir.  Damages,  pi.  49*  cites  9  H.  4.  I. 

25.  In  replevin  the  ifTue  was  found  for  the  plaintiiF  to  thd 

damage  of  20A     The   plaintiff  prayed  his  judgment,  and    the 

Court  would  net  give  Judgment,  unlefs  the  plaintiff  would  releafi 

fart  of  his  damages^  and  it  was  faid,  that  by  the  fame  law  that  they 

may  increafe  damages,  they  may  abridge*      Quod  nota.      Br4 

Judges,  pi.  22.  cites  it  H.  4.  lO. 

[  ^74  3      ^  '  'Debt  againft  A*  upon  an  obligation,  the  defendant  pleaded 

non  eji  factum,  and  it  was  found  againft  him  to  the  deunage  ofthret 

marks*      The  plaintiff  demanded  judgment  as  the  inqueft  had 

found,  and  increafe  of  damages  at  their  difcretion,  by  which  it  was 

awarded^  that  he  recover  accordingly,,  and  one  mark  over  of  in-' 

ereafe*     Bt,  tit.  Abridgment,  pi.  35.  cites  14  H.  4.  29. 

fir.  Abrldg*      27*  l^an  inpiejl  of  office  ta  inquire  of  damages,  the  Court  n»y 

SDent,pi.  7.  abridge  or  increafe  the  damages.     Br.  Damages,  pi.  144.  cites  * 

citci  19  H.     _   fj    ii     -^ 

§.io.s.c.  9H.  6,  TO* 
*  It  ihould  be  19  H.6. 10. 

28.  But  contra,  upon  iffue  tried  upon  the  principal  between  party 
emd  party,  quod  nota  diverfity.  Ibid,  and  cites  7  H.  4.  31* 
3  H.  4.  4.  and  34  H.  ^. 

29.  Note  per  Cur.  that  where  the  demand  is  certain,  as  in 
aSion  of  debt,  &c.  the  Court  may  increafe  as  well  the  damages  as 
the  cojis,  quod  nota.    Br.  Damages,  pi.  137.  cites  10  H.  6.  42.  25^ 

30.  And  if  the  jury  in  debt  finds  2CJ.  for  cofls  and  damages  in 
0ne  and  the  fame  fum,  the  Court  may  increafe  it  to  20s.  more, 
^uod  nota.    Ibid. 

31.  Forcible  entry  found  for  the  plaintifFtp  the  damage  of  20l* 

nao  it  was  awarded)  that  be  flxould  rccgyer  %q\%  taxed  by  the  in« 

queff 


jQueft,  and  40I.  over  by  the  ftatute,  vi^.  60I,  in  all,  and  fo  fee 
that  the  Court  trebled  the  daiiiages,  Br.  Damages*  pi.  70.  cites 
19  H.  6/6. 

3i.  In  ir^fpa/s^  the  defen'Iant  irr^arled  till  another  term,  and 
at  .he  da^i  made  default^  by  which  writ  was  awarded  to  enquire  of 
damages,  which  found  2ol.  damages,  and  4].  cofts,  and  thcreforq 
the  Court  abridged  the  damages  to  20  marks,  and  the  cofts  to 
four  marks  \  for  where  it  is  upon  writ  of  inquiry  of  damages^ 
the  juftices  may  increafe  or  diminifh  at  their  pleafure;  for  it  is 
only  an  ioqueft  of  office  to  inftru(S  them,  and  they  may  aflefs  the* 
damages  themfelves,  without  awarding  any  inquell  of  office,  or 
writ  to  inquire  "of  the  damages,  if  tHcy  wilU  Br,  tit.  Abridge 
ment,  pi.  7.  cites  19  H.  6,  10. 

33.  But  where  the  inqueft  pojfes  upon  thf  principal^  vi«.  upon 
the  ijfue  between  patty  and  party ^  there  the  Court  may  increafi 
fo/lsf  bui  not  increafe  nor  dimini(h  damagei  \  for  there  the  party  is  a( 
bis  attaint,  but  upon  inqueft  of  oHice,  he  cannot  have  attaint,  quoc| 
nota  differentiam,  but  where  they  give  excejfive  dmiages  upon  tho 
iflue,  there  the  Court  may  ceafe  judgment,  till  the  plaintiff  wiU 
releafe  his  damages  to  a  reafonabl.e  fum,  quod  nota^  Br«  tit, 
Abridgoient,  pi.  7,  cites  19  H.  6.  lO, 

34«  ill  trejpqfs  by  two  againjl  three  the  one  appeared  and  pleaded 
to  i£uey  and  the  ot^^n  made  default^  and  at  the  day  of  nifi  prius  ic 
was  found  for  the  plaimiff  to  the  damage  of  joo/.  which  they 
fevered,  fcilicet,  40/.  for  the  value  of  the  goods^  and  60/.  for  th^^ 
fofls  of  the  fuit ;  the  plaintiflF  prayed  judgment  and  the  Cour^ 
thought  the  cofts  top  high ;  and  per  Cur.  if  it  was  not  for  th© 
two  who  nwde  default  thie  cofts  ftiould  be  abridged  ;  for  they  may 
as  well  abridge  as  increafe  cofts,  but  by  reafon  of  (he  two  \\\  thQ 
iimul  the  Court  was  in  doubt;  for  in  trejpafi  agaiiji  two^  if  thQ 
one  appears^  the  plaintiff  (hall  count,  that  he  together  with  th^ 
©Cher,  did  the  trefpafs,  and  though  ag<iinft  the  one  the  pwocefs  is 
determined,  yet  againft  the  other  procefs  {ball  be  awarded,  and  they 
could  not  know  to  what  cofts  this  may  come.  And  after  all  was 
4ifcontinued,     Br.  tit.  Abridgment,,  pi.  9.  cites  21  H.  6.  |0, 

35.  In  debt,  the  jury  found  the  debt  and  damages  to  26s,  S4» 
Knd  the  Court  irjcreafjd  the  damages  to  13s.  4d.  beyond  thQ 
firil  funi,     Br.  Damages,  pi.  139.  cit-s  3:;^  H.  6.  i, 

36*  Damages  were  increafcd  in  C(jfts  by  reafon  that  th©  de-* 
fendant  delayed  the  plaintiiF/^^  inyun^lion,  Br.  Damages,  pU  165^ 
«ites  zx  E.  4.  78. 

37^1  In  trefpafs  local  they  cannot  abridge  nor  increafe  the  da-  L  ^7jl  J 
mages  i  contrary  of  the  cofts ;  per  Fitz^hirbert,  Englefield,  and 
Shelley^  And  therefore  after  demurrer  when  the  inqueft  and 
damages  were  awarded  and  returned,,  the  Juftices  at  the  prayer  of 
the  defendant  and  his  counfal  would  not  abridge  danvvges^  quo4 
nota,     Br.  tit.  Abridgment,  pi.  I.  cites  27  tl,'^.  2. 

38,  Note,  it  was  holden  for  law^  that  ^^^  Ju/iice^  m^v  tnc^eaf^ 
hut  not  de<reafe  damages^  hecaufe  the.  party  may- have  an  attaint. 
But  note,  contrary  by  Anderfon  an4  l^W^ttX^  J%  Qodb,  133% 
fit  liJK    Hill.  29  tixtU  <^%  6-  Anon, 
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.39.  In  an  ajfault^  battiry^  and  w^unding^  -die  plaitttiflF  ifttf 

yerdid  moved  the  Court  for  an  increafe  of  damages }  the  Court* 

iaid  they  could  not  do  it,  if  the  word  maihemavit  was  not  in  tbit 

declaration.     Vent.  327.    Hill.  29  &  30  Eliz*  B.  R.  Anon. 

Voy.  ^1.  40.  The  plaintiff  declares  in  debt  upon  obligation  af  16/.  to  hit 

^'uaiiiflto-  ^^^^/'?/^'0^'  2"^  "PO"  non  eft  fi^uni  pjeaded,  the  y«rjp  Auji  J 

tidcm  vcr-  '^^  damages  to  jL  and  40s.  9ofts;  ancj  th^  Court  increafed  the 

j»U«  cojis  4/.     So  he  had  judgment  to  recover  hiis  debt,  and  damages, 

and  cpfts  to  13K  which  is  more,  than  in  his  count,  and  this  was 

affigned  for  error.     Sed  non  allocatur.     For  ahhough  the  jury 

cannot  give  more  damages  than  the  plaintiff  coaniSj  yet  the  Court 

may  sncrea/e  them  as  they  tleafe  \   wherefore  the  judgment  was 

affirmed.    Cro.  £.  5444  pK  13.    Hill;  39  Eli^s.  B.  R.    Wolf  v. 

Mcggs. 

41.  Trefpafs  of  battery ;  one  of  the  defendants  pleaded  not 
guilty  I  the  other  ju/tijled*  The  iffue  again fi  him  tuasy  de  Jon  tort 
demefne^  and  one  ven.  fac,  was  awarded  to  try  theie  ifTues ;  and  i^ 
ivds  found  for  the  plaintiffs  and  judgment  accordingly,  and  error 
^hereof  brought,  becaufe  the  plaintiff  declared  to  his  damage  of^(Jm 
and  the  damages  affeffed  by  the  jury  were  35/.  and  the  cofts  inereafei 
by  the  Court  were  61.  So  the  plaintiff  had  judgment  to  recover 
41I.  which  is  more  than  whereof  he  declares ;  Ted  non  allocatur  i 
for  the  damages  found  by  the  jury  being  Ie&  than  he  counts^ 

g though  the  cofts  amount  to  more  it  is  not  material.    Cro. 
.  S6f).  pi.  47.    Mich.  43  &  44  £Iiz.  in  Cam.  Scacc.    Qomb.  v. 
iparew.  * 

42.  Trefpafs  for  breaking  bis  clofe^  and  cropping  200  pear^trees^ 
and  TOO  apple-trees  j  upon  notguiltY  pleaded,  the  plaintiff  had  a 
verdi£t  and  damages  to  40!.  l^e  defendant  moved  the  Court  to 
mitigate  the  damages,  it  appearing  upon  affidavit  that  the  plaintiff 
would  have  accepted  5I.  before  the  adion  brought  f  but  the  Court 
faid  that  they  could  not  diminijh  the  damages  in  trefpafs^  which  is 

^ocalj  and  therefore  it  coidd  not  appear  to  them,  azid  judgment 
accordingly.     Brownl.  204.    Mich.  3  Jac.    Delves  v.  Wyer. 

43*  In  trefpafs  for  an  ajffault  and  battery  A*  and  B.  A.  ap^ 
feared^  &c.  and  a  verdiif  was  given  againji  him  ;  the  dtber  was 
in  the  ftmul  cum  \  and  damages  taxed  againft  A.  to  jpl.  but  the 
Court  upon  view  ef  the  mayhem  increafed  the  damages  to  40/. 
qnd  afterwards  a  verdiH  was  given  againji  B.  and  damages  taxed  ; 
and  then  it  was  moved^  that  the  Court  upon  another  view  of  the 
*  wound  would  increafe  damages  againji  B.  for  that  A.  had  mur» 
dered  fhe  officer  that  came  to  ferve  the  execution  upon  him  for  the 
40/.  Jo  that  pojjihly  the  plaintiff  might  recover  nothing  againft  A* 
But  it  was  denied  oy  the  Court,  for  that  they  could  have  the  view 
^ut  once  in  tl{C  fame  action,  but  if  he  had  brought  (everal  afliom, 
\\  would  have  been  otherwise.  But  the  Court  direded  the  pl^ntiff 
to  ftay  till  A.  w^  banged,  and  then  they  might  make  the  view 
and  increafe  the  damages.  Litt  Rep.  51,  52.  Mich.  3  Car. 
C.  B.  Anon. 
ffett.93.s.  '  44.  In  battery^  judgment  "wzs  given  upon  non  Jum  informatus^ 
p. acc<^rd-^  ftiid  aftcrwards  tbcfe  w^s  a  writ  of  inquiry  of  damages;  on  a 
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itooM  ^wnest^  At  iuesKBgpf  At  Ccort  fiif^  Astt:  in  Cidi  caJes 
they  never  wtpiw  alter  dte<bang£3^i»beiei^ 
«RM^flrr  «f  rifr  0iy»irjl  of  «fanBflg|39L  LkuRq^  150L  iyck.4Ctf'* 
C.B*   StaaSeliGib. 

^45*  In  trfffffi  fnSBms  mmkibasch  io£  JimujgiM  wirr  ffwtm.  _ 

Cited  bf  Ciociur  J.  as  &  cafe  ir>  B.  IL  »  urfucb  fca£jr«»  1^^^^ 

£st.  Rw. i$>.  n SiBnIe/frcafe.  Pa&h. 4Car. 

4&  infit$A4ifi,A£i/i^Asei£ded^ 
mnihemame^  &c^  Aaci  apoa  ^le  be  gai^  i»  rMSrarir  iiBttf  tirA^ 
Jiautant  dipbapgtd  m  ^rat  pm  m  m  fiip  wklhmt  ffiwng  matiie  or- 
fording  ta affltm^k^  mktriBy^  fh-  ftahmff  ttfi  an  nftaaad  mitgm 
It  appeared  ugctx  die  e«ideixs>  tfass  ct  was  ^Shb  wkBamt  mnf  ie^m 
or  intentioaoir  the  defendlEcut^andi  tbezefetc  tAe  juor^gwe;  bHt  lol^ 
iaaaag^i  iv&eieupon  ifae  Couft  wa*  vamti  to  coorcaiE  tbc  «b* 
ttangsi  upon  vievr  of  Ar  mmkysxm^  (as:  tbey  fQ%fi^)  acai &d^  ms 
S^en.  tma  t»  psoduce  his  wxtndlesy  Ih&  their  cttidbnee:  beaog;  lils 
fime  in  effed  as  at  Ae  trkTy  Ae  CmkI  woyki  BDtiacreafei&eaaBs 
be(ide&  t6t  partiatlip  i  oftke  mmhtm  bn»g  not  Jet  forA  im  Shiat  data* 
r'miun^  but  generaify  f»i  mmhtmaoit^  dke  Court  pid  thai  fht/f  fomntig 
imreftfe  ^e  damagn  ttgim  vino  of  tbt  wauitm  unlifi  dk  judgn$f  At 
mpfrhn^  &?•.  hfirt  vdhm  ftwtn  ^id^  arrifi  the  fartkwltvrs  of 
the  mai&em  i»  Ae  Coar^  and  tfiac  Aefe  «eie  tfte  iTraffnuis  ivWii 
tbe ptaintiflF  oflitdl cd  poMre  Qpcoft  tbe  cvidecoce  at  tbe  toA^ 
ctherwife  it  eamtot  appear  to  d^  Cmart,  that  tbey  aie  tke 
anaibems  £br  whkb  tbe  plaiatifir  bad  dedaced.  Sid.  ia8»  pL  S2. 
HilL  14&  15  Car.  a.  BL  R.    Aoget  v.  Shatteftan* 

47*  la  treipa&  for  a<fcirff»  htdUr^  and  maihua^  the  jmyjpnt  txfy 
lOi»  damages  i  but  the  Cbart  vpoo  view  of  the  maihcm^  (vriudi 
was  a  brdttn  Ifgj  aod  upoo  afEdavit  of  the  chaiges  to  die  fiirgesa^ 
iacreaiied  the  damages  to  qjoL  qiG  caiife^  Sdc  and  nam  caufe  was 
Hiewn  (viz*}  that  the  jhioti^^ntajift  firti^  n  w6mi  part  0/  his 
hodf  be  was  OKdiBed*     But  per  Hale  (S.  a»  if  the  phiobfF  alkges 
that  he  was  maiooKd,  that  is  ground  eiaoagh  ;   and  afteiwanb  it 
was  held  bjr  Hale  &  tot.  Cur»  thi  damages  ma^  b$  hnreajfid  whure 
Ae  word  mayhemavit  is  in  the  eUetaratr^n  ;    btit  the  xtCual  and  better 
way  had  be^  to  expreft  the  manner  of  the  oifiuhein  and  that  im  an 
a£ban  of  bafftry  the  Comri  mgbt  ina^saft  At  damages  wpcn  the  mevf^ 
if  the  mamer  of  the  battery  was  aBqg^  in  the  count.   Hardr. 
408.  Patch.  17  Car.  2.  in  the  Exchequer.    Aftftin  v.  HiHiars* 
'  4S.  The  pbimiffs  in  an  afHon  of  krtiety  declared  that  the  dt^  ^•433*?)- 
fmdaniJrueJt  the  imfi  whereon  the  wife  rode^ ja  tlm$  the  hsrje  rmt  ^'^^^ 
4t00r  widi  her,  vAesAf  pke  M^ai  ibrsmm  dnun^  emd  omAer  hmrft  %\  e.  mn». 
ram  smtr  bety  whir ehf  fir  Ufi  tbtufe  af  ttoa  ef  her  fngers*     The  tiomtt.  a»- 
jwy  bad  given  them  48/.  damages^  aool  d^  moved  the  Court,  j^f^/"*^ 
upon  view  of  the  moibem^  to  inoreafe  then)  i   whereupon  the  de-  coan  ' 
claration  was  read  1  but  the  Gmrt  thenght  thf  damages  given  by  the  would  not 
ymfiiffidm.    Mod.  24.  pi.  65.  Mkb.  21  Gmt-  2.  B.  R.  Dod-  Jj^^JiJ^, 
weQ  and  Ux.  v.  Burfbrd.  groi>smig>>t 

fay,  bec»»i  e 
it  was  doiiljtc^,  whether  it  miglit  be  increafcd  opon  the  vicw»  in  m  imtcli  m  ibcfe  is  not  any  may* 
Jkm  OT  womdinf  Wc  diie^y  bm^c  by  the  pafiy,  but  that  k  b  latbcr  by  acndcai^  ris.  tM 

X  4  comin^' 
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coming  of  the  other  horfe,  and  how  he  came,  and  whether  the  feme  migbt^liave  afi^ied  him  ii 
tnattcr  of  evidence,  and  fo  they  denied  to  incrcafe  the  damages. 

49.  Collaterall  damages  fliall  be  confidered  in  equity  on  penalty 
of  a  bond  to  fave  harmlefs,  Sid.  442.  HilL  7.1  ii  2%  Car.  2. 
B.  R.    King  V.  Atkins. 

50.  M.  brought  an  aSion  of  ojfault  and  hattiry^  ogainjiy.  5. 
who  pleaded^  dt  fon  ajfault  demefne  j  and  a  verdift  being  for  the 
plaintiff,,  they  gave  him  6/.  damages  at  the  ajjifes\  but  upon  view 
of  the  mayhem,  it  appearing  that  he  had  lofl  two  of  his  fingers^  and 
was  thereby  dijabled  to  follow  his  trade  of  cloth -Jhedringy  the  Court 
iKc  eafed  the  damages  to  lOoL  Freem.  Rep.  173,  pi,  185.  Mich.  • 
1674.  C.  B.    More*s  cafe. 

r  277  T      51.  Adjudged  in  an  aSion  oi ajfault ^  &c.  that  where  the  plain- 
tiff declares  of  a  wounding  by  the  word  tnaihemavit^  it  is  clear  the 
damages  may  be  increafed,  though  damages  are  given  by  the  jury. 
3  Salic.  115.  pi.  6.    Cook  V.  Beale. 
td.  Bi>-m.       ^2.  So  it  is  where  the  plaintiff fets  forth  a  wound  fo  particular 
Sn  8  &     '"    ^^  declaration^  that  by  the  defcription  it  appears  to  be  a  maihem  ; 
w.  3.  s.  C.  and  fo  it  is  where  the  wound  is  viftble  and  apparent  j  and  this  may' 
#c  s  P.  re-   be  done,  whether  damages  are  given  by  the  jury  upon  an  iffue 
coldineiv.    P'^icd,  or  upon  a  writ  of  inqM,iry.    3  Salk.  115,  pi.  7.    Cook  V. 
though  ih"   Beale. 

word  inav- 

bemavit  it  oot  in  the  declaratiooi  and  citet  Raft.  Appeal  46.  aad  8  H.  4*  ai*  V« 

td.  R.»ym.  53,  Sut  this  increafe  of  damages  mujl  be  given  by  the  courts  at 
Hi  L  8^\  q  ^f^tfl^i^ltr  upon  the  view  of  the  wounding,  or  upon  affidavits 
W.  3.  s.  c.  made  thereof;  and  it  cannot  he  done  by  the  jufiices  of  nifi  prius^ 
&  S  F.  re-  ^ho^  if  the  wound  is  very  great ^  muJl  endorfe  the  evidence  on  thi 
t.\\-y  OQ  h.  P^^^»  ^^^  Upon  fuch  evidence  the  damages  void  be  encreafed^  though 
3.  ?o'  b  2a  the  wound  \uai  not  fet  forth  in  the  maihemavit  in  the  declaration^ 
f-3«i.      3  Salk.  115.  S.C. 

and  Hbidr.  408. 

Ld.  Raym.  54.  And  yS  it  is  without  fuch  indorfement^  where  the  caufe  wai 
S.C.^iks'p.  '^'^^  befrf  a  judge  of  that  cuurt^  where  the  motion  is  made  for  in- 
Pci  Powell  creafe  of  damages.    3  Salk.  115.  pi.  8.    Cook  v.  Beale. 

J.  atid  ihc 

teporicr  adds  a  Dota,  that  this  cauf^  was  tried  before  Powell  himfelf. 

55*  'T'refpaf?,  af/avlt  and  battery.  The  plaintiff  declares^  thiti 
th.  aeferdant  lum  manu  fua  ipfum  Thomam  Cook  fuper  ^nif 
trun.  cculvm  fefcujjit  et  violavit  ita  qucd^  the  faid  Thomas  Coc3c> 
viz.  the  plaintiff,  pe>itus  inhabilis  devenit  ad  fcribendum  vel  legen^^ 
dvnu  being  an  offcer  of  the  excife^  &c.  Not  guilty  jdesKled* 
Verdict  for  the  plaintiff.  And  Birch,  ferjeant,  moved,  that  the 
Cou-t  would  increafe  the  damages,  upgn  affidavit,  that  the  plain- 
tiff hjd  loll  his  eye.  But  the  Court  ordered  the  plaintiff  to  appear. 
in  C(nir:  in  perfon,  for  otherwife,  they  could  not  incrcafe  the  da- 
ir^agcf^ ;  uj,on  which  tnc  plaintiff  was  brought  into  court.     And 

Afterwards  the  Courts  after  fevend  mocigas  refc4ve<^  (^  the  (kurt, 


ftMf  imnwrft  thi  dmmagit^  if  tbr  wound  bi  appannf^  though  it  h 
not  a  maim.  And  fo  it  was  done  in  the  cafe  of  the  Lord  Foliot* 
Therefore  in  this  cafe,  becaufe  the  wound  is  vifible,  though  it  be 
no  mayheni)  (for  it  is  not  a  mayhem^  becaufe  the  eye  is^  not  wholljf 
out|  but  the  plaintiff  only  declares,  quod  inhabilis  ad  legendum  vel 
tbribendum  deventt  by  the  wound,)  yet  damages  may  be  increa(ed« 
And  Powell  J.  iaid,  that  Holt  Cb«  J.  was  of  that  opinion.  Ld. 
Kaym.  Rep.  176.  HiH.  8  &  9  W.  3.    Cook  v.  Beal. 

56.  So  (per  Powell,  ).)  though  thi  lo/s  of  a  nofe  is  not  a  may** 
Kem  to  bring  an  action  felonice  for  the  lols  of  it,  yet  the  Court 
may  in  fuch  cafe  increafe  the  damages.    Ibid. 

57.  And  he  Slid,  that  the  Court  might  increaft  the  damages  upon 
a  writ  of  inquiry^  becaufe  that  was  but  a  bare  inqueft  of  office. 
And  Sty.  345.  I  Le.  i  ^9.  Bend.  158.  Litt.  Rep.  51.  Hutt.  i2t. 
53.  I  Old.  423.  I  Mod*  24.  were  cited,  and  a  cafe  between. 
SwALLEY  AND  Babington,  where  in  a  general  adion  of  af« 
fiiult,  battery,  and  wounding,  upon  view  the  damages  were  in- 
creafed  about  four  years  ago,  upon  the  motion  of  Serjeant  Lovell* 
Ld.  Raym.  Rep.  176.  Hill.  8  &  9  W,  3.    Cook  v.  Beal. 

58.  The  plaintiff  wai  arrejled  at  the  fuit  of  the  now  defondant^ 
in  a  fiSttious  a^ion^  without  any  colour  of  reafon ;  and  afterwards 
iki  brought  4fn  a£fion  of  Jaife  imprifonment  againft  the  defendant^ 

and  the  jury,  gave  him  8c/.  damages  \  and  upon  a  motion  in  arreft  f  1^8  1 

•f  judgment,  becaufe  the  daoiaees  were  exceffive,  it  was  oppofed 

by  the  plaintitPs  counfel,  and  inUi^ed  that  be  might  have  the  be^ 

Defit  of  the  verdict,  which  was  granted,  and  accordingly  the  plains 

tiff  had  judgnunt.   8  Mod.  296*  Trin.  10  Geo.  1725.    Herbert 

V»  Morgan. 


(L)     [Mitigated,  or  Increafedj 

In  Refpcft  of  the  PUa ; 

[And  CircufnJlancesJ\ 

[1.  TN  infpafs  for  taking  bis  goods,  to  the  damage  of  20/.  if  the  •  See  (R) 

X  'defendant  pleads  an  arbitrament  made  in  anothef  country^  P^-  4- 
■^d  this  is  tried  againJI  the  defendant^  and  damages  affeffed  for  thi 
trefpafs^  yet  inafmuch  as  ^\i^ foreign  jury  could  not  have  full  conu^ 
fiance  of  the  irefpafs^  and  the  defendant  hath  ♦  not  denied  the  da-- 
mage  to  be  according  to  the  county  the  Court,  with  the  a/Tent  of  the 
plaintiff,  may  encreafe  the  damages,  and  to  fo  much  as  the  plaintiff 
rath  counted.    13  H.  4.  7.  b.] 

[2.  In  an  aSiion  for  taking  bis  goods^  if  the  defendant  avows,  f^mA^t^ 
tlpon  which  it  is  demurred  and  adjudged  for  the  plaintiffs  or  upon    Foi.  573. 
'^-^  ^/Jy^/f  and  damage  found  upon  the  writ  of  inquiry  of  damages,  the  ^""^w— ^ 

\  Court  may  increafe  them ;   for  the  Court  (this  being  upon  de-  ^'*  JJ*'  j^ 

murrer)  might  have  awarded  damages  without  inquiry,  therefore  c6.  dt'et  * 
the  inquift  is  but  for  their  information*    14  Hi  4.  9.  b.  3  H.  6.  »•  c« 
ao.  b.1 

[2.  So 


f}*  S^sn  Am  cafe  &e  Ctmrt  9uff  miiiaft  Ae  Usages  for  iim 

^  Br*  I^  ^  So  Im  trthofi^  if  jut^ment  hr  tnven  upon  mldkit^  9aA  a  i«nt 
j^'^iter'  ^f  i'tQuiiy  of  damages  ferved,  tbe  Court  mar  increafe  or  dimrniflK 
9^^!!!!!  |he  4amages  found  by  the  UK^ueffy  for  loot  ibcy  nught  harve 
^^Abriaip-  awarded  damages  according  to  their  difcretioa^  widiotit  SxM  writ^ 

SteT&fc'^*  *  *9  ^'  ^-  *^  ^**  *!)^^^^  Mkh-  1651*  between  f  Ley  and 
fof  kbonV  l^'^  FoCiot>  ja  aD  ai^on  of  aJUulfy  hamry^  ami  wottmUn^y  tb^ 
wmmfit^  mammr  of  the  doing  thereof  h^mg^  fpidaUy  Imd  m  the  deckratk>a 
^^J^^^  ihoBgll  ^  ra|»$tf  jr^w  200/.  iemagn^  yH  upon  gxamimaihn  tf 

Court. ittrgiom^  4md  upon  view  of  tbt  wound  in  Ccnirt^  mfd  fejr  Ibe  bn^ 

liuk  jDs-  nomfitifo  of  tboTa^j  being  done  in  the  Higk-ftreet^  in  the  day- 
*  ^ckJ"'*^  tiobr,  wim  a  fiiUettOy  widt  an  intent  ta  kill  hin^  and  tte  fiirgcm^ 
9^^*c»  by  agrecnm^  being  to  have  X5pL  fiyr  the  cure^  the  (tlamtiff  being 

•f  Sty.  3tow  in  gveal  danger  of  dead>»  and  having  loft  a  pottle  of  blood,  as  the 
^UoJ'^'  fitrgtpns  Aid,  the  Court  inereefid  $bi  d^mmgis  U  400/.  in  toto,,  and 
feems  ti»  be  juc^ment  given  accordingly.} 

S.C.&S.P. 

admitted,  but  hft  nothing  of  tbe  manner  of  the  *fiuilk«  batCerjr  ajsdl  woqadin^  befng  bfd  »  Ac 

<fethntip«>  '         S.  Cr  cited  Ldl  ]l»yiD.  Rep.  r76«  per  Cur» 

5*  In  frefpMfs  fir  bra^mg  lis  tlofe  by  RawKns  fviV/l  #  eonttnm^ 

omdOf  it  was  moTcd  by  Coke,  that  the  plaintiff  needed  not  t&  ibew 

'  a  regreft  lo  hare  damages  for  the  contkraance  of  d^e  firft  entry^ 

▼tz»  for  ^  mean  profits^     Gawdy  J*  whhouf  an  entry^  bijbetitnof 

borne  dmnufgts  for  tbe  tontinnamey  ttnlefo  in  ibe  efft  where  the  terpm, 

Br  eftMtOj  #/  the  flmntiff  in  tbe  letnd  if  determined  \   and  to  fiieh 

opinion  of  Gawdv,  the  wimte  Court  cyd  incline^  but  tbry  did  noyt 

£  279  3  refolve  the  point,  oecauie  a  regreis  was  proved.  Le.  309.  pK  416; 

.   Trin.  31  Elis*  B.  R»    Rawlins's  cafe.    Cites  20  U»  6.  15.  38 

H.  6.  27. 

a  Lnr.  t3P^      6.  In  ftich  a  pradpe  where  the  denuin(^t  is  ^  recoirer  da- 

JtM  *  ^  mages,  if  the:  tenant  pleads  non-teftnre^  or  difcUimtj  there  tbe  de^ 

cafeof  Ku».  mandant  may  aver  him  to  he  tenant  of  bis  land^  as  bis  writ  Jnp^ 

lock  V.  Fb-  pofetb  for  the  benefit  of  his  damages^  which  tiherwife  be  fionld  lofty 

•^  [^^^"jf  <M^  pray  judgment  and  enter.    Co.  Lftt.  362.  b» 

ibst  Liulctoo  *nd  Coke  are  not  to  be  undevftood  of  a  funple  plea  of  MNMcmwe,  but  of  ooo-ttim!» 
with  difclaiiDcry  as  the  pieadiog^  ulually  were  ui  L«ttlcton.^»  tinae.  ^ 

7.  In  trefpafi  of  ajatdt  andwoundingy  where  the  truth  was,  that 
the  pktintijf's  arm  was  broke^  and  he  was  in  great  danger  ftili  of 
lo&ng  the  ufe  of  it,  and  Hsit  jury  gave  but  i%d.  damages',  the  Cou|t 
wouM  not  increafe  them,  becaufe  the  manner  of  woujuling  was  not 
fet forth  in  the  declaration',  and>  per  BiDlK  Ch.  J.  it  might  be,  that 
his  arm  was  broke  iincc  the  a£Uon.  Sty.  34.5.  Mich.  165a* 
Jervis  v.  Lucas. 


(M)    Damages 


Paousejik  «7t 


(M)     Damages  Incrtafed^  or  'Decrtapd. 
By  what  Court  it  may  be. 

f  I,  nr^HE  jujiices  of  nifi  prim  have  no  power  to  encreafe  da-  Br*  ©i*    . 
JL      mages,  but  only  to  inquire  of  that  which  is  affirmed  bjr  ^j^^lJ^* 
the  inqueft.    8  IL  4.  23.]  s.  b 

Fitch.  IH* 

2.  In  trefpafs  and  battery  in  an  inferior  court j  the  judge  there  in* 
ereafed  the  damages  upon  view  to  more  than  was  given  by  the  jury.' 
The  Court  (aid,  that  the  proper  way  to  reform  this  is  by  writ  of 
error  \   for  none  but  the  courts  at  Weftnunfter  can  increafe  da- 
inages  u^n  view*    Vent.  353.  Hill.  3a  &  33  Car.  2.  B.  R. 
Anon. 

3^  Bue  a  writ  of  error  being  brought^  and  error  ailigned,  for  that 
an  inferior  court  had  iiicreafed  the  damages  given  by  the  jury  upon 
an  infpe£lion  of  the  mayheni  made  by  the  faid  battery,  the  Court 
*ieldy  that  the  inferior  court  bad  power  to  judge  upon  their  view  of  the 
mayhem,  and  to  increafe  the  damages^  and  affirmed  the  judgment, 
7.  Jo.  18^.  Mich.  33  Car.  a.  B.  R.   Anon* 


-  ^M.  2)     Damages  tax'd  by  the  fir  ft  Inqueft,     [  280  ] 
where  there  are  more  Juries  than  one. 

I-.  T  N  trefpafs  a^ainfi  two^  if  the  one  comes  and  pleads^  and  is 
I  conviSied  to  the  damage^  bfc,  and  the  other  comes  and  pleads^ 
andts  convi^edy  the  2d  jury  fhall  not  give  damages;  for  the^  2d 
who  pleaded  fhall  be  charged  by  the  iirft  verdidl.  Quod  nota, 
Br.  Damages,  pi.  2o.  cites  44  £.  3.  7. 

•  ft.  Forger  of  deeds,  by  which  lie  was  difiurbed  of  his  poJfejUion  of 

fuch  tenements  in  D,  in  the  county  of  K,  and  of  fuch  lands  in  Z.  and 

alleged  the  forging  at  D.  in  the  county  of  K.  and  brought  the  aSiion 

in  the  county  of  K.  and  fas]  to  the  land  in  the  county  of  K.  the  de^ 

ffftd^mt  pleaded  aplea,  to  the  iiTue,  and  to  the  land  in  L,  other  ijjue^ 

and  thejuny  ofKl  appeared  and  found  for  the  plaintiffs  and  the  jury 

of  L.  did  not  appear^  therefore  it  was  ordered,  that  the  jury  who 

appeared,  fhould  tax  damages  for  the  whole,  and  therefore  the  in* 

.  flueft  aflefled  damages  for  the  land  in  K.  to  lol.  and  for  cofis,  if  he 

mtiiSA  at  L.  to  iocs,  and  for  the  forging,  as  to  the  tenement  in 

(rQndon  81.  and  for  coils  of  his  fuit,  if- it  be  found  for  him,  40s. 

pver  the  iocs,  and  fp  damages  and  cofts  fevered,    fir.  Damages, 

pi.  74.  citj^s  %i  H.  6.  51. 

'^.  If  two  plead  not  guilty  fever  ally  in  trefpafs^  and  feveral  venire  $•  P.  Br. 
factas*s'm  awarded,  the  inqueft  that  firft  paiTed  (hali  affefs  damages  ^^amaffw, 
a^ainft  all,  and  the  fecond  jury  ihaU  not  aflefs  the  damages,  and  s/^!  ^IT 
there  the  other  defendant  ifhall  be  ch^ged  of  the  damages,  by  the  ^hrre/eve- 

inqueft  ralfk^e* 


kzo  JDrnnngenT; 

%it  ffu0  hi  inqueft  which  paflcd  upon  the  iflue,  to  which  he  was  not  a  party, 
Stcrt!i'*"^  but  he  was  party  to  the  original,  quod  nota,  and  therefore  may 
m^Jkti  de-  have  attaint  alfo ;  per  Moile,  &  non  negatur,  and  in  ihis  cafe  the 
/iitlt,  yet  Jecond  inquejl  Jhall  not  c^fs  dMTnageSy  quod  noCa.  Br.  Brief  de  en- 
',«S'L'rr  q"if«^  pi-  8.  cites  39  fl.  6.  I. 

U4E  diA«gei  for  mil,"    ■■«  Rr.  Actaint,  pi.  4^.  cites  S.  C. 

4.  Af^er  ijsu$  in  trefpafs^  the  defendant  canfefsed  the  a£lion  by 
which  the  fame  inqueft  enquired  of  the  damages  and  no  other, 
Br.  Enqueftj  pi.  67.  cites  18  E,  4,  7. 

5.  Jf  an  a£t\on  of  trejpafs  be  brought  againji  twoy  and  they  plead 
teveral  pUas^  and  afterwards  one  of  them  is  found  guilty  hy  a  feveral 
jury^  that  jury  Jhall  afsefs  all  the  d'^' mages ;  and  if  the  other  he  after  ^ 
wards  found  guilty^  he  Jhall  be  fuhje^l  to  the  faid  damages^  although 
he  was  not  party  to  the  faid  jury  \  and  by  the  fame  reafon  that  he 
fliall  be'  charged  with  the  fame  damages^  by  the  fume  rcafon  he 
(hall  have  advantage  of  the  (atisfaftion  of  them  made  by  his  com- 
panion, per  Clench.  3  Lc»  122.  pi.  174*  Trin.  27  KHz.  B.  R, 
Anon« 

6.  In  a  writ  of  quare  tntruftt  maritagio  non  fatisfaSlo  it  was 
lound  for  the  plaiiuift',  hut  no  damages  were  afefsed  bj  the  jury^  and 
the  value  of  the  marriage  was  found  to  be  500/.  And  now  the  qutf- 
tion  was,  Whether  the  fame  might  bp  fupplicd  by  a  writ  of  en- 
quiry of  damages  f  and  the  Court  prima  facie,  feemed  to  doubt  of 
the  cafe  j  for  where  the  party  may  have  an  attaint,  there  no  da^ 
mages  fliail  be  afleiTed  by  the  Court,  if  the  fame  be  not  found  by 
the  jury  5  and  therefore  the  'Court  would  be  advifcd  of  it  \  but 
afterwards  in  the  fame  term  it  was  adjudged,  that  no  writ  of  en^ 
fuiry  of  damages  Jhould  ifsue  i  but  a  venire  facias  de  novo  wai 
granted  to  try  the  tfue  again^  Godb«  207,  pi.  294.  Klich.  i  Jaq* 
Ui  C«  B,    Cook's  ca(e« 

[  281  ]    (N)     For  what  Caujes  tbey  (hall  be  recovered. 

Not  far  the  Delay  of  the  Court. 

Sec  [K]  [i,  TF  a  man  appealed  of  robbery  continues  long  in  prifiny  and  af^ 

£1i1b' D  ^^^  ^^  acquitted^  he  fliall  not  have  damages  for 'the  long 

nages^pi-  continuance  in  prifon,  becaufe  it  was  a  default  of  the  juftices  that 

115.  csies''  they  did  not  deliver  him  at  the  firft  general  delivery ^    42  hS»  i^ 

viem,  pK  3O4  citc$  S.  C« 

Br.  Audita  2,  If  the  conupe  of  a  ftatute  merchant  iaies  the  tody  ef  the  com 

?ciieiS  C  W^  '"  execution^  without  any  extent  of  the  land^  after  he  hath  re^ 

\mx  by  ^  leafed  the  fiatute^  yet  in  an  audita  querela  the  conufor  (hall  re-^ 

finch,  the  cover  damages  for  the  imprifonmcnt  of  his  body  without  caufe^ 

cover  dftOMges  in  thii  aClion,  but  where  he  \%  oofted  of  hiA  lifld.  ■■   mi  ftfu  Damages,  pl« 34«  cket 

&.  C««^«-Ftub,  Audiu  ^aer^i,  pi. ««  cites  S*  C. 

(0)    A 


Z)amasesk  ast 


(O)    tn  what  A£Uom  Damages  fhiall  be  fii'oed  fy  the 

ConfeJfaL 

[i.   TN  an  admeafuremeni  df  dower^  if  the  defendant  comes  the  firjl  Br.  Adme»K 

A    day^  and  fays^  that  hCe  is  ready  to  admeaTure,  the  plaintiff  ^y««e«» 
ihall  not  recover  his  damages.    42  E.  3*  19*  b»J  s.'c.-^!!? 

Fitth,  Di* 
tn»gc«i  P^»  ?*•  cursS.  C»— —  2  Inft.  360.  on  the  St»t.  Weftmt  2<  13  £.  i.  cap*  7.  Ld.  Coke  fiyi» 
that  in  a  wiu  of  admcafurcmeot  of  dower  the  demandant  (hall  recover  damages  if  the  tenant  ap« 
pears  not  the  firfl  day  and  yields  to  admeafuremenc  for  the  iffues  in  the  mean  time,  hul  in  admet- 
furement  of  paiture  no  damaged  (hall  be  recovered  at  all,  and  cites  S.  C^^^— Fusb*  Damages,  pl« 
S.  S.  P.  cites  34  £.  3.— "-Brk  Damages,  pi.  24*  cites  S.  C»— *-«lbid.  pi*  16^  cites  S«  C«  aod  44 
£k  3*  ^^1  iu     »    •         ^ '  • 

[a.  In  detinue^  if  the  garnShmcntbe  prayed)  and*  the  gisrrmjbee 
C9nu5y  and  cannot  deny  the  Conditions  to  be  broke,  the  plaintiff 
(hall  not  recover  any  damages  againft  him.    8  H.  6»  1 1. J 

[3.  So  if  he  makes  default  \  for  damages  are  given  againft  the 
garniihee  to  delay.    8  A«  6.  ii*] 

[4.%  If  a  man  will  avoid  the  damages,  becaufe  he  hath  been  at  all  ^  .^^_^ 
*  times  ready  to  render  the  thing  in  demand,  he  ought  t9  come  at  •  foU  574* 
ibe  firjl  day.     ijE.  S.Jt.]  ^  y^^^^r-^, 

[5,  In  detinue/or  a  writing  againfl  an  executory  fuppofing  it  to  F«*h.  Df 
come  to  bis  hands  after  the  death  of  the  tejlatory  the  defendant  may  "**8e«.  p'* 
come  at  the  grand  dijlrefs^  and  fay^  that  he  hath  at  all  times  been  s.c.&s!!p. 
ready  to  deliver  the  writing  after  the  time  that  it  came  to  his  hands^  bur  if  he 
and  thereby  iave  damages  againil  him. '  22  Ed.  3.  9.  b.  adjudged.].  f"dama*^ci 

ihall  be  recovered  ftgainft  bia^ 

[6.  tn  annuity y  if  the  defendant  be  returned  Jtimmoned^  and  does  [  282  1 
not  comcy  but  afterwards  comes  by  attachment^  he  fhall  not  iave  da**  In  anooity 
mages  by  fiiying,  that  he  hath  been  at  all  times  ready,  for  he  fliall  ^^^  ^^f^"^ 
not  have  fuch  plea,  inafmuch  as  ht  did  not  come  upon  the  fum-  Ij^J^j^k 
mons.    29  £•  3.  40.  adjudged.]  trc/s,  and 

fiUftAatbe 
kdt  iftm  at  all  timts  rtady^  &c.  and  yet  the  plaintflF  recotered  the  •nnoity  aodt  the  damagef ;  ^uod 
iiota.    Br.  Damages,  pi.  186.  cites  1  U.  4.  3. 

7.  In  a  writ  of  aiely  coftnage^  &c.  where  the  land  and  damages 
are  to  be  recovered,  the  plea  of  tout  temps  prifl  is  not  good,  be-* 
caufe  the  tenvit  of  the  land  there  has  no  title,  but  holds  the  land 
by  wrong.    Co.  Litt.  33.  a. 


(0.  2)     Saved.    By  Recoupcr. 

i.  'T^HE  leffor  *  dtflrains  bts  tenant  for  Vifey  after  that  a  fcrm  •  Br.  At. 
'     A      of  rent  was  arrear,  and  continued  fcifed>  and  the  leflec  ^^*^^-  H'' 
recovered  by  the  alHfe,  and  the  rent  which  incurred  during  the  and  the 
fotfin^  by  ditietiia  was  cecoupQcfi  ^ud  becaufe  a  lent-day  was  arrear  w«d  (dil^ 

before  "■*^* 


2^^  JDttixtss^i 

^f^j^i^"^  before  the  difletfin,  andl  another  rent-day  after  die  recovery  by  (te 

and  that  it  ^^'^  ^P^"  ^^  diileifin,  therefore  in  aflife  of  rent,  brought  by  the 

ihouid  be  leflTor  a^nft  the  leflee  after  the  recovery,  h  had  by  the  feflee  hi 

(diffcifcs)  the  affile  againft  the  lefTor,  therefore  die  jury  were  ^oinpelled  id 


AmVeTpU*   fever  their  damages,  and  fo  they  did.    Quod  n6Ca;    Bf •  Damages^ 

aft.      *    pi*  ^4»  cites  8  AflT.  37. 

a*  In  aflUe  of  land,  the  defendant  haid  rini  ehargi^  $r  c^fiimon^ 
$ut  oft^i  fame  land  of  whieh  the  affile  is  brought  againft  him,  anc^ 
therefore  tne  damages  were  recouped  or  abridged.  Fr«  tit*  Abridg-^ 
ment|  ph  26.  cites  3  H.  6.  fol.  tilf  • 

(P)  in  what  AStions  Damages  (hall  be  recovered: 
[And  Where.]  Upon  a  Penal  Statute.  [Or 
otherwife^] 

Cro.c.559«  [^r.  1 N  an  adion  of  diht  upon  thejlat.  bf  r  ani%  Pb,  aHd  M^^ 

5!  w'ioMu,  *  /"'  S'*  *^  '*^  ^^''^^  grievidyfof  taJting  more  than  ^.for  a 
sJc:  tcU  *  dijlrefy  by  which  ad  it  is  enaded.  That  if  any  takes  more  than 
jiiaged^it  ^,  for  impounding  a  diftrefs,  he  (hall  forfeit  51.  to  the  party 
S^tcei  grieved,  over  and  above  the  fum  that  he  took  more  than  4d«  and  it 
•re  well  is  found  againft  the  defendant,  the  plaintiff  fliall  have  damages, 
f  ^**  iJ"!  though  it  be  upon  a  penal  law,  becaule  this  is  a  debt  $f  5/.  ceriaiii 
a^Tin  the  g^ven  by  the  ftatute,  and  not  as  damages^  and  thi  damages  are  U  be 
prrcedtntft  given  fot  the  delay  in  pot  rendring  the  debt  upon  the  return  of  the 
,n  Co  Knt.  r. r..  *!.:.  •.  -..  /,z.  ..  ..^./ 1 .L..  ^-..^  ^^^^j^  damftget^ 

» jwr  U  the  ua- 
given  for  the  treble  vatue^  for  tbat 
N*^ Vs  C  ^^t^^  ^^'  value  is  uncertain  till  the  recovery  ;  but  here  die  5L  is  a 
ai^^iidg.  '  certain  debt  by  the  ftatute,  and  it  ftiould  be  a  frnaD  remedy  for  the' 
xneiit  in       party  grieved  to  bring  an  a£tion  for  51.  without  damages  *  or  cofts.- 

Ariwj'd'^cr  *^i***  '5  ^^^*  ^*  ^"  *^^^«^  North  and  Mufgrave,  per  Curiam, 

tQt?Cur!^'  adjudged  upon  a  writ  of  error  upon  fuch  judgment  in  banco,  whertf 

•yd  citct  damages  were  given,  by  die  dire&ion  of  die  Court,  upon  good 

Md  SS'  A<Jvice.    Intratur,  Trin.  15  Car.  Rot.  975.] 

that  though  there  are  precedents  there  that  no  davagci  were  given,  yet  thia  doea  not  prove  thit 
they  were  not  due.— Mar.  56.  pi.  88«  S.  €•  adjprnatar**— Ibid.  oi«  ph  95. 5.  C«  AiwpiUa 
and  Jonei  conceived  tbat  the  damages  were  well  aflelled  upon  the  prcoedenta  cited,  but  Barki|e/ 
doubted,  and  eoneeivcd  upon  Pilfoid'a  cafe,  to  Hep.  that  no  coftt  fliQuld  ^  given  s  and  as  to  tno 
pfecedenrs,  he  £ud  that  they  did  not  bind  binii  for  perbapa  they  pdled  (iib  lUcado  1  ct  adyommr. 

[2.  Ihmages  (hall  be  giiren  to  the  party  grieved,  in  ah  a&ion 
upon  tke  Jlatuti  of  the  13  EL  cap.  5.  of  forgery  of  falfe  deeds^ 
New  Entries,  Jt6t.] 

[3.  Damages  ihidl  be  given  to  the  party  grieved|  in  in  adion 
upon  the  JlatuU  of%iH.%.  cap,  6.  of  mortuaries.   New  Eatriei 

Afot.^pU  [4.  IF  a  common  informer  brings  an  informttton^  or  afiaon  of 
f^  ^R^k  ^^^  ^"^  quam,  &c»  upon  a  penal  ftatute,  for  a  fum  certain  giveit' 
leH-  »Al^  ^y  ^^  ftatute^  he  Jhall  n$t  recover  U$  damaga.  M,  15  Car.  B. 
Hoddef;  R.  ia 


ft.  mdie  fifidfejoT  fJmA  aiiJ  Mufgimre,  per  Cnian^anl  dtt  ^0B,«f  Ae 
^stales  J^reed  it  (o  be  the  cooinioa  coiiHb  aski  pra£lke.  J  A^lkhw- 

■1— Hffif  aiWI'  «b«t  4ie  aai  KiweKnCt  defl^  ^  tlic  crown,  (ni  no;  bat  fv^  tlnt^UBsajei 
i  6c  giv«»  a^aiaft  ^ta.----.-.Sfle  Tic  A6boia  (A.  Sj  aodiioeao^  [A.  4] 


ftali  bcrccoFcred.    50  ■'*  ®^ 

HMgCS,  pt* 
^.   CllGt 


3E-  3.  23.  b*  J 


{6.  Ifl  a  /rfnr  facias  no  xlamages  lliall  be  recovered*    2  H.  fiu  ^^  ^- 

■VJ  j.ciicsS.C*. 

2 tarn  ^tmp^fidmt^o  prdfeai  by  ttrn,  «  tnja  Tcoovertd«  the  pretcauncst  am  daoMgoi  »s  admitted 
etc.    fir.  Scire  Fociai,  pi.  ^4.  ciici^o  £•  3.  2|. — »^  mfvm  the  Mfftmramce  of  ike  f^ty  injcire 


^atUig  v^BM^Jint  levied  ^Mu  Mf^>d  In  mfrk  i^mfnt  nfVH  ^ptauimtt  1^ the  J^md^tti \  cootrai^ 

upoa%M  defauk;  par  BcUuMp^.    Br«  Scire  J-aciac,  pi.  ^4.' cites  jo  £.  j.  23. ^Br.  Dajnagrt, 

»i«  3S.  ekes  SL  C Lat.  lot  in  a  aota.    S.  P.  timt  00  00&  ihali  be,  or  «o^fat  to  be  is  a  iotia 

tpeiaa«  jfie  ^UdwB  iak  ficr  wmj 

lai  £oirc  itt6u»M^nJI  ihe  ha 

«ii<l  did  iMteoiB^  by  which  d 

tn%«%  m^^o/^i^tmrebtcnrngMiff/fhtt  fkthtr^  if  He  Had  ippetied  and  ^eaJed 
i»a«d  «0iiaA  AifiBu    9r.  0«ai»g€i,  pL  175.  cifeci  46  £.  9.  31.- 

ifi  fihte  /meUt  tUnfim  r<eeav€ry  ^  ««  sMudtj  die  plaiotitf  (hall  not  recorcr  datnagM  nlOT  ^trewa 
pendtttg  tM  fcirc  facitt,  b«(  he  ihaU  recover  tht  arreart  pendio^  the  writ  of  annuity^  pttrjudioti— 
GiahB«   flr«  OuBi^cib  ^1*  t45«  otet^  H.  5.  at. &  7  IL  4.  t>    fior  a.^UiiU  J. 


urjf<MepiUlMJxuljs<mtUJgtdijiaiJ»ihirSttW9A  returned  warned^ 
diUringaa  iffued  afid  no  judgment  to  recover  xhe  acguiitaj,  «n(l  d^^- 
wgMiffJifit  fkthtr^  if  He  had  ippflticd  and  tileaJea  jb4  k  iu4  beaa. 


[7.  In  z/irauAm  no  damages  flisll  be  racorered.   3  H«  4«  I5«]  Br.  Da. 

|L47f  ciletS«C.  that  a  nan  iball  recover  diAagetio  attaifttCaunded  upon  a  farmrdon,  and  yet  b« 
«ajDMC  tcMver  dsiaagei  i^  iiie  feiflNidoB  4ijpoB  tviitcb  it  a  fouuded ;  bnt  at  a  jpiwiiicd  tinoa  (be 
Mcoitbs^UiiL 

£t«  la  Jeiiimt  daaiagies  ikA  be  recovered.    7,  H.  6«  15.3 
f^.  la  an  nttahu  of  a  ireehoU,  damages  fluiii  be  recovered  at  Fitmb.  XH- 
Ae  commoa  law.    3  H.  4.  15O  ^^?S4?* 

a.  GL  durt  at  comaoa  taw  a  man  nnghc  hatie  atlaiat  of  franlc-tencmeat  and  damaget  in  tbe  lame  writs 
per  HUt.-— ^la  mttMimi  if  the  plaintiif  vecovrra  reHituaoc  af  the  chin^  \xA»  yet  be  flia^  reco|«r 
damyt  beiidca.  £r.  Dajai^ti^  fd.  174.  citet  46  £.  ^  ^ 

[10.  Iq  a  warr^ntia  tbartigy  if  the  plaintiff  ncovers  pr§  ieco  &  (]  284  3 
Umparg^  he  Ihatl  not  reooTcr  damages,  and  yret  he  counts  of  da«-  See  it  £.  3. 
onget.    ai  E.  3,  57.  b.  QyaEre  iS  £•  3.  43.  b.]  4>-  ^.  pi. 

S.  F.  ii  «ftde  a  ^pUBir*  bus  xbc  nepoiter  fiiyi»  xide  ikpra,  where  damaga  ire  recovered  ia  fimiS 


[ft.  In  a  writ  of  tuarranfia  chartm^  atihot^h  ^e  ieftndant  de-  Br.  Da 
Aff  f  A/ii  bf  iffue^  yet  no  damages  ihali  be  recovered  v)h$ri  no  land  ^'5^^* 
it  kfl.   4a  fiL  3.  7*  6«    (It  feems  this  is  to  recover  pro  loco  &  s.c. butu 
tyatpforeuj'   -• 


thai  a  maa 


Chall  reco- 
ver daaagea  19  wanrantia  cbartc,  wbere  he  did  aot  lolc  tbe  land,— Filzb.  Damaaea*  pL  60.  ciitf 


{k2«  But  atbp-wifi  wbffA,  ibi  land  is  UJi.    41  £•  3.  y.  b.  j  foL  sjsi 

Fitzb.  Dimafci^  pL  ^  cttca  S.  Q$ 

13.  A 


^8^  ]DfltlMS(0« 

In  a  writ  of      [  1 3«  A  nan  fiiaU  not  recover  damages  ifl  a  writ  iff  mtjky  if  9 

t^«  ^d.    ^^  brought/4»r  /A/  acquittai  hefjre  di/if  tfs  in  hit  drfault.  ] 

and  trnants,  the  defendant  acknowledged  acquitui  bv  fioe.  Whereupon  the  plunuff  giterward* 
fued  lei.  fa.  to  fay  why  he  did  not  acquit  him,  and  d'fcadaiu  made  dctauhi  wbereupon  a  diilrtn« 
l^aa  ad  acquietandum  ifTued,  but  not  returned,  then  an  alias  ifTued  and  the  (heriff  returned  iffueaf 
ivhereupon  the  plainiiiF  prayed  a  writ  to  inquire  of  damages,  but  could  not  have  it;  bccaufc  in 
fci.  fac.  and  v^rtt  judicial,  a  man  fhall  no^  \tcwia  damages,  but  in  an  original  writt  iMit  at  laft 
tbcy  awa/drd  anoihcr  writ  of  diftringas  ad  acquietandum,  upon  which  if  he  comet  and  cannoC 
cxcufe  himieif,  he  (hall  recover  damages;  per  Belk.  but  not  upon  his  default.  Br.  Daitiaget^  pi. 
36.  cites  50  £.  3.  13.  Br.  Scire  Tacias,  pi.  54.  cite«  S.  C.  In  writ  of  mefne  if  he  de- 

nies the  deed  of  acquittal,  and  it  is  found  againft  him,  he  (hall  recover  his  damagra  without  in- 
Juiring  whether  b«  was  diArained  in  his  dcfaoU;  per  Belknap.  Fitzb.  Damages,  pi.  69.  cites  4a 
•  3-  7-  . 

In  xt/rit  ofmtfne  if  the  itfendant  pleads^  that  ttoi  dlftraintdlH  his  default^  there  the  plaintiiF  Ihall 

ytcover  by  his  acquitul  immediately,  and  damages  whtea  the  iiliie  is  tried,  Br»  Damagett  pL  x^/^ 
cites  13  £.  4.6* 

[14.  The  lavir  is  the  Jame^  though  the  defendant  delajrS  bim  ly 
denying  his  deed.    Contra,  42  E.  3.  7.  b.] 
•-riizh.Da-      [i^.  *  In  a  nuper  obiit  he  fhall  not  recover  damages.    7  H.  6^ 
r^^dlcf    35.  b.  2.  E.  3.  57.  b.] 

^afch.  7  H.  6.  6  ^4.  S.  P.  &  S.  C Br.  Damages,  pi.  66.  cites  S.  C— — Ibid,  betweeis  the 

pteas  5d  &  52  is  a  uota  that  in  nupcr  obiit  the  demandaat  ihall  recover  dam^es.  38  £.  3.  8«  ia  • 
Ibort  ooie* 

Br,  Da-  j-jg^  jj^  |^  ^  feramhuhtione fatiinda.    H.  6.  35.  b.l 

66.  cites  S.  C* 

4r;tah.Ds-  1^1 7,  Nor  in  a  writ  of  account y  for  the  auditors  give  a  confide* 
*9?dte»  ration  for  it,  yet  he  counts  of  damages,  f  7  H.  6,  35.  b.  21  E.  3, 
S.C.&S.P.  57.  b.  J  10  H.  6.  18.  b» 

by  Martin, 

and  favs  that  the  reafoA  is  bectfufe  Re  is  after  adjudged  to  account,  it  may  be  that  be  (hall  not  be« 

found  in  arrear,  and  fo  the  Court  is  notaTcertaincd,  whether  be  be  damaged  or  not,  beHdes  it  lies 

all  in  arrears  and  fo  in  effcffc  he  (hall  recover  damages  there. Br.  Damages,  pi.  66.  cites  S.  C. 

]  Br.  Damans,  pi.  136.  cites  S.  C— ~Fiub.  Damages,  pi.  39.  cites  $.C.  adjudged  per  tot. 
Car. 

^'(^'CAitd.  f  jg.  So  no  damages  fliall  be  recovered  in  an  account  as  a  r/- 
pl.  160.*  ceiverj  Scc^  where  the  auditors  give  not  any  confideration  for  the 
Hiii.  30  profit  thereof.  14  £,  3.  Account  109.  adjudged.  *  2  R.  2*  Ac« 
£li2.  B.R.  compt45.1 

in  cafe  of  *^    ^'^  ■* 

Collet  V.  Robfton,  where  in  account  againft  a  receiver  of  monies  to  render  account  quando  ad  hoe 
recjuifitus  fucrit,  damages  were  given  in  C.  B.  and  this  was  afiigned  for  error  ia  &  R.  and  not* 
vithilanding  all  obje6lions  to  the  contrary  the  judgment  given  before  was  aifiriDcd,    See  pi.  t9r 
and  the  notes. 

[285])  [19.  In  a  writ  of  partition  by  one  coparcener  againft  tbi  $thtf 
*  Br.  XH'  no  damages  (hall  be  recovered,  though  the  defendant  hath  not  been 
ec^cites'^*  at  all  times  ready  to  make  partition,  2X  E.  3.  57.  b«  adjudged^ 
s.c.&s.p.  contra  ♦  7  H.  6.  35.  b.] 

agreed  that 

lie  (hall  not  recover  damages,  but  Strange  and  Martin  argued  that  it  was  onrearonable  that  he 

Ihouid  recover  damages,  but  the  3  E.  3.  is  e  contra. Fitah.  Damages,  pi.  19*  cites  7  U.  6.  34* 

b.  S.  C.  accordingly .-^ — The  plaintiff  (hall  not  recover  damages ;  for  this  is  a  writ  of  right  in  hit 
nature,  and  (he  has  a  right  per  my  Ic  per  tout  to  take  the  ptofiia.  s  Inft.  289.  In  fuch  writ 
no  damages  (hall  be  recovered  nor  an  inquiry  for  them,  and  yet  the  writ  and  count  is  ad  damnumt 
Ifc.  Noy  68.  per  Cur,  Warwick  (Coumcfs)  v.  Jud,  ffcikjey,  aad  citei  3  £f  3. 3. 47.  Partition,  as. 

[20.  In 


1^20.  tn  zti  appial  of  maibem  he  cannot  count  of  damages,  and  ^^  Da- 
Jrct  he  fliall  recover  damages-    lo  H.  6,  i8.  b.]  T^i^^d^^ 

&  C.««-^Fitth.  DaiBJigefl,  pi.  30.  citet  S.  C.  &  S.  P«  by  Babtngcon.-^^Damages  (hall  not  bt 
(iTcn  fir  the  dtfindmit  in  Mfftal  if  be  xtmt  indiStd  Ufore,  fo  (hac  the  appeal  and  the  in<iidincQ( 
mgne  im  mtmimg  kim  pHmcipai  vr  uctfjfkty,    fir.  Damaget,  pi.  18.  citet  40  £.  3.  4s. 

[21.  In  an  audita  querela  ixoAW^  £ball  be  recovered.    26  £.  Fitzh.  Aii« 
3.  73.  b.  per  Thorp.]  fj^-e-, 

cicci  S.  C, 

[22.  In  an  audita  querela  for  fuing  execution  upon  a  ftatute  ^*^  Audita 
againfi  bis  own  releafe^  Damages' ihall  be  recovered,    17  E.  3.  §"*„"[?''*** 

39.   b.J  fhallrcco, 

verdamagea 
for  nceaaim  fmtd  mpdnfi  hin  ^vrvRgfullji  if  it  be  found,  quod  nota«  fir.  Damagea,  pi.  38.  ciicf 
flH.  4. 17. 

[23.  In  a  writ  of  deceit^  upon  a  recovery  by  default^  by  whith 
tbe  Judgment  fhall  be  reverfed,  and  the  plaintiit  reftored  to  the 
meain  iifues,  no  damages  (hali  be  recovered.  18  £.  3.  28.] 

[24.  In  a  prohibition  to  the  Ecclefiaftical  Court,  for  a  matter  Jo.  447.pT. 
triable  at  the  common  law^  if  the  plaintiff  declares  upon  a  prohibi-  ■"j^^'J'll^* 
tion,  and  alleges,  that  the  defendant  hath  profecuted  the  fuit  in  the  Cro.c.'5^9. 
Spiritual  Court  after  tbe  prohibition  granted^  and  the  defendant  pl.i.s.  c, 
pleads  thereto,  and  feveral  iflucs  are  joined  upon  fcveral  cuftoms,  ^Ill^sVc^it 
and  one  iffue  alfo  joined,  whether  he  profecuted  in  the  Court  Cofti/fijpl! 
Chriftian  after  the  prohibition  granted,  and  at  the  nifi  prius  this  i.s.c.an4 
iffue  is  found  for  the  plaintiff,  viz.  that  the  .defendant  had  profe-  ^«°«^*' 
cuted  there  after  the  prohibition  granted,  the  plaintiff  fhall  have 
damages  to  be  taxed  by  the  jury,  as  well  upon  this  declaration,  as 
upon  an  attachment  upon  a  prohibition.    Mich.  15  Car.  B.  R»  . 
between  Facy  and  Lang,  adjudged  per  Curiam,  and  then  was 
vouched  a  precedent  in  Banco,  between  ^Ball  and  Berry,  Tr.  7  , 

Car.  where  it  was  fo  refolved  per  Curiam,  upon  the  view  of  many 
ancient  precedents.] 

^  [25.  [So]  In  a  prohibition,  ^are  fecutus  eft  in  Curia  Chrif* 
tianitatis  de  laieo  feodo^  as  for  tythe-hay  of  Black-Acre,  v^here 
he  had  White- Acre  in  iatisfsuSHon  of  tythes  time  out  of  mind,  &c, 
if  this  be  found  againft  the  defendant,  the  plaintiff  (hall  have  da* 
mages.    Co«  Magna  Charta.  490.] 

[26.  In  a  writ  of  ward  of  tbe  body  and  hnd^  damages  (hall  be  F!tzh.Gard| 


recovered.    27  E.  3.  79.  b.]  ?'•  *•• «« 

[27.  In  a  writ  of  account^  as  receiver  to  mercbandixg^  he  fhall    * 
render  damages  for  the  profit  that  he  had,  or  might  have  made  of  Jl^f^?^^ 


the  money.!  rtceiwror 

hmiliff,  da- 
magea  are  Dot  recoYenble»  for  it  11  founded  upbn  a  faith  and  tnsft^  and  11  mt  hrougbtfir  m  wrong 
Jcok.  ft88.  pi.  ta. 


^  - ^f 

JUis.  B.  R.    CoUa  V.  RobOoDi  ciui  S.  C.  and  a  H«  7. 13,  ai^d  it  wai  liTigncd  for  error,  that  ibo 


»S6  SDamase^ 

jary  htd  aflc-fTed  damages,  which  ooght  not  to  be  done  in  a£lioo  of  account ;  bat  the  book  of  entrfei 
SJI.  was  ciicd,  where  \ti  a  writ  of  account  againft  one  as  receiver  for  to  render  account)  damatet 
were  given  by  ihe  jury  for  the  plaintiff;  and  in  the  cafe  of  an  account  againit  one  ai  bailiff,  da* 
inagra  Aiall  be  given ;  for  if  my  baihff,  by  tbc  employment  of  my  moniea,  whereof  he  was  rc« 
cciver,  might  have  procured  proEt  and  gain  unto  me,  but  he  negle6>s  the  fame,  he  (hall  be  charge<- 
ablc  to  me  to  anfwer  the  fame ;  and  here  in  our  cafe,  damages  (hall  be  given  raUooeiiiipUc«tio|iia$ 
and  afterwards,  notwithftaoding  the  exceptions,  the  judgment  was  affirmed. 

♦  Fitzh.  Ao.  1^29.  [So]  In  a  writ  of  account,  as  receiver  of  20/.  if  the  dcfend- 
72"  aics  ^^'^  corner  the  firfi  day^  and  is  ready  to  account,  and  accounts,  and 
$.  c.  is  found  in  arrearages,  yet  he  (hall  not  pay  any  damages  nor  cofts. 

Tr.  4  Ja.  B.  R.  in  a  nota  per  Curiam,    f  14  £.  3.] 
fm^K^w^       [30*  But  if  he  pleads  never  his  naiver^  and  after  accounts,  and 

*  Foi.  576.  is  found  in  arrearages*,  he  (hall  render  damages,  Tr.  4  Ja.  B.  R. 
W^"-^  in  a  nota  adjudged.    5  E.  3.  i6o.  b.] 

[31  [But]  In  an  account  as  receiver  (as  it  feems)  if  the  de- 
fendant be  adjudged  to  account^  and  he  will  not  accounty  hut  lies  in 
the  Fleet  for  two  or  three  years^  and  then  the  plaintiff  prays  his 
judgment  according  to  what  he  has  counted,  and  has  it,  yet  he 
(ball  recover  nothing  of  the  profits,  for  the  naean  time  he  was  in 
.prifbn,  and  this  proves,  he  (hall  not  recover  damages  in  an  ac« 
count.    14  £.  3.  Accompts  109.] 

32.  Jf^ejl-  2.  cap,  36.  13  £.  J.  None  fiall  procure  any  to  dtf- 
train  another  to  make  him  appear  at  the  county  courts  or  any  other 
inferior  courts  on  purpofe  to  vex  him  and  put  him  to  charge  and 
trouble^  in  pain  to  make  fine  to  the  King^  and  to  pay  to  the  party 
griivedy  treble  damages* 

33.  A  man  lofi  his  land  in  court  baron^  and  brought  writ  of 
falje  judgment  and  recovered,  and  his  damages.    Br.  Damages,  pl« 

J34.  cites  20  E.  3.  &  Fitzh.  Scire  Facias  123. 

34.  In  ccffavity  the  demandant  (hall  recover  damages  upon  the 
arrears  and  furety  tendered  after  verdidt,  and  before  judgment.  Br* 
Damages,  pi.  147.  cites  21  £.  3.  23. 

•  Thia  waa  j^,  Trefpafs  is  brought  by  A.  againft  B.  vi  ^  armis  &  contra 
T'28  V  ia\  P^^^^^  f^^  ^^^  taking  and  detaining  of  charters  ;  and  he  doth  not 
s6.— -^  (hew  in  the  count,  what  lands  the  charters  concern  ;  the  defendant 
ritzh.  Trcf-  pleads  not  guilty ;  a  verdift  is  found  for  the  plaintiff.  He  has 
a  1 3.*  cites  ju^g^^"^  foJ^  lool.  damages;  it  is  affirmed  in  error,  becaufe  that 
Trin.  ai  E.  this  a£fion  is  trefpafs ^  in  which,  damages  only  are  recover abUy  and 
3.  a8.  but  fiQf  fhg  charters  j  and  alfo  becaufe  no  exception  was  taken  to  the 
3? which  it  declaration  before  verdift.  Jenk.,  20.  pi.  39.  cites  in  Marg.  ♦21 
notthes.p.  £•  3.  28.  and  Fitzh.  Trefpafs,  213*  10  AfF.  3. 

andfojenk. 
^c«ina  mifprinted. 

36.  In  ijeSfment  of  ward  the  proclamation  was  returnody  and 
the  plaintiff  recovered  the  ward,  and  had  writ  to  inquire  of  the 
damages,  ubi  per  ftatutum  non  dantur  in  hujufmodi  cafu.  Br. 
EjeSione,  &c.  pi.  6.  cites  24  E.  3.  33. 

37.  In  replevin  the  defendant  amowid  upon  J.  N.  who  camo 
gratisy  and  joined  to  the  plainti^^for  that  he  had  leafed  to  the  plain* 
tiff  for  yearsy  which  yet  conttnuesy  and  they  dif claimed^  and  well, 
and  the  ttrmor^  who  was  plalntifF,  UQV^rid  the  damages  wly  1  for 

hit 


lDtsiai!St&i  187* 

ke was diftridneA^ and  was  fole  plaintiff,  and  Baa  aUihi  lofs'By  the 
taking  of  bis  bea/is.    Br.  Damages,  pi.  172.  cites  45  E.  3.  7. 

**  38.  Though  a  man  declares  of  damages  in  account,  yet  he  /hall    ' 
not  recover  damages  in  a^ion  of  account,  hdt  in  appeal  0/ mayhem  a 
man  Jhall  not  count  of  damages,  and,  yii^be  JhaU  recover  damages. 
Br.  Challenge,  pL  19^2.  cites  10  H* -6.  ^89  . 

39.  In  formedon  of  rent,  the  demandant  (hall  not  recover  ar- 
rears ;    for  damages  are  not  given  in  this  aftion.    Br«  Damages,  \ 
pi.  14.  cites  33  H.-6.  47.          -  •    ••■•**    -               •     '      *           .    • 

40.  Falfe  imprifonment  y*^r.im^ri/?fi/fff  the  defendant  till  hi  Br.  Dama. 
made  an  obligation  of  40/.  by  durefs  to  the  defendant  and  others  S5s«pi>i9f 
ignotisy  and  held  good ;  if  he  does  ntft  kn6w  their  names,  he  can-  ^*'**  ^'  ^» 
not  (hew  their  names ;  for  the  obligation  is  not  the  efFed,  but  ihe  ** 
imprifonment,  and  of  this  he  ihaii  recover  damages,  and  not  for 

the  obUgatton ;  for  he  if  not  thereof  yet  damnified,  and  may  plead 
durefs  when  it  is  fued,  but  of  imprifonment,  till  he  makes  fine,  he . 
(hall  recover  damages  for  both  then  \  for  he  is  grieved  by  the  fine 
prefently ;  contra  by  obligation.    Br.  Faux  Imprifonment,  pL  20t 
cites  2  £•  4.  19. 

40.  A  man  ftall  not  recover  damages  for  the  ifTues  and  profits,  Dtffeify 
in  an  a^ion  on  the  Jiatute  of  ^  R.  %.  but  only  for  the  entry  j    for  may  have 
the  adion  is,  quod  ingrefTus  eft,  ubi  ingrefTus  non  datur  per  legem*  l^J^^jJI  - 
Br.  Damages,  pi.  120.  cites  2  £.  4.  24.  r.z  ca/.y. 

and  he  fttaii 
rtewer  danmgesfor  thtfrfi  tortiout  entry,  hut  not  for  the  mesn  profits  in  thh  aff/on^  though  be  mado 
0  regreft',  and  here  note,  that  alfo  he  (ball  recover  hia  coftt  of  fun,  expenfft  litisi  which  X^itt,  doUl 
include  within  thefe  words,  (damages,  &c.)    Co.  JLitt.  2^7.  a. 

41.  In  account,  the  plaintifF  (hall  count  of  damages,  and  yet  Though 
(hall  not  recover  damages,    Br.  Damages,  pi.  166.  cites  2  H.  7.  ftjau  no^ 

13*  recover  d«« 

mages,  yet 
\it  Jhall recwer  n  ftm  \n grofs' for  the  increafe,    Br.  Damages,  pi.  178.  cites  ax  H.  6.  s6.— 'Jenky 
•88.  pi.  ftt.  S.  P.  »d  fincm. 

42.  In  warrantia  chartee^  it  curia  claudenda,  the  plaintifF  fh'ali 
recover  the  warranty,  and  the  indofare  and  damages.  Br.  Da* 
mages^  pi.  118.  cites  16  H.  7.  9,  10. 

43.  Note,  that  where  a&ion  penal  is  given  by  fiatute  to  recover  Br.  Cofli, 
a  great  fum  by  a^ion  ofdibi  for  ingroiiing,  &c.  there  the  plaintiff  p'.  3«-  ci^«f 
fiyall  not  recover  cofts  nor  damages  in  this  aSion  of  debt.    Br.  Da-  |f  y,'Jl^ 
ma^es^  pi.  200.  cites  35  H.  8.  and  Trin.  4M.  1.  bV.  n.  c, 

pi.  258. 

citM  15  H.  fi.  iod  Trio.  ^M«  i*  S.  P.^— loRep.  Xi6«  b«  citci  Br.  Damages,  pi.  soo. 

44*  By  the  common  law  a  man  could  not  recover  damages  in  ^  S-  P-  ?«* 
nala&ion.    Br.  Damages,  pi.  143-  dowe^h^ 

conU  not  before  the  ftatvte  of  Mcrton,  nor  in  atel,  mondanceftor,  &c.  before  the  touts  of  Q\o\^ 
cefier»  ^  £«  }•  cap.  i«— ;— lo  JQlep.  116. «.  in  Pilfold's  cafe. 

45.  But  in  mixt  and  perfonal  anions  he  might,  Br.  Damages,  S.  P.  per 

Pl»  ^+3*  attions 

Wixtf  n  in  affile,  entry  in  natore  of  affiCe,  ^c.    Or  in  perfonal  zGdotu^  u  trcfpaCi  ^uAre  daufun^ 
frfgit,  of  goods  carried  iway,  ^c«    10  Rep.  1 16.  a,  in  PUfold'i  Qafe* 

•  y  1  llcguUrly 


X^i7  iotmm9^ 

Regularly  lO  fiffiitMi*MS  mbci  «A/««i'^macct  were  to  be  weoftfti  tt  tlic  e6mttOt  ItWj  Wt 
IB  tm/  aOioMi  no  damages  were  to  be  recovered  at  the  commoB  Uw,  beeaufe  the  Court  coulil  nd 
five  the  demandant  that  which  be  demtoded  not,  and  the  denandatit  in  real  adioOi  deitfanded 
so  damages,  neither  by  writ  nor  count ;  judex  non  r«ddit  plus  qoara  auod  petens  ipfe  requirit« 
and  it  is  a  maxim  in  law,  Que  droit  oe  done  pltis  que  foit  dcmaende;  ana  therefore  in  real  actions^ 
where  damages  are  given  by  this  ad,  via.  ftatutc  of  Glouccfier,  the  demandant  (ball  recover 
damages  pendente  brevi,  btcaafc  the  old  form  of  the  count  remains*  The  words  of  the  %6l  are, 
•(  agamft  him  who  is  found  teaamt.'*  He  may  be  taaant  by  title,  by  wrong,  or  bj^  id  in  law. 
S  loiL  t86. 

r  ^  83  1     '46.  In  a  writ  of  ruapihft^  damages  (hall  be  recovered  for  th# 

fecicmd  diftrefe  taken.   F.  N.  B.  71.  (£) 
47*  Upon  a  writ  de  ficttritate  pacis^  znd  the  plaintiiF  (hall  re-* 

cover  damages.   F.  N.  fi.  80.  (A) 
But  he  ibali      4.8.  If  a  man  recovers  in  a  praecipe  in  capite  by  default^  where 
3ama*«Vs'  *«  l^^s  arc  not  holden  of  the  King,  nor  he  has  not  the  lord's 
for  lofa  of  a  licence  to  fue  in  C.  B.  the  lord  (hall  have  |  writ  ofdifceit^  and  re^ 
feignory  or  cover  damages.    F.  N.  B.  98.  (M) 

court;  for  ^ 

Che  feigniory  remains,  and  the  lofs  of  the  court  ti  only  pro  hac  vice.   F.  N.  B.  98.  (M)  in  the 

new  notes  there  (f)  cites  1 7  £.  3*  31*  37* 

49*  In  forcible  entry  upon  ^ejlatute  ofSH,6^  where  one  en- 
iereth  with  fofcey  or  where  he  entereth  peaceably  and  detaimtb  it 
with  forci^  or  where  he  entereth  by  force,  and  detaineth  it  by 
force}  without  any  regrefs  the  plaintiff  fhall  recover  treble  da- 
mages, as  well  for  the  mean  occupation,  as  for  the  firft,  by  force 
ofraeftatute.    Co.  Litt.  257.  b. 

50.  The  plaintiff  in  account  (hall  not  recover  damages,  for  the 
uncertainty  of  his  demand ;    but  Hales  .faid,  that  the  books  are 
agreed,  that  if  the  defendant  pleads  in  difcharge  of  the  account  before 
the  auditors,  upon  which  they  are  at  iniie,  and  found  for  the  plain- 
tiff, in  this  cafe  he  (hall  recover  damages ;  for  they  are  at  iflue 
upon  a  collateral  matter.    Dal.  18.  pi.  X2.  Anno  3  &  4  P.  M. 
cites  Trin.  14  E.  3.  Fitzh.  Account.  109.  and  Trin.  a  H.  7.  13. 
Ow.13,14.       51,    Error  of  a  judgment  in  replevin,  where  the  defendant 
wood's        avowed  for  an  tflrayy  for  that  the  defendant  bad  return  awarded, 
cafe,  s.  c.    with  co/ts  and  Jamageiy  whereas  no  cofts  are  given  by  the  ftatutes 
adjudged,     of  7  H.  8.  or  21  H.  8.    Thc  Court  doubted  of  it,  but  ceneeived  it 

nirgeTihaVi  ^^*  '^^^-    ^^^*  ^*  257-  pl*  S^-  Mich.  33  &  34  Eli2*  ««*  329. 
I>e  had  in     I'rin.  36  £liz.  B.  R.    Haflip  v.  Cbaplen. 

fbcb  cafes 

Imt  for  another  error  affigned  the  Judgment  was  reverfed. 

52.  In  an  adion  againfi  a  refiuer^  upon  an  alias  capias  in  6.  R* 
the  plaintijf declared  of  a  debt  due  to  binty  &c.  and  had  damages  given 
him  for  his  debt,  beeaufe  by  this  refcue  he  loft  it,  though  the  writ 
is  onlv  in  nature  of  a  plea  of  trefpafs,  and  though  it  was  not  (hewn^ 
that  the  refufer  knew  that  the  plaintiff  would  declare  for  this  debt» 
But  if  in  this  cafe  the  (heriff,  &c.  had  fuffered  a  negligent  efcape, 
he  (hould  only  be  charged  with  the  damages  in  the  iame  plea|  as 
the  writ  fuppofeth,  and  not  for  the  debt.  Lane  70, 71.  Tria.  7 
Jac.  in  Scacc   Kent  v.  Kelwav. 

53.  In  an  account  a  man  fiiaU  recover  damages  upon  the  fecond 

judgment* 


Damaged  as^ 

}ti<]gment.   Arg.  (aid  to  be  dear.    Mar.  99.  in  pi.  171,  Trin.  17 
Car.  C.  B« 

54.  In  an  aSion  of  debt  for  200].  upen  the  ftatute  2  E.  6.  fir 
tithes  of  land  in  the  parish  of  Ringfton,  alias,  Royfton,  the  de- 
fbndanc  pleaded  the  Jiatute  "^i  H.  8.  ard' that  the  lands  were  dif- 
charged  in  the  bands  of  the  prior  of  Mount  Bretton^  at  the  time  of 
the  dijfolution^  and  ifliie  joined  upon  the  dilcharge ;  and  upon  a 
trial  at  bar,  the  defendant  not  making  good  his  pleOy  the  Court  ruled 
the  value  to  be  taken  as  corfejfed^  becaufe  the  iffue  is  joined  upon  a 
collateral  point*  And  the  arfendant  took  not  the  value  by  pro*  ^  • 
tefiation^  and  fo  the  verdidl  was  given  for  200I.  but  neither  damages 
mrcofli.     All.  88.    Mich.  24.  Car.  B.  R.    Bowles  v.  Broadhead. 

55*  Attachmtnt  upon  a  prohibition^  and  the  plaintifF  declared,  that 
the  defendant  fued  in  the  Ecclefiajlical  Court  after  a  prohibition 
granted,  for  the  profits  of  the  Office  of  Regifter^  to  the  Archdeacon 
of  Huntington ;  judgrtient  by  default,  and  a  writ  of  inquiry,  and  f  A89  ]] 
damages  and  colts  taxed ;  it  was  objeSed,  that  damages,  &c« 
could  not  be  given  in  a  prohibition  |  but  judgment  was  given  for 
the  plaintifF,  for  the  damages  and  cofts.  3  Lev.  360.  Pafch* 
5  W.  &  M.  in  C.  B.    Hcjrwood  V.  Foftcr. 

56.  In  cafe  for  refcuing  a  idifhefs  for  rerst^  and  not  guilty 
pleaded,  a  v6rdi£l  was  for  the  plaintiff,  whereupon  he  prayed  his 
treble  damages,  on  the  flatute  %W.i^M*  feff.  i.  cap.  5.  But 
becaufe  he  did  not  Jhew  that  the  diflrefs  was  appraijedy  nor  concludo 
contra  formam  ftatuti^  he  could  not  recover  them,  and  judgment 
accordingly.  Ld.  Raym.  Rep.  342.  Pafch.  xo  W.  3.  C.  B, 
Anon. 

Sf.'Affion  brought  in  the  court  of  C.  B.  ttponfeveral promjes  \  »See  (    ) 
judgment  by  default ;  writ  of  inquiry  executed,  aiul  424.K  damages  Fftnlhaw  v« 
given.    Error  brought  in  the  court  of  B,  R.  plaint^ in  error  did  Morrifom 
mt  proceed.    The  Court  vras  moved  upon  3  H.  7.  cap.  10.  that 
the  defendant  in  error>  ihould^  befides  the  cofts,  have  intereft  ^ 

allowed  him,  for  the  fum  adjudged  due  to  him,  pending  the  time 
of  the  writ  of  error,  from  the  judgment.  It  was  refolved  by  the 
whole  Court,  that  the  defendant  upon  a  writ  of  error  brought  into 
B.  R*  Jbould  not  have  *  intereft  allowed  him  by  way  of  damages^ 
fir  the  fum  adjudged  due  to  him^  from  the  time  of  the  firji  judgmenty, 
pending  the  wrk  of  error.  For  at  the  time  of  making  the  ibtute 
3  H.  7*  cap.  10.  which  gives  the  damages  upon  the  writ  of  error, 
m  interefl  vyas  reputed  unlawful ;  and  therefore  that  itacute  could 
not  give  itt  In  fa£t,  when  intereft  run  higheft,  as  at  10  per 
Centt  intereft  has  not  been  allowed.  In  writs  of  error  brought 
into  the  Exchequer  Chamber,  intereft  is  never  allowed;  and  a 
uniformity  in  practice  to  be  wilhed  and  endeavoured.  10  Mod« 
274.  278,    HiU.  X  Geo.  X.  B.  R.    Holroi  v.  Ebizon. 

58.  By  the  common  law  in  every  adiion  of  debty  dam^es  are 

£*ven  occafione  detentionis  debits^  either  by  writ  of  inquiry,  or  by 
e  Court.    ftJt  Parker  Cb.  J,    10  Mod.  277.   HiU.  x  Geo» 


V  3  (P-  a) 


^8^  Danuipsu 


(P.  2)  In  what  Aflions  nothing  (hall  be  recovered 
befides  Damages.  Or  what  more  (hall  be  re^ 
covered. 

i.  1 N  recaption  a  man  (hall  recover  damages  only.     Br,  Recap* 

J.  tion,  pi.  3-  cites  47  JE.  3.  7. 

2.  In  rejcous  nothing  (hall  be  recovered  but  damages.  Bf. 
Refcous,  pi.  28.  per  Brooke. 

3*  An  ajfumfjit  gives  only  damages  and  cods,  and  varies  front 
a  judgment  for  deht^  which  gives  the  debt,  damages  and  cofis^ 
where  a  debt  is  due.  Jenk»  331.  pi.  65.  cites  Cr0h>  J.  544»« 
17  Jac.    Heath  v.  Daundey, 


[  290  ]  (QJ     'For  what  Things  the  Damages  (hall  be  faii 

to  ie  giviru 


id.38*pl.8.  [!•  TF  an  a£Uon  upon  the  cafe  be  brought  fir  fpeaking  of  worilt 
;.  P- »n«  L  all  at  one  t'tTne^^nA  upon  not  guilty  pleaded,  a  verdiSi  ii 


Sid. 

s. 

given  for  the  plaintiffs  though  fome  of  Ihe  words  will  net  maintain 
an  ailion^  if  any  of  the  w<^s  will  maintain  the  adion,  the  da- 
mages may  be  given  intirely^  for  it  fhall  ht,  intended  that  the  da* 
mages  were  given  for  the  words  which  will  maintain  the  aSlion^  and 
only  increafed*  for  the  other  words,  and  that  they  are  mentioned 
only  for  aggravation. ] 

[2.  But  if  the  adion  be  brought  fir  feveral  words /poke  at  feveral 
times^  and  the  a€lion  will  not  lie  for  the  words  f^ke  at  ^  one  time^ 
tut  will  lie  for  the  words  fpoke  at  another  time^  ahd  upon  not 
guilty  pleaded,  a  verdidl  is  found  for  all  the  words,  and  intire 
damages  given,  this  is  not  good.] 

f  3.  In  an  adion  upon  the  cafe  fir  words  fpoke  at  one  time^  if  the 
defendant  pleads  not  guilty  as  to  part  of  the  words,  which  wordi 
will  hot  maintain  an  aStion^  and  he  juflifies  the  other  Words,  ahd , 
the  plaintiff  replies  defon  tort  demefne^  without  fuch  caufe^  and  a  Ver* 
di6i  is  found  for  the  plaintiffs  in  this  cafe  intire  damages  may  be 
given,  becaufe  now  in  part,  by  the  confeflion  of  the  party,  and  in 
part  by  the  jury,  it  is  found  that  he  fpoke  the  words  as  they  a^e 
aiieged  in  the  declaration,  fcilicet,  at  one  time,  and  then  it  flisdl 
be  intended  the  damages  were  given  for  the  words,  which  wilt 
maintain  the  adion,  and  that  the  other  words  were  but  for  aggra* 
vation.     Tr.  17  Car.  B.  R.  between  Lambell  and  Hancock,  pef 
Curiam  adjudged,  this  being  moved  in  arreft  of  judgment  after 
a  verdi£t,and  intire  damages  given  for  the  plaintiff.  J 
All.  t3,  S4.    '  [4*  In  an  ^^ion  upon  the  Jlatute  of  monopolies^  \i  the  plaintiff 
s.  c  Sa>8  !t  declares^  that  the   defendant^  colore  cujufdam  proclamationisy  ilc4> 
^iv.d*ihat  7  7^^'  ^^  ^^'  procured  the  plaintiff  to  be  taken  and  imprifoned^, 

ii  rhaii'  not  and  to  be  detained  in  prifon  for  ^twenty  weeks  next  enfuing,  and 
be  iatciided  Certain 


certain  yfines  of  Ac  plaintiiF^  tiJJ  he  made  a  fine  fir  tbi  deHvirancey  »« 1^»»  cafr, 
tf«rf  Ay  r^Airr  afore/aid,  after,  fcilicety  l+  Jii/.  20  Car.  fupradia'  h,*V*'fiea^ 
^tf/fi  6f  tantas  minas  de  imprifonanunto  corporis  querentis^  ad  tunc  ^  damages 
ibidem  ei  intukrunt^  quod  querens  per  tongum  tempus^  (cWxc^t^  a  withrcfpeA 
praed'  14  Julii,  anno  20  fupradifto,  ufque  diem  impetratiouis  hujus  b^ouVtiiT 
billar,  fcilicet,  14  Junii)  anno  21  Caroli  Regis,  rirr^  negotia  fua  bytheUft 
mcejfaria  palam  intendere  non  audebat,  and  upon  not  guilty  pi eadfed,  Tciiicer, 
t  verdidi  is  given  for  the  plaintiff  and  intire  damag;es.     In  this  cafe  ]^^^^^ 
the  declaration  is  repugnant  as  to  the  menace  of  tn^rifonment^  if  it  cempu«, 
be  interpreted  according  to  the  words,  inafmuch  as  it  is  alleged  which  ovc#. 
before  thrat  he  procured  him  to  be  imprifoned  7  Jan.  20  Car.  and  [fraj'^hit* 
then  it  is  faid,  that  afterwards,  fcilicet,  14  Jul.  20  Car.  he  menaced,  the  threat! 
&c.  which  was  before  Jan.  20  Car.  and  after  fays,  that  he  durft  not  ;*» ere  made, 
go  about  his  bufinefs,  a  pracd'  14  Jul.  20  Car.  till  the  bill  exhibited,  ^Jl'ought^itt 
to  in  words  repugnant,  yet  inafmuch  as  in  law,  whe^i  he  alleges  by  the  firi( 
the  day,  and  after  fays,  that  afterwards,  fcilicet,  {4  Jul.  20  Car.    ^-^^>***> 
this  which  comes  after  the  fiilicetj  *  being  contrary  to  that  befire  *^°*-577« 
alleged^  Jhall  be  voidy  and  a  void  allegation,  and  then  the  reference  f^jJp'T*^ 
thereof,  as  to  not  daring  to  go  about  his  bufinefs,  having  re-  ing  taken 
f  ference  to  the  faid  void  allegation  of  the  14  July  till  the  bill  exhi-  to  be  void) 
bited,  is  alfo  void,  and  then  by  law  it  (hall  be  taken  as  if  no  more  [^i"^^*^*^^!!* 
had  been  alleged,  but  that  he  after  menaced  him,  by  which  he  durft  tioned  in* 
not  go  about  his  bufinefs  for  a  long  time,  which  would  be  fuffi-  ^fh  place* 
cient  of  itfelf  without  more,  and  then  in  this  cafe  it  (hall  be  taken  -^XmCTt 
and  intended  by  the  law,  that  the  jury  gave  damages  for  that  as  it-  of  Uw  taken 
tvas  alleged  in  law  materialfyy  and  not  as  it  is  alleged  under  the  fci-  <<>  be  \o\6^ 
licetj  and  fo  that  they  gave  damages  for  menacing  him,  by  which  *h^d*cial**^ 
he   durft  not  go   about  his   buiinefs,  and  fo  the  damages  well  ration,  it 
•afTeiTed.     Mich.  23  Car.  B.  R.  between  Sims  and  Gregory,  ad-  fl»»u  ^  ^ 
judged  for  the  plaintiff,  after  feveral  motions  in  arre(t  of  judgment.  o^Vof  ihc^ 
ilntratur,  Pafch.  23  Car.    Rot.  274. J  confidera. 

lion  of  the 
jury  in  taxing  the  damagei;  and  judgment  waa  given  for  the  plaintilF. 

^(2913 

[5.  In  an  adion  upon  the  caje  upon  a  promife^  if  the  plaintiff  de-  All.  67.  . 
jilareSy  that  whereas  the  defendant  was  poffefjedof  a  Jhop  in  B.  and  ^  ff"*s  c 
of  feveral  goods  and  chattels  in  the  faid  Ihop,  in  which  Jhop  the  ^nd  }udg- ' 
defendant  adtunc  exercuit  the  art  or  m^ery  of  a  grocer^  the  de-  mcnc  in 
fendant,  in  confederation  the  plaintiff  would  marry  C.  the  daughter  ^^^^^^ 
tf  the  defendant^  affumed  and  promifed   to  pay  fo  much  money  for  sty^  liu"^ 
per  portion^  and  fo  much  for  apparel,  and  that  Jhe  would  transfer^  Piagncil  vv 
Anglice,  would  turn  over  to  the  plaintiff  negotiationem  fuam  An-  ^^  ?•  ^^ 
glice,  her  trade  in  B.  prad*,  and  the  Jaid  Jhop  of  the  defendant  j*urigrtf»i 
there)  and  fo  much  of  the  goods  and  chattels  of  the  defendant^  in  ftffirrord. 
the  faid  (hop,  which  (hould  be  worth  lol.  and  that  Jhe  would  mt^^  fVtd^hi 
eit  anytime  after ^  exercife  her  faid  trade  in  B>  ajorefaidy  and  that  ft  daaigta^ 
ihe  would  lend  to  the  plaintiff  icL  till  a  certain  timey  and  ajjigns  a  i»tireare 
Mea£h  in  aU\  and  among  other  things,  that  (he  non  tranftulit„  fom»\h7 
.Anglice,  did  not  turn  over  to  the  plaintiff  negotiationem  fuam  wiTiTothcn^ 
.praed'  in  B.  aforefaid^  nor  the  (hop  prxd'  \  and  all  found  for  the  whereof 
plaintiflF,  and  intire  ^damages  given  s  and  th^h  it  i&  impoffiUe  [^^^bie, 

*    4  ■  ^  ihc-daiaagea 


i9<  Drntm^esi^ 

Oiaii  be  10-  to  ailign  fuam  tugotiatiomm^  fcilicet,  her  tnde,  jet  it  fliall  be  fVr^ 
b"ervtn**for  ^'"^'^  if  it  bc  void  and  impofliblc,  and  figniiies  nothing,  and  it  is 
ihofe  that  of  no  fenfe  or  meaning,  that  the  jury  did  not  give  any  damages  for 
iff  poffibie,  iV.  Trin.  24  Car.  B.  R.  between  Goffc  and  Pragnell,  adiudged 
?o  the  reft"  ^^  ^  ^"^'^  ^^  error  upon  a  judgment  in  Banco,  and  the  jadgment 

affirmed.    Intratur,  P.  24  Car.    Rot.  2 17.  J 

^ty,  27.  [6.  In  an  adion  upon  the  cafe^  if  the  plaintiff  dedans^  that 

Sl"*h  ^*       whereas  the  defendant  had  bargained  and  fold  40  ton  of  currants^  at 

5.  c.  ad  '    ^^^  ^^^^  ^f  4"^'  8^«  for  every  100  weighty  to  be  delivered  to  tbo 

joihatur.—  plaintiff  within  three  months  then  next  enfuing,  difcomputando  ex 

Ibid  58.     eodem  pretio  pro  quatuor  menfibus^  the  defendant^  in  conjideration  the 

uatur.*  ^^1'  plaintiff  had  then  paid  to  htm  in  hand  400/.  in  part  of  payment^  and 

Ibid.  63.     aJTunied  to  pay  the  rejtdue  to  be  duoj  difcomputando  ut  pr^ertur^  for 

s.c.ordcrcd  fhg  currants  upon  the  delivery  of  the  currants  to  the  plaintiff'^  the 

Igain'on**    defendant^  in  confideratione  inde^  affumed  to  deliver  to  the  plaintiff 

both  pari4.    the  currants  within  three  months  then  next  enfuing^  and  affigns.  a 

breach  for  the  mn^delivery  of  the  currants  at  the  end  of  three  monthsy 

according  to  the  promife,  and  upon  not  guilty  pleaded,  a  verdUl 

is  found  for  the  plaintiffs  and  damages  afleiTed  generally.     And 

though  it  was  objeded,  that  it  is  not  known  what  is  intended  by 

the  words  in  the  bargain,  to  pay  461.  &d.  for  every  loolb*  difiomm 

putando  ex  prefio  pro  quatuor  menjibus^  yet  although  the  Court  does 

'  not  know  what  is  intended  thereby,  yet  it  is  well  known  to  the 

|[  t()t  3  nierchants,  and  all  is  to  be  given  in  damages,  and  if  it  be  not  of 

any  fenfe,  nor  is  known  what  is  intended  thereby^  then  it  Jhall  be 

intended  by  the  Court,  that  the  jury  did  not  give  any  damages  for  it. 

Mich.  23  Car.  B.  R.  between  Brewer  and  Southwood,  adjudged 

per  Curiam.     Intratur,  Hill.  22  Car.    Rot.  1372.] 

S.  P.  per  7-  If  an  aSfton  be  brought  for  words  fpoken  at  one  timoy  and  fir 

Cur.  Cro.    ^tber  words  fpoken  at  another  time^  and  for  the  wordsjpoien  at  one 

S  M^Mi'ch   ^^^^  ^"  adtion  lies^  but  not  for  the  words  fpoken  at  the  other  time^ 

fiCar.  b.r!  and  damages  are  intirely  aJTefled,  no  judgment  (hall  be  given^ 

in  cafe  of     for  the  action  is  brought  for  all  the  words,  and  damages  for  all ; 

G-'^dryyi  P^**  '"^P^^"^-     Cro.  E.  329.  pi.  2.  in  cafe  of  Brook  v.  Clark,  cites 

ft.  p.  Arg.    it  fo  held  18  £liz.  in  the  Ld.  Admiral's  cafe. 

CfO.  C,«37.  • 

in  pi.  19.  where  the  cafe  was,  that  the  defendant  Ciid  of  the  plaintiff,  being  a  merchant,  vU.  *tb«fi 
art  a  rogue,  ami  a  6fg^nrly  rogur,  a/iff  I  Jhi^ll  froy^  thff  a  hankruft  before  tbf  next  term ;  amd  at 
another  day  be  fald  ot  ihc  pUiiitiff  to  J.  S.  Trufi  hint  not,  for  he  luill  be  thy  undoing.  Found  for 
the  pUiit'^tand  damages  fntire.  It  was  faid  the  (ecnnd  words  were  not  s^oaable,  and  tbeQ 
the  damages  intue  not  well  given.  Refolvcd,  thai  the  vjords  fpoken  at  the  Jecond  time^amt  the 
J^rJI.  xvere  a£fhnah/e  and  tend  to  the  fame  fenfe,  aiud  aggravate  the  firft  words;  adjudged  for  tie 
plaintiff,    Cro.  C.  237.  pi.  19.    Mich.  7  Car.  B.  R.    Jaxon  v.  Tanner. 

I 

S.  P.  held        8.  A  Juftice  of  the  peace  brought  an  adion  upon  the  cafe^ 

b"^.mp-  *g^^*"^  *^^  fi^^P  of  Coventry  and  Lichfield,  becaufe  he  wrote  a 
fton  J.  letter  to  the  Earl  of  Lcicefter  one  of  the  privy  council,  wherein 
Mjt.  48.  in  ixjfre  certain Jcandalous  things  of  the  plaintiffs  upon  not  guilty9  it 
rlcv^in"   ^^^  foyxnA  for  the  plaintiff,  and   300/.  damages  i   refolved,  that 

*  cafe  of        although  only  Tome  of  the  words  will  bear  aSion^  ]ret  the  dwnaeos 

•  J^*»"»^fton  V.  are  well  affefTed,  becauf©  they  are  put  in  only  to  increafe  the  3»- 

mttini.     niages  in  circiimftance  ;  and  judgment  for  the  plaintiE    Mo*  I4t* 
t>l.  283.    Pafch.  z$  £liz.    Broughton's  cafe. 

9.  tf 


1Damage04  tgi 

^.  If  the  plaintiff  declare,  that  he  kughs  afth  defendant  dherfi 
iona  {sf  cataHoj  viz.  unum  fulcrum  le^iy  Anglice  a  iield-bcdlleadY 
with  a  tejiern  and  curtains  9f  Say  \  unum  canopitwij  vocat'  a  canopy^ 
ice.  and  that  the  defendant  aJTumed  to  deliver  bona  prad^  but  had  not^ 
&c.  and  there  is  a  verdi^  for  the  plaintiffs  and  general  damages  \ 
itjhall  not  be  prefumed^  that  any  damages  were  given  for  the  tejiern 
and  curtains^  which  were  not  alleged  pofiHve^  but  only  expojitive  \ 
and  this  expofition  is  too  extenfive,  for  fulcrum  fignifies  the  bed- 
ftead  only ;  and  by  36  £•  3,  all  pleadings  ought  to  be  entered  in 
Latin}  adjudged.  10  Rep.  130.  a.  132.  b.  Mich.  2  Jac.  Of* 
horn's  cafe. 

ID.  In  adion  on  the  cafe  for  words^  there  were  divers  words  Cro.E.sat, 
ipoken  fonu  of  which  were  aSlionable^  and  fome  of  them  not^  and  3*9-  Pji*' 
the  jury  have  given  intire  damages  for  all  the  words  in  general.  fciVj/lTlt. 
This  being  affigned  for  error,  the  whole  Court  agreed  in  this,  Brooke  v. 
that  fome  of  the  words  were  a&ionable,  and  fome  of  them  not  ^i"j^'^''* 
fo^  and  that  the  damages  given  by  the  jury  in  general,  Jhall  be  iSordrngly 
faid  to  bi  given  fir  the  wordsy  which  aire  a^tonable^  and  not  for  the  by  all  the 
other  w<  rds  and  fo  the  judgment  well  given,  and  fo  by  the  rule  •'"??**•  ^ 
of  the  Court,  judgment  was  affirmed.    Bulft.  37.     Trin.  8  Jac.  fa"mc^^ 
Lynker  v.  Stanwell*  fan. 

...  -  Where  a 

man  fpeaks  words  which  are  in  part  afiionablc,  and  others  only  put  in  for  aggravation,  and 
^aaiagea  tflelTcd  for  the  whole,  it  ia  good  s  pet  BramftoA,  Ch.  J«  Mar.  48.  in  pi.  76.  Tram 
to  Car.   Tburfton  v.  Ummooi. 

It.  th  an  adion  of  trejpafs^  for  beatJngj  wounding^  and  imprt^ 
fining  of  the  plaintiffs  the  defendant  pleads  not  gmlty^  as  to.  party 
yiz.  as  to  the  beating  and  woundingy  and  as  to  the  other  part,  viz* 
imfrifoningy  the  defendant  yuftifiesy  tl^at  what  was  done  by  him, 
was  then  fo  done  a$  a  conjlabley  and  in  the  execution  of  his  officey 
and  {o  juftified)  the  jury  found  the  juJHfication  goodi  bttt  find 
nothing  of  the  other  mattery  to  which  not  guilty  was  pleadedy  and  [  293  1 
jot  they  affefs  damages  to  the  plaintiffy  for  the  woundingy  for  which 
they  did  not  find  the  defendant  guilty,  and  fo  the  jury  gave  damages 
lor  that  which  was  not  found  by  them,  which  was  void,  there 
being  no  ground  fo^  them  to  give  thefe  damages,  and  fo  by  the 
rule  of  the  Court,  this  giving  of  damages  for  the  wounding^  which 
was  not  fiundy  is  erroneousy  and  the  judgment  of  the  Court  was 
therefore  fer  the  defendant  quod  querens  nil  capiat  per  billam* 
Bulft.  64.    Mich.  8  Jac.    Simpfon  v.  Claye. 

12.  If  fvords  wtre Jpoken  at  feveral  timesy  ^xAfomo  of  the  words 
Were  aHionabUy  andjomo  others  noty  and  two  feveral  actions  brought 
for  thefe  wordsy  ^na  both  of  them  found  for  the  plaintiff  and  da'- 
wages  sMtiro  given,  this  is  not  goodi  but  otherwsfe  it  is  where 
tbon  ii  kut  ono  aHion  brouoht  for  all  the  wordsy  and  in  the  decla* 
ration  laid  to  he  fpoiken  at  feveral  timeSy  and  intire  damages  given, 
at  in  this  cafe»  this  is  good,  and  the  damages  well  given ;  pef^. 
.Haughton,  J.  and  dierelore  by  the  rule  of  die  Court,  judgment 
was  given  for  the  plaintiff.  3  Bulft.  283.  Hill.  14  Jac.  Meff- 
•Ijne  V.  Farnden. 

13.  H«  brought  an  aftion  «f  aflault  and  iifttorj  againft  L.  Jt$f 

hewing 


heating  ^  his  fervant^  by  reafin  whenof  hi  lofi  his  fervia^  &c* 
for  a  long  time ;  and  declares,  that  the  battery  was  done  on  the 
J9th  of  January,  in  the  i6th  year  oi  his  tnajefty's  reign  that  now 
is,  and  that  he  loft  his  .fer vice  fir  a  long  time^  viz,  for  thi  fpact 
rffix  months  then  next  following ;  and  after  a  verdid  for  the  plaintiiF, 
ftnid  entire  damages  afieiTed,  it  was  moved,  that  the  original  did 
hear  tejle  before  the  end  of  fix  months*  And  yet  the  Court  gave 
judgment  for  the  plaintiff,  notwithdanding  this  exception,  for  that 
the  viz*  is  more  than  needs*  Hob.  284.  pi.  365.  Trin.  17  Jac. 
Hunt  V.  La  wring. 

14.  A.  covenanted  with  the  plaintiff  to  do  two  things*  Th^ 
plaintiff  aligned  the  breach  in  the  not  doing  one  of  them,  and  con- 
cluded, that  he  was  damnified  occafione  fra£lionis  conventionis 
pnedi(^  to  fuch  a  fum.  The  jury  afTefled  damages  intirely^  vi%m 
fro  fraSlione  conventionis  pradiSfts,  It  was  moved,  that  this  was 
a  covenant  divided  into  two  parts,  and  that  this  afTeffing  th^ 
damages  includes  both  parts,  and  therefore  is  erroneous ;  but 
Montague,  Ch.  J.  and  Haughton,  J.  held,  that  it  fliall  have  re-» 
iation  only  to  this  p^rty  in  which  the .  breach  is  affigned,  2  Roll* 
Rep.  178.    Trin.  18  Jac.  B.  R.    Steele  v.  Spight, 

15.  In  debt  upon  a  concejjit  folvere^  judgment  was  given  for  the 
plaintiff.  It  was  afligned  for  error,  that  there  wanted  the  words 
fro  mifis  &  cujlagiisy  in  the  ojfejjing  the  damages  \  and  fo  it  does 
not  appear,  for  what  the  damages  were  afleffed  \  and  for  this  the 
judgment  was  reverfed,  nifi.  Sty.  198.  Hill.  1649.  Pafcall  v. 
Sparing. 

16.  If  in  debt  upon  2  E.  6.  for  tythes  of  70  acres  of  land,  &c. 
the  jury  as  to  66  acres  give  damages^  &c.  and  as  to  the  five  acres 
rofidue  give  damages,  &c.  whereas  it  ought  to  have  been  as  to  the 
four  acres  refldue,  yet  this  being  only  a  mifiounting  of  the  jury^ 
and  no  damage  accrues  to  any  by  the  miftake,  the  plaintiiF  had 
judgment.     Sty.  296.    Mich.  1651.    Creffit  v.  Burgis. 

16.  A*  was  indebted  to  f,  S*  in  6/.  and  B.  (A's  fon)  was  im^ 
debted  to  y.  S,  in  63/.    J.  in  confideration  that  y,  S*  would forbeefr 

fuing  for  the  debts  for  a  months  promifed  to  pay  both  debts,  J.  & 
brought  an  action  for  the  69/.  and  had  judgment*  For  it  (haJi  bb 
intended^  that  the  69/.  are  given  as  damages  for  the  bl*  and  in  this 
refpeSt  the  plaintiff  had  good  caufe  of  axSion ;  for  the  affumpfit 
being  to  pay  69I.  is  intirc,  and  cannot  be  apportioned  by  thfe 
plaintiff,  and  therefore  upon  this  affumpfit  he  cannot  have  adioii 
for  the  61.  only.  Sid.  38.  pi.  8.  Pafch.  13  Car.  2.  C,  B. 
Bcft  V.  Jolly. 

17.  Where  there  are  two  confiderMions^  whereof  the  Me  is  giootf^ 
€nd  the  other  is  voidy  the  damages  given  fliall  be  intended  to  be 

C  ^94  3  all  given  for  the  good  confideration.     Sid.  38.  pi.  8.    Pafch.  IJ 
Car.  2k  C.  B.  in  a  nota  in  the  cafe  of  Beft  v.  Jolly. 

1 8.  In  trefoafs  the  plaintiff  declared  of  an  ajfauky  battery  and 
wounding^  the  defendant  pleaded  not  guilty^  quoad  iheforct^  and  a$ 
to  the  iljfaub  and  battery^  &c.  molliter  mtmus  impofotit\  upoti 
which  they  were  at  iffue  ;  and  the  jury  found  the  ^iefendant  gttiiljf^ 
it  injuria  fua  propria,  and  fo  recited  die  whole  4ecla«atioii  ^  the 

afl^ult 


irflault,  battery  and  wounding,  (where  the  wounding  was  not  in 
ifliie,}  and  gave  damages  occaiione  tranrgreilionis  illiu^.  to  2ol. 
Error  was  brought  and  aifigned,  and  all  the  Court  praeter  Wind- 
ham held,  that  it  (ball  be  intended,  that  the  damages  are  given 
for  all  in  the  declaration,  viz.  the  wounding,  which  was  not  in 
ifliie,  and  fo  it  is  error }  for  the  plaintiff  might  have  demurred  on 
the  plea.  Sid*  96.  pi.  2%.  Mich*  14  Car.  a.  B.  R«  Calvert  v^ 
Arnold* 

.'   19.  Ca/e  was  brought  againft  the  defendant,  fetting  forth,  that  Raym.do^ 
be  had  retained  J.  to  ferVi  him  nine  years  as  an  apprentice^  and  "g"™^*|**J!j 
the  defendant  fednctd  him  from  his  fervice  fuch  a  day,  fer  quod^  Judgment  * 
he  loji  his  feroice  for  the  rejidue  of  the  term.     After  verdift  it  was  wasftayed, 
moved,  that  the  term  is  not  yet  expired^  whereas  he  has  recovered  *"<!  aft^*"- 
damages  for  the  refidue  of  the  term,  and  that  A.  may  yet  return  rcftcd,  be- 
md  ferve  him,  but  that  he  (hould  have  declared  of  the  lofs  of  the  c^uie  the 
fervice,  from  the  time  of  the  departure  till  the  a6^ion  brought,  J^J^^J^'J 
iQid  for  this  reafon  judgment  was  ftayed  by  Twifden  and  Rainsford  fhe  per  ^ 
only  in  court.    Lev*  299.    Mich*  22  Car.  2*  B*  R*    Hamilton  quod. — ^ 
¥•  Vere*  '^"2^r 

s6g.  S.C. 
and  becaofe  the  damage!  were  taxed  generally,  which  (hall  he  intended  according  to  the  decla* 
ration,  ftnd  if  it  fliould  he  intended  otbcrwife«  it  would  be  uncertain  what  lime  Ibould  be  intende<l| 
"tirheiher  tor  a  inonth  or  two,  or  till  the  adion  brought,  or  the  verdi6l  given,  therefore  judgment 
was  arretted  per  Cur.  abfcnte  Kelyng  Ch.  J.  ■    Comyns'»  Rep..  232,  pi.  lag.    Mich. 

k  Geo.  t.  cifeiS.  C. 

But  in  covenant  agah/t  an  ap^ntiee  fir  going  a^vay  out  rf  bit  fervice  before  bit  timet  per  qu6M 
he  lef  bit  fervice  far  tie  term^  which  is  not  yet  expired,  the  plaintiff  demurred.  Per  Twilden, 
tboogh  this  would  be  naught  after  a  verdifi,  yet  being  on  a  deinucrcr  it  may  be  helped  ;  for  the 
plaintiff  may  take  damages  for  the  departure  only,  and  not  tor  the  IaCi  of  li^f  vice  during  the  term* 
and  then  it  will  be  wcU  enough,  and  judgment  oifs.  Mod.  271.  pi.  aa.  Trin.  29  Car.  a.  B.  H* 
Hoitt  ▼•  €bantl)cr» 

* 

20*  Trifpafs^  Ssc.  upon  not  guilty  pleaded,  there  was  a  verdi<9:  Comb.  igf. 
ferthe  plaintiff;  and  it  was  moved  in  arreft  of  judgment^  that  HomerT] 
the  declaration  was  ill ',  for  it  was  for  ereiling  and  continuing  300  firidgca,an4 
f^rches  *of  ftone  wall  en  the  foil  of  the  plaintiffs  2  Aprils  anno  P^^^^'J* 
2  ^.  ^  M.  traf^grejjion*  prad'  quoad  continuation*  muri  preed*  a  Jhecom^n*. 
20  die  Februarii  anno  prime  W*  6f  M,  ufq\  diem  eMhitionis  bilUe  andoitvoid, 
aentinuande^  fo  that  the  continuance  is  laid  for  one  year  before  the  i^'^^^^j^.^  *^ 
cbmmencement  of  the  trefpafs,  and  entire  damages  being  given  all  I'JJ^thedal 
IS  void*     Sed  non  allocatur ;  for  this  continuando  being  for  a  time  mages  fkaU 
before  the  commencement  of  the  trefpafs,  is  fenfelefs  and  void,  ^  !^^^"^cf 
0nd  it  eannoi  he  intended  that  any  damages  were  given  for  that  pabo^y« 
oiatter^  which  in  itfelf  is  void ;  therefore  the  plaintiff  had  judg*-  a 

ment.  Carth.  230.  Pafch.  4  W.  &  M.  in  B*  R.  Bridges  v* 
Hornen 

21*  Ttrefpafs  for  taking  and  carrying  eway^  &c*  Continuanda 
htam  tranfgreffienem  prod,  and  it  was  moved  by  Carthew,  that 
^ere  could  not  be  any  continuance  as  to  the  cation.  Holt  Ch* 
|.  faid,  it  was  refolved  in  the  cafe  of  Butler  v.  Hodges^  in  this  ^ .« 
court,  that  no  damages  Jbould  be  intended  to  be  given  for  that  which 
is  void  \  fe  here  as  to  the  caption,  which  will  not  admit  of  a 
eontinuando.  Comb*  377*  Trin.  8  W«  3*  B.  R»  Hayward  v% 
Wilfon* 

(R)  How 
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roi.578.   (R)    Haw  much  Damages  fliall  be  reewertd  [in 
'^-^~^  rcfpcft  of  the  Declaration.] 

*  Br.  Dt.  Cl>  TN  tnfpafs  the  plaintifF  (hall  not  recover  more  damages  than 
inagcs,  pi.  j^  fjjfg  plaintiff  hath  counted  oK  though  the  jury  give  more  ; 

sfc.^where  ^^^  ^^  plaintiff  knows  how  much  ne  is  damaged,  better  than  any 
iiie  pUinuiF  Other.    *  2  H.  6.  7.    8  H.  6.  5.    II  Co.  10.    Pilford  i66. 

counted  o( 

lol.  damages*  and  the  jury  found  15I.  he  (hall  recover  only  sol.*«--~Br.  Damages*  pi.  a.  cites 
S.  C.  the  jury  may  abridge,  but  not  incrcafr.^— — Fits.  Damage,  pi.  16.  cites  S.  C.  and  with  this 
accords  Afcough  and  Newton  clearly,  18  H.  6.  [but  it  feems  it  ihould  be  according  to  Roll* 
S  H.  6.  ^.  a.  pi.  II.)  and  cites  4ft  %.  3.  adjudged  as  here. 

I  This  (hould  be  10  Rep  1 16  -Jenk.  a88.  pi.  it.  S.  C.  and  that  plaintiff  rckafcd  the  fur* 

plus  of  the  damages,  and  then  had  judgment  for  the  damages  counted  of|  and  the  cofts.  Damages 
are  for  the  wrong  done  before  the  writ  purcha fed;  but  cotU  are  pro  ex pcnfta  litis.  Adjudged 
•sd  affirmed  in  error.  Br.  Damages,  pi.  21.  cites  4s  £.  3.  7*  S«  P.-"-<»-^Ibid.  17^ 

cites  S.  C.-  ■—  ■'  Ow.  45.  Pafch.  13  £!>£•  Anon,  citei  S.  C  where  in  |refpafs  of  affauk  and 
battery  the  plaintiff  declared  to  his  damage  of  20I.  and  the  jury  found  for  the  plaintiff,  and  gav« 
3[ol.  damages;  and  by  the  Court,  the  plaifttifF  &aU  recover  no  mire  than  hr  has  declared  for,  and 
this  ought  to  be  done  of  couife  by  the  ckrki. 

frefpafs  of  a  regifter  [and  boxes  of  writings,  &c.}  takttg  ad  valentlam  io/.  The  defendant 
micaded  not  guilty,  and  it  n  found  guilty  ad  damnum  ao/.  and  yet  well,  pec  Cur.  For  though  it  be 
not  good  but  for  loL  he  may  be  indamaged  by  the  uking  in  tool.  Quod  fuic  cooccifum.  Br« 
Damages,  pi.  its.  cites  7  £.  4.  31. 

But  ttihrrt  be  eouMtt  of  damages  of  loi.  he  Hiall  not  recover  more  than  he  counted.  Ibid,  cttei 
F«(fch.  8  H.  6-  ?•  '  / 

[2.  r^^]  if  the  tensnt  vouches^  the  demandant  (hall  not  recover 

more  damages  againft  the  vouchee  than  he  hath  counted  of  s  for 

thtt  vouchee  comes  in  lieu  of  the  tenant,  and  th^  judgment  is 

given  againft  the  tenant.     8  H*  6. 1 1.] 

Br.  D«-  [3*  Bui  the  plaintilF  in  deiinne  vnzy  recover  more  diamages 

mages,  pi.    ^gainfi  the  garnijbee  than  be  hath  counted  of ;  for  his  count  was 

If crs?d    "^^  againft  the  garnilhee^  but  againft  the  defendant,  and  da- 

the  defend,  mages  againft  him  are  fir  the  delay  after  the  enmt.    8  H.  64 

wJ;.Mider  5-  "0 

interpieiaCr 

of  the  gtmifliee  ia  wholly  exeufed  of  damigea*  and  the  gimi(he«  hat  taken  thta  matter  npoa 
bim.o-'-^-so  Rep.  117.  b.  ches  &  C.  that  in  detinue  the  plaintiff  fhall  recover  more  damigct 
than  he  haa  counted  ol;  f^tit  fays  nothing  as  againft  the  garni(her.]~— — Fiiz.  Damages,  pi.  aa^ 
•ties  Mich.  8  H.  6.  4.  S.C.  and  fays  that  the  belter  opinion  was,  that  he  (hall  recover  damages  aa 
ihc  inqueft  (hairiaxi  for  the  earnimee  (hall  recover  damages  againfl  the  plaimtifas  the  inqnctt  (hall 
tani  and  by  the  fame  reafon  the  pUintiff  fhall  do  the  fame  againft  him ;  and  be(idea,ihe  tort»  whtcH 
is  in  the  garnifhee,  ia  the  detinue,  which  ia  after  the  garnfhmcnt;  for,  for  the  detinue  before  he 
BiaU  AOl  recover  any  damages;  and  cites  it  adiud^cd  7  H.  4.  that  the  plaintiff  IhaU  recover  d«* 
«a§ci  agaaaft  the  affiittcc.    ■■       vo  Rep.  117.5.  otca  5.  C^ 

[4.  In  tref^afs  for  ref cuing  a  dijfrefsy  to  his  damage  fi  much^ 

if  the  defendant  jujiifies  the  refcous  upon  fpecial  matter ^  upon  which 

it  is  demurred  for  the  plaintiffs  and  adjudged  for  him^  he  (hall 

have  damages  as  be  hath  counted ;  for  the  derefidant  hath  acknow* 

•Sec ft)     ledged  the  trefpafs,  and  hath  *  not  dented  the  damages.     21  £« 

r>-  «•         3.  4.  b.  [40.  bO  ] 

[5.  So  in  an  attachment  upon  a  prohibition^  if  the  defendant  etc^ 
bnotuledges  all  the  trefpafs  contained  againft  htm,  d)e  plaintiff  (ball 
Tccover  damages  as  be  hath  counted.    21  £•  3. 40.  b.  adjudged*] 

ko  [SO 


f6*  {Sii]\mujrit  for  fubjf railing  bit  fuit  to  bis  mill,  in  th 
Abet  and  folet  to  bis  damage  40/.  if  the  defendant  fays  hi  cannot 
deny  it,  the  plaintiff  (hall  recover  damages  to  40I.  as  he  has  counted, 
*  becaufe  this  acknowledgment  is  as  much  as  if  he  had  faid,  that 
he  cannot  deny  that  there  is  as  much  damage  as  he  hath  counted. 

29  E-  3-  13O 

[7.  \So'\  in  a  writ  ofward^  if  the  defendant  acknowledges  tbat 
the  plaintiff  bath  a  right  to  the  ward,  the  plaintiff  (hall  recover 
the  ward  and  damages  as  he  hath  counted.  38  £.3.  2i«  ad* 
judged.     Vide  contra,  I  £.  3.  4.  annuity.] 

[8.  In  an  aAion  of  wajte,  if  the  defendant  demurs  wpon  the  de*^ 
claration,  and  it  is  adjudged  again/l  him,  yet  a  writ  (hall  iffue  to 
inquire  of  the  damages.     34  rl.  6.  8.] 


hath 

ixceed  the  damages  named  in  the  declaration  \  for  the  damage^  ai «  meot  m 
given  for  the  wrong  for  which  the  adion  is  brought,  and  the  cofts  c.  b.  af. 
for  the  charge  of  fuit,  the  one  before  the  fuit,  and  the  other  in  %^^i  '"^ 
and  for  the  fuit.    Tr.  3  Jac.  B.  R.  between  *  Eagles  and  Vales,  tnoK"c^ 
per  Curiam,  in  an  a£Uon  upon  the  cafe  upon  an  affumpfit.    Co.  lO.  than  the 
Robert  ||  Pilfold,  115.  b.  adjudged  in  trefpafs.     Contra,  H.  39.  f^'^UfJJj 
£1.  B.  R.  per  Curiam.     12  H.  7.    Kelleway  21  b.  dubitatur.J      isnot  crrorg 

for  it  may 
be,  that  the  cofts  of  futt,  through  k>og  dependance,  exceeded  the  debt.— *-Yelv.  70.    Vale  tm 
Eglet,  S.  C.  &  S.  P.  refolved. 

I  Cro.  J.  197.  pi.  3*  Dawkes  v.  Pilfield,  S.  C  Zl  S.  P.  reiblved  per  tot.  Cur.  But  for  dc« 
magca  only  they  may  not  exceed  what  the  plaintiflF  himfclf  hat  declared,  and  deoied  13  H.  7.  s6. 
tbat  the  da.mages  and  colls  aiTefled  by  the  jury  ought  not  to  be  for  more  ihati  the  plaintiff  counts,' 
to  be  law  ;  and  fo  a  judgment  io  B.  R.  was  affirmed  in  the  Exchequer  Chamber.'-—* — Cro.  £• 
268.  pi.  B.  Trin.  39  Eliz.  B.  R.  Rivers  v.  Oodlkirti  S.  P.  For  non  conftai  at  the  time  of  tbc 
dccliratioa  what  the  coils  of  fuit  would  amount  umo.*  See  pi.  ai.  infra. 

[lO.  So  a  fortiori,  the  Court  may  increafe  cofts  beyoqd  tbe  fum  Cro.  J.  69, 

of  the  damages  mentioned  in  the  count.     Trin.  3  Ja.  B.  R.  be-  ^2^^'^^" 

tweeii  Eagles  and  Vales,  per  Curiam.     Co.  10.    Pilfold,  115.  b.  vSie's.'c 

adjudged!     Hill.  39  £1.  B.  R.    Morgan  Wolfe's  cafe,  adjudged. «cco<<^ing- 

^  in  a  writ  of  error.]  i!j~i^^^*'' 

held  accordingly. 
« 

fix.  But  the  jury  in  the  cafe  aforefaid  cannot  tax  the  damages  •B'.l>«- 
and  cofts  together  to  more  than  is  contained  in  the  count,  for  then  it  ™  "-jJI' 
infill  not  be  known  hovir  much  they  gave  for  damages,  and  how  s.c.&s.p. 
much  for  cofts ;  for  perhaps  they  might  give  more  for  damages  ^^  *^  <h«y 
d)an  the  plaintiff  had  counted.     ♦  13  H.  7.   16,  17.    Co.  10.  f^^fo*  ft, 

Robert  Pufold,  1 1 7.  b.]  much  as  !• 

contaiard  ia 
the  counts'  per  Brian;  but  all  agreed  that  they  (hould  not  give  cofts  beyond  \he  iiim  in  the 
count.  ■  ■ '  a  Inft«  sS8t  sSg.  Ld.  Coke,  on  the  ifaiute  of  Gloucefter,  6  £.  i«  csp.  1.  cites  S.  C. 
md  fays,  that  cofts  in  law  are  fo  coupled  together  as  they  are  accounred  parcel  of  the  damages,  and 
therefore  it  the  plaintiff  in  trefpafs  declare  to  the  damages  of  20  marks,  and  the  jury  give  to  matkt 
lor  damages,  and  M  marks  for  cofts,  yet  (hall  the  plaintiff  recover  in  all  but  10  marks ;  for  dc* 
tnages,  and'cofts  muft  not  exceed  the  damagea  which  the  plaintiff  demands  by  tbe  count,  aud  the 
«mry  recitiog  both  the  damages^nd  C0A9,  quae  damna  in  toto  fc  attingunt  ad,  Ac.  ■  In  trover 

it  was  bcld|  tbat  if  tfcc  damages  and  cofts  bad  becu  iaiircly  iffeiTcd  at  more  than  imeotioned  in  the 

declaratiooy 


t^9^  2)antQ^« 

declaration,  it  hkA  bern  ill ;  for  bob  eoofttt  bui  tbu  tbe  d^iiUMt  tlcMd  tbe  d^fllifc*  mealiolwtf 
in  the  declaration ;  and  judgment,  accordingly,  Cro.  £•  568.  pi.  n,  Tha*  39  Sliz.  |L  R, 
Kivcrt  v;  OodiKir^ 

[I2.  In  an  aAion  of  itht  upon  a  billy  if  the  pkintiff*  i/cArr^i  /# 
Aix  damagt  of  10/.  and  the  judgment  is  given  for  the  plaintiff  bf 
nihil  did t J  and  the  judgment  is,  that  tbe  plaintiff" (hall  recover  de^ 
>         bitum  fuum  prad\  ^  damna  fua  occafone  detentidnis  debiti  tllius 
•  Foi.  579.   ad  12/.  lOi.  eidem  *  querent!  ex  ajfenju  fuo  per  Curiam  hie  ad^ 
^   ■  V  ■  ^  judicat*^  &c.     Though  here  are  more  damages   than   he   hatl^ 
counted  for,  yet  becaufe  it  is  the  ufual  courfe  for  the  Court  in. 
£  297  3  fuch  cafes  to  tax  damages  and  cofts,  it  is  good;  for  it  may  be 
that  all  was  for  cofts,  and  it  {hall  not  be  intended  that  the  Court 
bath  done  otherways  than  they  ought.     Mich.  8  Car.  B.  R,  be- 
tween Sir  Richard  Greenville  and  Sandwich,  adjudged  in  a  writ 
of  error  upon  a  judgment  in  Banco.    Intratur,  Pafch.   8  Car* 
Rot.  280.     Trin.  24  Car.  between  Parfons  and  fiatchelor,  ad- 
judged in  a  writ  of  error  upon  a  judgment  in  Banco.    Intratur^ 
Pafch.  22  Car.    Rot.  381.] 

1 3  Attaint  by  tbe  heir^  he  (ball  not  recover  damages,  icil.  fbt 
iffues  of  tbe  land  to  tbe  time  of  tbe  death  of  his  anceftor.  Br» 
Damages,  pi.  156  cites  14  AilTa. 
$.c.  cited  14,  In  wa/ie  the  }MTy  found  to  tbe  damage  of  ^oL  where  riie 
Buiftj|9.  plaintiff  lad  declared  but  to  the  damage  of  20/.  The  damages 
S.  c,  cited  here  were  trebled,  Fitzh.  Damages,  pL  7.  cites  H.  34.  E.  3.  and 
toRcp.&i;.  fays  he  believes  the  reafon  is  becaufe  the  flatute  is  that  he  Jhall 
Died"to  be  ^^^^^^^  ^*^  treble  of  that  which  the  jury  Jhall  tax  j  for  in  other 
law ;  for      a£tion  he  ihall  not  recover  more  than  he  counts,  &c, 

that  the 

ilattite  //  to  he  intended  of  damages  ImfuUj  taxed  \  and  that  fo  it  waa  held  hy  Ld.  D]fer,  Trin. 
10  Eliz.  in  wafte  brought  by  ihe  Lord  Abergavenny  that  the  jurors  cannot  value  the  wafte  more 
than  the  plaintiff  hat  counted  of;  and  that  with  this  accorda  3  £.  4.  Rot.  137.  Though  ia  fome 
ctfes  be  may  recover  more  than  counted  of,  as  io  detinue.    See  pi.  3.  fupra. 

15.  If  a  man  brings  debt  upon  obligation  in  London^  the  Mar^ 
Jhalfea^  or  elfewhere^  and  is  long  delayed^  and  after  is  nonfuited^ 
and  brings  aciion  after  in  bank^  be  Jhall  not  recover  damages  for 
ihejuit  eljewhere^  but  only  for  the  fuit  in  bank.  Br.  Damages, 
pi.  39.  cites  2  H.  4.  22. 

16.  In  detinue^  the  plaintiff  (hall  have  no  more  damages  than  be 
has  declared  for ;  for  the  judgment  is  to  have  the  thing  detained^ 
and  damages  for  the  detention ;  if  the  thing  detained  caimot  be 
had,  the  fherifFfhall  inquire  de  damnis,  and  the  plaintiff  (hall  have 
judgment  for  the  value  and  detention  upon,  and  according  to  the 
fherifF's  return ;  that  he  cannot  deliver  the  diing  hy  the  ddeadant'a 
fault.     Jenk.  288.  pi.  22. 

17.  Where  an  avowant  was  intitUd  to  two  partt  $nly  of  tbe 
rent  and  the  jury  afTefTed  damages  for  tbe  whole  rentj  the  Court 
held  that  the  avowant  could  not  have  judgment  unlefs  he  releafq 
the  damages.  Mo.  281.  pi.  434.  Mich.  31,  &c.  32  EI1Z9 
C.  B.  in  cafe  of  Batty  v.  Trevillian. 

18.  In  cafe  on  a  promije  the  plaintiff  ^/^/jr^i/  to  tbe  damage  of 
10/.  and  upon  ifliie  tried,  the  jury  gave  13/.  which  was  more  than 

the 


« 


the  plsiintiff  cwfited  £:>rt  and  judgment  wa»  given  accordinglyt^ 
yiz*  that  the  plaintiiF  recover  the  13I.  by  the  jury  afiefled ;  but  it 
was  reverfed  for  this  caufe  in  B.  R.  Por  the  law  fuppofes  the 
plaintiff  to  know  beft  his  own  damage  and  he  fliall  iiever  recover 
more  than  he  counts  for.  But  if  after  fuch  verdiil  the  plaintiff 
bad  nUafed  all  the  damages  but  thofe  of  which  hi  counted^  and  then 
had  judgment,  this  had  been  good.  This  record  was  removed 
from  the  court  of  Northampton,  Yelv«  45.  Hilh  i  Jac,  B.  Rv 
Perfival  v.  Spenfer. 

•  18.  Error  was  brought  to  reverfe  z  judgment  in  iitinue  becauio 
it  was  for  greater  damages  than  the  plaintiff  counted  for.  The 
Court  neld  that  where  the-  plaintiff  doth  declare  no  certain  damage^ 
there  he  /hall  recover  fuch  damages  as  the  jury  find^  but  where  the. 
,  plaintifF  counts  of  a  certain  damage,  and  the  jury  do  find  greater 
damages,  there  the  plaintifF  ought  to  have  no  greater  damages 
than  according  to  his  count,  and  not  as  the  jury  finds,  they  finding 
greater  damages  than  the  plaintifF  declared  upon,  and  in  this  a£lioa 

'  the  plaintiff  declaring  to  his  damage  looi.  and  the  jury  finding  for 
the  plaintiff  and  damages  1 50].  and  he  having  his  judgment  for 
150L  according  to  the  finding  of  the  jury,  and  in  more  than  he  f  298  ] 

..counted  upon,  the  judgment  was  reverfed.  Bulft.  49.  Mich* 
8  Jac,    Hoblin  v.  Kimble. 

19.  In  real  aSfions  the  plaintiff  (hall  not  count  of  damages^ 
becaufe  //  is  uncertain  what  they  fliall  amount  to  and  xhty  fliall  h 
recovered  pendente  brevi,  10  Rep.  117.  a.  Mich.  10  Jac.  in 
Pilford's  cafe. 

'  20.  But  in  perfonal  anions  they  (hall  count  to  the  damage,  be^ 
caufe  they  fliall  recover  damages  only  for  the  tort  done  before  the 
writ  broughty  but  not  for  any  thing  done  pending  the  writ. 
10  Rep.  117.  a.    Mich.  10  Jac.  in  Pilford's  cafe. 

2       ~ 

farthii 

damage  given  by  the  jury  ought  to  be  valuable,  and  that  there  is  doesnottp^ 

no  fuch  coin  j  fed  non  allocatur ;  and  judgment  for  the  plaintiff.  p««r. 

2  Roll.  Rep.  21,  22.    Pafch.  16  Jac.  B.  R.    Marfhanj  v.  Buller.  '««  s!  c^.' 

and  3*  P*  adjudge^. 

22.  In  cafe  the  plaintiff  declared,  that  he  was  feifed  of  feveral 
parcels  of  land^  anid  the  defendant^  tenant  at  will  of  one  parcel^ 
and  there  being  a  difcourfe  between  him  and  T.  S.  for  the  fale  of 
thefe  lands,  he  (the  defendant)  f aid  to  T,  S,  that  be  would  keep  tfoi 
pojfejjlion  till  the  jjtb  day  of  Juguflj  at  which  day  the  defendant 
JaiJjthe  plaintiff  had  no  title  to  that  parcel^  but  one  G.  V.  bad ; 
and  fo  the  bargain  broke  off*  Adjudged  ;  that  though  the  words 
were  fpoken  of  a  parcel  of  the  land,  yet  the  plaintiff  (hall  recover 
damages  for  the  lofs  of  the  fait  of  the  whole.  2  Roll.  Rep.  447* 
Trin.  21  Jac.  B.  R.    Egerton  v.  Whittington. 

23.  The  defendant  being  a  coachman  broke  a  pipe  of  wine  in 
tbiftreit  by  bis  carelefs  driving  the  coach,  by  which  a  great  deal 
of  the  wine  run  out,  and  was  loft,  and  promifed  the  plaintiff,  that 
in  conlideratjon  be  would  forbear  to  fue  him,  that  be  would  pay  as 

much 


19^  IDmnagtiit 

much  as  ht  was  iammfiii.  In  a£ltton  on  die  eafe  updn  the  (MN 
mife,  the  plaintiff  in  his  declaration  did  not  fit  fortb^  houi  muck 
the  wine  was  worth  that  was  fpilt  \  but  adjudged,  that  the  de-^ 
fendant  is  bound  to  take  notice  of  the  damage,  and  thejury  have 
made  it  certain  ;  and  judgment  for  the  plaintiff,  oty.  458* 
Trin.  x6s5.    Fowke  v.  Prefcott. 

24*  The  plaintiff  declares,  that  the  defendant  in  cenfideration  of 
joL  promijed  to  let  him  enjoy  certain  iron  mills  for  fix  months  i 
and  it  appeared  that  the  iron  mills  were  worth  hut  20A  per  annum^ 
and  yet  damages  were  given  to  ^ooL  by  reafon  of  the  lofs  of  ftock 
laid  in ;  and  per  Cur.  the  jury  may  well  find  fuch  damages,  for 
they  are  not  bound  to  give  only  the  lol.  but  alfo  all  the  Jpecial 
damages*  Raym.  77.  Pafch.  1 5  Car.  2.  B.  R.  Nurfev.  Barns. 
25.  Ward  brought  an  a£lion  againll  Hatton  Rich  de  uxora 
ahduSfa^  and  keeping  her  from  him  ufque  fuch  a  day,  which  was 
(bme  time  ^fter  the  exhibiting  of  the  bill,  and  concluded  contra 
formamflatuti.  After  verdiS  for  the  plaintiff,  it  was  moved  in 
arreft  of  judgment,  and  the  declaration  was  held  good,  notwith- 
ftanding  tne  impertinent  conclufion  o^  contra  formamfiatuti^  there 
htin^no  Jtatute  in  the  cafe.  Secondly,  the  Court  refolved,  that 
judgment  fbould  be  ftayed ;  for  the  jury  ihall  be  intended  to 
give  damages  for  the  whole  time  mentioned  in  the  declaration* 
As  in  trefpafs,  with  a  continuando  to  a  day  after  the  writ  brought, 
the  plaintiff  (hall  not  have  judgment  after  verdi^  which  gives 
damages  by  intendment  for  the  whole  time  declared  for.  And 
Twilden  faid,  thefe  two  cafi^  were  refolved  ;  a  tradefman 
hrought  an  aQion  in  an  inferior  court  for  flandering  of  him  in 
his  trade^  by  which  he  lofi  his  cujlom  within  the  jurifdilfion  of  that 
court  isf  alliiy  and  it  was  held  nuintainable  notwithftanding  the 
alibi ;  the  other  was  an  action  brought  upon  the  tiie  of  feveral 
r  299  1  things  for  divers  fums  of  money,  qua  quidem  pecuniarum  fumma 
attingunt  ad  10/.  whereas  rightly  computed  they  came  but  to  9U 
The  jury  gave  damages  lefs  than  9I.  and  it  was  held  good.  But 
if  the  verdi(5l  had  been  for  lol.  it  had  been  naugi&t.  vent.  103, 
tSa]k.66d.  Mich.  22  Car.  2.  B.  R.    Ward  v.  Rich. 

pi.  5.  s.  c.  26.  In  cafe  plaintiff  declared^  that  the  2d  of  July  6  ^.  3.  he 
ment  ar?'     ^^  Pi/filP^  ^f  a  meadow  next  adjoining  to  a  rtver^  and  to  another 

relied. clofe  contigudus  to  the  faid  river,  which  time  out  of  mind  ran  through 

Carth.  386.  his  mcadow  to  an  ancient  mill  of  the  defendant's,  without  any 
fudgmm?  overflowing.  That  the  defendant  the  ^d  of  Augufl  6  W.  3.  #«- 
•rrcfted.—  larged  the  foundation  of  his  mill  further  into  the  river,  whereby 
Comb.  442.  he  fo  ohftruRed  the  river^  and  exalted  the  water,  that  it  drowned 
judgment  '*'  plaintiff's  meadow^  per  quod  he  loft  the  ufe  and  profit  thereofi^ 
trrcfted.—  from  the  aforefaid  %d  day  of  July  to  the  time  of  exhibiting  the  bilL 
"T — ^^*  Not  guilty  pleaded,  and  verdiS  for  the  plaintiff.  And  it  was 
«48!'s.^7*  moved  in  arreft  of  judgment,  that  intire  damages  are  given  to 
•nd  judg-  the  plaintiff,  and  from  the  2d  of  July  to  the  3d  of  Auguft,  he 
"Th*1L-  ^^'^  "°  damages  at  all  by  his  own  flicwing  j  and  it  (hall  not  be 
And  thc^  intended,  that  the  damages  given  by  the  jury  are  only  for  the  time 
fame  dif.  after  the  3d  of  Augud,  for  the  damages  (hall  be  underftood  to  be 
tioaion       given  not  according  to  law,  but  according  to  Jhe  allegation  of  the 
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^atiffy  who  layeth  bis  damage ;   as  rcfblved  iti  Harbin  zni  ^P°^'  ^'^^^ 
Crecn's  cafe;     Hob.  191.    Moor,  887-     And  firft,  all  the  Court,  J^YJjj^'^ 
except  Rookby,  (eemed  to  think  it  well  enough ;  for  it  may  be  the  ure 
fbc  plaintiff  laid  up  his  meadow  for  grafs  from  the  2d  of  July ;  •"**  '°^"« 
but  after  judgment  was  arretted;  for  though  he  might  lofe  the  '  *P'**  "• 
pre  fits  from  that  time^  he  notwithftanding  tfott/rf  not  lofe  the  ufe\ 
if  he  had  not  faid  (ufum)  they  might  have  given  judgment  for 
jhim.     This  cafe  is  the  very  fame  with  Harbin  and  Green,    Judg- 
ment arretted.    12  Mod.  131.    Prince  v.  Molton. 

27*  In  trefpafs,  aj/ault,  battery^  and  falfe  imprifonmenty  die 
plaintiff  declares^  that  the  defendant  ajfaulted^  beat  and  imprifoned 
the  plaintiffs  the  firft  of  O&ober  ()  fV-  3  and  detained  him  in  prifon 
four  months.  Upon  not  guilty  pleaded,  verdid^  for  the  plaintitt^ 
and  intire  damages  were  given  by  the  jury.  It  was  moved  in 
arreft  of  judgment,  that  the  declaration  was  a  declaration  if  Mich  ^ 
9  IF.  3.  and  therefore  the  damages  being  intire^  and  given  for.thf 
imprifonment  of  four  months  from  the  firft  of  OSfober^  il  appears 
that  the  damages  were  given  for  imprifonment  after  fhe  aSfion  wa^ 
commenced.  And  judgment  was  arretted.  Ld.  Raym.  Rep.  329* 
Pafch.  10  W.  3.    Brasfield  v.  Lee. 

28.  In  an  a(5Hon  upon  the  Jiatute  of  Winchejier^  in  which  the 
plaintiff  Jhewed  be  was  robbed  of  a  bank  bilL  Upon  evidence  2X 
the  trial  fummer  aflifes  10  W.  3.  at  Brentwood  in  Effex,  before 
Hatfell,,  Baron  of  the  Exchequer,  he  dire^fed  the  jury  to  give  dar 
mages  fbr  the  whole  value  of  the  billy  which  they  did  accordingly* 
Ld.  Raym.  Rep.  727.    Windier  v.  Chelmsford  Hundred. 

29.  A6lion  upon  the  cafe  for  diverting  a  water- ^ourfe  i  Jan: 

I  Geo.  and  continuing  it  to  March  IJJS^     P^^  i^^d  the  plaintiff 

fo/l  the  benefit  of  the  water-courfe  abinde  till  Apr,   tunc  prox* 

Jeauen\     And  after  verdict  for  the  plaintiff,  it  was  moved  in  arred 

of  judgment,  that  intire  damages  were  given,  when  part  of  (hf 
time  was  to  come  at  the  time  of  the  trial ;  fed  non  allocatur  \  for 
per  Cur.  the  time  mentioned  March  17 1$^  not  being  then  incur redy 
it  was  impoffible ;  for  at  the  time  of  the  action  it  was  not  poi^ 
iible  that  the  diverfion  of  the  water-courfe  had  continued  till  a 
time  then  not  come ;  and  therefore  when  he  alleges,  that  he  jott 
the  benefit  of  the  water-courfe  till  Apr',  prox*  (equen*,  this  is 
alfo  impottible,  and  therefore  the  jury  could  not  have  any  confide^ 
ration  of  it.  Comyns's  Rep.  23 1>  23I.  pi.  129.  Mich.  2  Geo.  X. 
Yalden  v.  Hubbarb. 

30t  In  aa  aSion  of  trefpafs  brought  by  the  plaintiff  in  the  [  300  1 

court  of  C.  B./tfr  entering  on  his  (the  plaintiff's)  land  25  March 

4  Geo.  with  a  continuando  the  faid  trefpafs  to  the  25  March,  6  Geo» 

(which  was  two  years)  &c.  ad  damnum,  &c.     The  defendant 

jujlifiedy  by  the  command  of  one  Green  \  the  defendant  replied^  and 

fet  forth  a  furrender  made  to  him  (the  lands  being  copyhold)  and 

fhat  hi  was  admitted  a  whole  year  before  he  brought  this  action  of 

irefpafsy  ice.  and  at  a  trial  there  was  a  verdid  for  the  plaintiff;  an4 

tk^juryjrave  damages  for  that  year  only,  whereas  the  plaintiff  had 

declared  for  two  years  damages ;  and  now,  upon  a  writ  of  error 

jNTOught,  it  wa^  JQ^y^^f^i  that  though  the  plaintiff  had  a  yerdi^^^ 

Vw.  VIU  ?  yet 
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yet  if  die  ju^  did  not  find  enough,  it  is  an  infufllicient  findings 
and  here  they  had  found  damages  only  for  one  year,  where  the 
plaintiff  had  declared  for  two  years  damages,  and  the  jury  cannot 
fever  ^e  damages  fer  which  the  pUinUff  had  declared  \  but  thfs 
was  over^ruled  by  the  Court,  and  the  judgment  affirmed.  8  Mod* 
78,  79.    Tria.  8  Geo.    Moor  v*  Thompfon. 

31.  A  judgment  in  C.  B.  was  re\rerfed,  becaufe  the  jury,  on  the 
writ  of  inquiry,  had  given  damages  yi;r  a  longer  time  than  laid  in  the 
declaration,  and  alfo  to  a  time  after  the  writ  of  inquiry  was  ex^ 
£€uted,  2  Ld.  Raym.  Rep.  1382.  Pafch.  ii  Geo.  I.  B.  R« 
Baker  v.  Bache. 

32.  The  Judge  certiJUd  the  damages  (which  were  50I.)  to  be 
gxceffive  ;  hut  the  a&ion  appearing  to  be  brought  for  a  very  ma^ 
Itcious  profecution  /ir  felony  ;  and  the  plaintiff  having  h^en  im* 
prifoned  and  tried  for  felony,  the  Court  were  of  opinion^  that  in  the 
nature  of  the  thing,  the  damages  appeared  to  be  moderate^  and 
therefore  refufed  to  grant  a  new  trial.  Barneses  notes  in  C.  B« 
312,  313.    Mich.  7*  Geo.  %.  Anon. 


(S)  What  Damages  (hall  be  given ;  and  for  what. 

I.  TTTHERE  a  man  brings  a£Hon,  and  declares  of  falfe  im^ 
VV  prifonnunt  till  he  made  an  obligation  of  40!.  he  jhallnot 
recover  damages  for  the  MigatiAn^  but  for  the  imprifonment ;  for  he 
is  not  grieved  by  the  obligation,  till  he  (hall  be  impleaded,  and 
there  he  may  plead  durefs,  and  e  contra  of  imprifonment  till  he 
makes  fine,  he  ihall  recover  damages  for  the  imprifonment  and 
fine ;  for  there  he  is  grieved  by  fine  in  fa^  which  is  tort  executed^ 
Br.  Damages,  pi.  119  cites  2  E.  4'.  2i, 

2.  A  man  (hall  not  recover  damages  for  the  iffues  and  profits  in 
a£iion  up6n  the  Jiatute  <f  $  R.  7..  hut  only  for  the  entry  ;  for  the 
adion  is  quod  ingreflus  eft,  where  entry  is  not  given  by  law* 
Br.  Damages,  pi.  X20.  cites  2  £•  4.  24. 

3.  Note,  that  in  replevin  ^^  jftw;  and  pigs^  which  pigs  were 
pigi^ed  after  the  takingy  and  yet  the  plaintifiF  had  replevin  of  both, 
and  (hail  recover  damages.  Br.  Damages,  pi.  126.  cites  12 
£«.  4*  3* 

4.  One  affumes  in  c9nfideration  of  4^.  to  pay  ic/.  damages. 
They  (hall  be  given  to  the  lOl.  on  non-aflumput ;  not  to  the  4d. 
Mo.  419.  pi.  576.    Mich.  37  and  38  Eliz.    Colman's  cafe. 

5.  The  diffeifee  (hall  have  an  adion  of  tre/pafs  againfl  the  dif* 
feil9rj  and  recover  his  damages  for  the  frfl  entry  without  any  re* 
grefs ;  he  may  have  an  a&ion  of  trefpals  with  a  continuando,  and 
recover  as  well  for  all  the  mean  occupation  as  for  the  frji  entry. 
And  here  not^,  that  Litt,  doth  here  include  cofts  within  damages. 
Co.  Litt.  257.  a. 

£^Ol  3  6.  In  judgment  by  default  in  debt  on  a  fingle  billy  the  interejl 
ou^ht  to  be  taxe  i  by  the  mafter  of  the  office  in  the  damages  \  per 
tot.  Cur;    And  it  was  infifted  Arg.  and  not  denied,  that  it  was 

the 


th^  tbnttztit  pradice  in  all  the  courts  of  Weftminfter-Hall^  up9n 
judgments  up9H  defaulty  tr  c^nfeffioHy  tp  tax  the  damages  occafiong 
detentUnis  dibiti '^  and  therefore  the  non-payment  of  intereft^ 
Vrhen  the  debt  carries  iiltek-eft  (as  all  Englim  bills  do)  is  a  da* 
mage  to  the  plaincifF;  but  as  to  the  cai%  of  rent,  it  does  not  carry 
intereft ;  and  therefore,  in  fuch  cafe,  no  intereft  (hall  be  given. 
2  Ld.  Raym.  Rep.  773.  Trin«  i  Ann»  in  Scacc.  Lapiere  v.  the 
D.  of  St.  Albans^ 


(T)     Given.    In  what  Cafes* 

u  'T\E  97^bfoik^hi  9/26/.  hj  MtgatioHy  and  the  tefthy  kndlng^ 
xJ  and  the  defendant  confeffid  the  obligation^  therefore  the 
))laintifF  had  judgment  imtnediateiy  of  it,  and  U  the  reft  he  pleaded 
io  the  ceuntrty^  and  the  plaintiff  prayed  judgnlent  of  the  damages 
of  that  which  was  confeffed,  and  could  not  have  it  till  the  other 
be  tried,  and  after  at  the  niji  prius  §f  it  the  plaintiff  was  nen^ 
fuitedy  and  yet  at  the  day  in  bank  he  (hall  have  Judgment  of  the 
damages  of  that  Which  was  confeSed,  and  might  have  had  it  at 
firft,  if  he  would  have  releafed  the  fuit  of  the  l-eft^  and  fi>  he  re* 
Covered  debt  and  damages  upon  the  bxAt  original,  upon  whidi  he 
was  nonfuited.     Bn  Damages,  pK  2$.  cites  4I  £•  3.  25. 

2»  The  defendant  procured  J»  S.  to  bring  fwrmedan .  againft  the  Br.DiliB«in 
plaintiff  by  collufioi^^  by  which  he  vra  forced  to  travel  by  the  fuit,  P*-5-***«* 
and  in  Dringmg  A  Writ  of  warranty  of  charters  in  defenee  of  it^    *    * 
to  the  damage  of  40/.  and  btcaufe  the  defendant  could  not  deny 
the  collufion,  tne  plaintiff  recovered  20/«  quod  noUiy  for  vexatiom 
and  coUnfion  only.    Br,  Adion  fur  le  cafe,  pi.   17.  cites  43 
E.  J.  10. 

3%  Error  was  brought  upon  fndgment  in  an  accounts  Becaufe 
the  judgment  was  to  recover  damages ;  hut  not  allowed  ;  for  the 
'  defendant  hath  delayed  the  plaintiff,  and  |deadedto  the  iffue,  which 
is  found  againfl  him.  So  occafione  interplacitandiy  he  (ball  re« 
cover  damages.  But  otherwtfe^  if  the  defendant  comes  the  vfi  day^ 
mnd  enters  in  the  account  taken^  for  to  make  account.  Noy. '  134* 
Brown  v.  Barwick^  cites  2  R.  2.    Account.  42.    5  E.  3.  40* 

4.  UpofI  demurrer  in  laup  the  juftices  may  award  damages  for 
die  party  by  their  difcretion^  or  award  writ  to  inquirg  of  damages 
ess  their  ele&ion^     Br.  Damages,  pi.  194.  cites  14  H.  4..  39,  40. 

5.  Where  a  bill  in  Chancery  is  adjudged  infufficient  upon  de* 
murrer^  the  defendant  (hall  not  have  damages ;  for  the  ftatute 
does  not  mention,  but  only  where  the  fuggeiiion  is  found  true  ^r  V 
not  trile,  and  here  the  truth  is  not  tried,    fir.  Cofts,  pi.  19.  cites 

7  E.  4.  14.    Per  Cur. 

6.  Refolved  by  the  Court,  that  wherefoever  damages  are  to  be 

Siven  in  debt^  cofts  are  to  attend  them  \  and  the  reafon  of  the 
amages  is,  becaufe  the  money  is  not  paid  upon  demand  \  for  if 
the  defendant  pleads  tout  temps  prifl^  &c.  the  plaintiff  muft  reply, 
imd  fet  forth  a  fpecial  demand,  whereupon  ifiue  may  be  taken ; 

Z  2  and 


and  if  it  be  fsund/cr  the  defendattt,  the  plaintiff  can  hav$  neithit 
damages  nor  cojis.  Comb.  224.  Mich'.  5  W.  &  M.  B.  Rf 
Company  of  cutlers,  &c.  v.  Hurfley. 

^  7.  Attachment  in  Chancery  on  an  alias  &  pluries,  is  return- 
able in  B.  R.  and  is  really  an  a£bion»  whereon  the  plaintifF  ihall 
Recover  damages  for  the  delay,  in  not  executing  the  writ.    2  2  Mod* 
1.64.    Hill.  9  W.  3.    Per  Holt  Ch.  J.  Anon. 
iSalk,  ao8.       8.  Judgment  was  in  C.  B.  upon  fcire  fac.  on  a  recognizance  bf 
pi.  8.  s,c.  1,^11  ypon  a  writ  of  error,  quod,  the  original  plaintifF  fliould  have 
ioziy. '       execution  upon  the  recognizance,  et  quod  recuperet  damna  (ua, 
which  he  had  fuftained  occafione  dilationis  executionis.     And  the 
exception  taken  was,  that  the  Court  had  no  power  to  award  da- 
mages for  delay  of  execution,  but  they  ihould  give  them  for  cofts 
offuit.     Per  Cur.  damages  generally  include  cofts,  which  word^ 
(cofts)  properly  fignifies  cpfts  of  fuit,  and  delay  of  execution  is  ^r«- 
perly  damage^  viz.  the  being  fo  long  out  of  his  money,  which  tht 
Court  ufed  formerly  to  ajfefsy  by  allowing  the  party  the  lawful 
intere/l :  fo  damages  of  athy  of  execution,  and  cofts  of  fuit  upon 
the  ftatute^  are  very  different,  and  to  be  aflefted  by  different 
xneafures,  and  the  ftatute  gives  only  cofts  of  fuit  againft  the  bail, 
&c.    Ideo,  per  omnes,  this  is  error.    6  Mod.  157.    Hill.  3  Ann. 
B.  R.    Fanthaw  v.  Morrifon. 
Af  opos  9.  Where  a  penal  fum  is  recovered^  damages  are  never  giveA* 

the  lutute    Per  Parker,  Ch.  J.    10  Mod.  277:    HUl.  i  Geo.  B.  R. 

for  not  fcttin^  forth  tiibcs.    SceCro.  J.  70.   0igg  v.  Peakevon , 

10.  But  upon  a  Jingle  billy  even  by  the  common  lavsr,  damages 
are  given  for  the  delay.  Per  Parker,  Ch.  J.  10  Mod.  277. 
HiU.  I  Geo.  B.  R. 


•o. 


(U)     In  what  Cafes,     Where  there  is  a  Demurrer 
for  Part,  and  Iffue  for  the  reft. 

I.  f^RESPJSS  cfines  cut  and  goods  tahn^  the  defendant 
X  joined  iffue  for  part^  and  demurred  for  the  r£/?,  and  the 
demurrer  adjudged  againjl  him^.znA  the  niji  prius  upon  the  iffue^ 
inquired  of  all  the  damages^  as  well  of  the  paf  t  in  the  demurrer, 
as  of  the  part  in  the  ifliie>  and  fouTid  the  ijffke  fir  tbg  d^fntdant^ 
and  taxed  damages  for  the  re/i  to  10/.  Br.  I)emurrer,  pi.  $• 
cites  38  £.  3.  25. 


(W)     In  what  Cafes,  againft  the  PlaintifF,  though 
Part  of  the  Iftue  is  found  for  him. 

1.  nPRESPASS,  ajault  and  battery^  to  tbi  damage  tf  10/. 

*        X    and  was  found  guilty  of  the  affaulty  and  acquitted  of  tbi 

battery i  suid  yet  the  plaintiir  recovered  lol.  as  be  had  cowted, 

and 


uhi  was  tWcrced  for  the  battery,    Br,  Damages,  pi.  198,  cites' 
40  £.  2'  26. 

a.  ^lote,  in  avowry^  where  part  is  found /sr  the  Urd^  and  part 
againji  him^  he  ihall  have  lecurn  of  the  whole,  and  yet  ihali 
render  damages  for  the  fame  taking.  Br.  Damages,  pi.  4.  cites 
i  H.  6.  4* 

3.  Refious  is  brought  upon  dijinfs  taken  fot  rent  due  at  two  C  3^3  3 
duys^  and  it  appeared  by  the  dcttlaration,  that  one  ddy  is  paJjTcJy  and 
the  other  is  to  conte^  and  the  defendant  pleaded  not  guilty ;  the 
jury  ought  to  fever  the  damages  ;  for,  for  the  rent-day  polled,  tiic 
plaintiff  fhall  recover,  and  tot  the  other  not,  Br,  Damages^, 
pi.  ^67.  cites  9  H,  7,  3. 


(X)     Several  Damages  againfl:  feveral  Defendants; 
and  where  PlaintiH'bas  his  Election. 

t#  A  SSISE  againji  feveral^  one  dleged  jointenancj  hy  deed  with 
tx  a  Jtranger^  who  upon  proCcfs  came  not,  by  which  t.iC 
afllze  was  awarded,  where  the  other  had  pleaded  mifnofmer  of  the 
flainti^y  and  all  found  for  the  plaintiffs  and  againft  him  who  pleaded 
jointenancy  double  ((amages  was  awarded,  and  Angle  (hmages 
againft  the  other,  and  the  double  damage  (hall  be  levied  of  him  wba 
pleaded  jointenancy  only^  and  the  other  damages  JhaH  be  levied  of 
bim^  and  the  other  in  common.  Br.  Damages,  pi.  ZO4.  citea 
22  AfT.  2. 

2.  Trefpaft  againjl  A.  and  B,  for  heating  of  his  fervanty  and 
taking  of  timber  j  .the  one  was  found  guilty  of  the  battery ^  and  the 
other  acquitted,  and  bath  found  guilty  of  the  Itaking  of  the]  ti/nberi 
by  which  the  damages  were  fevered,  fcilicet,  for  the  battery  by 
itlelf,  and  for  the  timber  byitfelf;  and  fo  they  did,  (cilitet,  for 
the  damage  of  the  battery  one  nurk,  having  regard  to  the  lervice 
loft  by  the  matter,  and  not  to  the  hurt  which  the  party  has,  and 
lOOs.  for  the  timber ;  by  which  it  was  awarded^  that  the  one  mark 
ihall  be  recovered  againft  A«  who  beat  him,  and  the  iocs,  for  the 
tihiber  againft  both  in  common,  and  the  plaintiiF  anfierced  againfl; 
tlie  ©oe,     Br.  Damages,  pU  107.  cites  2a  Aff,  76.  * 

J,  fe  trefpafs  againft  two,  if  the  one  comes  and  pleadsy  and  is 
imvisied  to  the  damage^  &c.  and  the  other  comes  and  pleadsy  and 
if  c9W^i£fedy  th6  fecond  jury  fliall  not  give  damages  j    for  the 
fecoftd^  who  pleads,  fliall  be  charged  by  the  (irft  verdict,  quod  nota« 
Br.  Damages,  pi.  29.  cites  44  E.  3.  7.  and  lib.  AfT  p^.  5. 


ttfete  awarded  to  try  thefe  two  iffues  ;  on  the  frft  ijfue  200/.  dah  s.  C 

innges  aire  fatmd  for  the  plaintiff  i  the  other  jwy  ^x  150/.  da*  And  ibid, 
iftages;  the  plaintiff  fliaU  have  his  eledioa  which  damages  he  wiU  J^f^kul^ 
iiave  i  for  i^  is  not  certain  which  of  the  iflfu^es  wa3  orft  tried  -,  s.  p. 

Z-s  fat 
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}.  348-  P^-   for  they  were  trUd  at  the  fame  affi/esj  and  the  damages  taxed  if  tbi 
lie'  b"r"  /^  ^O'  ^«f *^  toftandfor  all    Jenic.  269.  pi.  86. 

Cobb  V.  Hrydon,  S.  C,  and  judgment  in  C.  B.  affirmed.— —RalU  Rep.  30,  pi.  3.  S«  0.  aii4 
jadgmcot  aifirnwd. 

J.  In  trefpafs  agaiffft  A.  B.  and  C — B,  and  C.  jujiifjy  upon 
which  there  is  a  demurrer^  and  J.  fhads^  and  thereupon  iffue  is 
joined)  and  the  demurrer  is  edjudgtd  agatnj}  B,  and  C.  and  upon 
a  writ  of  inquiry,  damages  are  given  againft  B.  and  C.  and  after 
the  iffite  is  found  for  the  pLintiff\  and  damages  given  ;  the  plain- 
tiff may  have  his  ele^ion  whicE  damages  he  will  take,  i  Roll, 
Rep.  395.  pi   17.  Trin.  14  Jac.  B.  R.    Headley  v.  Mildmay. 

6.  Error  of  a  judgment  in  an  appeal  of  mayhem  in  Durham ;  the 
error  aiTigned,  becaufe  the  plaintiff  declared  there,  in  an  appeal 
aeainft  them,  that  thej^  with  a  thirds  made  the  mayhenu  Theji 
CI  3^4  3  ^^fd feveral  tleas^  whereupon yJv^rji  ijfues  were  joined,  and  v^r- 
di£t  for  the  ptaintiffj  and  againft  J.  upon  the  trial  50/.  damages 
were  founds  and  againft  R,  lOO/.  damages',  and  the  plaintiff  prayed 
judgment  againft  htk  fir  the  lOoL  damages  and  cotts,  and  had  it  £ 
and  now  error  is  brought  and  aifigned,  becaufe  the  plaintiff  hadi 
judgment  for  the  lool.  damages,  and  doth  not  releafe  the  damages 
for  the  50/.  But  the  Court  conceived  it  to  be  no  error ;  for  the 
judgment  being  for  the  xO0/«  by  the  eleiiien  of  the  plaintiffs  it  is  4 
waiver  of  the  other  damages^  and  he  cannot  have  both ;  therefore 
he  needs  net  releafe  the  damages  of  50/.  whereupon  the  judgment 
was  affirmed,  Cro.  C,  192.  pi.  2.  Trint  6  Car.  in  3*  R*  Johns  ^ 
al'  V.  OodTwortht 


(Y)     Whew  they  fhall  be  joint, 

!•  /i  N  aStton  upon  the  flat.  i.  2.  Af.  for  driving  diji^jfes  an4 
jTx  impoundmg  them  in  feveral  places,  fo  that  the  owner  was 
put  to  feverai  replevins^  and  it  was  againjl  three  defendants^  and 
upon  not  guHty  it  was  found  for  the  plaintiff,  and  40s.  damage 
affeft  by  the  jurors  againft  every  defendant  feverally.  And  judg-» 
ment  was  given  for  die  plaintiff  that  he  (hould  recover  the  penalty 
of  the  ftatute  (viz.)  againft  every  one  5I.  and  for  damages  againft 
every  one  40s.  trebled  ;  upon  which  a  writ  of  error  was  brought, 
and  error  afligned  was  in  the  point  of  the  judgment  (viz.)  becaufe 
the  damages  and  the  penalties  are  fevered^  (via-)  every  defendant 
by  himfelf,  where  it  ought  to  have  been  jointly,  (viz.)  all  one. 
And  that  was  adjudged  error,  and  the  £rft  judgment  reverfed. 
For  but  one  5!.  (ball  be  inflidied  upon  all  the  defendants,  and  not 
feveral  5I.  by  the  ftatute ;  yet  the  words  are  that  every  perjon 
offending  Jhall  pay  sl.  but  the  meaning  of  the  ftatute  is,  that  the 
penalty  (h:iU  be  referred  to  the  offence,  not  the  perfons,  then  be* 
caufe  there  was  but  one  offence  in  all  the  defendants,  there  fhall  be 
but  one  5U  forfeited.  Noy.  62.  Hill.  39  Elis.  B.  R,  Patridg^ 
V.  Emfon. 
%.  So  by  Popham,    If  tpn  diftrein^  and  they  alike  drive  tha 

d^^i% 


Jiflrefi^  diere  (hall  be  only  one  adion  and  one  penakj  which  was 
granted.    Ibid. 

3.  So  by  Gawdy  upon  the  ftatuU  that  ena<95  that  eoerj  one  that 
fues  in  the  Admiralty  for  a  thing  done  upon  the  landy  Jbail  fftfeit 

10/.     There  if  two  commence  an  a^ion,  contra  formam  ftatuti,  yet 
but  one  }oU  {hali  be  forfeited.    Ibid. 

4.  So  upon  the  Jfatute  of  5  Elrz»  of  forgery  againJI  twenty  but 
one  double  damages  fhall  be  given  againft  alU  And  by  Popham 
and  Fenner ;  that  where  twenty  are  fo  jointly  filed,  a  releafe  to 
one  (hall  difcharge  all.  But  by  Fenner,  if  the  phintifF  had 
brought  his  action  again/}  them  feverally^  tycry  ooe  (bould  have 
paid  5I.  fed  quaere.    Ibid, 

(Z)     Barred  hy  What.  C  3^5  ] 

t.  TN  affife  if  the  plaintiff  enters  intotarcel^  he  fhall  lofe  aB  hit 
J-   damages,  for  they  are  intire  ana  cannot  be  foTCrecl    Br* 
Damages,  pi.  i8o.  cites  35  H.  6.  13. 
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(A.  a)    Writ.     How  it  (hall  be. 

OTE  by  the  beft  opinion,  that  where  damages  are  given 
^  ^  byjiatuie  and  new  form  ofwrity  the  plaintiff  (ha))  not  re« 
eover  damages  by  the  ftatute,  if  he  does  not  hring  his  writ  upon 
the  Jlatietey  as  in  trefpafs  de  malefaftoribus  in  parcis,  but  where  the 
ftacute  gives  damages,  and  no  new  form  of  the  writy  there  the 
plaintiff  fhall  recover  according  to  the  ftatute  by  the  common 
form  of  the  writ ;  note  the  diverfity  thereof;  and  in  affife  if  the 
difieifin  be  found  with  fprce,  the  plaintiff  (ball  recover  double  da* 
mages,  and  yet  the  writ  is  not  but  of  the  common  form.  Br.  Da«! 
mages,  pi.  8.  cites  9  H.  6.  a. 

(B.  a)     Writ  of  Inquiry  of  Damages;    in  what 
Cafes  awarded ;    and  How  it  ma/  be. 

i»  TN  aj/ife  the  plaintiff  prayed  ejirepementy  and  could  not  have 
^  it;  and  the  defendant  commits  wafie  in  the  mean  tin^  be^ 
tween  the  verdiSi  in  the  ajjife  and  the  judgment^  and  a  writ  of  in« 
quiry  of  damages  was  awarded  of  this  wade  and  cutting  of  trees ; 
which  not^  well,  for  the  verdid  before  can't  give  damages  thereof. 
Br.  Brief  de  enquire,  &c.  pi.  13^  cite^  %i  £•  3.  3. 

2.  In  debt  the  defendant  acknowledged  party  and  denied  the  rejty 
upon  which  they  were  at  iffue,  and  the  plaintiff  had  judgment  of 
part,  and  for  the  reji  at  nifi  prius  he  was  nonfuitedi  And  yet,  at  the 
dajr  in  bank,  he  had  a  writ  to  inqyire  of  damages,  quod  nota.  Br. 
Brief  de  enquire,  &c.  pi.  l6.  cites  42  £•  3.  25,  26. 

3*  In  dower  the  tenant  faid,  diat  he  has  been  at  all  times  ready  to  Br.  Tont 

Z  4  render  i«»p»  F"fti 
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pi.  40.  cites  render  dower,  andyst  ;x,  by  which  the  demandant  recovered  dowe^ 
S*^u^L*°^  prelently,  and  averred  the  contrary  arainft  the  tenant  for  her  da-* 
qiieft.  57.     ^n^g^Sf  and  prayed  a  writ  or  inquiry  of  damages,  and  could  not  have, 

it ;  for  ij/ue  thereof  JJ^//  be  joined  and  tried  by  nijiprius.    Br,  Brief 

de  edquire,  &:c.  pi.  18.  cites  34  E.  3. 

4.  In  dower  the  tenant  made  default  after  default^  per  quod  the 

demandant  averred^  that  her  baron  died  feifedy  and  prayed  a  writ  of 

inquiry  of  damages,  &  habuit.    Br.  Briet  de  enquire,  &c.  pi.  17. 

cites  44  £.  3.  3. 
r   206  1       5-  Where  the  defendant^  or  the  bijhop^  pleads  ne  dijiurba  pas^  tbi 

plaintiff  (hall  have  a  writ  to  the  bifhop,  and  writ  of  inquiry  of  da« 

mages.    Br.  Brief  de  enquire,  &c.  pi.  6.  cites  22  H.  6.  44f  and 

ai  H.  6.  56. 

6.  fVajfie  was  brought,  and  the  defendant  demurred  upon  the  de<f 
claration,  that  the  reverfion  *does  not  pafs  by  devife  by  name  of 

•  tenement,  nor  without  attornment,  which  was  adjudged  againfi 
him  in  both  points,  and  there  it  was  awarded,  that  he  (hall  not  have 
'  writ  of  inquiry  of  wa(l,  for  he  is  conviSled  of  the  wajle  by  the  de- 
murrer, but  he  {hall  have  a  writ  of  inquiry  of  damages, -but  the 
plaintiff  releafed  his  damages,  and  had  execution,  fir.  Brief  de 
enquire,  &c.  pi.  i.  cites  34  H.  6.  7. 

7.  Error  of  a  judgment  in  debt\  the  error  afligned  becaufe  die 
judgment  is,  ideo  conjideratum  eji  quod  recuperet  401.  pro  mfis  U 
cuftagiis^  omitting  thcfe  words,  ex  affenfti  fuo  per  Curiam  ei  adjudir 
cat^.  And  it  was  held  to  be  a  material  part  of  the.  judgment,  for 
being  by  confej/ion  or  default  writ  of  inquiry  of  damages  ihall  be 
awarded,  unlets  the  party  confents  to  take  fo  much'  for  damages  | 
and  for  this  caufe  it  was  reverfed.  Cro.  J.  415.  pi.  3.  Hill*  14 
Jac.  B.  R.    Machin  v 

l&t.  113.  8.  In  an  a6lion  upon  the  cafe,  the  plaintiff'  declares  to  17/.  da^ 
s.  c.  ID  10-  ffiages,  and  upon  demurrer  judgment  given  for  17/.  lOi.  damages  by 
bit^—lbid,  ^*'  Court.  And  now  that  judgment  was  reverfed.  Becaufe  the 
St  I.  Brook  damages  being  uncertain,  there  ought  to  ijjiie  a  writ  of  inquiry  of  da- 
V.  Wood,  mages.  Otherwife  where  the  demand  is  certain,  as  in  debt,  Note 
the  dccUra.  1 1  H.  7.  5.  b.  Noy  96.  Pafch.  2  Car.  B.  R.   Wood  v.  Brook. 

tion  was,  that  the  defcnd«t)t  indebted  to  him  in  i6I.  upon  account,  ind  in  confideration  that  \m 
vould  forbear,  the  dclrndant  promifcd  to  pay,  &c.  and  upon  nibU  dicitt  judgment  waa  quod  1*9* 
cuperet  damna  fua  prcdi^a;  and  becaufe  no  writ  of  inquiry  waS|  the  judgment  was  reverfed* 
This  wai  a  judgment  out  of  an  inferior  court. 

8.  c.  cited  ^,  Error  of  judgment  in  ajjiimpfit  in  an  inferior  court ;  the  par-* 
i^kinn*^*  tics  being  at  iflue,  there  was  a  dmUrrer  upon  the  evidtnce,  and 
5^6.  s.  c.    thereupon  the  jury  was  difcharged  j  zfttrnTsAs  judgment  was  gi visit 


-Holt  ch.  J.  feveral  precedents  were  cited  in  proof  thereof;  but  the  Court  faid^ 
f2!I!s'c?*'  ^^  *^  ^^^^  precedents  are  good  law,  then  it  may  be  inquired  by 
cited  by  '  the  fame  jury  conditionally ;  but  that  it  may  be  as  well  inquired  df 
Holt  Ch.  J.  by  k  writ  of  inquiry  of  damages,  when  the  demurrer  is  determined^ 

— s.  c^.^'  ^  ^^  ^^  ^^  courfe  is,  when  diere  is  i  demurrer  upon  evi- 

dud  Arg.  dellC^ 


il^nce,  to  dtfcfaarge  the  niry  without  more  incjtnry.    Cro.  143.  !'<*.  R»y«ft* 
pi.  li.  Mich.  4  Car.  B.  R.    Darrofe  v.  Ncwbolt.  Acp.«o. 

*^\  lO.  PkiintifF  in  a  repUvin  was  mnfuiud  after  evidmce  given  t6 
ttie  jury,  and  the  jurors  did  not  find  cofts  and  damages ;  and  after* 
wards  a  writ  of  inquiry  of  damages  was  granted.  And  Afldey 
moTed,  that  the  writ  mieht  not  be  filed.  Becaufe  that  the  writ  d( 
inquiry  of  damages  coulcTnot  ifltie,  but  be  awarded  from  the  Court ; 
and  the  plaintiff  here  being  nonfuited  was  out  of  the  court,  and  that 
nothing  might  be  done  againft  him.  And  the  prothonotaries  faid» 
diat  in  cafe  of  a  verdiA,  where  the  jurors  omit  to  find  damages^ 
a  writ  of  inquiry  is  many  times  granted.  But  they  were  com« 
manded  to  fearch  for  precedents  in  cafe  of  a  nonfuit.  Het.  i6x% 
Hill.  5  Car.  C.  B.    Rawlins's  cafe. 

11.  In  detinue  ofchariersy  there  was  verdifl  for  the  plaintifFani 
damages,  but  the  value  of  the  charters  were  emitted^  (which  ia 
part  of  the  judgment,  and  to  be  had  in  cafe  the  charters  cannot) 

and  it  was  moved,  that  it  may  be  fupplied  by  a  writ  of  inquiry  of  f  aoj  ] 
damages,  and  according  to  this  is  a  precedent  Old  £nt.  Raft.  tit. 

iudgment  in  detinue,  pi.  13.  fol.  214.  and  41  £lf2.  in  B.  R. 
Lot.  916.  Chipendale  and  Orn's  car^  And  the  reafon  why  the 
verdi£l  may  be  fupplied  in  fuch  cafe  is,  becaufe  it  is  only  matter  of 
damages,  upon  which  no  attaint  lies,  but  the  Court  doubted  of  it* 
Sid.  246.  Pafch.  17  Car.  2.  B.  R.    Burton  v.  Robinfon. 

12.  In  replevin  the  jury  did  not  inquire  of  the  value  of  the  rent  kaym.t^oi 

etrrear^  refolved  after  feveral  debates,  that  thjs  cannot  be  fupplied  ^*^^  ^' . 

bv  writ  bf  inquiry.    Lev.  255.  Mich.  20  Car.  2.  B.  R.   Sbeape  v.  s"c!^!^ 

Culpepper.  sid.  380. 

p}.  12.S.  c 
the  Court  doubted  &  adjornatur.— — Vent.  40.  S.  C.  the  Court  held,  it  could  not  be  fupplied.—-^ 
S.  C.  cited  by  Hqlc  Ch,  J.  Skion.  ^96.  and  fayi,  the  rctfon  if,  bcc^ufib  the  ftatute  fiyt,  that  fuck 
ioquiry  IkaU  be  by  the  fame  jury.— Ld.  Raym.  Rep.  60.  S.  C.  cited  by  Holt  Ch.  J. 

But  where  in  replevin  and  avowry  for  dmmaf^  feafant^  the  plaintiff  was  nenfmlted.  The  omiflioft 
<(f  the  jury  waa  fupplied  by  a  writ  of  inquiry.  Comb.  at.  Uiil.  a  dt  a  Jac.  a«  B.  R.  HttMdfrcyt 
V.  Mildale. 

13.  Where  damages  are  uncertain^  they  cannot  be  fet  in  a  towrt 
if  equity  but  by  a  jury.  Vent.  330.  Trin.  30  Car.  2.  in  an  ano- 
nymous cafe. 

14.  In  ^(f^f  becaufe  the  demand  is  certain,  the  courts  here  have 
fometimes  afleiTed  damages  without  a  writ  of  enquiry^  but  never 
in  trefpafs  or  actions  fur  cafe^  which  lie  wholly  in  damages.  Vent« 
330.  Trin.  30  Car.  2.  in  an  anonymous  cafe. 

.  15.  A  verdi£h  is  goody  nitwithjlahding  the  omfftoH  of  inquiring 
6f  damages  on  the  demurrer  \  for  as  to  that,  it  is  but  an  inqueft  of 
office,  and  may  be  fuppliedby  another  writ;  cites  Dy.  135  la 
Co.  6.  a.  But  if  the  verdi£t  would  have  been  deficient  for  thii 
Caufe,  it  is  aided  by  a  nolle  profequi  j  for  where  a  verdi£t  is  infuf^ 
fitieni  by  affeffinent  of  intire  damages^  or  non-^ajffeffment  of  damages 
and  cofts,  where  they  ought  to  be  aflefied,  it  cannot  be  hipplied  by 
a  writ  of  inquiry;  but  releafe  of  damages  and  cofts  remedies  fuits 
and  imperfedions  in  the  Verdi6):.  Arg.  it  Mod.  12^  Mich.  3 
W.  ind  M.  in  Cafe  bf  Gfctmln  &  \Jx*  v.  Orchard. 
16.  *Tis  the  courfe  q(  the  court  to  give  intefCfft  for  damages 

upon 
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upon  a  Jingle  billy  or  hill  of  exchange  (which  muft  Tlvnjs  he  uockr 

the  fum  laid  in  the  clofe  of  the  clecUration)  in  cafe  of  a  demurrer 

in  debty  and  there  needs  no  writ  of  inquiry.     Per  Holt  Ch.  J* 

Cumb.  243.  Pafch.  6  W.  and  M,  in  B.  R.    Anon. 

And  It  an*      17.  A  dijlrefi  was  taken ^r  a  poor's  rate  and  a  replevin  broughti^ 

TuiVnttxm  ^^'^  ^^^  ^ot  guilty  pleaded  by  the  officer  at  the  trial,  evidence  wa& 

tlic  Court     given,  and  the  jury  charged  and  readji  to  give  their  verdiH^  the 

folemniy     plaintiff  becatne  nonfuit^  by  which  the  officer  was  intitled  to  treble 

fiMtVwnt   9°^^  *"^  damages,  but  the  jury  departed  without  afieffing  them, 

of  inauiry    upon  which  the  Court  was  moved  for  a  writ  of  inquiry,  and  t&^t 

Ihoald  go     being  twice  moved,  rule  was  given  for  a  writ  of  enquiry.    Skin^ 

ToT^THoXt  595*  "Mich.  7  W.  3.  B.  R.    Sir  James  Harber^'s  cafe. 

Cb.  J.  ibe  jury  here  are  dif char  fed  from  gfvimg  their  verdi£i  by  the  nonfuk,  apd  theivfore  if  thcjp 
)»»<l  givea  a  vfrdifk  for  the  (iain«igc$i  this  had  ieem  as  an  imquefi  tf  offifti  upon  whictr  no  attaint 
would  lie*  if  the  damages  had  been  exceflive ;  and  therefore  ihcre  is  no  default  in  the  jury,  or  da- 
mage to  the  plaintiff,  if  ibis  be  fuppUed  by  a  writ  of  inquiry;  hmt  ^erttbt  ptrygevet  a  vtfdiSp 
«nd  does  not  give  damages*  there  iuch  a  dcfc6t  (hall  not  be  fupplied;  for  if  the  jtAfy  had  giveo 
damyeeai  this  was  as  p^rt  of  their  verdi£f  mpom  which  am  attaint  lay^  if  they  ^c  f  jti  r£n/t  \  an^ 
therefore  this  (hall  be  fupplied  by  a  writ  of  inquiry,  which  is  but  an  inqucft  of  office;  tf  the 
damages  are  exceflive,  th«  party  /hall  be  opprcfTcd  wiihout  the  benefit  of  an  attaint,  an^  therefore 
according  to  Chxynbv's  CAaa,  fuch  default  (hall  not  be  fupplied  by  a  writ  of  int^u^-y.  Skin. 
59 j.  in  S.  C.  5  Mod.  118.    Herbert  v.  Watets,  S.  C  and  a  writ  of  inquiry  wa^  graptcd^ 

1  Salk.  205.  pi.  3.  S,  C— — Coa»b.  344.  S.  C.  the  writ  was  granted. .  » 

at  Mod.  85.  S.  C  accordingly,  t  -Ld.  Raym.  Kcp.  ^9,  S.  C  ■  ■  ■  iCarth«  36ft*  S.  C^ 
and  the  writ  was  graiuc4  after  much  debate* 

C  3^^  3  ^^*  ^^^  '^  ^P^"  *  demurrer  upon  evidet^ce  the  jury  be  difcbarged. 
Id  which  there  (hall  be  a  writ  of  inquiry ;  for  the  jury  does  not  give  any 
dT?  ^T\\  vcrdift,  and  therefore  they  cannot  aflfefs  the  damages,  and  the  fame 
been  lup^  rcafon  holds  upon  a  ponfuit,  per  Holt.  Skin.  595.  in  Sir  James 
plied  after    Harbcrt's  cafe. 

by  a  writ  of 

inquiry,    a  Cr.  143.  and  Holt  Ch.  J.  cited  t  Roll.  Rep.  27a.  Bramptoa's  cafct and  t  Roll.  \%%% 

9t  cafes  fltcp.}  iti  point;  Skin.  596.  Sir  James  Harben's  calc.  ■     ■■■5  Mod.  S19.  S.  C.  &.  S.  P* 

11  Mod.95.  ig.  But  otherwife  where  they  give  a  verdi^ ;  for  there  a  defeat 
foribe find^  of  aiTei&ng  damages  (hall  not  be  fupplied  by  a  writ  of  enquiry, 
ingdamages^  fof  in  fuch  cafe  the  jury  have  mifdemcaned  them(c]ves ;  for  if  they 
waa  part  of  had  given  damages  too  high,  &c.  they  might  be  ^t^ainted,  and  they 
tier  Uoic^  are  bound  to  give  damages,  but  in  tne  other  cafe  it  is  o(herwife  } 
Ch.  J. —  per  Holt  Ch.  J.  Skin.  595.  in  Sir  James  Haii)ert*s  cafe. 

Ld,  Raym. 

Rep.  ^9.  S.  C.  &  S«  P.  per  Holt  Ch.  J. 

H<jtCb.J.  20.  In  a  detinue  of  chartert  vAiert  they  did  not  inquire  of  the 
iKKwi^th^  value  of  the  charters.  Holt  laid,  he  had  beard  that  there  was*  a 
ftandiojg  WTit  of  enquiry  granted,  but  that  he  was  not  (atisfied  with  it,  for 
thitcafeof  the  reafon  which  is  given  in  Cheney's  cafe.    10  Rep.  119.  per 

RobUtfoa,    ^^^^  ^^^  J'  59^*  ^'^^  '^  ^  ^^  ^^^  ^^  Burton  and  Robinfon. 

he  remembered  a  cafe  about  14  years  ago,  where  a  writ  was  awarded  in  Oich  cafe,  5  Mod.  77.  la 
cafe  of  Harcourt  v.  Weekes.^^S.  C.  of  BurtOQ  v.  Robi^Ibn,  cited  by  Holt  Ch.  J.  Ld.  Raym. 
Rep*  60.  but  bidi  that  it  waa  contrary  to  law. 

ai.  Aftion  of  trefpafsj  and  the  defendant  juftifies  by  virtue  of 
the  ftatute'of  43  Eiiz.  for  the  poor's  rateSy  &c.  the  plaintiff  was 
nonfuitcd  but  00  damages  were  found  \  therefore  counfel  mbved 

for 


tot  a  writ  of  error ;  Holt  Ch.  J.  (aid  he  remembered  a  cafe,  where 
upon  an  a£lton  of  detinut  and  upon  UTue  non  detinet,  the  jury 
did  not  inquire  of  the  value  and  afterwards  we  granted  a  writ  of 
inquiry,  it  is  every  dav*s  practice,  that  if  the  plaintiflF  in  rtplevin 
be  nonfuit,  the  jury  fhail  find  damages  and  cofts  for  the  avowant. 
5  Mod.  76.  Mich.  7  W  3.    Gardner  v.  Hobbs. 

22.  Where  judgmtnt  is  by  difauU  the  court  may  give  the  da« 
4nage6  without  putting  the  party  to  the  trouble  of  a  writ  of  in- 
quiry.   10  Mod.  274.  Hill  I  Geo.  B,  R. 

23.  The  plaintiff  declared  9n  finr  counts^  and  the  defendant  if- 
nurred  ff  fnf^  and  pleaded  to  ijfue  as  to  the  other  thrce^  and  the 
plaintiffjoim^d  in  demurrer,  ana  had  judgment  and  a  writ  ofinquirf^ 
reciting  a  jndgment  de  pr4gmij/isy  and  that  recuterare  debet  damna 
0C£afione  pramij/irum}  and  now  it  was  moved  in  arreft  of  judg- 
ment} that  a  writ  of  inquiry  would  not  lie  on  this  judgment^  until 
nolle  frofequi  was  entrfd  $fs  to  the  other  three  ijites  or  a  venire  to  try 
ibem  \  for  then,  ^od  not  before,  a  writ  of  inquiry  might  be  had  to 

"  inquire  of  the  dan>ages  upon  the  judgment  in  aemurrer  ;  but  in 
this  cafe  the  plaintiff  having  remitted  the  damages^  as  to  the  other 
three  ijfuesy  before  the  judgment  was  entered  on  the  demurrer ^  \t  was 
held  good ;  and  the  mafter  of  the  office  affirmed,  that  was  the  pro- 
per method  of  proceeding**  8  Mod.  I  o8*  Mich.  9  Geo.  Fleming 
V.  Parker, 

24f  In  an  a£bion  on  the  cafe  on  feveral  promifes  the  plaintiflT 
had  judgment  by  default.  It  was  afligncd  for  error  that  there  was 
no  writ  of  inquiry  1  and  it  feems  the  cafe  was,  that  the  inquiry  of 
damages  was  made  by  a  parcel  of  people  got  together  of  their  own 
heads,  whom  the  (heriiF  had  no  authority  to  convene  for  that  pur* 
pofe,  fo  that  it  was  urged  that  what  they  did,  (hould  be  of  no  ac« 
coynt.  But  the  Court  held  that  the  want  of  a  writ  of  inquiry  was 
aided  by  the  late  ad  for  amendment  of  the  law.  Gibb.  162,  163.  f  ^qa  3 
Mich.  4  Geo.  2.  B.  R.    Mallory  v.  Jennings. 

25.  In  an  v^Won  of  covenant^  three  breaches  were  ajjignedf  om 
whereof  was  confejjed^  and  the  othertwo  controverted,  and  a  venire 
foci^s  was  awarded  to  try  the  idues  joined  between  the  parties,  and 
to  afjfeCs  the  plaintifPs  damages  as  to  the  breach  confefled.  Upon 
the  trial,  plaintiff  obtained  a  verdict ;  damages  were  negleHed  to  be 
ajfejfed  as  to  the  breach  confejjldy  which  was  for  non-payment  of 
i^ent.  A  writ  of  inquiry  was  moved  for  to  afiefs  the  damages 
.  upon  the  breach  confefled.  The  Court  granted  a  rule  nifi,  which 
was  afterwards  made  abfolute.  Barnes's  Notes  in  C.  B.  148. 
flich.  7  Geo.  2*    Townfend  v.  PooL 


(C.  a)     Inquiry  of.    In  what  Cafes  by  Default* 

I,  TNtrefpafs  the  defendant  appeared,  and  pleaded^  and  departed  *^J^*^*^ 
J^    in  aejpitey  and  after  plea  pleaJed,  a  *vrit  (hali  18*16  to  en-  s.'c^l-Br. 
quire  of  all  the  damages,  but  after  the  plaintiiF  releafei  the  de-  De.>irture» 
HpartJirc.   Br,  Brief  dc  enquire,  &c#  pi.  3.  cites  9  H.  5.  15.  S.^!^SiS? 

2.  In  s.  c. 


m 

2.  Xn  trefpafs  the  defendant  acknowkdged  the  irefiafsy  and  }u/fj^ 
fiidy  and  after  made  default  at  a  day  ef  adjournment^  and  the  inqueft 
was  awarded  by  default,  and  there  is  no  writ  to  inquire  of  the  da- 
sfiages.    Br.  Brief  de  enquire,  &c.  pi.  4.  cites  9  H.  5.  15. 

3.  In  detinue  the  plaintiff  and  garnishee  are  at  iilue,  and  at  nijt 
frius  the  garnijhee  made  default  j  judgment  fhall  be  giveil  By  his 
default,  and  the  inqueft  Qiaft  not  be  taken  upon  the  iffue,  becaufe 
by  default  the  ifllie  is  waived,  and  the  inquejl  Jhall  inquire  of  the 
damages^  and  the  garnithee  iball  not  have  attaint  ^  per  Martyn  & 
tot.  Cur.    Br.  Enqueft.  pi.  57.  cites  8  H.  6.  5. 

4.  Trefpafs  againft  tbree^  who  imparled  till  another  tcrrfj,  and  ad' 
Ae  day  one  made  default^  therefore  a  writ  of  inquiry  rf  danrages 
was  awarded  againft  him,  and  yet  the  'other  two  pleaded  a  plea  in 
tar^  and  intitUd  the  third  to  ally  quod  nota«    Br,  Brief  de  enquire,^ 
&c.  pi.  5.  cites  19  H.  6.  8. 

5.  In  trej^afs  the  defendant  imparled  till  another  term,  and  af 
&e  day  made  default,  and  the  plamtiff  had  a  writ  of  i^iquiry  of 
damages.    Br.  Brief  de  enquire,  &c.  pi.  14.  cites  i  H.  7.  11. 

6.  In  trefpafs  againft  twoy  they  pleaded  in  har^  and  In  another 
ierm  the  one  made  default^  writ  of  inquiry  of  damages  Jhall  b^ 
muarded  againft  him  to  continue  the  procejs  againft  him^  but  the  writ 
ftnall  not  ijfue ;  for  the  firft  jury  {hall  tax  damages  againft  both,  \t 
they  pafs  for  the  plaintiff,  and  then  the  writ  of  inquiry  iliall  never 
iffue,  and  if  they  pafe  againft  the  plaintiff,  then  the  writ  of  inquiry 
ihall  iffue,  &c.  quod  nota.  But  where  the  firft  jury  aftefs  da- 
mages, the  fecond  jury  fhall  not  affefs  damages.  Br.  DifcoAti^ 
ikuance  de  Prace(s  ^  pi.  25.  cites  21  H.  7.  40. 


t  3'^  ]  (^*  0     inquiry  of.     Writ  quaCbcd  or  fuperfeded  ; 

for  What ;  and  When.     And  Notice ;  In  what 
Cafes ;  When ;  and  How. 

I.  TT^  RHOK.  affigned  upon  a  judgment  in  Shrewfbury  Courtis 
I^  fiv&y  becaufe-upon  the  writ  of  enquiry  of  damages  no  dap 
w^s  given  to  die  plaintiff.  Secondly,  Upon  the  return  of  the  writ 
of  enquiry,  &c.  It  was  entered  continuato  procejfu  jurata  ponitur^ 
&c.  in  refpeA'  that  it  is  a  proper  continuance  for  a  pannel  to  try 
«n  ifUie  zpA  not  upon  an  inqueft  of  office,  as  fo  it  is.  But  that 
4ught  to  be  returned  to  be  executed^  or  that  the  jheriff  hath  not  fent 
the  turity  becaufe  it  is  not  yet  executed.  And  tor  thefe  errors 
judgment  reverfed.   Noy.  120.    fiarrington's  cafe. 

2«  Error  of  a  judgment  in  B.  R.  in  trover^  where  th  biU  woi 
for  40a  buflfels  cf  pippins  \  and  the  declaration  was  for  40  buJMs^ 
and  judgment  being  eiven  on  nihil  dicity  the  writ  of  inquiry  recitei 
the  tro^r  of  ^00  Sifiels  and  damages  found  to  40/.  All  the  >uftice% 
and  barons  held  this  to  be  error ;  for  tbeyudffmnt  ntghi  to  be  waf'- 
ranted  by  the  declaration  §n  the  record  i  and  rule  was  given  to  re<« 
verfe  the  judgnvent.    Cro.  J.  2^  pl«  X4«  Midu  9  Jac.  in  Cam* 

Scacc.   Cieyton  v«  Taylor, 

3,  Juignum 


3.  yuigmiut  in  an  inferior  court  was  reverfed,  becaufe  being  hf 
4efaub  the  writ  of  inquiry  of  damages  was  only  by  two  jurors^ 
and  cuftom  alleged  to  warrant  it.  But  though  the  writ  is  per  fa- 
cramentum  proborutn  &  legalium  hominunii  and  not  duodecim,  a$ 
a  venire,  yet  the  Court  refolved'that  there  cannot  be  lefs  thai> 
twelve*..  Vent.  113.  Pafch.  43  Car.  2.  Bl  R.    Anon, 

4*  In  an  attachment  upon  a  probibUi$n^  it  was  ,allegid  that  the  See  Tit. 
i^/endant  had  fucd  poft  prohibitionem  inde  fibi  deliberatam.     The  Ij****  .  . 
defendant  made  default^  and  uppn  a  writ  of  inquiry  of  damages^  the  ix/s-C-tail 
,jury  gave  ibo/.     Andjhr  tbefe  damages  and  28/.  eojis  judgment  was  the  not** 
*  given  for  the  plaihtifT]  in  Ireland,  who  was  defendant  here ;    the  ^^^'^ 
frror  ajfigned  was,  that  the  jury  upon  the  writ  of  inquiry  did  net 
tome  de  vicineto  of  the  Spiritufil  Court^  where  the  profecution  was 
ffier  the  prohibition^  but  elfewhere  i   and  per  Cur.  for  this  reafon 
the  inquilition  is  void,  and  the  judgment  was  reverfed.    Hill.  31 
&  32  Car.  2.  B.  R.  2  Jo.  128.    Aungier  v.  Brogan. 

5»  No  motion  for  a  new  trial,  or  to  fet  afide  a  writ  of  inquiry 
<^  damages,  afiir  motion  in  arreft  rf  judgment*  12  Mod.  1504 
Mich:  9  W.  3.    L'ifle  v.  Amftrong. 

6.  In  C,  B*  they  never  give  a  day  upon  a  writ  of  inquiryy  nor  t  Stlk.  ig^ 
is  it  neceflary }  for  nothing  is  to  be  done  but  to  afcertain  the  da-  |*  p*  ^ 
^EDages  and  is  no  difcontinuance ;  and  though  upon  the  writ  of  in-  Mt  appeifi 
quiry  it  was  mei^tioned  to  be  per  facramentum  duodecim^  and  did 
not  fay  proborum  is"  legalium  hominum^  yet  it  was  held  good }   fojt  * 
^e  entries  in  C.  B.  are  always  fo.    Ld.  Raym.  Rep.  388.  Mich* 
20  W.  3.  B.  R.  Northcott  v.  Underbill. 

^  In  trover  for  feveral  loads  of  wood  and  judgment  by  de&ul^ 
a  writ  of  inquiry  execute;d  \  it  was  moved  to  fet  afide  the 
yrrit  of  inquiry,  upon  affidavit  that  the  Jberiff  refufed  to  receive  anf 
evidence  of  the  value  of  the  wood,  but  directed  the  jury  to  find  th,e 
fall  damages  declared  of,  and  for  that*it  was  fet  afide  upon  payment 
>pf  cofts.  12  Mod.  317.  Mich.  11  W.  3.  Earl  of  kent  v* 
Walters. 

8.  Convenient  notice  is  as  requifite  to  the  executing  a  writ  of  f  3^'  ] 
inquiry,  as  for  a  trial ;  agreed  per  Cur.  and  that  by  a  late  rule  of    » 
Courts  if  it  is  to  be  executed  in. London^  or  in  Middlefex^  and  the 
defendant  doth  not  live  above  forty  miles  from  thence^  eight  d(gs 

notice  willfiiffice ;  but  if  he  lives  above  forty  miles  from  thence,  then 
fourteen  days  notice  ought  to  be  given  \  becaufe  at  twenty  miles  per 
day,  a  man  mav  come  to  London  from  any  part  of  England  in  fif- 
teen days.  Mod.  Cafes  146.  Pafch.  3  Ann.  B.  R.  Williams  v* 
Jackfon. 

9.  4  &  5  Anna  cap.  16.    Jll  Jiatutes  of  jeofails  Jhall  extend  to 

judgments  entered  upon  confe/fions,  nihil  dicit,  or  non  fum  in- 

formatus,  in  any  court  of  record-^ and  no  fuch  judgment  Jhall  be  re^ 

verfedy  nor  any  judgment  upon  any  writ  of  inquiry  of  damages  exe* 

euted  thereon^  be  flayed  or  reverfed  for  any  in^erfeStion^  omtjjion^  de^* 

fe£ly  or  thing  which  would  have  been  aided,  or  cured  by  the  Jaidjia* 

tutes  rfjeofailsy  if  a  VerdiSlMd  been  given  in  the  aSlion^  fo  as  thert 

bean  original  writ  and  warrants  of  attorney  duly  filed. 

20.  It  w»  ov>^^  i^  *r^cft  of  judgment  that  there  was  not  fif* 
*  *  *  teen 


and 


teen  days  Between  the  fejfe  and  the  return  of  the  wnt  6f  inquiry  J 
for  ill  all  judicial  writs^  where  you  proceed  by  original,  there  muff 
be  fifteen  days  between  the  tefte  and  return,  i^ot  only  in  the  writ, 
but  alfo  in  the  fiibfequent  procefs.  And  atcordingly  the  Court 
(Holt  abfente)  inclined  that  it  was  ill.  $ed  adjorn^tur  li  Mod^ 
260,  pL  15.  Mich.  8  Ann.  B.  R.    Giitely  y,  Gillingham. 

It.  It  was  declared  by  the  Couit^  upon  a  motion,  that  all  nd* 

iices'of  trial,  and  of  inquiries,  and  countertkiands  of  notices,  ought 

to  be  in  writings  and  that  all  verbal  notices  were  void.    Rep.  of 

Prstc.  in  C.  B.  3.  Pafch.  11  Ann,  171I.    Anon. 

Hut  infuch       12.  Upon  a  motion  in  relation  to  the  due  executiori  of  a  wrft 

Court  fet      ^^  inquiry  of  damages,  the  CoUrt  held,  that  a/ier  aft  interlocutor j 

afide  1  writ  judgment  Jtgnedy  the  plaintiff  need  only  give  conim&n  notice  of  the  exe-» 

•fioquiry,   cution  of  a  writ  of  inquiry,  notwith/idndirig  the  judgment  wasjigned 

ecmuAlXe  ^*^^  ^  y^^^  before^    Rep.  of  Prac.  mL.&.  4.  Trin.  xi  Ann. 

myfMr after   I'JIT.*     Anon. 
biterlocuio- 

ty  judgment,  mni  a  termU  nottce  ma  ghmr.  The  Court  fet  t(\4t  the  in<|mfy4  b^iafe  a  termh 
nonce  (hould  have  been  given;  and  io  in  iW  cafes  of  notices,  where  there  hive  not  been  aov  pro- 
ceedings within  a  year,  a  term*!  uotic<-  moft  be  given.  R^p  o^  i*rac.  in  C.  B.  97.  98.  kill,  f 
4eo.  s.    Pattl  V.  Gledhill.-i-^ — Barnci's  Note*  in  C.  B.  206,  267.  S.  C.  adcdrdinj^ly. 

13;  In  this  cafe  the  queftiort  wa^,  Whether  upon  the  execution 
of  a  writ  of  inquiry  of  damages  in  dower^  notice  of  executing 
that  inquiry  fhould  be  given  ;  and  upon  hearing  counfel  on  both 
£des,  the  Court  were  of  opinion  that  notice  ought  to  be  given,  and 
for  want  thereof,  fet  afide  the  writ  of  inquiry :  for  upon  any  xvrk 
ef  inguiry  whatfoever,  it  is  very  reafonable  that  the  party  (hould 
have  an  opportunity  of  defending  himfelf  in  refped  to  the  mea^ 
fure  of  damages.  Rep.  of  Prac.  in  C.  B.  14.  Mich.  4  Geo.  i« 
Strangewajrs  v.  Afcough. 
^  14.  It  is  admitted,  that  in  covenant^  where  damages  are  to  be 

recovered,  the  jury  upon  a  writ  of  inquiry  are  the  proper  judges  (f 
the  quantum  of  the  damages ;  and  for  chat  reafon  the  Court  will  Hot 
Jet  cjidi  their  inquiry  where  they  give  fmall  damages  \  but  it  is  others 
WJje  where  the  covenant  is  for  payment  of  money,  and  the  fum  is  af- 
pertained,  becaufe  in  fuch  cafe  the  fum  being  certain,  the  jury 
cannot  lejfen  the  damages ;    and  this  is  the  conftant  difference  in 
fuch  cafes,  and  it  is  the  fame  as  if  an  ajfumpfit  had  been  brought 
for  money  upon  a  note  under  hand,  for  there  the  jury  cannot  miti- 
gate the  damages  ;  if  they  do  the  Court  will  fet  their  verdid.afide. 
o  Mod.  197,  198.  Mich.  10  Geo.  in  the  cafe  of  Parr  v.  Purbeck* 
r  ^It  1       IS*  It  was  held  by  tnc  Court  tiiat  notice  of  trial,  or  inqu»ry 
i>ctendant    Hiuft  be  delivered  to  the  defendant^  whtre  the  attorney  is  not  inown^ 
appraredby  or  not^to  be  met  with.    R.p.  of  Prac.  in  C.  B.  62.  Hill.  4  Geo.  2. 
hi.  aimr.      Higgins  v.  Stuart. 

ney,  and  oo 

after  jii4g<P«nt  plaintiff  gave  noiice  of  the  execution  of  •  writ  of  inquiry  t&  defendant  himfelf^  (auA 
not  /9  bis  attomej)  which  waa  held  bad  notice,  ar.d  tnc  \^rit  of  inquiry  and  inquifilioii  take*  thcfe* 
upon  were  oidcrcd  lo  be  fet  afide.    Notes  in  C.  B.  a>5.  Mkh.  lo  Geo.  a,    Lee  v.  Bra4ford« 

16.  AAion  upon  the  cafe  for  goods  fid  ziA  delivered  upon  the 
execution  of  the  writ  of  inquiry,  ;.vry  allowed  plarntifF61.  5s.  in* 
UTeJl  for  the  balance  of  the  account  due  to  bim$  '  Defendant  moved 

to 


to  fet  afide  the  inquiiition ;  and  the  Court  were  oF  opinion  Aat 
intereft  could  not  be  allowed  in  any  cafe,  except  upon  promllTory 
notes  and  bills  of  exchange,  and  that  the  inquifition  oiight  to  be 
fetafide.  But  by  confent  the  61.  5s.  part  of  the  damages  wetef 
ordered  to  he  reinitted  by  the  plaintiff  to  fave  the  expencfe  of  a 
new  inquiry.    Barns's  Notes  in  C.  B.  149.    Pinock  v.  Willeti 

ijm  An  action  upon  the  cafe  was  brought  on  a  promijfory  noU^  to 
which  the  defendant^  with  leave  of  the  Court)  had  fttaied  doubfy^ 
viz.  non  affl  and  non  affl  infra  fex  annos.  Plaintiff  took  ij/he  upon 
the  non  aff.  and  replied  ^an  original  as  to  the  non  aff.  infra  jex  annoSm 
And  thereupon  ijue  was  joined  upon  nul  tiel  record.  Plaintiff,  upon 
the  !aft  iflue,  obtained  judgment ;  and  thereupon  proceeded  to 
execute  a  writ  of  inquiry  of  damages,  without  trial  of  the  firft 
iffue.  Defendant  moved  to  fet  afide  the  writ  of  inquiry ;  and  the 
Court,  upon  hearing  counfel  on  both  fidef,  ordered  the  writ  of 
inquiry  -and  inquifition  taken  thereon  to  be  fet  afide.  Barns's 
Notes  inC  B.  150.  Hill.  7  Geo.  2.  Pryor  v.  the  Earl  of  May, 
Executor  of  the  Karl  of  Suffolk. 

18.  A  motion  to  fet  afide  an  inquiry,  becaufe  one  of  the  defend'^ 
emts  was  not  ferved  with  notice  of  the  execution  of  the  inquiry. 
Per  Cur.  where  the  proceedings  are  according  to  the  aft  12  Geo,    , 
I.  and  no  attorney  appears,  each  defendant  ought  to  have  notice  ; 

ib  the  inquiry  was  fet  afide.  Rep.  of  Prac.  in  C.  B.  94.  Mich. 
7  Geo.  2.    Kingdon  v.  Heme  aftd  Frofl. 

19.  A  motion  to  fet  afide  a  writ  of  inquiry  for  uncertainty  in  the  tnn^H 
notice  j  the  notice  given  was,  that  the  writ  fl>ould  he  executed  at  a  ^^^ »« 
certain  hour  (mentioned  in  the  notice)  or  as  foon  after  as  ^l^^  Jl^^iff^M{<.\^V* 
could  attend  \   the  Court  unanimoufly  agreed  that  this  notice  was  Geo.  «.$.€« 
irregular  for  the  incertainty,  and  granted  a  rule  to  fhew  caufe,  "cordio^ 
which  was  afterwards  made  abfolute.    Rep,  of  Prac.  in  C.  B.  99.   ^* 
Pafch.  7  Geo.  2.    Hannaford  v.  Holman. 

•  20.  Notice  of  the  execution  of  a  writ  of  inquiry  of  damages 
was  given  for  a  particular  day^  but  no  hour  was  mentioned.  De-?- 
fendant  moved  to  fet  it  afide,  and  obtained  a  rule  nifi  ;  plaintiff,  on 
fliewing  caiife,  fwore  that  defendant^  after  the  notice  given,  had  de-* 
clared  he  would  make  no  defence.  Court  was  of  opinion,  that  this 
was  not  fufficient  to  make  the  notice  good,  and  therefore  fet  afide 
the  inquiry,  but  without  cofts.  Barnes's  Notes  in  C»  B.  204. 
Mich.  7  Geo.  2,    Langftaffe  v.  Lamb. 

21.  Plaintiff  replied  to  a  plea  of  a  record  of  a  former  recovery 
of  the  fame  debt^  quod  non  habetur  aliquod  tale  recordum,  and  gave 
notice  upon  the  bad  of  the  replication  to  execute  a  writ  of  inquiry 
of  damages^  in  cafe  judgment  went  for  him  upon  the  ijfue  of  nul  tiel 
record.  Defendant  moved  to  fet  afide  the  inquiry /S^r  want  of  due 
notice^  and  infifted  that'^this  cafe  is  not  within  the  letter  of  any  of 
the  rules  of  court  obliging  defendants  to  take  (hort  notice.  A 
rule  was  made  to  fhew  caufe,  which  was  afterwaq^Is  difcharged 
upon  hearing  counfel  on  both  fides.  If  this  cafe  be  not  within  the 
letter  of  the  rules,  it  is  within  their  intention,  and  is  warranted  by  p  ^  |  ^  1 
the  conftant  pra£lice  of  the  Court.  Barnes's  Notes  in  C.  B.  174.  ^  "^ 
HiiL  8  Geo*  2f   Long  v«  Lingood. 

22.  Notice 


Its  }Dmm^ 

^q^of  22*  Notiice  W9S  given  to  exefute  a  writ  of  iiujuiiy  of  damage^ 

C^B.'ua.  ^'  tbejheriff^s  office  in  Northampton*^  between  the  hours  often  and 
6.c.accord>  ttuo.  Upoii  hearing  counfel  on  both  fides,  the  Court  was  of  opi* 
^giy.—-  niop,  that  the  notice  was  bad,  both  as  to  place  and  time.  It 
^wTashcid  ^«'^  ^^^^  been  exprejfed  at  wbatftgn^  §r  whofe  boufe^  the  fhmS*% 
according,  oi&ce  was  ke^  at ;  and  the  time  is  too  extenfive,  which  9Ufbt  to 
lyi  Co-  ji^g  confined  to  two  hours.  The  writ  of  inquiry  aqd  iaaui£tion 
S^p'L**  ^^^^  thereupon,  were  fet  afide.  Barnes's  Notes  ia  C.  B»  2ii« 
.— ~S.  c.    )A\)X*  $  Geo.  2*    Squire  v«  Almond* 

cited 

Barnes's  Notes  in  C.  B.  815.  *  Notes  in  C.  B.  907.  Parch.  7  Geo.  a.   Fostek  v* 

Sua  LSI,  S.  P.  sod  ruled  to  fliew  csufe  why  ibc  inquiry  (hould  not  be  fet  afide.  So  where 

the  notice  w^  of  executing  it  between  ii  &  s.  Barncf's  Notes  ia  C,  B.  a  10.  Trin.  7  &  8  Geo*  a^ 
ILobinfon  v.  Philips. 

23.  Notice  of  the  execution  of  the  writ  of  inquiry  was  twice 

continued.     Court  held>  the  fecond  continuance  bad*     A  notice 

can  be  continued  but  once.     The  firji  continuance  was  alfo  bad, 

not  being  fervtd  tiil  within  an  hour  before  the  time  appointed  for 

.the  execution  of  the  writ  of  inouiry  \    it  ftiotdd  have  been  ferved 

two  days  before.    Notes  in  C.  B.  2io.  Mich.  8  Geo.  2«    Price 

V.  Bambridgc. 

Comym'a        24..  Notice  was  given  of  the  execution  of  a  writ  of  inqiiiry  of 

S.*C.and      damages,  at  the  Three  Tons  in  Brook-Jireety  without  faying  in 

thcwritwat  HolboHi,  or  elfewhere,  though  there  are  three  ftreets  of  that  name 

Ihe'opuii^n  i".Com'  Midd*.     On  a  motion  to  fet  afide  the  writ  of  inquiry  for 

•fall the      tl^is  defect  in  the  notice,  it  was  urged  for  the  plaintiff,  that  ^bc 

Couit. Three  Tons  in  Brook-ftreet,  where  the  Jheriff  of  Middkfex  conr 

^leL'm  fi^^^h  ^x^^utcs  writs  of  inquiry  in  Vacation  time^  is  a  well'  known 
c.  B.  h%^.  place  to  eveiy  praKStifer ;  but  per  Cur.  the  notice  is  not  io  certain 
S.Csccord.  as  it  ought  to  be,  the  inquiry  and  inquifition  thereupon  taken,  muft 
if  ^l^had"'  ^^  ^^^  ^^^^^'  Barnes's  Notes  in  C.  B.  214, 215.  Trin.  10  Geo,  %* 
been  faid  io  Le  Mark  V.  Newnfaam.  , 

Brook- 

fireet,  Holborn,  it  would  have  been  good.— ~— — PlaintifF  gave  notice  of  the  execution  of  a  writ 
of  inquiry  of  damages  at  tht  fign  of  the  Hell^  wthout  making  mentiM  of  any  totvitf  which  notice 
%ipss  held  infufficicm,  and  the  inquiry  let  afide.  Barnes's  Notes  in  C.  B.  a&8*  Psfch.  t|  Geo.  a. 
HoUia  V.  Weftbury. 

25.  Notice  of  executing  writ  of  inquiry  of*  damages  at  tbi 
Moot-hall  in  the  Caflle-Garth^  without  faying  in  what  county ^  was 
^eld  infufficient,  and  the  inquiry  fet  aiide.  Barnes's  Notes  in 
C.  B.  216.  Mich.  II  Geo.  2.  Jbowes  v.  Smith  in  Northumber- 
land. 

26.  Defendant  had  obtained  a  judge's  wdcr  for  time  to  pleads ' 
pleading  ijfuahle^  and  taking  notice  of  trial  within  temtj  or  if  ba 
Jhould  not  pleads  taking  the  like  notice  of  executing  writ  of  inquiry. 
The  time  for  pleading  expired  February  5,  when  de/endaut  not 
pleadings  plaintiff  figned  judgment ;  and  February  7,  gave  notice  H 
execute  inquiry  on  the  %th.  Defendant  moved  to  (et  afide  die  in«» 
quiry  for  infuificiency  of  notice,  urging,  that  the  plaintiff  ought  to 
give  as  much  notice  as  he  could.  Per  Cur.  plaintiff  might  ^have 
given  notice  on  the  6th  \  Jbort  notifs  ihQuld  be^  at  leaft,  as  mucli 

M 
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|B(  h  fiiffident  to  coimtennand  a  notice^  viz*  luv  iay^t  -  Liftt  the    • 
inquiry  be  fet  afide  without  cofts.    Barnes's  Notes  in  C«  B«  217. 
Qill.  II  Geo.  2.    Butler  v.  Johnfon. 

27.  Rule  to  fhew  caufe  why  xmrit  of  inquiry,  returnabU  on  a 
general  return  (and  not  at  a  day  certain^  as  it  fbould  have  been^ 
the  proceeding  being  by  bill)  (hould  not  be  fet  aii^e,  difcbarged» 
becaufe  this  is  matter  of  error^  appearing  upon  the  record^  and  not 
irregularity  $  and  whether  it  is  helped,  or  no,  by  the  ftatutes  of  ' 
jeoiails,  is  not  now  the  queftion.  Barnes's  Not^  in  C.  B.  I52f 
Mich.  12  Geo.  2.    Elmes  v*  Tomlinfont 

28.  Motion  to  fet  afide  inquiry  for  irregularity,  notice  being,  f  ^ia  1 
given  to  execute  it  at  eleven  o*€locky  without  naming  any  other  ^ 
hour;    Cur.  held  it  regular,  provided   it  was  executed  before 
twelve;   which  appeared  by  affidavit.     Court  difcharged  the  rule 

to  (hew  caufe.    Barnes's  Notes  in  C,  B,  2i8.  Mich.  12  Geo.  2« 
]Uift  v.  Denny. 


(E.  a)     Writ  of  Inquiry.     Executed.     At  what 
Time  or  Place,  and  what  muft  be  proved  then. 

i.  TN  trover  and  converfion  of  40  loads  of  corn,  the  defendant  Le.178.pl, 
X    as  to  20  loads  pleaded  not  guilty,  and  as  to  the  refidue,  a  b5**  s.  C. 
fpecial  plea  to  which  the  plaintij^  demurred^  and  it  was  adjudged  doc,^„jjfi 

for  him ;   whereupon  ifliied  a  writ  of  inquiry  of  damages  j   it  was  p^r . 

moved,  that  the  writ  of  inquiry  ought  not  to  be,  becaufe  the  ijfue  Cro  E.X46. 
avas  yet  untried  \  it  was  faid  on  the  other  fide,  that  it  is  in  the  dif-  gj;^!'  p  ^' 
cretion  of  the  Court  to  grant  fuch  writ  or  not,  which  Wray'doctnoup* 
granted,  but  (aid,  it  is  ujual  here  to  grant  it  prefently.    Le.  141.  P"^ 
pi.  197.  Trin.  31  Eliz.    Ward  v.  Blunt. 

2.  A  writ  of  inquiry  may  be  executed  on  the  fame  day  on  which  See  lit.  Pro. 
it  is  returnable.  Cro.  E.  468.  (bis)  pi.  26.  Pafch.  38  Eliz.  B.  R.  ^^^^'jl^)?^-. 
Uawen  v.  Ludlow.  the  notc» 

there. 

3*  In  a  quare  impedit,  where  the  writ  of  inquiry  was  of  the  va-  Sec  lit.  Pro, 
lue,  it  was  executed  on  the  day  of  the  return  5  hut  the  jury  did  ^*^^J|jjjJ* 
K§t  give  their  verdi£i  till  two  days  after  \   adjudged  good.     Cited  note*  there. 

g\x  Cur.   Cro.  £.  468.  pi.  26.  rafch.  38  Eliz.  as  the  cafe  of 
,  uckler  and  the  Queen.  '  . 

4.  A  writ  of  covenant  was  brought  in  London^  and  the  ireach  Cro.j.i4«, 
was  alleged  in  Htrtfordjbire  \  the  plaintiff  had  judgment  upon  a  Michlljac. 
nihil  dicit.  By  the  Court,  and  the  prothonotaries  faid  that,  the  B.  R.  3muii 
writ  of  inquiry  of  damages,  (hall  be  awarded  to  London,  and  not  v.  Batten. 
to  Hertford  j  for  the  afiion  is  laid  in  London ;  though  the  thingy  fnj  htld  thi 
in  which  the  breach  is  alleged^  wzs  meerly  hcaly  becaufe  damages  writ  well 
pnly  are  to  be  recovered.  As  in  trefpafs  in  London,  the  defendant  cxeemed  in 
pleads  a  releafiy  Sec.  tit  Hertford^  that  {ball  be  tried  at  London.  bc«u°r'th« 
And  that  is  but  a  jury  of  office^  whereof  no  attaint  lies,  Noy.  covenant  if 
1441.    Smith  V.  Paytcr,  founded  oa 

'     •     -         •  ^  •  a  writing 

mide  in  londoO}  and  adjndged  accordin^yi 

Vp^^VHi  A»  5- Upon 


0 

Yeiv.  151.    -  j;/ t)^n  judgm^ne  in  irifpafi  on  »#«  yiwn  ^ntetff'.and  ft 
wcordinB-   ®'  »nq«i^'y>  >t  was  moved,  that  the  writ  fliould  not  be  filed,  becaufiv 

ly the  plaintiff  on  the  inquiry  did  not  prove  that  they  iven  hit  goods^ 

Browni.      ]|ut  ^niy  fh^  ifahte'of  them,  and  a  differenco  taken  at  the  ban,  be- 
in  lot^dem    *w^cn  an  aifion  confejfed^  and  a  non  fum  informat*  \  but  per  Cur. 

verbis. both  cafes  are  alike,  and  the  plaintiff  is  not  bound  to  prove  his. 

8.  c.  cited  property  in  either  of  them,  for  the  writ  commands  the  value  only 

iHl  «Vof  *    10  be  inquired  of,  and  if  the  plaintiff  ftould  be  bound  to  prove  his* 

Rcve  V.       property,  and  fell  thereof,  it  would  be  in  dtflruStim  of  the  firfi 

Cfopley.     judgment^  which  cannot  be.     But  it  is  otherwife  where  not  guilty 

is  pleaded^  for  then  the  trefjwfs  is  denied,  which  maft  be  proved 

and  tried  by  the  jury,  and  in  that  cafe  both  the  vahi«  and  psopertf 

do  come  in  quefl-ion.    Cro.  J.  220.  pi.  I.  Pk&ii.  7  Jac.  B.  R* 

Goodwin  V.  Welch  and  Over. 

£  315  3    •  6.  Upon  a  writ  of  inquiry  upon  a  judgment  hydefetnh  upon  an 

ajfumfftt  (if  it  be  inftfted  upon)  the  plaintiff  muft  ^r«t;#  his  deity 

for  by  the  judgment  the  plaintiff  is  to  recover;   but  tblt  quantum 

is  to  be  inquired  into  by  the  jury;  and  if  the  plaintiff  is  to  recover, 

^ni  if  the*  plaintiff  proves  nothing,  he  muft  be  content  with  a 

penny,  or  fome  fuch  fmall  matter  of  damages.    aL.  P.  R.  67. 

7.  An  indeb.  ajf.  was  brought  for  20/.  as  executor  to  A.  for  (b 
,    ^          much  of  the  faid  AV  money  1^  had  and  received  by  the  defendant  ia 

his  life-time  ;  whereupon  the  plaintiff  had  judgment  by  nihil  dicit^ 
and  upon  a  writ  of  inquiry,  (the  plaintiff^  not  being  provided  /*. 
prove  the  debt^  fuppoflng  it  to  be  confeil^  by  the  judgment)  tha 
jury  found  but  2  pence  damages.  ,  Ventris  moved  to  fet  afidc 
\  the  writ  of  inquiry,  for  that  the  plaintiff  was  not  obliged  in  this 

action  to  prove  the  debt  at  the  executing  of  the  writ  of  inquiry, 
no  more  than  if  he  had  brought  an  a£iion  of  debt^  cites  Cro.  Jf. 
220.  and  Yelv.  152.  Per  Cur.  this  being  in  an  aGion  upon  the 
cafty  which  lies  in  damages^  the  debt' ought  to  have  been  proved, 
and  fo  let  it  (land.  Vent.  347.  Hill*.  31  &  32  Car.  2.  B.  R. 
Reve  V.  Cropley. 

8.  Upon  executing  a  writ  of  inquiry  th^  defendants  having  con-' 
feffed  is  not  fufficient,  but  the  plaintiff  mufl  prove  the  quantum  and 
value.  2  Show.  86.  Hill.  31  &  32  Car.  2.  B.  R.  Hodder  v. 
Saunders. 

9.  A  writ  of  inquiry  was  made  returnable  after  the  term^  but 
was  executed  within  the  term  ;  and  the  Court  inclined  to  amend  it. 
Carth.  70.  Mich,  i  W.  &  M.  in  B.  R.  Hammond  v.  Purcell. 

ID.  If  there  be  demurrer  to  party  and  plea  to  ijfue  to  part^  and 
judgment  upon  the  demurrer  before  the  ijjue  tried,  the  phrntiff,  if  he 
pieafes,  may  enter  a  non  prof  «pon  the  iffue,  and  take  a  writ  of  en- 
quiry of  damages  upon  the  judgment  on  demurrer,  but  it  is  not  to 
be  taken  out  till  after  non  prof,  entered  on  the  other  5  for  if  they, 
will  proceed  upon  the  iffue,  the  jury  that  try  it  ought  to  inquire  of 
the  damages  on  the  other ;  and  here,  becaufe  a  writ  of  enquirjr 
was  taken  out  without  entering  of  non  prof,  that  matter  was 
moved  in  bar  of  final  judgment,  and  thereupon  it  Was  ftayed  tiH 
they  moved  of  the  other  fide.  Per  Cur.  12'^Mod.  558.  Mich.  ^  j 
•  W.  ?•  Aawu 


^ 


tl.  If  pfaintiflf  delay  the  exccutSi^  i  writ  of  inquiry^  tW  a  year 
Mir  tie  inUrhcuhry  judgment  he  cannot  do  it  after  without  ifci. 
fa.  Per  Holt  Ch.  J,  12  Mod*  500.  Pafcb.  13  W,  3.  How  v% 
A€ton% 

12.  In  this  cafe  it  was  held  that  in  all  fuperior  courts  the  judge  t  Salk.  130. 
fends  his  precept  to  the  Jberiff  to  enquire  of  damages,  lut  in  Lonnon  fu/sJ'p  ^* 

fandj  in  all  other  inferior  courts^  an  inquejl  is  fummoned  in  Courts  doe»notip« 
and  the  Court  takes  the  inquijithn  of  damages,    3  Sallc.  400,  pi.  pear, 
2.  Mich.  I  Ann.  B.  R.    Ealt  v.  Ellington. 

13.  After  a  judgment  by  default^  for  the  plaintiff  and  a  writ  of 
inquiry  brought,  it  was  moved  that  it  might  be  executed  before  tot- 
Ch,  J.  at  the  fittings  at  Guildhall  in  London,  the  a£Hon  being 
brought  for  20000I.  and  a  rule  was  made  accordingly.    8  Mod* 
240.  Pafch.  lo^Qeo.    Eaft  India  Company  v.  Ellis.  '   ; 

14.  Plaintiff  bad  given  notice  of  executing  a  writ  of  inquiry  at 
St.  Albans,  Com*  HertP  and  both  parties  attended  with  counfel  and 
wltnefles  on  May  2,  1739-  But  when  the  under-Jheriff  yr2S  about 
fo  execute  the  writ,  he  perceived  it  to  be  returnable  lajl  term^  and 
would  not  proceed.  Defendant  moved  for  cods  upon  affidavit  of 
great  expence,  and  had  rule  to  (hew  caufe.  Upon  fliewing  caufe 
it  was  urged  for  the  plaintiff,  that  this  Court  had  never  yet  given 
cofts  for  not  proceeding  to  execute  writs  of  inquiry  according  to 
notice.  And  this  is  a  meer  miftake  ;  plaintiff  was  difappointed  as 
well  as  defendant.     Per  Cur.  though  there  has  been  hitherto  no' 

rule  for  coils  in  this  court,  yet  notices  of  inquiry  ftand  upon  the  F  jig  1 
feme  reafon  as  notices  of  trial,  and  the  Court  of  King's  Bench 
grants  cofts  In  both  cafes ;  and  were  this  a  common  cafe,  cofts 
could  not  be  granted ;  but  it  appearing  that  the  inquiry  was  re- 
turnable long  before  the  day  appointed  for  the  execution  thereof^ 
let  the  plaintiff  pay  cojfs ;  it  is  not»  reafonable  the  defendant  ftiould 
fuffer  by  the  miftake  of  the  plaintiff's  attorney,  and  let  a  general 
rule  be  drawn  up,  that  cofls  be  paid  for  the  future  where  inquiries 
are  not  executed  purfuant  to  notice.  Barnes's  Notes  in  C.  B.  152* 
Pafch.  12  Geo.  2.    Ketle  v.  Bromfall. 

15.  Plaintiff  executed  a  writ  of  inquiry;  whereupon  the  jury 
found  no  damages  ;  and  plaintiff  executed  a  fecond  writ  of  inquiry 
without  quQJhing  the  firft.  And  on  the  fecond  the  jury  found  a 
half-penny  damages.  Defendant  moved  to  fet  afide.  the  execution 
of  the  fecond  writ,  and  had  a  rule  to  fliew  caufe,  which  rule  was 
made  abfolute ;  the  Court  being  of  opinion  that  the  fecond  writ 
was  irregularly  iffued,  the  firft  pending,  and  not  returned.  Barnes's 
Notes  in  C.  B.  154.  Trin;  13  Geo.  2.    Bunting  v.  Teafdailc, 


(F.  a)     Inquiry  of.    New  Writ  granted ;   or  ne- 

ceffary ;  io  what  Cafes- 

f.'^T TASTE  was  Wought  iy  J.  Archdeacon  of  D.  of  the 

W      leafe  of  his  predeceffor ;  the  procefs  iffued  to  the  Jheriff  '  ^' 

UinjuirffftUwaJh^  arfd  he  made  return,    Th^  original  tpas^  ^v'v.* 

A  a  2  fihiLiji.^iar •&.<:« 


3^^  Z)mitaimfe 

7%at  thr  deffttdant  ^icti  vajium  in  Utumintts^  ftfhUb  y.'  S*  friJi^ 

ciffir  of  the  plainttffy  Uafid  U  thg  difindant  ad  exharedationtm^ 

i^ftus  arcbidiacMiybnt  did  not  determine  if  the  wafte  was  in  the 

time  of  the  predece{Ibr>  or  in  the  time  of  the  plaintiff,  and  the 

writ  cf  inquiry  of  the  wafte  Wtfj  quod  Vininfac.  cor^p  te  twelve 

&c.  qui  quirenttm  nulla  affinit.  attingant^  and  e^d  ndt  fay  iundem 

quirenum  no,  defendenUm  nuUa  affinitate  attingunty  and  therefore 

ill ;    for  in  this  writ  the  fheriff  is  judge  and  officer,  and  the  partv 

may  challenge,  and  have  attaint  \   for  which  default,  and  becaufe 

it  is  not  ixprejffid  in  the  original^  nor  in  the  verdiii^  if  the  wajie 

was  in  the  time  of  the  predecejfor^  or  in  the  time  of  the  plaintiffy 

therefore  mention  was  made  in  the  Roll  of  thofe  matters  by  fpeciat 

entry^  and  another  writ  awarded  to  inquire  of  the  damages^  and 

thofe  matters  fpecially  put  in  the  writ\  quod  nota.    Br*  Wafte,  pL 

58.  cites  M.  2  H.  4.  2. 

mi^i    T         ^*  ^"  ^^^fp^fi  by  *  P^or  woman  for  breaking  her  clofe,  conti^^ 

cited  s!  p.    ^tiando  for  fix  years*     Upon  a  writ  of  inquiry,  the  jury  found  only 

held  ac-       lOJ.  ddmages  ;  whereas  the  land  was  worth  4/.  a  year  \  and  there-* 

cordingiyin  upon  fee  movcd  the  Court  for  a  melius  inquirendum^  but  it  was 

l>wiught  by  denied ;    for  fo  there  might  be  infinite  inquiries*    But  it  is  fome^ 

tbcCounieft  timet  granted  upon  the  motion  of  the  defendant^  where  the  damages 

•f  Derby,    are  exceflive,  or  fome  mifdemeanors  are  alleged  in  the  plaintiff, 

but  never  to  the  plaintiff,  becaufe  the  ifuing  forth  the  writ  is  his 

own  a6l.    2  Leon.  214.  pi.  272.  Mich.  30  Eliz.  C.  B.    Anon. 

3.  In  an  afftfe  of  novel  dtffe'xfin^  the  diilbifm  was  found,  and  da-, 
mages  taxed  by  the  recognitors  ;  the  dijfeifor^  after  this  verdiHy 
and  before  judgment^  cut  down  timber  to  the  value  of  loL  the  re- 
cognitors may  be  re-aflembled  to  increafe  the  damages.  By  all 
the  (ages  of  the  law.  I  underftand  this  cafe  to  have  been  before 
^e  recognitors  were  difcharged  by  the  Court,  and  the  verdict 
entered.    Jenk.  6.  pi.  9.  ^ 

C  3  ^  7  1      4'  ^^^  Court  was  moved  for  a  new  writ  of  inquiry  into  Lon- 
don, and  to  ftay  the  filing  of  a  former,  becaufe  of  excefjive  da- 
magesy  but  it  was  denied,    x  Mod.  2.  pi.  3.  Mich.  %i  Car.  2. 
B.  R. 
8Mod.t96.      5,  A  new  writ  of  inquiry  was  gianted,  where  the  damages 
bcck.^'s^T  8*^^'*  ^^^^  unreafonaHy  fmalL    2  Show.  20.  pL  203.  Pafch.  34 
— Ibid.    Car.  2.  B.  R.    Cfrefwick  v.  Saunders. 

ai3.  Parrv. 

Niblet.  S.  P.-^^ft  L(.  214.  pi.  27  a.  S.  P.  but  denied  to  be  granted,  for  fo  there  migbt  be  inii* 

site  inquiries.   Anon.*--— Rhodes  J.  cites  the  Countefs  of  Derby's  caie,  in  dower.    Ibid. 

6.  In  all  cafes  where  attaint  would  lie  againft  the  petit  jury  for 
exce(live  damages^  there,  if  no  damages  be  ailefled,  fuch  an  omiifion 
ihall  not  be  fupplied  by  a  new  inquiry*    12  Mod.  12  Mich.  3  W« 
and  M.    Germin  &  Ux/v.  Orchard,  cites  11  Co.  119.  a. 
8Mod.t97.       7,  In  covenant  to  'fay  100/.  and  that  upon  default  the  covenanted 
t!c.  "nd     ^ V*^  ^^^^''  ^^d  take  the  profits  ;  the  defendant  pleaded  entry  and 
%ht  Court    prizal  del  profits  in  har^  and  iudgment  was  for  the  plaintiff  upon 
looking       demurrer  \   and  upon  the  writ  of  inquiry  the  jury  gave  dams^s  % 
fiift  juTv%    ^^  "P^*^  motion  a  writ  of  inquiry  was  awarded';  for  debt  mighty 
'  -iog  fmau  have  been  brought  upon  this  covenant,  it  being  to  pay  a  uinC 
■*»•  Certain^ 


:#h» 


\m9*  i^r 


tfr&in,  and  this  is  not  like  an  MRie  Where  the  jurjr  are  to  give  no  ^« » <»«*• 
more  damages  than  are  proved.  But  here  the  jury  are  to  give  the  |hei'"*^JJ* 
whole,  unlefs  the  defendant  proves  fomething  in  mitigation,  which  warded  a 
was  not  done  in  this  cafe;  therefore,  though  the  commoti  rule  new  writ; 
holds,  that  no  new  trial,  or  new  writ  of  inquiry,  (hall  be  for  too  j[^|^'  ^^^ 
fmall  damages ;  yet  there  being  a  contrivance  in  this  cafe,  it  common 
^differs.     2  Salk.  647.  pi.  17.    Mich.  10  W.  3.  B.  R.  Anon.         '»\« «' l»« 

priDcipal  cafe,  and  faid,  that  otherwife  this  inconvenience  might  follow,  vis,  that  the  imall 
damages  given  by  the  firft  jury,  might  inflaence  the  fecond  jary  to  j^ive  greater. 

■ 

■ 

.  8.  In  an  aiSb'on  of  c^v^nant/er  n^n^payment  of  rent  nftrv^d  upoa 
a  leafe  for  years,  there  was  judgment  againft  the  defendant  by 
de&ult  \  aifc  upon  a  writ  of  inquiry  executed,  the  jury  gave  the 
plaintiff  but  is.  damagesy  and  no  more,  tbeugb  be  proved  that  the 
liefeniant  owed  hint  150/.  for  rent.  The  reafon  why  the  jury 
gave  IS.  and  no  more,  was,  for  that  the  defendant  took  this  leaje  of 
the  plaintiff  of  a  certain  piece  of  ground^  in  which  be  (the  leffee) 
<9venanXtd  to  fayfo  much  rent ;  and  tbejaffor  cove^aniedy  that  b$ 
fiould  have  fuch  a  fewer^  or  dam-^  to  keep  water^  he  (the  Uffee} 
intending  to  Jet  up  a  paper^mill^.but  the  c^mmiffioners  ofkwers  had 
.  rt^ade  the  water "courje  fo  narrow^  that  he  could,  not  have  water 
ftiffcient  for  his  purpo.e  ;  and  being  unwilling  tofue  the  lejfor  upon 
this  covenants  be  let  the  land  to  the  lefigr ;  and  tkerekpin  another 
per/on  entered^  and  was  pojfffed  thereof y  and  fet  up  a.  corn-mill^ 
and  the  miller  pe^id  the  rent ;  and  all  this  being  known  to>  tho 
jurv,  who  were  of  the  neighbourhood,  they  gave  the  plaintiif  is« 
ama  no  more.  The  Court  was  of  opinion  to  fet  afide  this  writ 
of  inquiry ;  for  though  the  fuppofed  bres^ch  of  QQveoa^  (on  tho 
piaintifPs  fide  was  true)  viz.  that  the  defendant  had  not  fu$cient 
water  to  fet  up  his  paper-mill,  and  that  had  been  given  in  evidence 
to  the  jury  on  the  writ  of  inquiry ;  yet  they  could  not  have  mi- 
tigated the  damages  on  that  account,  much  lels  when  it  was  ipt 
given  in  evidence.  It  is  true,  the  lefTee  left  the  land  for  that 
reafon ;  and  another  entered  and  poflMTcd  it,  which  entry^  t^Cm 
might  have  been  given  in  evidence  upon  the  trial  of  an  ijfue  joined^ 
hut  not  to  a  jury  upon  a  writ  of  inquiry  after  d  judgment  upon  ee 
demurrer  ;  neither  did  the  defendant  give  it  in  evidence  to  the  jstry^ 
hut  pretends  they  knew  it  tbemjelves.  8  Mod,  196,  197.  Mkhr« 
10  Geo,    Parr  v.  Purbeck. 


(fy.  a)     In  what  Cafes  a  Writ  of  Inquiry  may  ba  C  3x8  J 
awarded  after  Reverfal  and  Judgment  Quod  Re-' 
cuperet  and  the  Record  remanded  \  and  out  of 
what  Court* 

•  •  • 

I.   \      brought  trefpafs  againft  B.  in  B*  R.  and  upon  demurrer  Cf».  J.to6% 
/jL«  upon  the  plea  of  defendant^  it  was  adjudged  for  defendant,     .1.  Pi^cu. 
likoX^ixiXyiA^gxLKXkl'^^  iber  ^rytrroes  "/jdovV^* 

A  a  3  i;u:  tid^^slc. 


fiatei  the  >  but  xio  Writ  of  inquiry  of  damage^  could  be  awarded  out  of  th« 
be^ponlbe  Exchequer  Chamber  by  the  ftatute  27  El.  8.  A.  may  fue  a  writ 
replication,  of  inquiry  put  of  the  B»  R.  For  the  nrft  judgment  being  reverfedg 
andadjudg-  is  not  a  bar.    Noy.  120.    Falder  v.  Ridge. 

cd  for  the  ^  *  .  . 

dcfejidant,  and  that  judgment  reverfed,  and  adjudged,  that  the  plaintiff  recoperet,  and  the  record 
remanded ;  and  the  law  intends  that  execution  (hall  be  done  upon  the  record  remanded,  and  that 
all  (hall  be  done  which  appertains  thereto ;  fo  that  a  writ  of  inquiry  of  damages  is  to  be  awarded^ 
Mrhich  being  returnifd,  there  is  to  be  a  fccond  judgment,  that  the  plaintiff  (hall  recover  the  damage! 
lound  ;. and  adjudged  accordingly.  YcTv.  74.  S.  C.  but  S.  P.  does  not  appear. 

\n  the  ca'e  of  Faldow  v.  Ridge,  the  Court  of  Exchequer  Chamber  after  the  rcverlal,  ice.  gava 
judgment  quod  qutrent  recuferety  &c.  But  bccaufe  they  wanted  power  to  award  a  writ  ot  inquiry* 
-which  was  nece(rary,in  that  cafe,  being  on  a  demurrer,  and  therefore  it  was  fent  back  into  B.  R*' 
for  the  execution  of  that  writ,  and  thereupon  to  give  final  judgment  for  him.  Carth.  181.  Hill* 
•  &  3  W.  &  M.  in  B.  R.  in  cafe  of  Philips  v.  Bury. 

But  it  is  otherwife  where  iht  judgment  is  againfithe  flainttfftH  B.  R,  upon  afpeehlverdi^^  and 
that  judgment  revet  fed  in  the  Exchequer  Cbamiet^  for  in  that  cafe  there  being  no  writ  of  inquiry 
requifite,  the  Court  of  Exchequer  Chamber  does|iot  onlygive  judgment  of  reverfal,  but  a  complea^ 
judgment  for  the  plaintiff  in  the  adion  (viz.)  S^uod  rtcuperett  &c,  and  for  this  difference  Uie  caft$ 
(marked  *  infra)  were  cited.     Carth.  181.  in  S.  C. 

*  D.  343*373'    4  loff*  7fl«    Yclv.  118.  F.  N.  B.  19.  (D).    a  Saood.  824. 034. 935. 

2.  ^nd  if  judgment  hzd  been  given  in  treQ^afs  in  C.  B.  fif 
defendant^  end  neverfed  in  B.  R.  -fuch  courfe  {hould  have  been 
taken,  as  if  the  firft  judgment  had  been  given  agiinft  the  defendant* 
Cro.  Jf.  2o6.  pK  I.  Pafcb.  6  Jac.  B.  R.  in  cafe  ot  Faldowe  v« 
Ridge.  .. 

.  3.  If  judgment  be  given  againft  the  defendant  in  King's  Bencb^ 
and  'a  writ-  of  error  be  brought  thereupon,  and  judgment  reverftd 
in  the  Exchequer  Chamber^  the  Exchequer  Chamber  muft  give 
the  interlocutory  judgment,  quod  quer'  recuperet,  and  this  court 
award  the  writ  of  inquiry  of  damages  -,  and  fo  is  Faldo  and  Ridge's 
cafe  in  Yelv.  74.  2  Cr,  206.  la  Mod.  153.  Mich.  9.  W.  3. 
Anon. 


(H.  a)    What  Damages  rtiay  be  given  on  a  Writ 

of  Inquiry. 


Br,  Da- 

»ages,  pi. 


I.  TN  ;^  writ  of  inquiry  of  damages,  the  Jherijjf^  retumedy  that 

X  be  had  extended  the  land  of  which  the  dijfeifin  was  madi  of 

S.*c"'"     ?t6f,  id.^er  annum,  znd  tfcat,  from  the  day  of  the  diffeifm,  till  the 

day  of  the  inquifition  taken,  is  a  year  and  a  half,  and  taxed  ^ 

damages  at  lol.     Per  Danby,  the  plaintiff  (hall  recover  the  da- 

,        mages  taxed,  for  thoueh  the  land  is  woith  but  26s.  and  8d.  per 

annum,  yet  it  may  be  that  the  defendant  has  cut  trees  upon  the  land^ 

(  or  fuch  like,  fo  that  in  a  year  and  a  half  upon  fuch  little  land  he 

might  do  20I.  damage,  quod  nota,  good  reafon.     Bn  Brief  de 

^  /Enquire,  &c.  pi.  t).  cites  7  £•  4.  5. 

L  3^9  J     ^«  Where  on  writ  of  inquiry  intire  damages  are  given,  and 

for  part  of  which  'no  damages  could  he  given^  that  part  Ihall  be 

rejefted  as  furplufage.     12  Mod.  157.    Trin.  9  W.  3,    Weft  Y* 

Cole.  t 

3.  Writ  of  error  of  a  judgment  in  C.  B.  where  the  judgment 

was  by  jdefault  and  ismi^tsjeparated  by  writ  of  inquiry y  per  H(A^ 

if 


4f  4htfrcr^  tmo  plaintiffs,  in  msixky  cafes  there  uof  be  judgment 
<for  one  party,  and  non  pros'  entered  for  the -other  i  •and  the  judg«> 
jnent  i^pon  the  non  pros'  is,  ^uod  eat  inde  fine  die ;  but  where 
;the  non  pros'  is  only  for  part  of  the  thing  demanded  it  amounts 
to  a  rdeafe  oxjiy  for  fo  much.  12  Mod.  384.  Pafch.  I  a  W.  ^ 
.Stanhope  V.  Pemberton.  '  ^ 

4«  In  covenant  ta  pay  the  rint  and  maintain  the  teneTnents^  the 
plaintiff  had  judgment  and  a  writ  of  inquiry  ifTued,  and  was  re- 
turned ;  it  was  adigned  for  error,  that  the  faid  writ  could  not  be 
^  writ  in  this  a&ton,  be^aufe  it  recited  all  the  fa^s  in  the  ,prefeni 
ienfe^  viz.  that  the  rent  adhuc  infolutus  exrflit,  and  the  tenements 
adhuc  are  out  of  repair ;  whereas  the  adion  of  covenant  is  only 
for  rent  in  arrear,  and  tenements  not  repaired  at  the  time  of  the 
original  ftred ;  but  this  adhuc  in  the  writ  of  mquirjr  refei's  to  thf 
time  of  the  te/k  of  the  writ  of  inquiry.  Secondly,  the  pkintiiF 
-ought  to  'recover  only  for  the  damages  that  he  hath  ifuflained  at 
the  time  of  the  a£lion  brought;  but  here  thejury  vpon  the  writ 
of  inquiry,  have  ^iven  damages  that  the  plaintiff  fuflained  the 
bringing  of  the  aofion,  viz.  until  the  writ  of  inquiry  fued,  which. 
js  erroneous,  cites  2  Saund^  169.  Hambleton  v.  Ver^,  Hob* 
189.  Hjirbin  v«  Green.  Trin.  9.  W.  %.  B.  R.  Prince  v. 
Moulton.  But  it  was  anfwered  by  the  Ch.  J.  I.  That  the  writ 
jof  inmdry  recited  the  declaration  in  h^c  verha^  which  wai  weil 
$nough.  2.  That  it  was  not  like  the  cafes  cited,  where  more 
damages  were  given  than  ought  to  have  been  given  \  becaufe 
the  jury  in  this  cafe  ought  to  give  fo.much  in  damages  as  woulii 
repair  the  tenements,  ;^id  put  them  into  fuch  condition,  as  they 
ought  to  be  in,  and  damages  alfo  for  the  rent;  and  therefore 
if  the  tenemeMs  were  become  in  a  worfe  condition  Rnct  the  a£lion 
brought^  they  ought  to  give  damages  for  them*  And  the  judgmeot 
was  affirmed  by  the  whole  Court.  2  Ld.  Raym.- 802.  Mich. 
I  Ann.    Shprtridge  v.  Lamplugh* 

5«  A  writ  of  inquiry  was  executed,  and  plaintiff  moved  to 
^uafh  the  inquifition  by  reafon  of  the  fmallnefs  of  dajnagesy  which 
was  denied^    Where  the  jnry  find  any  dimagesy  the  inquifition 
nmft  ftand  ;  aliter  had  they  fqjund  no  (umages.     Barns's  notes  in* 
C.  B«  152.  .Mich.  10  Geo.  2.    Barges  v.  Nightingale. 


(I;  a)    What  Tilings  arc  to  be  inquired. 

.|*TTPON  the  executing  a  writ  of  inquiry  of  damages  in 

KJ    tt^fys&  for  digging  *a  hole  in  the  plaintiff  *s  foil^  wherebyt 

his  lamlwat  iver^fliwny  continuando  tranfgreffionemfwr  nine  months  i 

.•nd  It  WAS  infifted,  that  they  might  give  evidence  of  a  conpquen^ 
tial damage  efter  the  nine  months,  as  well  as  in  a  nuifance  which 
continues  for  nine  months^  and  the  caufe  is  removed,  if  the  effeA 
ceittiilues  after,  damage  may  be  recovered  for  it ;  but  Holt  faid» 

iie  was  not  fttisfied  that  the  parity  would  hold,  for  the  giji  of  th^ 
^kn  in  a  ntnfance  is  the  damage ;  and  therefare;^  as  long  as  there 

A  a  4  are 


fir6  damages,  there  is  ground  for  an  a^iort ;  hui  tfef^fs  is  txA 
intire  a£b,  and  the  very  tort  is  the  gift  of  the  aflion  \  and  therefore 
he  (aid,  be  doubted  whether  an  adion  *  would  lie  for  the  c6nti« 
nuance  of  a  trefpafs,  as  for  that  of  a  nuifance.  Note^  in  writs  of 
inquiry,  the  jury  fet  their  hands  and  feals  to  their  verdid*  12  Modw 
519.  Pafch.  13  W.  3.  the  cafe  of  the  formers  of  Hampftead 
water. 

(K.  a)   What  may  be  done  in  or  about  the  execu- 
ting a  Writ  of  Inquiry, 

m 

i.  'TT^HOUGH  defence  be  made  upon  a  writ  of  inquiry^  yet 
X     it  would  not  aid  a- judgment^  if  irregularly  obtained     Per 
Holt  Ch.  J.  II  Mod.  262.  pi.  20;    Mich.  8  Ann*  B.  R.  in  cafe  qf 
Taylor  y«  « » •  •  4  * « t 

*  i 

(L.  a)    Inquiry  o^.     In  what  Cafes- it  muft  be  by 
the  firft  Jury,  or  not,  and  where  by  the  Court. 

J.  TN  dower^f  the  tenant  faid  diat  he  has  been  ready  at  all  timet 
X  to  render  dower  and  yet  is^  and  the  demandant  averred  the 
tontrary^  by  which  Jhe  recovered  dower^  and  for  damages  prayed 
the  inqueft  to  inquire  of  the  damages^  2nd  could  not  have  iti  for 
this  is  an  ifllie  joinea  between  3ie  parties,  which  (hall  be  tried 
by  nifi  prius  ;  per  Cur.'  Br.  Enqueft.  pi.  79.  cites  34.  E.  3. 

2»  Decies  tantum^  the  \n<\\ieiV  found  that  one  had  taken  ioh 
end  another  6j.  and  another  a  coaty  price  40^/.  to  the  damage  of  ten 
marksy  and  becaufe  the  damages  were  not  fevered,  the  Jufticcs 
were  in  opinion  to  have  taken  inqueft  de  novo^  bv  which  the 
plaintiff  releafed  the  damages,  and  had  judgment,     ^tgre^  if  this 
is  intended  this  inqueft  which  gave  the  firft  verdiS,  br  other  in- 
queft denovo.  •   Br.  Enqueft.  pi.  6.  cites  44  E.  3.  36. 
ftr.  Default,      3«  ^^  trefpafs  againji  fever aly  they  pleaded  at  bar  and  arc  at  iflue, 
pi.59.  cites  and  at  another  term  one  of  them  maws  default^  and  writ  was  awarded 
&^'*f[oro ^  /«  inquire  of  damages  againft  him  in  order  to  continue  the  proceff 
hence  it       againft  him  and  to  avoid  a  difcontinuance,  but  this  writ  JhaU  not 
fccms,  that   ijfue  till  the  iflue  be  tried  againft  the  others  j  for  if  it  pafles  for  the 
bVb*/^*ght   P'aJ'^tiff  againft  the  others,  then  they  fliall  aflcfs  damages  for  the 
tRsioit  one   whole,  and  then  the  writ  of  inquiry  (ball  never  iflue ;  for  the 
alone,  and    damages  are  tried  againft  ail  by  the  inqueft  which  pafles  upoii  tie 

iffue  "nV"*  *''"^-  ^^  ^^  *^  '^"*^  P^^^  ^g^"*  *<^  plaintifl;  then  the  writ 
afier*makra  fball  ifllie  againft  him  that  made  default,  and  fo  it  was  done  by 
default,  that  accord  of  all  the  Court,  Quod  nota.  Br.  Brief,  dc  Inquier,  itc. 
K^''    8.  cites  39  H.  6. 1. 

waved,  and 

vrrit  (hall  be  awarded  to  enquire  of  the  dimaea»  and  where  the  firft  Jury  afiefa  dama«tt  tbe  feooml 

jury  (hall  not  afTefs  damagea Br.  Diicontinuance  de  Proceu,  pi.  s^.  ciCa  Sf  C>"  ■  n 

S.  C.  eked  p,cr  Cur.  x\  Kep.  6.  a.'      ■   S,  C.  cited  Roll.  Rep,  30. 

4' in 


^.  tn  trekafiy  the  defendant  imparled  znA  it  the  day,  ice.  made  Br.Deftult» 
default  J  and  therefore  writ  of  inquiry  of  danuges  was  awarded,  ||'^*^^^ 
.quod  nota*    Br.Defiiult,  pi.  72.  cites  i  H.  7.  11. 

*  5.  And  per  Moyle,  where  two  plead  net  guilty  feverally  in  tr^^^ 
fiffiy  and  feveral  venire  facias  are  awarded^  the  inqueji  which  firfl 
fiffis  ftxuL  ajfefs  damages  againft  ally  and  the  fecond  jury  ihall  not 
aflefs  damages^  and  there  the  other  defendant  fhall  be  charged  of 
the  damages  by  the  inqueft,  which  pafTed  upon  the  ifliie,  to  which 
be  was  no  party,  but  he  was  party  to  the  original,  quod  nota ; 
and  therefore  may  have  attaint  alfo,  et  non  negatur,  and  in  this 
cafe  the  fecond  inquejl  Jhall,  not  ajfefs  the  damages^  quod  nota.  £r« 
Brief  de  Inquier,  &c.  pi.  8.  cites  39  H.  6.  i* 

6.  In  trefpafs  they  were  at  ifliie,  and  venire  facias  returned^  and 
at  the  fame  day  the  defendant  confejfed  the  aSfion^  and  the  inqueji 
[was^  at  the  bar^  ana  by  award  or  the  Court  this  jury  tried  the 
damages^  and  no  new  writ,  to  inquire  it,  was  awarded,  quod  nota* 
Br.  Damages,  pi.  227.  cites  1 8  £*  4«  7«        * 

7.  An  a<5llon  of  i^ff^ry  brought  before  the  mayor  of  Plymouth,  Ydvi^ 
and  not  guilty  f  leaded \  but  afterwards  the  ijjiie  was  waved  and  S-C.inio* 
judgment  was  given  ^r  the  plaintiffs  and  a  writ  of  inquiry  of  da-  bij,"***" 
mages  was  awarded  to  the  ferjeants  at  mace^  returnable  at  the  next 

cottrt  before  the  mayor  and  bailiff.  Upon  error  brought,  it  ap- 
peared upon  the  record  certified^  that  the  -writ  of  inquiry  was  ex^ 
tcuted  before  the  mayor j  who  was  alfo  the  judge  of  the  court j  and 
for  that  caufe  was  reverfed ;  for  the  writ  warrants  the  inquiry  to 
be  made  before  the  ferjeants  of  the  mace,  who  by  the  writ  for 
that  purpofe  are  made  diftin£l  officers,  and  fo  an  inquiry  before 
the  mayor  was  not  warranted  by  the  writ  which  was  directed  to  * 
'other  officer^,  'and  not  to  him.  Brownl.  203.  Trin.  3  Jac« 
Bailey  V*  Moon.*  • 

8.  Iq  an  wStiqa  of  trefpafs  againft  churcbwardenSy  where  by  Ydv.  17$, 
the  ftatute  43  El,  2.    (ffor  a  diftrefs  taken  by  them  for  money  Trin.8jac, 

.for  the  reUefof'tbn  poor  trefpafs  be  brought  againft  fhem^and  verdiif  s/cairreU, 
,pafs  for  tiemy  the  defendants  fhall  recover  treble  damages^  with  and  ad- 
,tbeir  cofts^  and  that  to  be  ajftjfedy  &c.  by  the  fame  jury^  or  by  writ  judged  per 
rf  enquiry  of  dacgag^ss  it  was  refojved,  that  treble  dams^es  are  dj^mwrin 
well  aflefled  by  the  jury,  though  that  it  be  not  done  by  the  Court ;  this  thxoa 
'becaufe  the  words  are  (by  the  fiune  jury  to  be  afleft)  and  not  ^^^^^^ 
damages  to  be  trebled  by  them,    Noy.  137.    Okeley  v.  Salter.      ^y  rwfoa*' 

of  the  vex* 
.atioii*  fhall  be  aflefled  by  ihc  jaryi  but  ihall  be  trebled  by  the  Court,  and  that  the  Court  thereupon 
may  gWe  cods  de  incremcnco;  for  no  evidence  for  coftj  can  properly  be  given  to  the  jury« 
inaftnuch  at  it  depends  on  the  ufage  of  the  Court  in  which  the  fuic  is.'  And  Ibid,  fays,  tha| 

-  according  to  thia  judgment  waa  the  cafe  Trin.  44  £lia.  B.  R.    Mtnial  v.  BalU 

b^  If  there  be  demurrer  to  party  and  plea  to  ijfke  to  party  and 
judgment  upon  the  demurrer  before  the  iffue  triedy  the  plaintiff  if  he 
pleafes  may  enter  a  non  pros*  upon  the  ifliie,  and  take  a  writ  of 
inquiry  of  damages  upon  the  judgment  on  demurrer,  but  it  is  not 
.  to  be  taken  out  till  after  non  pros'  entered  on  the  other ;  for  if 
they  will  proceed  upon  the  iflue,  the  jury,  that  try  it^  ought  to 
'  inquire  of  dip  damagea  on  the  other.    And  here  becaufe  a  writ 

of 


of  tnqatry  was  taken  out  without  entering  of  noo  pros',  tbat  nutter 
was  moved  in  bar  of  final  judgment,  and  thereupon  it  was  AaU 
till  they  moved  of  the  other  fide*  PeV  Cur.  iz  Mod.  558. 
Mich*  13  W.  3.    Sutton  the  marfhairs  cafe. 

For  more  of  Damages,  ite  CoCIS  and  the  ieveral  odicr  proper 

Titles* 


W«*»— ■— — ^— — — ^i^—— —       I  ■       ^— ^^— ■•■i^— — — — — I^W^.—l^l^— ^M 


C3"3  (A.)    WaV'W^tiK 


1.  'T^HE  king  xnzy  grant  writ  of  warrantia  die!  to  any  perfoA 

X     which  mall  fave  his  default  for  one  dajy  he  it  in  plea  of 

landj  or  other  a^ion^  and  be  the  caufe  true,  or  not ;  and  this  by  his 

prerogative,  <]uod  nota.    Br,  Prerogative,  pi.  142.  cites  P.  N.  c.  7* 

Wbereene       2.  It  \s  againfl  law  to  grant  liberty  to  prifoners  in  execution^ 

upnroncr    j^y  other  writs  than  day-writs;  but  they  fhall  have  as  many  day^ 

eaufe,  and    ij^its  as  fhall  be  needful  for  attendance  on.  commiiSoners,  to 

InexecatU    whom  the  caufe  being  matter  of  account,  was  referred,  and  that 

eoTfc?"     without  paying  any  fees,  either  for  making,  or  foaling  them* 

«l»nmo-    Chan.  Rep.  67,    9Car.  i.    Rigault  v.  Cloberry. 

tion  to  grant 

kiin  a  rule  ad  lo^uend*  cum  conji/io,  6fr.  and  it  was  granted  accordingly.    Fer  Aftry^    Comb.  tj. 

3.  No  prifoner  committed  by  B.  R,  ought  to liave  tke  beneAt 

of  the  day-rule  of  going  abroad  in  term-time;  for  their  Impri^ 

fonment  is^  their  punifliment  for  their  contempt,'  or  milbehaviour. 

2  Show.  88,  pi.  80.    Hill.  31  and  32  Car.  2.  B.  R.    The  King 

V.  Doartc. 

GmmiH  4-  ^^^  ^"  execution  had  a  habeas  corpus  frum  the  Lord  Keepir 

Xtnjtttgt^    (which  they  odl  a  day-writ)  returnable  three  or  fiur  days  after  iit 

•"'**'^y"     tej9e.     By  virtue  of  this  writ,  he  went  to  the  Wirie-Licenfc- 

heldancC    Office,  but  never  to  any  inn  of  court  or  Chancery,  or  to  the 

f«pe  had      Lord  Keeper's,  and  this  in  the  vacation.     Per  Pemberton  Ch.  J« 

*\oved  ^^^  ^'^  **  *  habeas  corpus  out  of  Chancery,  which  they  may  fend  at 

Show.  198.  ^7  time,  and  by  virtue  of  the  King's  writ,  the  party  was  brought 

Cooling  V.    out  of  the  prifon-houfe,  and  that  is  juflifiable.     Then  all  the 

Ld*  Pu'^ ***  dav,  fi  long  as  there  was  a  keeper  with  hfmj  he  WM  in  cuflody 

beck'i  Mic*  f^ill,  And  returning  to  prifon  at  night,  it  is  well  enough,  and  no 

efcape ;   though  Chancery  may  examine  the  contempt,  that  is 

nothing  to  B.  K.     2  Show.  298,  pi.  299.    Paich.  35  Car.  2.  B.  R« 

Harwood  v.  Manlove. 

5*  A  prifoner  tai^n  m  at  efiapi  warrant  before  tht  JMng  •f 

thf 


tii  Cmrt  the  £une  da^,  (hall  be  diicharged,  if  his  oiune  was  entered 
with  the  clerk  the  night  before ;  but  not  if  it  was  entered  the 
lame  morning  onlv ;  and  in  the  firft  cafe  the  profecutor  (hall  be 
committed.  8  Mod.  8a  Trin,  8  GeOii  Wilkinfon  v.  Mat- 
thews. 

6p  Entry  fif  ihe  name  in  the  petition  for  a  day-rule,  (ignifies 
little,  unlefs  it  be  read  in  court.  8  Mod.  240*  Patch.  Ip  Ge^. 
The  King  v.  Dunbarr. 

l^'or  more  of  Day-Writ  in  general,  (ee  odier  proper  Tides» 


#» 


tDtaf,  SDttmb  and  l&UnD^        c  3^3  ] 


(A)     How  confidcrcd;  and  favoured,  or  not,  iti 

Law. 

I.T  N  writ  brought  hy  a  feme^  the  tenant  pleaded  that  the  de^ 
\^  mandant  had  nothingy  unlefs  in  coparcenary  with  one  Alice 
her  fijler^  who  is  in  full  lifiy  not  namedy  Scc»  To  which  the  de- 
mandant repliedy  that  the  faid  Alice  was  dumb  and  deafy  ice.  by 
which  the  tenant  pafTed  over,  and  vouched,  &c.  TheL  Dig.  o* 
Lib.  J.  cap.  7«  S.  4.4cites  Trin.  14  H.  3.    Brief  877. 

2.  A  feme  dumh  fued  formedou  in  proper  perfon^  and  pleaded  bf 
prochein  amy^  but  (he  always  was  in  proper  perfon^  Thel.  Dig.  6. 
Xib.  I.  cap.  7.  S.  5.  cites  Mich,  io  £•  3. 536. 

3.  A  man  dumb  ga^ed  bis  law  if  non-JummonSj  and  performed 
Jbis  law  byfigns.  Thel.  Dig.  6.  Lib.  i.  cap.  7.  S.  6.  cites 
Mich.  18  Et  3.  fol.  53.  which  book,  Theloall  fays,  agrees  with 
l3ra£ton,  where  he  fays,  Lib.  %.  cap.  5.  fol.  12.  Item  nee  furdus 
qui  omnino  non  audit  dare  poteft.  Secus  autem,  fi  tarde  audit, 
quia  tunc  poteft  dare.  De  muto  aiitem,  qui  omnino  loqui  non 
poteft  id  idem  erit  dicendum,  pofTunt  enim  Sonfentire  ({eciindum 
quofilam)  per  ligna  &  nutum. 

4»  A  man  when  he  was  of  found  memory  made  and  fealed  a  charter 
tA  feoffment  and  letter  of  attorney  to  deliver  feifiny  and  before  the 
livery  by  illnefs  he  became  paralitick,  fo  that  he  was  J^mh  at  the  time 
^ihat  the  feifin  was  delivered,  but  by  all  figns  thar  a  man  could 
perceive  he  agreed  to  the  livery  of  feiGn,  and  adjudged  a  good 
'feoffment    Thel.  Dig*  6i   Libi  it  cap.  7.  S«  9.  citei  25  AiT  4. 

5-  A 


321  ^eae>  Dumb  ann  'BlftiQ^ 

5*  A  man,  who  r^ft/i  neither  fpeak  ncr  hear  committed  felony"^ 
and  was  arraigned,  and  therefore  was  commanded  to  prifon.  Br. 
Corone,  pU  2i6.  cites  26  ii.  3. 

6.  One  was  indiShd  for  the  death  ef  a  man^  who  could  not 
fpeak  nor  hear,  and  the  Court  was  in  doubt  what  to  do  with 
him,  &c;  wherefore  they  thought  that  he  (hould  be  remanded  to 
prifen.     TheKDic.  6.    Lib.  i.  cap.  7.  cites  26  Aff.  27^ 

7.  One  who  had  made  his  will  and  became  ill,  and  (as  it  feems) 
haa  lo/i  his  fpeech^  the  fame  will  was  delivered  into  his  hands,  and 
it  was  f aid  to  him  that  he  Jhould  deliver  it  to  the  vicar y  if  it  Jhoulet 

I  he  his  (ajl  will^  otherwife  he  Jhould  retain  ity  and  he  delivered  it  t» 

the  vicary  and  this  was  held  a  good  will.     Thel.  Dig.  6.    Lib.  I. 
cap.  7*  S.  8.  cites  44  AfT.  36. 

"  8.  A  man  deaf  and  dumb  a  nativitateyk  non-compos,  bat 
otherwife,  if  by  accident.  But  deaf,  dumb,  and  blind  by  accident 
is  non-compos.  Per  .Wakering,  reader  of  Lincoln's-inn,  June 
1626.  cited  D.  56.  pi.  13.    Marg. 

9.  It  appears  by  path,  that  the  defendant  is  ioth  fenfelefs  and 

dumhy  artd  therefore  cannot  in(lru£k  his  counfel  to  draw  his  an- 

fwer ;  and  therefore  ordered  that  no  attachmenty  or  other  procefs 

of  contempt  be  awarded  againft  the  defendant  for  not  anfwer- 

jng,  without  fpecial  order  of  this  court.     Cary*s  Rep.  132.  cites 

22  £liz.    Altham  v.  Smith. 

L  3^4  3      10.  One  that  is  deaf  and  whoUy^deprired  of  his  hearing  cannot 

See  And.     giy^^  and  fo  one  that  is  dumb  and  cannot  fpeak.     Yet  (according 

^s  tnd      *^  ^^^  opinion  of  fome)  they  may  confent  by  Jigns  and  nods,  but  it 

•tberdunib  is  generally  held,  that  he  that  is  dumb  cannot  make  a  gift^  be-' 

motioDc  are  caufe  he  Cannot  confent  to  it.     Cow.  Inft.  107. 

*  but  conjee-  ' 

tural. — Fin,  Law.  8vo.  103.  cites  Perk.  5.  that  one  bum  deaf  and  dumb  xniy  mak^  a  good  grants 
for  divert  may  have  underftanding  by  their  fight  only,  but  that  for  want  of  fight,  one  born  deaf, 
dumb  and  blmd  cannot  grant.-— «— -Perk.  S.  95.  is,  that  he  may  make  a  gift  if  he  haa  under- 
landing  ;-bul  he  fays,  it  ia  hard  that  fuch  a  perfon  (hould  have  underftanding.  For  a  roan  ought 
to  have  his  peifeA  underftanding  by  his  hearing,  yet  divers  perfons  have  underftanding  by  their 
light,  &c.  And  a  man  born  dumb  and  blind  may  have  underftanding ;  but  a  man  that  is  iim  bltnd^ 
iiqfand  dttmh  can  have  do  uodcrftaoding,  io  that  he  cannot  make  a  gift  or  t  grant. 

II.  If  a  blind  man  has  underftanding  he  mzy  deliver  a  deed 
fealed  by  him.     Jenk.  222*  pK  75.  ad  iinem. 

I2«  The  lord  (hall  have  the  cujlody  of  a  copyholder  that  is  deaf 
and  dumb ;  for  elfe  he  (hall  be  prejudiced  in  his  rents  and.fer- 
vices,  and  adjudged  for  the  grantee  of  the  lord  againft  the  pro- 
chein  amy  ot  the  copyholder*  Cro.  J.  105.  pi.  43.  Mich.  3  Jac» 
B.  R.    Eavers  v*  Skinner. 

13.  A  dumb  man  ordered  to  anfwer  upon  interrogatories  by  Mr* 
Colchefter.  Toth.237.  cites  14  Car.  Harcourt  v.  Roberts. 
An^  Bridg-  14,  One  born  deaf  and  dumb,  who  lignified  by  (igns  that  ihe 
"*d  th  underftood  what  (he  was  about  to  do,  was  allowed  to  levy  a  fn/t 
fame.al!  of  l^nds  by  B<idgman.  Ch.  J,  &  al'  Juftices.  Cart.  53.  T^^in. 
lowed  per    1 8  Car.  2.  C.  B.    Martha  Elliot's  cafe. 

Warborton 

J.  with  confant  of  the  othfr  Juftices,  after  having  examined  and  foancl  him  inteU^gml*  >«  one 

Hiira  cafe.  Ibid       »       hxA  pel  Arcb^  J.    I?  tberc  <$e  |ood  ioteUigcacc  fuch  may  make 


fi^fimittf  •ad  m^e  epitr/ifft  hr  their  ^aod.    They  arc  tdmitied  on  eximinitiim  Ip  M»ri/,  aad . 
on  examination  to  rttefve  the fucntwuM*    Ibid.  54. 

For  more  of  Deaf,  Dumb,  and  Blind,  fee  ilep  (Pager  (K) 

and  other  proper  Tides, 


"*!'■■     ■        ■        •— ^iMi      I        HI        I        %\ 


•  DcKt ;« 

what  a  mad 
mmy  rtewmtr 

Mod.  163. 
citcsBrackt^ 
^^^^^^^^  lib.3.cap.a. 


(A)    For  w/&tf/ Things  it //«.  5Sii.'» 

foJio  ^u 
f  I.  TF  a  man  leafes  for  ytarsy  refetving  fo  many  quarters  of  wheat  s.  ?.  Br, 
J^  yearfyy  an  adion  of  debt  lies  for  the  wheat,  if  it  is  arrear.  ^*^^»  P^ 
Tr.  3.  Ja.  B.  R.  between  the  Lord  Denny  and  Piyrnell,  admitted  IJ'g^'lV.^ 
and  adjudged.]  and  that*k 

waafhrM, 
that  the  writ  being  in  the  detinet  only,  was  good.-  ■  Thcl.  Dig,  it3*  Lib.  10. cap.  23.  S.  1 4* 
dtf»S>C.  -Ow.  3*.  Pafch.  7  Eliz.  Aoon.  the  Court  Tteld,  that  where  a  leafe  it  made,  re- 
Irving  fo  many  quarters  of  wheat  yearly,  and  the  leflbr  makes  a  leafe  of  the  rent  Corn,  referving 
a  rent,  that  the  refer vation  is  good ;  for  a  man  may  refer ve  a  rent  upon  a  leafe  of  rent,  and  the 
rent  is  not  parcel  of  the  reverfion,  but  only  incident  thereto,  and  the  leflbr  has  the  iaae  inbeti* 
taacc  therein^  tshe  hath  in  the  reverfion. 

[2.  If  tfvofubmit  to  an  awards  and  they  award  a  collateral  matter  [  125  T 
to  be  done,  and  not  any  money^  no  adion  of  debt  lies  upon  this 
award,    m.  id  Ja.  B.J 

3.  Debt  againft  the  executori  of  the  clerk  of  the  hamper^  upon 
a  writ  di  liberate  currant^  by  the  King,  of  receipt  of  the  clerk 
of  lool.  the  plaintiff  delivered  fufficient  acquittance,  and  that  he 
file  wed  die  liberate  to  the  clerk  anno  13,  and  offered  acquittance 
fuch  another  day  after,  and  the  defendant  faid,  that  he  was  ready 
the  fame  day  to  have  paid  it,  if  the  plaintiff  would  have  delivered 
acquittance ;  and  the  plaintiff  demurred  in  law  ;  and  the  Juftices 
were  in  diverfe  opinions,  if  be  be  debtor  without  acquittance 
offered;  but  after,  judgment  was  given  for  the  plaintiff.  See 
the  book  for  the  form  of  the  declaration.  It  was  held  that  the 
fatenty  by  which  the  King  had  granted  the  debt,  and  the  Jbewing 
of  the  literatey  made  the  clerk  Mtor^  if  he  has  affets  enter  mains, 
without  Jbewing  of  the  acquittance  ;  and  per  Townfend  and  Huffey, 
the  clerk  ought  to  pay  and  demand  acquittance  3  and  yet  it  was 
agreed  there,  that  the  clerk  fhall  not  have  allowance  upon  his 
Iccount  without  acquittance.     Br.  Dette,  pi.  136.  cites  2  H.  7.  8i 

4*  lirent'Cam  be  referved  upon  a  leafe  for  years^  and  it  is  be-  4  Le.  45. 
for  tWQ  or  three  years,  the  leffor  may  have  debt  for  the  corn  5  p^-  ««• 


9i  e.  ttt  CO-  and  (half  mske  hfs  declaration  of  ib  much  corn,  and  tbe  iamif 
lidcm  vcr-   ^j^^jj  j^^  j^j  ^^^  dctinct ;  but  yet  he  ihall  not  have  judgment  to 

have  corny  but  f6  much  money  as  the  corn  was  worth,  every 
feveral  year  being  accounted ;  per  Cur.  3  Le.  260.  pi.  347. 
Mich.  32  £liz.  in  the  Exchequer,  in  Cheney's  cafe. 

5.  A  writ  of  debt  properly  lies  where  a  man  owes  another  a 
certain  fum  of  money  by  obligation^  or  by  bargain  for  a  thing  fold^ 
or  by  contra^j  or  upon  a  loan  made  by  the  creditor  to  the  deitorj^ 
and  the  debtor  will  not  pay  the  debt  at  the  day  appointed,  that 
he  ought  to  pay  it,  then  the  creditor  fhall  have  an  a£lion  of  debt 
againft  him  for  the  fame.     F.  N.  B.  119.  (G)« 

6.  The  lord  may  bring  a^ion  of  debt  for  his  fine  again/i  copy-" 
holder ;  affirmed  by  two,  and  not  denied  ;  and  Twifden  faid, 
that  fo  it  was  held  15  Jac.  by  Fofter  J.  which  was  not  denied; 
but  it  was  faid  the  opinion  of  Bacon  was  e  contra.  Sid.  58.  in 
pi.  26.  in  a  nota  there.    Mich.  13  Car.  2.  B.  R. 

7*  Debt  will  not  lie  for  a  wager -^  adjudged  per  tot.  Cur« 
Lord  Raym.  Rep.  69,    Hill.  7  W.  3,.   Bovey  v.  Caftlemain. 

(B)     Debt  for  Rent. 
Who  (hall  have  the  Action,  and  againft  whom. 

iFhofhdW  have  it, 

[i.  TTE  that  is  privy  in  ejiate  (hall  matntaun  an  a£lion  of  debt 

Xx  for  the  rent.] 
liwttlieU       %•  rif  a  man  leafes  for  years,  rendering  rent,  and  after  rranti 
by  the  Jul;  over  the  reverfion^  and  the  tenant  attorns,  the  grantee  {half  have 

#  *^?  ^**!!  .  an  aflion  of  debt  for  the  rent  incurred  after.    Dubitatur,  o  H.  6. 

fuch  grantee     ^    •    i  ^ 

fhall  have      10.  D.J 

debt  for  the 

rent;  for  the  re ver Hon  comet  to  him  lawfolly.    Br.  Debt,  pi.  140.  citea  5  H.  7.  18.    Ibid,  m 

pi.  177.  verfus  fioem.  S.  P.  and  cites  4  H.  7.  for  the  adion  of  debt  runs  with  the  rcvcrfion.—        ■ 

3  Rep.  la.  b.  23.  a.    Utll.  ag  Eliz.  B.  R.  the  S.  P.  in  Walker's  cafe. 

[  3^6  ■"]      [3-  ^^  if  he  in  reverjion  diesy  his  heir  (hall  have  an  adton  of 

*  Br.  Debt,  debt  for  the  rent  incurred  after.     *  14  H.  6.  26..  Dubitatur 
jl.ia2.ciics  Q  H.  6.  16.  b.] 

S.  C.  but  I    ^  ■■ 

do  not  obferve  S.  P.  there. Br.  Rent,  pi.  /b.  citei  S.  C.  and  by  Cotttngton  and  Pafton,  the  heir 

Ihall  have  the  rent ;  for  it  ii  parcel  of  the  reverfion,  and  (hall  pafs  by  grant  of  revcrfioD»  aod  yet  it 
docs  not  appear  there  that  it  was  referved  to  the  leflbr  and  his  heirs^  quod  nota. 

•  Fitah.  [4,  If  the  baron  leafes  for  years  the  land  of,  his  wife^  rendering. 

H.'6. 43.     incurred  after,  for  his  reverfion  is  gone  (and  femble  tlie  lefieo 
s.  c.  lays    is  become  tenant  at  fufFerance.)     *  o  H.  6.  aq,.  h.    Contra  L 

itfeemsthat   ,.  tr    A    /.A  1 
be  Ihall  be     14  "•  C>.  20.J 

put  to  his 

a^oa  of  debt ;  becanfe  the  frank-tenement  is  in  the  heir  witfaoot  entryi  aod  then  the  leafe  it 
utterly  determined ;  and  therefore  it  fecms  he  cannot  diftrein.»  Br.  Debt,  pi.  7.  cites  S.  C«' 

fiya,  that  thooah  the  baron  had  never  any  iflue  by  his  %vife,  [and  fo  was  not  intitled  to  be  tenant 
by  the  curtefy,]  yet  adUoa  of  debt  lies  by  the  baron  againft  the  leflae  weU, enough,  for  zcntiaii 
nurred  after  the  wife's  death,  till  the  heir  enters ;  per  opinionem  Curia^t  qnod  nota. 
I  Br.  Debt,  pi.  &»t.  8.  Q%  the  Icaic  w«a  of  lands  wufib  the  wile  bad  in  dower|  tnd  hdd,  thae 

aftc» 
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AertTi«  wifiAi  A«lr  (be  birim  (had!  b«vc  the  leiitv  pvjtoftmt  Idr  the  mi9t  ktilHhe  occopa. 
tioii  of  the  land  for  the  rent,  during  the  life  of  the  feme,  and  confequently  what  incurred  daring 
l&e  feme's  life,  the  fecond  baron  fhall  have  j  for  the  tenant  bad  quid  pro  quo ;  but  the  heir  cao- 
not  bave  it  ut  videtuV. Br.  Rents,  pi.  lo.  citet  S.  C. 

[5.  Bui  if  a  femt^  having  a  nnt  fin  Rfiy  takes  fattfbaiiui  and  Fiteh.Oebr. 
Ses^  the  baron  (hall  have  debt  after  the  death  of  his  wife  for  the  s!'c.^ind** 
ftxit  Incurred'during  the  coverture.     10  H.  6.  It.  i^,\  whether Oit 

had  the 
vcBt  by  the  way  of  dower  or  otherwife,  it  it  all  one ;  per  Bab.  ft  Cott,     For  the  baron  had  frank* 
tenement  in  the  rent,  during  his  w,ife*«  life,'  dec.  '     ■  ■  F.  N.  B.  aai.'  (CJIS/P'.  and  in  Marg,  cites 
&  C»        ■    Sec  tit.  Baron  and  Feme  (H)  pi.  i.  S.  C.  and  the  notea  there. 

« 

[6/  If  baron  and  feme  join  in  a  leaji  for  years,  rendering  rent  r-"^*^ 
if  the  land  of  which  the  wife  is  feifea  for  life^  and  after  the  feme    ^^oJ«59** 
dies  within  the  t^mty  it  feems  the  baron  (hall  not  have  the  rent,  '~^^^ 
becaufe  the  reverfion  is  gone.     My  Reports,  14  Ja.  between  5. fupraaiS 
*  Smalman  and  Agborrough,  per  Curiam.     Contra,  9  H.  6.  26.]  the  notea 
•^  7.  Debt  li^  for  fucceffor  or  heir  in  fome  cafe,  as  where  a  man  ^''*"* 
grants  an  annuity  and  for  default  of  payment  to  forfeit  ^os.  m* 
mne  pcenee ;  the  heir  or  fucceflTor  (hall  have  the  a(fiion  of  debt ; 
for  it  eoes  with  the  annuity.   .  Br.  Dettc,  pi.  86.  cites  7  H.  6.  19. 

8.  K  was  held,  where  one  leafet  his  manor  fir  term  of  jearsy 
that  the  leffee  Jhall  have  aSiion  of  debt  againji  the  tenants  of  the 
memor^  after  the  term  endedy  for  their  rents  arrear  within  the  term* 
Tbel.  Dig.  19.    Lib.  i.  cap.  ir.  S.  8.  cites  Mich.  19  H.  6.  42. 

9.  The  lord  who  has  the  reverfion  by  efcheatj  and  the  lord  who  Br,  Dtht, 
tniers  for  aMenation  in  mortmain^  and  the  lord  who  claims  the  r^-  ?^ 'A***  j* * 
verfion  by  the  furchafe  of  his  villein^  (hall  have  adion  of  debt  for  fame  point 
the  rent  arrear.     Thel.  Dig.  19.    Lib.  I.  cap.  2i*  S.  6.  cites  held  by  the 

Pdcb.  5  H.  7.  18.  ifj^itr 

10.  If  the  lord  grants  his  feignory  for  years,  the  grantee  during  ^'^^'^  • 
the  years  (hall  not  have  action  of  debt.     7  Rep.  (39)  38.  b.  cites 

9  H.  7.  17.  a. 

1 1.  But  how  af^gnees  and  grantees  at  this  day  (hall  have  a£Hon8 
fee  ihejiatute  made  anno  32  H.  8.  cap.  14  &  37.     And  by  thoie- 
and  by  the  ftatute  27  H.   8.  of  ufes^  divers  perfons  who  were  ^ 
/hangers  and. not  privies  before  this  ftatute,  now  are  enabled  ^^  f  3^7  1 
avow,  and  to  maintain  adions  in  diver(e  cafes.     Thel.  Dig.  19. 

Lib.  cap.  21.  S.  9. 

12.  Lejfu  for  years  makes  feoffment  of  it  to  B.  Yetle(ror  (hall 
have  zG&on  of  diebt  againft  ie(lee  on  the  firft  contraiSi;.  D.  4.  b.. 
Marg.  pi.  I.  &  5,  a.    Marg.  pi.  5.    Mich.  25  H.  8. 

13.  Lijfee  affigns  party  the  affignee  enfeoffs  B,  The  queftion 
was,  if  the  k(lor  (the  reverfion  being  out  of  him)  might  have 
debt  before  he  had  recontinued  the  reverfion.  D.  4.  b.  pi.  i. 
But  in  the  margin  5.  a.  pi.  6.  (aith  that  he  had  heard  that  it  was 
auQudged  that  the  adion  lay  upon  the  firft  contrafl. 

"  14.  It  was  faid  by  Anderfon,  and  agreed  by  the  Court,  that  if  a 
man  grants  an  annuity  out  of  landj  and  has  nothing  in  the  land, 
that  yet  this  (ball  be  good  to  charge.  th]b  grantor  in  a  writ  of  an-^ 
Witjif  I  and  in  the  iamc  cafe  it  was  alfo  agreed  by  the  Court,  that 
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ff  a  man  giM6i  m  anmuty  to  a  woman,  who  takes  a  hufband^  an^^ 
ji'ter  arrearages  dp  incur,  and  the  wife  dies,  fo  that  the  annuity  ii 
determined,  that  the  bufband  ihall  have  an  action  of  debt  for  the 
arrearages  by  the  common  law.  Shuttleworth  (aid  this  is  re- 
medied by  the  ftatute  of  arrearages  *of  rents,  and  then  at  the  com- 
mon law  it  is  but  a  thing  in  action.  Peryman  iaid  an  annuity 
is  more  than  a  thing  in  aaion.  Windham  faid  he  may  grant  it 
over^  and  fo  the  opinion  of  the  whole  Court  was,  that  debt  was 
-maintainable.  Goldfb.  30,  31*  pi.  i.  Mich,  29  Eliz*  Sd-« 
tenger's  cafe. 

15.  LeJ/ir  for  years  grants  the  rent,     Leflee  attorns ;  debt  lies 
for  grantee  without  his  having  the  reverfion ;  per  Cur.  the  attorn^ 
ment  makes  privity  ;    and  judgment  for  the  plaintiff*.     2  Jo.  i.  - 
Mich.  22  Car.  2.  B.    Goodman  v.  Packer. 

16.  An  action  of  debt  lies  againft  a  returning  oiEcer  at  demons 
for  500I.  penalty  upon  the  ftatute  for  not  delivering  a  copy  of 
the  poll  to  the  candidates,  being  required.  MS.  Tab.  May  3d| 
1718.    Smith  v.  Phillips. 

(C)    Debt  for  Rera.    Againjl  whom  it  lies. 

•  Br.  Debt,  [i-  T  F  '^^^  f^^  P^^^  grants  cviT  his  term,  an  a^on  of  debt 
pK8.cite«  JL  lies  againft  the  grantee  for  rent  incurred  often     *  9  H.  6« 

*-^-  52- b.    10  H.  6.  II,  b.] 

J 2.  [So]  if  leffee fir  lifij  rendering  rent,  grants  over  his  eftate»> 
after  dies,  debt  lies  againft  the  grantee  for  rent  incurred  af- 
ter the  grant.     10  H*  6.  ii.  b.] 
*  ^Rep.      [3.  If  fime  leffet  fir  life  teAes   bufiand^  and  dies^  debt  lies 
49*  ^-  ^'^  againft  the  hufband  for  rsnt  ifluing  out  of  the  land  incurred  during 
a.  b.^Lo°*  coverture '9  for  he  took  the  profits  out  of  which  the  rent  iffued. . 
viag^scafe.   lO  H.  6.  II.    Curis.    *  26  £«  3.  64,  adjudged. j 

adjudged  accordingly ;  and  that  there  it  ia  beld|  that  after  the  death  of  the  baron,  the  adioo  of 
4ebt  in  fucb  cafe  will  lie  againft  hit  executora. 


Ji 


'4.  If  an  annuity  was  granted  by  a  bijbop  before  the  ftatute  of 
!liz.  and  confirmed  by  the  dean  and  chapter^  and  after  arrearages 

incur,  and  the  bifliop  dies,  an  action  of  debt  lies  for  the  arrearages 

againft  tbejuccejfor.    Tr.  lO  Ja.  B,  between  Edwards  and  die 

Bifliop  of  Ely. 
C  3^8  "I      5.  A.  kajed  BL  Acre  and  Wh.  Acre  to  B.  rendering  20I.  rent. 
S.  C.  cited   B*  granted  Wb*  Acre  to  W,  M,  who  made  a  feoffmrnt  thereof  t$ 
pl?io.*^^*'  7.  s.     Afterwards  A.  brought  an  action  of  debt  againft  j5.  for  the 

rent  arrear.    The  queftion  was,  whether  the  adion  lay  or  not,  or 

whether  the  reverfion  of  Wh.  Acre  muft  not  firft  be  recontinued. 

The  cafe  was  argued  but  no  judgment.    D.  4.  b.  pU  |,    Triijf  * 

24  H.  8.  in  Cam.  Scacc.    Rumden's  cafe. 
S.C.  cited        6.  B.  leafed  three  acres  of  lands  to  H.for  years  rendering  rent, 
8  Rep.  84.   H.  leafed  one  acre  to  JF.    Then  B.  granted  bis  reverfion  to  CI 
Haccird?'  ^holnrqught dibt  agait^  H.  for  thi  intin  nnti  it  was  adjudgecT* 


that  the  a^on  A\i  well  lie,  becaufe  the  intire  eftate  remained  in 
part  of  the  land,  and  fo  the  intire  privity  and  action  remains  for 
the  whole)  againft  the  firft  Icflce,  and  that  To  is  Ryfden's  cafe. 
fD.  4.  b.  5.  a.]  ^4  H.  8.  &  2  AfT.  52.  And  judgment  for  the 
olaintifF.  Cro.  £.  633  pK  30.  Mich.  40  &  41  Eliz.  B.  R. 
firoom  v.  Hore. 

7.  Debt  dgainjl  two  admlniftrators  for  rent  behind  after  the  Cro.  E. 7 15. 
zleath  of  the  intejiate^  they  pleaded  that  before  the  rent  behind^  they  a^j^^'^^j^' 
cjjignidthe  term  to  M,  of  which  the  plaintiff  had  notice^  and  accepted  according. 
#/*  the  rent  by  the  hands  of  the  ajpgnee.  Adjudged  per  tot  Cur.  *y— -lAnH. 
that  the  plaintiff  be  barred.  Mo.  600.  pi.  829.  Trin  41  Eliz.  sfc.'lJcl?^ 
Marrow  v.  Turpm.  judged,  that ' 

the  a^ioa 
does  not  lie.-^-^ — 3  Rep.  24.  a.  b.  S.  C.  cited  at  held  accordingly. 

8.  Where  a  man  grants  a  rent  charge  for  life^  and  the  rent  is 
^rrearj  and  the  grantor  infeoffs  A.  of  the  lands,  and  the  rent  charge 
is  in  arrear  in  the  time  of  A,  znd  then  J,  infeoffs  B.  and  the  rent 
charge  is  Ukewife  arrear  in  his  time^  and  then  the  grantee  of  the  rent 
charge  dieSy  his  executor  (hall  have  an  a£tion  of  debt  againjl  every 
ine  of  them  for  the  rent  which  was  in  arrear  rejpe^ively  in  their 
times,  becaufe  qui  fentit  commodum  fentire  debet  &  onus ;  re- 
folved.     7  Rep.  39.    Mich.  5  Jac.  C.  B.    Lillington's  cafe. 

9.  Debt  for  rent,  the  defendant  pleaded  that   after  the  leafe  aBum.i5t. 
made  to  him,  and  before  the  aSfion  brought,  he  affigned  over  his  term  ?\^*  .•?" 
to  J,  $.  and  that  the  lejfor  had  received  of  the  ajjignee  the  rent  {hc*dc-  *' 
whtch  grew  due  after  the  ajfignntent.     All  the  Court  refolded,  that  fcndant, 
this  aflignment  and  acceptance  of  the  rent  from  the  hands  of  the 
aflli^nee  is  notice  of  itfelf,  and  an  agreement  that  he  is  his  tenant, 

and  then  he  cannot  afterwards  refort  to  the  leffee  to  recover  his 
rent  of  him,  which  was  due  after  the  aflignment.  Cro.  J.  334. 
pi.  I.    Hill.  If  Jac.  B.  R.    March  v.  Brace. 

10.  After  the  determination  of  a  rent  charge  debt  docs  not  He   ' 
againft  one  perfon  only  that  received  a  part  of  the  profits  of  the 
lands,  but  it  muji  be  brought  againft  all  that  had  any  part  of  the 
lands  charged.     Saund.  284.    Trin.  21  Car.  2^    Duppa  v.  Mayo, 

(D)     Debt. 

The  Gi/l  of  the  Aftion. 
In  what  Cafes  an  Aftion  of  Debt  lies,  or  Covenant. 

[t.  IF  in  a  deed  fealed  and  delivered  by  A.  it  be  recited,  that 

X  whereas  by  obligation  of  fuch  date,  J8.  C.  D,  and  £,  Jiood 

bound  in  the  penal  fum  of  160/.  to  the  faid  A.  for  the  payment  of 

86/.  lis.  at  a  certain  day,  now  this  writing  witneffeth,  that  he, 

fcilicet,  the'faid  h.fufcepiffet  ^  promiffet  to  thefaid  B.  C.  D.  and  [  329  ] 

E,  in  conftderation  of  the  fum  of  40/.  to  the  faid  A.  paid  by  the 

faid  B.  and  C.  in  part  of  the  faid  86/.  181.  with  interefl  and  cofts^ 

not  to  profecute  thefaid  B.  C,  D.  and  E.  or  any  of  them,  in  aoy  aftiod 

«r  procefs  before  fuch  a  day  after  the  date  of  this  writings  omnia 
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quse  fupra  mentionata  funt  per  ipfum  pcrformari,  W  in  iefeSfu  tni^^ 
vel  aluujui  rei  inde  mentionata  funt  per  i\'Jutn  perffrmariy  idem  A. 
forlsfaceret  tQ  the  fold  B,  and  C,  praJ*  fummam  8oA  If  the  faid 
A,  before  the  day  mentioned  in  the  (i^id  writing, yiw  tie  [aid  B,' 
C,  D.  and  E,  upon  the  faid  recited  obligation,  the  faid  B.  and 
C,  only  may  have  an  a^lon  of  debt  upm  this  lafl  writing  for  the  8o/.' 
for  this  is  a  diftinft  cbufc  by  itfeif,  by  which  the  8ol.  is  limited 
to  be  forfeited  to  the  faid  B.  and  C.  only  \  for  it  appears  the  40I. 
was  paid  to  him  only  by  B.  and  C.  fo  that  it  appears  it  was  in* 
tended  that  the  rcco:npcnce  fhould  be  forfeited  to  them  alfo, 
though  the  promife  by  the  firtt  part  of  the  deed  was  made  to  all 
four,  upon  which  they  might  have  bad  an  aftion  of  covenant, 
but  none  pr^eter  the  faid  13.  and  C.  may  have  debt  for  the  80L 
to  whom  the  forfeiture  is  limited.  Tr.  22  Car.  B.  R.  between 
Harnfon  and  Cb^fton,  adjudged  upon  demurrer.  Intratur,  P. 
21  Car.  Rot.-- j 

2.  In  fwnc  cafes  no  aSion  of  debt  lies  on  a  covenant  to  pay 
money,  as  if  A.  cruenants  that  his  exeeutsr  Jhall  pay  to  B.  within 
a  year  after  his  death  loL  Now  bccau fc  no  aJt^ion  of  debt  lay 
againft  Av  himfeif,  it  lies  not  againft  his  executor,  but  only  an 
ai^ionof  covenant.  Wentw.  C)iF.  Executors,  123.  fays,  it  was 
held  (o  in  Q.  Elizabeth's  time. 

3.  So  \i  the  covenant  is  eonditionaly  as  thus;  viz.  that  if  C.  do 
notpay  to  B.  lol.  then  A.  will  pay  it.     Went.  Off.  Exec.  123. 

4.  Sq  perhaps,  if  the  covenant  be  in  the  disjunHive^  viz.  to  do 
fuch  an  aS,  or  to  pay  lol.  Now  if  the  .ift  be  not  done,  yet  debt 
lies  not,  but  covenant  only.     Wentw.  Off.  Exec.  123. 

5.  A.  by  indenture  leafed  lands  to  be  for  years,  Icffee  covenanted 
to  pyfir  thefirfl  year  bL  and  afterwards  8/.  per  annum  \  after  the 
firft  year,  for  ajrcars  of  the  81.  either  debt  or  covenant  lies. 
Cro.  E.  797.  pi.  45»  Mich.  42  &  43  Eliz.  B.  R.  SicUemore 
V.  SimnK>iv[ls.       * 

6.  Debt  lies  not,  but  covenant,  on  a  hill  that  afcertains  the 
ftarniu.    Vide  2  Jo.  184. 

7.  The  plaintiff  declared  that  tbe  defendant  covenanted  with 
him  to  pay  him /^  much  money  as  he  jhould  expend  for  repairing  and 
vi5iualling  a  fhip  for  him,  and  avers  that  he  expended  300/.  in  re- 
pairing and  vi(Sua1Iing  it,  and  that  he  gave  the  defendant  notice  of 
it  at  fuch  a  day^  and  for  non-payment  he  brings  his  adion  of  breach 
of  covenant.  It  was  objected  that  in  this  cafe  the  plaintiff  fhould 
have  brought  an  a6lion  of  debt,  and  not  of  covenant.  But  to 
this  alfo.  Roll  anfwered,  that  it  was  well  enough,  for  it  is  in  the 
deiVon  of  the  plaintiff  to  bring  either  an  a<^ion  of  dehty  or  an  ac- 
tion of  covenant^  and  that  it  has  been  heretofore  queftioned, 
whether  an  a;5lion  of  debt  did  lie  in  this  cafe,  but  it  was  never 
doubted,  but  that  an  zSAoti  of  covenant  did  very  well  lie.  Sty,  31. 
Trin.  23  Car.  B.  R.  Anon, 

8.  An  a<Sion  of  debt  was  brought  for  1500I.  upon  a  deed  of 
charter-party.  The  plaintiff  had  a  verdiS.  Roll  J.  faid,  either 
an  adlion  of  debt,  or  an  adion  of  covenant  lies  here ;  for  it  it 

upon 
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upon  d  charter-party*     Sty.  133.    Mich.  24  Car.  P4  R.    Frere's 
cafr. 

9.  Debt  lies  m  <7»y  covenant^  where  thefum  is  reducible,  to  a 
certainty.  Per  Windham  J.  cites  F.  N.  B.  which  the  Court 
agreedi  2  Keb.  225.  pi.  8o.  Pafch.  19  Car.  2.  B.  R.  in  cafe 
of  Birch  v.  Weaver, 

10.  If  lejfee  ^JJigns^  and  afterwards  lejfor  accepts  of  the  ajjignee 
for  his  tenant^  he  cannot  afterwards  maintain  debt  for  rent  againft 

the  firft  hflee,  but  he  may  maintain  covenant  againft  him.     Sid.  f  330  1 
402.  pi.  8.    Hill.  20  &  11  Car.  2*  B.  R.    And  the  Ch.  J.  cited 
it  as  fo  adjudged  in  13  Car.  i.  in  Middleham's  cafe^  and  fo  it 
was  agreed  now. 

11.  If  A.  covenants  to  pay  B,  fo  much  as  his  part  of  the  charge 
9f  a  certain  fuit  between  the  vicar  of  S.  and  the  plaintiff  touching  a 
modus  in  the  faid  parifl)^  and  which  concerned  all  the  parijhion^rs^ 
and  B.  brings  debt  upon  this  covenant  and  avers  that  B's  pra« 
portion,  or  part  amounts  to  fuch  a  certain  fum,  debt  lies  as  well 
as  covenant;  Tor  the  damages,  which  before  were  uncertain,  are 
by  the  avernment  reduced  to  a  certainty.  3  Lev.  429.  Mich. 
7  W.  3.  C.  B.    Saunders  v.  Marke. 

12.  Debt  for  rent  is.  founded  on  the  privity  of  ejiatt^  but  a(^ion 
of  covenant  is  founded  upon  the  privity  of  contrast  \  Arg.  and 
feems  admitted.  I  Salk.  82.  pi.  3.  Mich.  8  W.  3.  B.  R.  io 
cafe  of  Woodward  v.  MarihalL 

13.  In  debt  upon  bond,  the  defendant  pleaded,  that,  fince  the 
laft  continuance,  the  plaintiff  <lid  by  his  deed  grant  zxv^* agree  tp 
and  with  the  defendant  to  accept  a  bond  for  the  building  of  a  houfe 
in  &tisfa£iion  of  the  firft  bond  ;  and  now  it  was  held  not  to  be  a 
good  plea,  for  it  amounts  to  no  more  than  a  covenant^  and  not  to 
a  releafe.     12  Mod.  559.    Trin.  13  W,  3.    Baber  v.  Palpier. 

14.  PlaintiflF  agreed  to-  fell  the  defendant  fo  notany  ftacks  of  ftSalk.658. 
wood,  and  the  defendant  covenanted  to  pay  the  plaintiff  35I.  for  ^'  3-  ^"*^^*' 
every  hundred  of  the  faid  ftacks,  ^nd  bound  himfelf  in  the  penalty  Crrpps.s.c. 
of  lool.  to  do  it.     It  was  held,  per  Cur.  that  the  plaintiff"  may  buts.  P. 
have  debt  or  covenant  at  his  eleSion.;  for  the  rate  being  certain,  *^'**^*  "°^ 
viz.  35I.  for  every  hundred  ftacks  of  wood,  when  the  defendant  ^^Mo'd.  87. 
has  the  wood,  the  agreement  becomes  certain^,  for  which  debt  Grips  v. 
lies.     2  Ld.  Raym.  Rep.  814.    Mich.  i.  Ann.    Jngledcw  y.  s"^c!ba? 
Grippe*  »    '.  s!  p.  doc« 

noi  appear* 


(E)  What  will  be  ^LgoodConftJeraiion  to,raife  a  Debt,  t     ^     \ 

Fol.  593. 

II  The  G^  of  the  Aftlon,  fcilicet,  whether  he  ftiall  QSrcm. 
have  an  Aaion  of  Debt,  or  Adtion  upon  the  Cafe,  A^fit 
or  Covenant.  W  ?^  ^^' 

[i»  TF  a  man  promt fts  another  iqL  in  confideration  that  he  will  Br.  Dettc, 
y.  marry  his  daughter  j  or  coufin,  this  is  a  good  confideratton,  cUm^^s. 

B  b  2  and  ^.  34.  cont 
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tra  per  toL  and  after  maniagc  he  fliall  have  an  adion  of  d^U  M.J  SicaartSf 
S.";.At"     i4Jac.  I7£.4.4.b.    aa  Aff.    Placho  70.  j 

does  not  lici 

bccaufc  ihc  defendant  has  not  quid  pro  quo,  q'lod  nota ;  but  cites  31  £.3.  and  37  H.  6.  fol.  8.  to  the 

contrary. Br.  Dctic,  pi.  117.0110337  H.  6.8.  by  the  Juftifcrt  thai  ihr  a£^ioii  doea  no!  He;  foi  tW« 

f  difcuCfin^  artd  remedy  of  the  marriage,  vo  ntake  him  marry  bei  iJ^t  in  the  Spirittml  C^yrt,  and 
therefore  the  a^lion  for  the  money;  and  /o  of  ^gacfes^  ewtrmry  v/here  /i4h4i  are  /ea/ed  9r  /$U  for 
lol.  for  there  the  maturt  ii  cJutngtd^  contrary  above,  and  fo  two  Jufticea  againU  two. 

If  a  man  picm}ff  to  fay  to  J.  S.  too/,  ijf  he  xtilt  take  */x  dmughitr  t§  wt/tt  debt  lief  of  it ; 
^ontrA  if  it  be  promifcd  im  mArrtjge  viixh  the  daughter,  by  rrafoa  of  this  tt>rm  marriage,  hr, 
peue,  pi.  13^.  ci^s  S2  AfT^  70.  ■■  S.  P.  and  (oin  confideraiiun  of  marryiog  a  poor  wotnaa* 
Ar^.  RoH.  Rep.  ,433.  pi.  at.    Mich.  14  Jac.  B.  K. 

t  S.  P.  Br.  Dccte,  pi.  i6o.  cites  14  £.  4.  6. S*  P.  Ibid.  pL-t^ elites  17  E.  4.  4. 

f  ^3^  1  r^*  f^tf]  if  a  man  promifcs  another  26I.  in  ccnfideration  that 
Roll.*  Rep.  htW\}\  marry  A,  S.  a'flrangtr.  Debt  lies  for  it  after  marViage* 
61.  pi.  4.  Mich.  12  h.  B  R,  bctwecrt  Freeman  and  Freeman,  adjudged 
judged.—  >  ^"^t  ^^  acnoii  upon  the  cafe  lies,  j 

fl  BulA  i6Q. 

S.  C.  adjudged  for  the  p^ttntiff:— ^ — (But  both  tbofe  Reporta  mention  it  to  be  an  aAion  o«  the  oaiCf 

and  not  dcbc In  ivitrii  Olic^debc  Hts  ;  |)cr  Cur.     Atl.  6.    Mich.  S2  Car.  B.  K^  Obsilcr. 


•  -•f 


^I^^'hii        f3'  f^^^^  "^^  mzn  fays  to  a  phyfrdan^  ^r  yir r^/««,.  that  if  he  wUl 

i*6>c.b.'k!  i^  '*  y^  ^'  ^9  ufick^  and  make  him  well  and  found, '£«  tvill  give 

Per  Cur.      him  Jo  muih^  he*     Dtbt  lies  for  the  fuFgeonyif  he-onkes  him 

s  ^p^^Br*  ^^'^  *"*  found.    >37.  H.  6.  9.  perMoile*] 

Dtitc,  pi.  [4*  ^^  'f^  *  "^?"  promifes  a  phyftcian,  or  fiirgeon^  ^a  certain 

161. cites     fuih  to' cure  fuch  a  poor  man^  an  action  lies  if  he' coiles  him.r 

SC.  17E.  4.  5.]         . 

Br.  Detrc,         [5.  Si  if  a  man  pr6mifes  a  labourer  certain  money  fof  repair^' 

pLi6i.cites  .^^  yi,^^  ^  ^^^  which  is  an  highway,  an  a&ion  of  debt  lies* 

[6.  If  A  at  tie  rkautjl  of  B,  and  for  the  proper  debt  of  Sv 

delivers  m^n^  to '  T*  S.  t^  be  repaid  t4  A.  by  B,  •  9ipoft  reque/i^ 

A.  may  have-  anadic^it'c^  debt  for  the  money  againft  B.  for  this  is 

a  piain  coAtAi^  between  them,  icilicet,  that  if'  he  will  pay  at  his 

requeft  a  d^bt  that  he  owes  J.  S.  he  will  repav  M«h.-    Mich.. 

18  Car.  B.  between  Adri^i  Menriclc  and  Inigo  de  Taiies  c^met 

'^tftf/radjadged  pertotam  Cariam,  ^bis  being  moved  iji.'arreft  of 

judgment  aft^r  a  verdiA  for-the  phintiAF.     Intratur,  Tr.  z8  Car*. 

.  'Rdttiio  366.  and  afteraffirmed  it^a^writ.of  error.in  Banco 'Hegis.] 

[7.  lilprcmife  J.  S»  a  certain  (urn  for  the  commons  of  y.  -D^ 

an  adton  of  debt  lies  for  it.     17  £.  4,  5.  for  the  law  intends  that 

J.  S*  is  fuch  an  one,  by  whofe  fervice  I  have  advantage.] 

[8.  If  jf.  buys  of  me  certain  cattle  for  a  certain  jum%  and  B,,  at 

'  the  fame  time  under  takes  to  pay  itj  if  A,  does  not  pay*  k- at -the  day; 

if  A.  does  not  pay  it,  yet  debt  lies  not  againft  B.  for  it  founds  ia 

covenant.     18  E.  3.  13.  it'fecms  it  is  fo  to  be  intended.] 

SP  though       [^,  If  J.  retain  a  carpenter  to  buUd  an  houfe^  and  that  he  Jhall 

lo^be'buUt*  *<"y^  40^- /''•  t^^  d0ing  thereof y  an  action  of  debt  lies  for  the  40$. 

for  another    37  ^*  ^*  9* J 

perfon. 

Gro.  J.  tfti:  pl.4..:HUKt6iJife.B.  K.    PerCur.  Obiter.'   ■*■    S.  P.Ar|.  Cro.C.  I94.mpl.4. 

cites  37  H.  6.  10.  i 

*.'      **  •.  , 

[10.  If 


f  lO.  If  C,  reetmri  f  o/.  againji  A.  and  B,  €$mii  io  C.  andfifi^ 
that  if  hi  will  rileafe  thi  to/,  to  A.  tha^  ht  willU  hh  dibior^  ini 
he  accordingly  relcafes  the  lol.  to  A.  yet  no  adlioD  of  debt  liet| 
for  that  it  founds  in  covenant,    9  H.  5.  14.] 

[11.  If  J.  retain  a  c9unJellor  for  a  year  for  40/.  Dtht  lies  Ibf 
this  40J.    37  H.  6.  8,  b.J 

[12.  If  a  ft  ranger  comes  to  an  attorney,  and  retains  him  to  he 
attorney  for  y.  S,  in  an  aCfl%\  between  him  and  f,  D.  and  he  is 
bts  attorney  accordingly^  he  may  well  rnaintaiii  an  adHon  of  debt 
againft  f,  S:  for  his  fees,  though  this  retainer  by  the  ftranger  was  • 
maintainance  in  the  ftranger;  for  between  J.  S.  and  the  attorney 
this  is  lawful,  and  fo  the  confideratton  not  againft  law.  H*  38* 
£1.  B.  R.  between  TruiTel  and  Monflow  .adjudged  upon  de* 
murrerr.  ] 

13.  \f  z  fiUicitor  of  J,  S.  comes  to  an  attorney  dc  banco,'  and  re-  f  3321* 
tains  him  to  profecute  a  fuit  in  banco  for  the  Jaid  J.  S.  againft  a  RoiLRep. 
y,  D.  capiendo  of  the  follicitor  pro  feodo  quolibet  ttrmino  y,  4.d.  76.  S.  C. 
ultra  alias  mi  fas  iff  expenfas  per  ipfurn  circa  profecutionem  fedae  "^nJ^af?' 

praed'  *  deponendas;  in  this  cafe  an  f  a<£lion  of  debt  lies  by  the  at*  firmed 

torney  againft  the  follifitor  for  his  fees  and  expences  dlfbyrft  in  this  r-*-^^— ■> 
fuit,  for  that  the  contrafl  is  made  between  the  follicitor  and  attor-  "*"  '*^''  594- 
Jiey,  in  the  name  of  the  follicitor  himfeif,  and  not  in  the  name  of  c7o^^^ 
his  mafter.  P.  16  Jac.  B.  R.  Rot.  416.  adjudged  in  a  writ  of  s.  c.  c\u\' 
error  between'  Woodhoufe  and  Bradford.  \  have  a  copy  of  the  — ^^  *«• 
record  1  Aiiomcy, 

Bradford  v.  Woodhoufe,  S.  C.  and  the  note*  tnere. 

[14.  So  if  J.  S.  aftranger  for  any  thing  that  appears  by  the  re-.  Cro. dor- 
cord,  comes  to  an  attorney  de  banco,  and  retains  him  to  profecute  a  ^'  ^  |™^ 
fuit  in  replevin  for  y.  N.  the  plaintiffs  againft 'W.  S.  the  defindanty  s.'c.'aHjor. 
then  depending  tn  bank^  capiendo  de  J .  S.  pro  feodo  &  expenfis,  &c.  »*«"'•  '^'d. 
as  in  Bradford's  cafe  before ;  in  this  cafe  an  aftion  of  debt  lies  by  pf.^^.'l^'c. 
the  attornisy  againft  y.  5.  becaufe  he  made  the  contradV  in  his  own  m  b.'r! 
name,  and  it  fliall  be  intended  that  he  (hall  have  benefit  by  it,  '^J"**^^^' « 
and  it  cannot  lie  in  the  conufance  of  the  attorney  how  he  is  con-jJ^J^^j^/ 
cci'ned  that  retains  him.    Contra,  Tr.  6  Car.  B.  R.  between  Tre-  bercvfrfcd. 
viHian  and  Sands,  in  a  writ  of  error,  refolved  per  Curiam,  againft  ^'^^J^^J^^' 
the  opinion  of  Jones,  that  debt  did  not  lie,  but  that  he  is  put  to  "  ^q  ^\ 
his  aftion  upon  the  cafe,  and  they  gave  a  peremptory  rule  for  the  being 
reverfal  of  the  judgment ;    but  this  was  afterwards  ftayed,  upon  ";o^«/^ 
information  that  the  parties  were  about  a  compolition,  wnicn  in-  j^at  this 
tratur.    Mich.  4  Caroli.  Rot.  96.     I  my  felf  was  of  counfcl  with;  poim  was 
TreviUian  the  attorney.]  Il^^^;^  ^^, 

fore  them ;    and  that  they  were  of  th«  fame  opinion,  that  debt  lies  not,  but  only  an  afiion  on  ihe 

cafe. S.  C.  cited  All.  €    M«ch.  az  Car.  B.  R.  Roll,  f^id,  thai  the  judgmcm  wa»  not  rcverfed 

OQ  the  Roll,  and  that  his  opinion  was,  that  the  judgment  was  jjood. S.  C.  denied  to  be  law. 

t  Show.  421.  pi.  387.  Hill.  36  &c  37  Car.  a.  B.  R,  and  held,  that  thccxprefs  promifc  will  well 
laifc  an  aSion;  and  the  Ld.  Ch.  Julticc  faid,  that  he  thought  Roll's  argument  in  that  cafe  was  not 

to  be  anfwered 7  Mod.  148.  Hill,  i  Ann.  B.  R.  Arg.  cites  S.  C.  a»  adjudged,  that  an  indew 

biurus  affuropfit  will  not  lie;  and  by  Holt  Ch.  J.  Ibid.  149.  an  indebiiatua  will  not  lie  for  being 
an  attorney  to  a  third  perfon,  becauloin  that  cafe  hia  bcirig  ao  attorney  on  record,  i#  what  iniitlcs 
him  to  dtbi;  and  therefore  if  another  docs  proroife  to  pay,  yet  be  far  whom  he  i»  an  at.orney  oa 
record,  is  not  difchargcd,  aad  thcrcloie  ihe  other  canno;  in  that  rtfc  be  liable  to  an  indebitatus. 

B  b  3  IS*  In 
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15.  In  debt  the  count  was  for  loL  upon  vendition  ^nmfir  joo/# 
the  rejidue  which  he  had  bail  to  re- bail,  &c.  and  held  good;  for  in 
debt  and  detinue  the  warrant  of  attorney  and  the  eflbign  fhall  be 
in  placito  debitii^  The).  Dig.  84.  Lib.'  9.  cap,  5.  S.  29.  cites 
Pafch.  3zE,  3.  JBrief  3l88. 

t6.  If  a  man  puts  his  cloth  to  the  taylor^  who  makes  of  it  a  robe 
and  does  not  agree  for  the  price^  the  taylor  (hall  not  have  a£^ion  of 
debt*  Otherwife  it  is  of  visuals  arn^  wine  in  a  tavern  \  for  there 
price  is  afcertained  by  the  clerk  of  the  market,  fir,  Dette,  pL 
158.  cites  12  £.  4«  9*  per  Bryan, 

17.  Debt  does  not  lie  for  marriage^tnoney  \  for  the  defendant 
who  {hould  render  the  money  for  the  marriage  of  his  daughter  ha^ 
not  quid  pro  quo*    Br,  Contrad.  pi.  14.  cites  15  £.  4.  32. 

i8#  There  is  a  diverfity  between  debt  and  affumpfit.  In  of- 
fmpfit^  i<  is  not  necefTary  that  the  contraU  to  be  eodem  inftante,  but 
it  fuffices  if  there  be  inducement  enough  to  the  promife,  and  thougt^ 
it  is  precedent,  it  is  not  material  \  but  in  debt  it  is  requifite  that 
benefit  come  to  the  party,  otherwife  for  want  of  qnid  pro  quo  debt 
lies  not*    D*  271.  b.  pi.  29.  Marg.  cites  28  &  29  £liz. 

19.  Error  of  a  judgment,  where  the  plaintiff  declares  his  deb% 
for  256/,  for  feveral  retainers  p  embroider  fevergl  gowns  j  error 
afligned,  becaufe  the  plaintiff  declares  (inter  alia)  that  the  defend* 

C  333  1  ^^  retained  him^  fuch  year,  day,  and  place,  to  embroider  a  Jattin 
gown  for  a  maid  fervant  of  her  d^ughtersj  and  to  take  for  it  40s, 
and  the  embroidering  of  another^ s  gowny  is  no  good  confideration  | 
but  the  Court  held  it  to  be  a  good  confideration^  in  regard  he  did  it 
at  her  requeft,  and  he  may  have  debt  or  affumpfit.  Cro.  £•  88q« 
pK  IX.  Pafch,  44  Eliz.  B.  R.    Shandois  v.  Simpfon. 

20.  An  adipn  of  debt  brought  for  folliciting  a  caufe  in  B.  R* 
and  it  was  ac^judged  {ly  the  whole  Court,  that  an  action  for  debt 
for  folicitor*s  feesy  would  not  lie,  but  ought  to  bring  an  a6lion  of 
the  cafcy  andf  afterwards  tl^e  Court  held,  an  a£lion  of  the  cafe 
would  not  lie.    Brownl.  73.    Leech  v.  Phillips. 

21.  An  executor  brought  an  a£{ion  oi  debt  upon  a  promxfe  made  t^ 
the  teflatorfir  bringing  up  of  children  and  teaching  \  and  after  a  ver- 
di<^  for  the  plaintiff  upon  nil  debet  pleaded,  it  was  mpved  that  debt 
would  not  lie  in  the  cafe,  becaufe  it  was  not  laid  that  they  were  th^ 
plaintiff^s  children.  But  the  opinion  of  the  Court  was  for  the 
plaintiff.    All.  6.  Mich.  ^2  Car.  ?*.  R.    Hains  v.  Finch. 

12.  Debt  will  lie  tfpon  a  prontife  nutde  by  a  flranger^  as  in  N.  Bi 
122.  K.  If  one  promifes  money  to  another y^r  marrying  of  a  poor 
virgin  I  debt  lies.  All.  6.  Mich.  22  Car.  B.  R.  Haines  v* 
Finch. 


(E.  2)     Confidcrarion  Good  ;   though  there  is  not 

Quid  pro  Quo. 

T.  1  F  I  promrfi  to  J.  S,  30J.  to  carry  the  corn  of  W^  N.  to  D. 
L    and  be  does  it,  he  mall  have  debt  againft  me,  and  yet  I 
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hare  nbt  quid  pro  qtio,  per  D;ivers ;  and  Danfiy  agreed^  that  debt 
does  not  lie*-->Per  Moyle,  if  I  retain  a  carpenter  to  make  a  boufe 
for  loL  who  does  it,  action  of  debt  lies,  and  if  I  frcmije  a  furgeon 
loL  U  cure  y^  N.  and  he  does  it,  debt  lies  againftnne*  Br.  Con* 
tract,  pi.  17.  cites  37  H.  6. 8. 

2.  In  debt,  a  rmn  Jiifed  in  right  afhis  wife  fold  ^o  oaks  for  20/. 
and  the  Virtdee  to^  200  in  the  life  if  the  feme  %  the  feme  aiedy  the 
haron  not  being  tenant  by  the  cu%tefyy  the  heir  entered^  and  the  haron 
brought  debt  of  loL  For  the  vendee  had  paid  the  other  lol.  in 
the  life  of  the  feme ;    and  per  tot.  Cur  b^caiife  the  antrsQ  was 

goedat  the  time  of  the  bargain^  and  is  intire,  and  canrk>t  be  fevered,  li 

and  he  has  part  of  the  oaks,  and  might  have  taken 'all  the  4JOO  in 
the  life  of  the  femc^  arid  did  not,  therefDre  rt  fs  his  folly,  and  be 
(ball  render  the  intire  fum.    Br.  Contrail,  pi.  26.  cites  iJi  E.  4,  5. 

3.  But  contra  if  a  day  of  the  cutting  bad  keen  agreed^  and  he  bad 
Dot  cut  before  fuch  a  day,  and  the  feme  died  before  the  day.  Debt 
does  not  lie,  for  he  has  not  quid  pr^  quo.    Ibtd. 

4.  If  I  take*  another  man*s  borfe  and  fell  bim  far  lol,  and  the 
Kvner  retakes  hlmy  yet  d«bt  lies  of  the  i<M.  for  the  eontradf  was  ex^ 
ecuted  by  deliv<iry  of  the  horfe,  et  expe£let  emptor.  Ibid,  per 
Vavrfour. 

5.  So  per  Littleton,  if  the  horfe  dies  in  the  Jiable  of  fhe  vendor 
nufne  between  the  ia!e  and  delivery.  Br.  Contrail,  pL  26.  cites 
18E.  4.  5. 

6.  Buty  per  Brian  J.  foL  22.  if  I  fell  a  horfe  for  10/.  I  may  re^ 
tain  the  horfe  till  I  am  paidy  and  yet  I  (haU  not  have  an  a£lion  of 
debt,  till  the  borfe  be  delivered,  aind  yet  b}(jdie  bargain  the  pro* 
perty  is  in  the  buyer.    Ibid. 

7.  But  if  the  buyer  tenders  the  moneyy  and  the  other  refufes^ 
there  he  tnay  take  the  horfiy  or  have  an  action  of  detinue.    Ibid.  \ 

(F)     ConJideraUon  paffed.  C  334  ] 

^I,  T  P  I  promtfe  my  batliffy  upon  his  accounting  to  uif,  to  fay  bim 
X     5/,  at  a  day  certain  foV  bis  fervice  pafiy  this  is  no  good 
confideration  to  maintain  an  a6^ion  of  debt,  becaufe  the  fervice 
was  ended  before.    29  £.  3.  26.] 

f2»  In  an  adlion  upon  the  cafsy  if  the,  plaintiff  dedareSy  that  the  Sty.  6, 
ekfendant  was  indebted  to  him  20/.  pro  parte  pretii  dri^rfarwn  merci^  ^''.^^^n' 
moniorum  ^  merchandizarum  by  the  plaintiff' to  y,  S.  being  ajiran^  g.^c  ad- 
gery  at  the  inflance  and  requejl  of  the  defendanty  ante  tempus  iUud  judged,  and 
venditorum  &  delibefatorumy  Cf  pro  ambus  mercimoniis  &  mer-  ^"^\^ 
chandizis,  the  defendant  ante  tunc  promtferat  to  the  pLatnttJfy  to  Jee  ^nd  ei.or 
the  plaintiff  fat  isfied  'y    (^  fie  indebitatus  exiflinsy  be  promifed  to  pay  *{^^x\<.d,   ' 
him  at  a  certain  day  j  this  is  no  good  confideration ;    for  upon  his  ^"*  *?!*"  "°* 

.  11'  ii_  iJL      mention 

own  ihcwing,  it  appears  that  this  was  not  any  debt,  nor  could  he  whether  the 
have  an  aftion  of  debt  for  it,  but  only  an  a<Slion  upon  the  cafe  judgment 
upon  the  promife,  inafmuch  as  this  is  a  collateral  proinife,  and  not  ^^'/f/^' 
in  nature  of  a  debt,  for  the  debt  was  made  upon  the  fale  of  the  oot. 
goods  to  J.  S.  and  between  them ;  and  though  this  was  at  the  re- 

B  b  4  queft 


re* 

or 
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queft  of  the  defendant,  yet  this  requeft,  without  more,  did  not 
make  any  debt  in  the  defendant  without  the*  promife,  which  was 
made  at  another  day ;  and  though  the  requeft  was  fufficient,  with 
the  promife,  to  maintain  the  a£^ion  upon  the  promife,  yet  this  did 
not  make  it  a  debt  in  the  defendant ;  and  aIfo,'this  is  but  a  condU 
tional  promife,  fcilicet,  that  if  the  faid  J.  S.  did  not  pay,  that  he 
himCelf  would.  Tr.  22  Car.  B.  R.  between  Cogan  and  Green, 
adjudged,  per  Curiam,  this  being  moved  for  error  upon  a  judgment 
in  banco;  which  intratur  in  banco,  Tr.  %i  Car.  Rot.  390*  an4 
now  the  firfl  judgment  was  affirmed.] 


(G)     Where  Debt  lies. 
The  Gi/i  of  the  Aaion* 

4  R«P-  49*  [l«  XT' OR  »rrearagcs  of  rent  of  a  freehold^  during  the  time  of 
*l"'!!*  /J  -T    "the  continuance  ef  the  freehold^  debt  does  not  lie.    6  H. 

•^oTjgl  ♦•  7-  b.  adjudged.  19  H.  (•)  6.  29.  47.  17  E.  3*  48,  72.  b.  39 
^^— J4l^*  E.  3.  22.  agreed.  Contra,  38  E.  3.  10.  admitted.  Contra,  26 
Eiis.  C.  B.  E.  3.  64.  admitted.] 

10  OgncU't  •  " 

cafe,  S.  P.  8  AfUl.  cap*  14.  S,  4.     £na£ls,  that  itfiall  he  la^vful  for  any  fetfon,  havtMf 

rent  due  upoo  any  leafii  for  life,  to  hring  an  aifion  of  debt  forfueb  arrears,  as  upon  a  leafe  for  years  ^ 

[2.  IVhere  a  man  maj  have  annuity^  he  (hall  not  have  an  zQioT\ 

of  debt.    8  H.  6.  6.  b.  agreed.] 

Roll.  tit.  f  J,  If  a  mzxi  grant$^to  another  10/,  every  year  hefhallhe  rejideni 

{K)'^\\,     tc;i/Ai«  fuch  a  parifh,  the  grantee  cannot  have  debt  for  it,  but  an 

cites  7  h!     annuity^  for  this  is  annual  at  his  will.    4  H.  6.  91.  b.  8  H.  6.  7.]| 

6.  19.  b. 
S.P. 

C  335  1  [+•  If  *  ™*"  makes'  a  feoffrnent  in  fee^  referving  a  rent  for  ter^ 
years  to  him  and  his  heirs^  debt  lies  for  this  rent,  for  it  is  but  ^ 
chattel.] 

[5.  So  if  a  man  leajes  for  life^  rendring  a  rent  for  one  jear^  debt 
lies  for  it,  for  this  is  but  a  chattel.] 
Co.  Ltit.  [6.  So\f  a  man  leafes  /or /^;i  years^  rendring  lol.  rent  to  him 

S*c  *  *d**  tf«i  A/^  heirsy  upon  condition  to  have  a  fee^  and  if  be  performs  the 
thai  Hc?ie  condition  referving  20/.  per  annum ;  though  the  fee  pafles  prefently, 
Ch.  J.  of  yet  it  feems  debt  lies  fpr  the  rent  before  the  condition  performed, 
Sc^ui?'^*  for  before  that  it  is  but  a  chattel.    7  E.  3.  Det.  147.  adjudged.] 

that  during  the  terna  the  IciTee  had  only  for  years,  and  therefore  the  afiioa  of  debt  is  maintainable. 

Wherr  com-  [  7.  If  an  annuity  be  granted  and  a  nomine  peena  every  day  that 
rofdc  o/"*  it  is  arrear,  if  the  nomine  poene  be  forfeited,  debt  lies  for  it,  20 
tubes  cf  an  H.  6.  6.    Contra,  8  H.  6.  6.  b.  Dubitatur,  7  H.  6.  40.] 

anhuiiy  in 

perpetuity  in  foe  Jim  fie,  between  the  partiei  and  their  fucceflors,  and  for  default  of  payment  a  fe» 

nalty^  debt  litf  ot  the  prnalty,  though  the  annuity  be  rc»I  and  inheritance,  quod  no;a.     Br.  Dette^ 

pi.  66.  cites  1 1  H.  4.  85.  by  the  beft  opinion. S.  P.  Br.  Decie,  pi.  aoi.  cites  S.  C.  and  7  H. 

6.  19.  39.  And  per  Skrcne,  if  rent  charge  be  gianted  to  me,  and  if  it  be  arrear  (bat  I  IKaU  hav« 
fuch  a  penally,  1  may  difiratn  for  rent,  and  alfu  for  the  penalty;-  ^u«re  indej  for  it  fccms  that  h« 
cannot  unlcfa  the  deed  expieOi  that  be  may  diftrain  for  loth. 


f8.  If  iy  prifcripil^n  the  burgeffis  of  a  town  ought  evirj  year  to 
fUit  a  man  to  colUS  the  rents  of  the  lord^  and  that  he  ought  to  fay 
to  the  lord  22s.  for  the  profit  oftbt  market^  an  adion  of  debt  lies  for 
every  22s.  by  the  lord,  for  th^t  though  this  be  an  inheritance,  yet 
it  IS  a  particular  duty  by  every  colleSor.  11  H,  6.  14,  b.  is,  mat 
the  executor  of  the  lord  ihall  have  s^i  adion.] 

[9.  Debt  lies  for  the  arrearages  of  the  rent  of  a  freehold^  fcilicet,  pebtoftol, 
for  Wky  after  the  eftate  determned.    |0  H,  6,  u,  1 1  H,  6.  15,  19  •^IbTt'S 

H.  6.  2StJ  defendant 

held  to  Kini 
fvf  term  of  bis  lift  certain  land,  ttndrrlng  %oi,  per  09m,  the  reverfion  tt  tBephlnttff^  andfurrendend 
i9  the  plaintiffs  filing  bh  aQhn  cf  the  arrearagts.  And  per  Kirton,  he  has  not  {hewn  of  whoft 
leafe  he  holas*  and  ycf  has  broughi  debt  of  20] .  of  the  arrearages  of  the  rent,  jadgnaent  of  the  county 
qucre  iode:  for  it  waa  not  denied,  but  that  the  a£(ion  of  debt  well  lies*  Br.  Dcite^  pi.  $9,  ciui 
^  E.  3. 10, 

[lO.  If  a  man  taies  ajiigniorefs  to  his  wtfe^  who  diesy  the  haron 
Jhailhdve  debt  for  relief  fatten  during  coverture.    JO  H.  6.  Ii.  b.j 

11.  Where  annuity  granted  per  auter  viV,  or  for  years  expires 
fending  writ  of  annuity  thereof  or  beforey  he  fliall  not  recover  by 
writ  of  annuity,  but  is  put  to  the  action  of  debt,  Br.  Dette,  pi. 
203.  cites  34  H.  6.  20. 

12.  If  ^  man  Ufes  bis  goods  and  y,  5.  finds  them,  and  after  fells 
them  to  tie  firfi  owner  in  market  overt  for^eertain  money^  quaere  if 
the  vendor  be  barred  in  aftion  of  debt  for  the  money  or  not ;  for 
the  fale  feems  to  be  void  ;  for  the  promife  was  never  out  of  the 
owner ;  for  if  the  difTeifor  comes  upon  the  land  and  infeofFs  the 
diileiree,  this  is  a  void  feofiment  and  remitter.  Br.  Property.  pK 
27.  cites  7  E.  4.  15. 

13.  In'debt,  where  a  man  is  bound  to  appear  upon  writ  at  a  cer^ 
tain  day^  it  is  no  plea  that  the  writ  is  not  returned,  for  he  may 
have  fpecial  entry  of  his  appearance,  but  it  is  a  good  plea  that  the 
bailiff  to  whom  he  is  bound  kept  him  in  prifon  till  the  day  of  his 
appearance ;  for  he  (hall  not  gain  a  forfeiture  by  his  own  act.  Br. 
Dette.  pi.  109.  cites  9  £.  4.  23. 

.  14.  If  a  leffor  borrow  of  his  lejfee  for  years  20/.  and  after  by  deed  f  ^^5  T 
indented  httween  them,  the  leffor 'grants^  that  his  leffee  Jhould  recoupe  "-  ^•^  -* 
fhe  rent  until  be  Jhould-  be  paid  the  20/.  the  lefTee  cannot  here  have 
a  writ  of  debt  for  the  20I.  becaufe  he  had  eftopped  himfelf  by  deed 
indented  to  be  contented  another  way,  viz.  by  way  of  recouper  of 
his  rent.  But  other  wife  it  is,  where  a  man  owes  me  20L  and  I 
grant  to  him  by  indenture  that  he  may  levy  the  money  of  my 
goods.  Here  he  has  his  election,  whether  he  will  bring  a  writ  of 
debt,  or  levy  it  of  my  goods.  Ke3w.  112.  b.  113.  a.  Cafus  in* 
frerti  temporis.  Anon,  cites  2  R.  3.  pi.  15.  S.  P. 

15.  P.  granted  an  annuity  of  5I.  per  annum  to  B.y»r  two  year s^  Bnt  in  Cro. 
payable  at  Michaelmas^  or  within  fixteen  days  after  \  in  debt  for  this  *•.  3-  p'-  7« 
5I.  ^TAViXxft  declared^  that  it  was  in  arrear  at  Michaelmas^  et  adhuc  ^j^^J  '^^^^ 
dtretro  exiftit 'y  defendant  demurred,  it  was  infiftel,  tr  at  debt  lies  field's  eaf^^ 
not  for  this  annuity  dOring  the  two  years  but  a  Writ  of  annuity ;  >(  v» 
but  per  Cur.  debt  lies,  it  beiiig  a  grant  for  years  ^  for  it  is  by  the  tf/JhcSt 

deed  ^ 


?. 


53^  D^t« 

ticnmCB. -Jeed  as  2  contra£l.    Cro.  E.  268.  pi.  4.  Hill.  34  EHz.  B.  R. 

■uky  ior  ycK*  caoooi  have  an  %6i'ion  oi  debt  foi  the  arrearages,  doriog  tlie  term  is  the  annuity. 

16.  If  goods  be  pawned  for  money,  and  the  goods  be  demanded 
etnd  detained^  whereby  the  whol^^  property  is  in  the  pawner  \  thero 
the  party  who  had  the  pawn  /bay  nuintain  debt  for  his  money* 
Per  Fleming  Ch.  J.  and  not  denied,  Yclv.  179.  Trin.  8  Jac» 
B.  R.  in  the  cafe  of  RatclifFe  v.  Davis, 

J 7,  So  if  goods  perijhable  in  their  nature  b?  pawned,  and  they  do 
Urijb  of  their  own  accord^  then  debt  may  be  brought  for  the  money. 
>r  Fleming  Ch.  J.  and  not  denied,  Yelv.  179.  T^in*  &Jac, 
B,  R.  in  cafe  of  JlatcliflTe  v,  Davis. 

i8.  For  the  arrears  of  an  annuity  y^rjr^/zrx  an  adion  of  debt  lies^ 
but  not  for  the  arrears  of  an  annyity  for  life^  or  in  fee,  Bulft.  151. 
't'rin.  9  lac.  in  cafe  of  Lucas  v.  Fulwood,  alias  Ward.  Arg.  cited 
to  h?ive  been  fo  adjudged. 

19.  If  lejfee  for  years  grants  annuity  for  years  to  another,  debt 
Kes  for  it ;    per  Yelvertoh  J.  BuKl.  ifi.  Trin.  9  Jac.  in  cafe  of 
LucBS  V.  Fulwood  ahas  Ward. 
i*7*h**'  ^^*  ^'JP'^  ^^^  years,  rendering  rent,  granted  the  rent ;    the  lejjes 

Car!a!B?R.  fi^^^^^^'y  ^he  grantee  of  the  rent  brought  zn  a£lion  of  debt  againft 
Robins  v.  the  Icflce-for  rent  arrear  after  the  attornment ;  and  upon  demurrer 
*'°ai^*  ^*  it  was  infilled  that  this  a(SUon  of  debt  would  not  lie,  becaufe  there 
ihe  Court*  ^^^^  ^^  P"vfty,  the  revcrfion  being  (till  in  the  leflbr;  but  per 
*vided.  Curiam,  the  attornment  made  a 'privity^  and  judgment  for  the  plajn- 
whereupon  tiff,    2  Jo.  I.  Mich.  22  Car.  2.    Goodman  v.  Packer. 

It  was  ad-  "^ 

jpurned  into  the  £xo4iequer  Chamber,  but  on  the  publiftiing  of  the  cafe  of  Ards  v.  Watkihs,  m 
Cro.  C»  637.  651.  witerc  it  was  adjudged,  that  fuch  a^ion  was  maintttnable;  the  parties  before 
•o^  ar^unicot  in  the  £xchequcr  Chamber  agreed,  and  the  rent  wis  paid  without,  any  more  ado^ 


[  337  ]  (H)     Where  Debt  lies  in  Refpe^l  of  the  Eftatc  By 

Matter  fubjequent. 

* 

^.  Debt,  [  J,  TT  p  the  rent  of  the  very  tenant  be  arrear^  and  after  the  lord 
S.c3eS.*p!  A     oii^^i  ^he  Jeigniory^  yet  he  ftiall  not  have  debt  for  the  ar- 

though  the  rearages,  becaufe  ^t  freehold  of  the  rent  continues.   19  H.  6.  42.  b.l 

tenant  at- 
torns.   Per  Paftoni 

Br.  Debt,  j^j.  So  if  a  man  Uafesfor  life^  rendrmg  reiil^  aod  after  arrearages 
S.(?&s.p!  *"eur,  and  the  leffor  grants  over  the  reverfiouy  to  whom  the  tenant 
Per  Paftoo,  attoms^  yet  he  Ihall  not  have  debt  for  the  arrearages^  becaufe  the 
the^ia^Vf*  freehold  of  the  rent  continues,    19  H.  6.  42.  b.] 

th«  party  bimfelf.  ' 

?"'  *^ '    .        [3'  If  a  parfon  hath  an  annuity  in  fee^  and  leafes  it  to  another  for 

have  annul*  **         1     r    "'  •  1:  ■'1   «•      /i.   h'         l  rv'f 

tv  or  rent  y^^^^i  ^nd  after  arrearages  mcur,  the  lelTor  Ihall  not  have  an  aCiioii 
krvicc  to     of  debt  during  the  years  for  the  arrearages  fo  long  as  the  eftate  of 

inheritance 


IDtbt 
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inhiritance  of  the  annuity  continuesm  MicFf  1649.  b«^c^  *  Tin-  ««  ""^  "T 
tal  and   Harrington,  adjudged  in  arreft  of  judgment*     Intratur  grant  it°f(«r 

1645.    Rot.  1612.]  yesrstoJ.S. 

and  the  ao* 
nuity  or  ih«  reitt  fcrvicc  is  arrcar,  apt)  the  terni  rxpirea,  J.  S.  (kail  have  d«bt.  Br.  Deb^^  pi.  93, 
cites  19  H.  6.  41.   Per  Afcuc.  i[Thc  Year  Book  is  of  an  annuity  grai|ted  by  me  to  B.  and  nia 

hciis,  and  by  B.  granted  to  J.  S.  for  years,  and  thifanouity,  Stc,  being  arrears  the  lerm  expirea,  the 
termor  (hall  have  writ  of  debt,  Tfays  the  old  edition,  but. the  new  edition  ra)s  detinue,]  and  yet 
t\}c  annuity  continues ;  and  fo  of  the  rent  fervice,  no(withilandiiig  the  franktenemefit  continues  w 
me.    19  H.  6.  4a.  a.]  *  Sly.  16a.  S.  C.  it  was  muvei^,  that  he  ought  to  have  brought  a 

writ  of  annuity,  and  citc8  6H.  4.  73C9H.6.  94.  The  Judgment  was  arrcftcd  till  the  plaintitf 
fhould  move* 

f4.  \(z  prebend  hath  an  annuity  in  fee  in  the  right  of  his  church,  Br.  Debt, 
and  after  arrearages  incurred  he  rejigns^  he  (hall  have  debt  for  the  s^c^pj^ 
arrearages,  becaufe  the  perfon  of  the  grantor  was  at  all  times  Fuitiiorpe, 
charged>Ie  before  in  annuity,  and  now  the  manner  of  the  a^ion  is  ■"^  P»ft©n, 
changed  into  debt  for  necfjjity.    Dubitatur,  19  H.  6-  41.  h.]  dlisn^lie. 

but  Afcue  and  Newton  contra.  And  Brooke  fays,  that  the  be{i  reafon  as  it  feems  that  the  adiott 
does  not  lie,  is,  bccaufe  it  was  the  folly  of  the  plaintiff  himfelf.— — 4  Rep.  48.  b.  49.  k.  cites  S.  C« 

[5.  So  if  a  parfon  hath  an  annuity,  ai)d  he  is  deprived^  he  fhall 
have  debt  for  the  arrearages  due  before,    19  H,  6.  42.  b.] 

[6.  So  be  (ball  have  debt  for  the  arrearages  after  a  recovery 
againft  hfm  and  the  patron  in  a  quare  impedit,    19  H.  6.  42.  b.J       fmmj^^m^ 

[7,  If  leffie  for  life  of  a  rent  acknowledges  a  flatute^  and  after    Fol.  596, 
releafes  to  the  terfenant^  and  xhtn  the  Jiatute  is  extended^  and  after  ^-*^^^-' 
the  rent  is  arrear,  the  tenant  by  the  fiatute  (hall  not  have  an  a£lion  -^  ^^^  fi^*^ 
of  debt  for  the  arrearages  during  the  extent  5    for  though  in  truth  ^  jac.  c.  B, 
the  freehold  is  extinftby  the  releafe,  yet  as  to  him  it  is  in  efle,  Liliingf- 
otherways  the  extent  lay  not ;   and  during  the  continuance  of  the  ^'J^***[** 
freehold,  debt  lies  not,  though  the  tenant,  by  the  ftatute,  hath  but  foived  ac- 
a  chattel,  for  this  is  derived  out  of  the  freehold.    Hill.  4  Jac.  B.  cordingiy. 
between  Duncombe  and  Lillington,  per  Curiam.} 

[8.  The  very  lord  fhall  not  have  an  adion  of  debt  for  aid  to 
marry  his  daughter,  or  make  his  fon  a  knight.    Co.  Lit.  47.  6] 

[9.  [So']  The  very  lord  (hall  not  have  an  a6lion  of  debt  for  re-  p  5^8  •! 
lief  due  to  himfelf,  for  this  is  part  of  his  feigniory,  and  he  may  dif-  s.  p.  Bat 
train  for  it,    Co.  Lit.  47.  b.]  contra  of  bh 

txecutort, 
for  they  may  have  debt  of  if ;  for  it  is  not  annual.  Br.  Dette,  pi.  193.  cites  7  H.  6.  13.  Per  Rolf. 
And  admlnifiratar  of  a  lord  brought  a£Hon  of  debt  of  the  relieK  which  fell  in  the  time  of  the 
iotelUte,  and  the  defendant  pleaded  in  barr,  aifd  therefore  it  feema  that  it  lay  clearly ;  for  he  did 
not  demurr.  Br.  Dette,  pi.  193.  cites  Trin.  32  H.  8.  Rot.  ^aS.— — Co.  Lilt.  83.  a.  ad  finem. 
IS.  P.'  I  Kelw.  133.  ».  pi.  1 1 1.     Per  Keble,  e  contra,  becaufe  it  is  only  an  acknowledgment  to 

be  made  to  the  lord  after  the  ancellor's  death,  and  is  not  of  the  fame  nature  as  the  rent  is;  for  a 
man  cannot  have  a  precipe  quod  reddat  of  it  as  he  may  of  the  rent ;  beAdes,  it  is  not  annual  but  n 
calualty,  which  perhaps  the  lord  may  not  have  in  all  his  life.— Dal.  17.  pi.  6-  Anno  1  dc  t 
P.  &.M.  by  the  greater  opinion,  the  lord  himfelf  may  have  adion  of  debitor  relief,  bccaufe  it  if 

■ot  annual  as  other  fervices  are. 4  Rep.  49.  b.  that  the  lord  himfelf  (hall  difirain,  and  (hall 

not  have  a&ion  of  debt,  and  cites  7  H.  6.  13.  and  22  AH  52.  Sec  tit.  Tenure  (N.  a]  per 

totum. 

[10.  [So]  The  very  lord  fhall  not  have  an  a£lion  of  debt  for 
ofcuage  due  to  himfelf  for  the  caufe  aforefaid,    Co.  Lit.  47.  b.] 
'    [li.  If  a  rent  be  rcfcrved  upon  a  leafe  for  life^  after  the  death  of  ^'  ^^^^ 
th  lejfee^  debt  lies  for  the  arrearages  before  >  for  now  the  freehold  ii'^f^.'l!J' 

is 


* 

s,  P.   Pet'  is  dietermincd,  znd  it  is  changed  into  a  emtraA     lo  H.  6.  tim 
rihhorp.     ,jh  6:  IS.] 

•  Br.  Debt,       [i2.  So  if  z  leafe  be  for  the  life  of  another,  znd  crjiuj  que  vie  . 
pi.ii6.citei  ^y^^  j^f^gj.  jj^g  ^^.^j  incurred,    xaH.  6,  41.  b.  *  39  t.  3.  22J 

£but  the  olhfcr  cdiiioni  are  39  E.  3.  aa}  .  ^ 

S.  P.  by  Fohhorp,  J.  Br.  Dcbr,  pi.  93.  cttri  19  H.  6.  41.— »*-S.  P.  Br.  Debt,  pi.  00.  cites  19 
H.  6.  aO'  buc  makes  a  quxre  if  an  occup^ot  cntcik  where  Icffre  himfelf  dies. ^if  he  (hall  nut  renJcr 
the  rent,  and  fays,  it  fccnis  he  (hill  by  ddiefs,  but  not  by  adijn  of  debt,  during  ihe  life  of  ceftiiy 
^£  vie.-- ^ — Br.  Debt.  pi.  195.  cites  9  H.  6.  29.  [and  the  other  editions  at  pi.  196.  (the  number 
only  varying)  cites  9  H.  6.  ^.  but  it  fecms  it  Ihould  be  S9  H.  6.  19.  per  Paf^n.-r — AJl  (he  cdi» 
tiona  arc  (dcvant)  which  feems  mifprintcd  for  (durani.)] 

In  cafe  of  a       [jj.  ^ut  If  a  leafe  be  made  for  life,  rendring  rent,  upon  cmdi^ 
condition  of  ^;^;,y^^  non-payment  to  re-enter^  zind  datatn  till  the  arrearages  paid  ;  • 
iKMi-pay-      if  the  lejffir  re-enters  for  non-payment,  he  cannot,  during  his  feifin 
■lent  of  the  have  debt  for  thc  arrearages  before,  becaufe  the  freehold  remains 
rent,  the      j^^  ^^^  leflee,  and  the  leflbr  hath  it  but  in  nature  of  a  diftrefs. 

re-entry  la      _,  »  j«    j      j  t 

tliccaufaof  Contra,  30  L,  3.  17.  adjudged.] 

the  adion, 

which  cannot  be  by  the  condition  without  deed,  for  before  the  re-entry  he  cannot  have  d^bt ;  for 
It  was  then  frank  tenement,  and  now  by  the  eftate  being  determined,  debt  Ues.  Br.  Debt,  pi.  1^. 
citea  29.  [but  u  Ihould  be  39  £.  3.  ^tJ\ Br.  Debt,  pi.  93.  cites  19  H.  6.  41.    Per  Fulthorp  J. 

B.  C.  cited  [14.  Contra^  30  E,  3,  7.  adjudged  ;  but  this  matter  of  the  free- 
^^"^'s*p  ^^^'^  not  intendeds  but  there  in  the  ^me  folio  is  another  cafe  of 
Contra  that  a  leafe  for  years,  and  it  feems  this  is  the  fame  cafe  with  the  other, 
ke  (hall  not  and  fo  the  other  is  mtjprinted^  in  that  it  calls  it  a  leafe  for  lifej 
*^J*j^jJj^'    (but  Fitzherbert  abridges  this  cafe  to  have  been  a  leafe  for  a 

fore  fays,       ycar.)  ] 

t^ at  the 

book  \o\  30  E.  3.  fol.  7.  which  he  citea  in  the  OHrgin]  which  feeras  to  the  contrary,  ia  H\tt 

printed,  and  that  the  true  cafe  waa  of  a  leafe  (or  years,  aa  appears  afterwards  ia  the  (amc  page  of 

the  leaf, 

Br.  Debt,         [j^.  If  lejjie  fir  Itfe^  rendring  rent,  does  wafle  after  arrearages 

cite^li  ^P^'  ^'^^^  ^"^  ^^  ^-ff^^  recovers  in  an  a«fUon  of  wajfe^  he  may  have  an 
^  Ful-       action  of  debt  for  the  arrearages,  becaufe  the  eftate  is  determined 
thorp,  J.      by  lawful  a£lion  to  avoid  his  difmheritance.    19  H.  6<  42.] 
f   339  1      [16.  &  if  fuch  leffee  aliens  infee^  and  the  lejffor  enters  for  a  for-^ 

Br. 'Debt,    feiture^  he  may  have  debt  for  the  arrearages*    19  H.  6.  42,  b.1 
pl.93.  s.  P.  .     7 

cites  S.  C.    Per  Fulthorp,  J. 

•  s.  P.  Br.  [17.  So  if  a  leafe  for  life  be  upon  conditiony  and  the  leflbr  enters 
Sstc\ttt\Bfi^  ir/tfcA  of  it,  he  (hall  have  debt  for  the  arrearages.  Dubitatur* 
e:  3.'ta.  17  £•  3-  485  73.  b.  but  18  E.  3.  9.  adjudged.  Contra  19  H,  6, 
faiid  Roll.    ^2.  *  39  E.  3.  22.  agreed.] 

B9^*  8*^^* 

Icems  nufprinted.] 

1 8.  So  if  leafe  for  life  be  made  rendering  rent  and  leffee  furren^ 
ders,  F.  N.  B.  120.  (G)  in  the^new  notes  there  (b)  cites  17  £• 
3.  48*  18  £•  3.  10.  30  £.  3.  7.  38  £•  3.  10.  contra  by  fome; 

^  .    19  H.  42.  for  the  re-entry  is  not  a  penalty,  fo  of  nomine  pcenae. 
And  lays,  fee  38  E.  3.  22.  19  H.  6.  42.  6  H.  7.  3. 

19.  if  a  man  leafes  land  for  years  and  the  rent  is  arrear^  and  a 

Jlranger 
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Jtrrnigir  recover  tbi  land  againft  the  lejjhr^  yet  the  leffor  flia^II  have 
.debt,  per  Newton-    Br,  Dette,  pL  93.  cites  19  H.  6-  41. 

20.  Where  rent  is  4trrear^  and  the  lejfor  difireinsy  and  the  temmt 
for  life  furrenders  and  fues  replevin^  the  leffor  may  make  avowry, 

but  quxre  of  debt ;  it  feems  all  one,  if  he  (ball  have  the  avowry 
he  may  have  debt ;  for  it  is  his  own  a£l  to  take  the  furrcnder* 
Br.  Dette,  pi.  93.  cites  19  H.  6.  41. 

21.  Where  a  thing  determines  by  the  aB  if  Gedy  adion  of  debt  ^t.  Debt, 
will  lie,  though  it  did  not  lie  before,  and  fo  it  is  where  it  deter-  t'^^  ^?** 
mines  hy  cmne  of  law.  *  But  otherwife^  where  it  is  ^  the  a£l  of  tht    *   ' 
forty  himfelt    19  H.  6.  42,  a.  per  Fulthorp. 

22*  If  a  man  fells  twenty  acres  of  landjor  10/.  the  vendor  may 
have  writ  of  debtj  though  he  has  not  enfeoffed  the  other  of  the  land, 
and  the  ot£er  has  ho  remedy  hut  hy  aftion  upon  the  cafe ;  for  it  his 
folly  that  he  had  not  taken  better  furety  to  have  been  enfeoffed^ 
quod  non  negatun  Br*  Adion,  Sur  le  Cafe,  pi.  6o.  cites  22  H. 
6.  44* 

.  23*  If  annuity  of  fee  be  extinif  debt  lies  of  the  arrears*   Br* 
Debt,  pi.  X2I.  cites  37  H.  6.  per  Prifot. 

.24.  Debt  lies  for  the  lord  of  a  leafe  made  fby  his  bailiffs  per 
Moil  J*  quod  non  negatur.  And  Choke  J.  that  a  baililt  may 
leafe  at  will,  for  he  Is  accountable  to  the  lord.  Br»  Dette,  pL  14^ 
cites  2  E.  4.  5. 

25.  If  a  man  grant  an  annuity  for  years^  the  graptee  fhall  have  Br.  An- 
turit  of  annuity  as  loiig  as  the  years  continue,  and  after  the  years  n"*"y».p'* 
expired  he  (ball  have  debt  of  the  arrears  ;  for  he  has  no  other  re-  sf  c/*^" 
tnedy.    Br.  Dette,  pi.  14^4..  cites  9  H«  7.  17.  *    * 

26-  So  where  a  man  grants  a  feigniory  for  yearsy  the  grantee 
may  make  avowry  during  the  years,  and  after  the  years  (hall  have 
debt  of  the  arrears  for  the  caufe  ^foi:efaid.    Ibid. 

27*  A£lton  ,upon  the  cafe,  that  the  defendant  ajfumed  \o  the 
plaintiff,  that  if  the  plaintiff  difchargfd  J.  T.  of  fuch  execution^ 
in  which  he  is  at  the  fuit  of  the  plaintiffs  that  then  7/^  the  faid 
y,  T,  does  not  fatisfy  the  plaintiff' by  fuch  a  day^  that  then  defend^ 
ant  Jhall  do  it,  and  counted  accordingly,  and  they  vrere  at  iffue 
upon  non-affumpfit,  and  the  evidence  fo  the  jury  in  proof  of  the 
affumpfit,  and  the  truth  of  the  matter  alfo  ^fasy  that  jhe  4^feri4ant 
affumed  to  the  ,plaintiff^s  Viife^  in  the  abfence  of  the  tlaintlff^  and  ... 
■xwben  he  came  to  bis  wife  he  agreed  to  it  and  difcharged  y»  X* 
without  fpeaiing  with  the  plaintiff,  and  per  tot.  Cur.  upon  gooft 
argument  the  action  upon  the  caTe  lies  ;'  and  by  the  be(t  opinion, 
for  he  (halt  have  adiqn  upon  the  c^fe,  and  not  writ  of  debt.  And 
hy  (bme  h^  may  qhqpfe  the  one  or  ^e  other.  Br.  Aflion  Sur  le 
Cafe,  p).  5.  cites  27  H.  8.  24,  25. 

28.  In  mojl  cafes  a  man  (hall  have  a£lion  upon  the  cafe,  when  j"  -^^q  1 
'he  may  well  have  other  remedy,  but  this  feems  that  it  is  //;  (Another 
degree^    Ibid. 

29*  -^J  where  a  man  is  indebted  to  me,  and  be  promifes  to  pay 

,hefore  Michaelmas^  I  may  have  action  of  debt  upon  the  contraft, 

m  a6lion  of  the  cafe  upon  the prom'tfe^  and  fo  this  is  ii\  diverfe  re* 

.    .  fpeds. 
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fpe£ls,  for  upon  the  protnUe  a£lion  of  debt  does  not  lie.    And  this 
inB.R.    Ibid. 

30.  Where  a  man  grants  an  annuity  to  y,  S.  during  the  life  of 
the  grantor^  and  the  annuity  is  arrear  and  the  grantor  dies^  the 
grantee  himfelf  fhall  have  a£tion  of ^ebt  of  the  arrears  of  the  an- 
nuity, becaufe  the  annuity  is  determined.     Contra  when  the  an- 
nuity continues^  as  it  feems.    Br.  Dette,  pi.  191.  cites  Vet.  N. 
6.  Annuity* 
3Rep*t3.       31.  If  a  man  leafesXznis  for  years  rendering  rent,  and  for  de- 
•nd'**F  ^*  fault  of  payment,  that  he  (hall  re-enter  ;  if  he  do  re-enter  into  the 
7.  and  6  h!  land  for  non  payment  of  the  rent,  yet  he  may  have  an  a£tion  of 
7. 3.  b.  con-  debt  for  the  rent,  for  which  he  does  re-enter,  and  in  the  writ  ihall 
b^of  S^a""  w<?v^r  the  refit  for  which  hi  re-entered.    F.  N.  B.  im  (H.) 

£.  9.  tit.  Barr.  a6ft.  (which  ts  not  law,)  and  thU  U  in  refpe£l  of  the  contraft  between  the  Icflbr  sod 
thekflee* See  Kelw.  1^3.  b.  pi.  1.  Mich,  i  H.  8. 

32*  If  a  man  leafes  land  for  term  of  years  rendering  rent,  and 
afterwards  the*  rent  is  behind,  and  the  lejfee  furrenders  his  term, 
yet  the  leflbr  (hall  have  an  adion  of  debt  for  the  arrearages  before^ 
as  it  feems  by  P.  38.  E.  3*  tamen  quaere^  for  the  opinion  is  con- 
trary to  2  H.  6.  F.  N.  B.  122.  (A) 


(I)     Executor.     PI.  i.  a*  3.  5. 

[Baron  after  Death  of  the  Feme.     PI.  4.] 

[Leflee  for  Years  after  the  Term  expired.    PI,  6.  7.] 


f  I.   TF  a  rent  becomes  due  to  the  very  lordj  and  after  he  dies j  his 
^     executor  fhall  not  have  debt  for  this  rent,  becaufe  the  rent 

continues  a  freehold  in  the  heir.    1 1  H.  6.  15.  19  H.  6.  41.  b.] 
Ijtecotor  ^2.  The  executor  (hall  have  debt  for  relief  fallen  in  the  life  of 

Ia?JJo7     *e  teftator.    11  H.  6.  15.  Co.  Lit.  47.  b.J 

deht/or  ttUtfdue  to  the  lord*    See  all  the  books  cited  it  (H)  pi.  9.  which  arc  full  ac  to  this,  point. 

Co.Li«.47,       ^  j^  Xhg  executor  fhall  have  debt  for  efcuage^  aid  pur  faire 
*    *    *      fit%  chivalier^  tf  pur  file  marrier  dqe  m  the  life  of  the  teflator.  J 

[4.  The  baron  fhall  have  debt  for  relief  fellen  in  the  right  of 
the  feme  during  the  coverture  after  the  death  of  the  feme.    10  H« 

r**^-*-^  6.  II.  b.] 

fol.  597.  f  ^,  If  xhert  be  a  cu/lom  that  a  town  ought  yearly  to  choofe  a  man 
g^^T  J  to  colleSl  the  rents  of  the  lord^  and  to  pay  22^.  to  him  for  the  pro^ 
9.  S.  C.      ftsofhis  fair^  if  there  be  22s.  due  by  a  colletlor^  and  after  the  lord 

diesy  his  executor  fhall  have  debt  for  it.    1 1  H.  6.  14.  b.  Dubitatur. 

(So  it  feems  the  lord  himfelf  might.)  ] 

[6.  If  the  grantee  in  fee  of  an  annuity  grants  it  over  for  years^ 

and  after  the  term  expires^  the  lefTee  fliall  have  debt  for  the  ar- 
C  34^  3  rearages,  though  the  annuity  continued  of  inheritance,  becaufe  the 

eflate  of  the  leiTee  is  determined^  and  fo  he  hath  no' other  remedy^ 

9Uid 


snd  the  perlbn  of  the  tertenant  was  chargeable  before.  *  I9  !!• 
6.  42.] 

[7.  So  UJfee  for  years  of  a  manor^  after  term  expired,  (hall  have 
debt  for  the  arrearages,  becaufe  he  hath  no  other  remedy,  yet  the 
inheritance  continued.  19  H.  6«  42.  9  H.  7.  But  quaere  the 
reafon  thereof.] 

8.  Kparfon  or  prebendary  dies^  his  executors  Qiall  have  debt  for  F.N.B.ia«« 
the  arrearages  of  an  annuity^  incarrcd  in  the  life  of  his  teftator,  C4  ^«  P» 
becaufe  the  perton  of  him  that  ought  to  pay  the  annuity  is  charge- 
able in  writ  of  annuity.    4  Rep.  49.  a.  in  rrincipio.  Hill.  29  Eliz* 
C.  B.  per  Cur.  in  Ognel's  cafe. 

(I.  2)     Pleadings  in  Debt  for  Rent. 

1.  1  ^JSBT"  upon  a  leafe  for  yenrs^  rendering  rent  payable  at 
jlJ  another  county^  ihan  where  the  land  sSj  and  no  diflrefs  in 
the  indenture^  yet  he  diftrain,  and  there  levied  by  dijlrefs  upon  the 
land  and  fo  he  owes  him  nothing  is  a  good  pUa*  Br.  Vitne,  pi*  19* 
cites  44  E.  3.  42. 

2.  In  debt  for  rent  againft  lefTee  for  years,  if  payment  in  another 
county^  or  levied  by  diflrefs  be  pleaded^  he  (hall  conclude^  and  fo 
he  owes  him  nothing.    Bf.  Debl,  pi.  27.  cites  34  H.  6.  17. 

A  leafi  was  made  of  tithes  paying  rent  with  a  pravtfoy  that 
S.  the  leffee^  attempt  or  profecute  anyjaStion  againfl  A*  B.  who 
pretended  a  former  leafe  made  to  him  of  the  fame  tithes^  and  if 
upon  fucb  ahion  a  vcrdiSf  Jhould  pafs  againfl  J.  S.  the  leffee^  that 
then  the  rent  fhould  »ceafe.  In  debt  on  a  bond  entered  into  by 
the  leiTee  for  performance  of  covenants  the  breach  afligned  was 
non-payment  of  rent;  J.  S.  the  defendant  pleaded,  that  J.  B.  en- 
joyed  the  tithes  by  virtue  of  his  former  leafe,  fo  that  the  defendant 
could  not  have^  and  enjoy  them  according  to  bis  leafe,  and  fo  there 
were  no  covenants  to  be  performed  on  his  part ;  upon  demurrer 
the  opinion  of  the  Court  was  againft  the  defendant,  for  the  rent  is 
payable  until  a  veriiSt  Jhould  pafs^  ice.  Dy.  318.  b.  pi.  II. 
Mich.  19  Eliz.   Anon. 

4.  If  in  debt  for  rent,  the  plaintiff'  declares  upon  a  leafe  for  years 
rendering  31/.  yearly  at  Lady-day  and  Michaelmas  by  equal  por^ 
tionsy  and  demands  15/  bd,  for  rent  behind  for  one  year  ending  at 
Lady  day  laft,  the  declaration  is  naught;  for  the  demand  of  the 
15s.  6d.  being  for  the  arrears  of  the  rent  of  the  whole  year,  it 
ought  to  have  been  Jhewed  how  he  was  fatisfied  the  reftdue  \  and  for 
this  caufe  after  a  demurrer  to  the  defenaant's  pica  the  writ  was 
abated.    Cro.  C.  137.  Trin.  4  Car.    Bailey  v.  Hughes. 

5.  Debt  upon  bond  for  performance  of  covenants  in  a  leafe ;  the 
defendant  pleads  performance^  the  plaintiff  replied,  and  ajfgned  a 
breach  for  non-payment  of  rent  on  fuch  a  day,  fecundum  for  mam  ^ 
iffeSlum  conditionis  obligationis  pried' ;  the  defendant  rejoins  and 
alleges  an  entry  by  the  plaintiff  on  the  lands  leafed  before  the  rent 
due  J  and  that  he  kept  pojfejjion  till  the  rent-day  was  pa  ft ;  zndi  found 

for  the  plaintiff '^  it  was  moved  in  arreft  of  judgment  on  the  plain- 
•  '  tilf's 
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tiff's  jreplicatio%  it  being  that  the  defeiidfint  4id  not  p^v  ih€  rent 

fecundum  formam  &  effcftum  conditionis  of  the  bond,  whereat 

there  is  no  mention  of  any  paynunt  of  rent  in  the  condition  of  the 

bond  but  in  the  leaje  only  ;  fed  non  allocatur ;  becaufe  the  defendant 

by  his  rejoinder  confejfed  thatfuch  rent  was  arrear^  and  waived 

taken  iffue  upon  it,  but  took  iflue  on  another  matter,  and  fo  this  is 

r  242  1  well  enough  after  a  verdi£t«     And  per  Hale  Ch.  B.  it  is  all  one 

.    .         in  fubftancc  to  plead,  as  the  plaintiff  did,  and  to  hare  pleaded 

fecundum  formam  &  efFedum  indenture  ^  for  the  condition  of  the 

bond  comprehends  ail  that  is  comprized  in  the  leafc  \   but  though 

//  might  hav  been  a  quejiion  uton  demurrer^  yet  there  can  be  no 

doubt  of  it  after  a  verdid.    Hard.  319.  pi.  13.  Mich^  14  Car.  %* 

in  the  Exchequer.    Anon. 

Sid.  4«3-  6.  Debt  for  rent  upon  a  lea  ft  for  a  year^  and  fo  from  year  t^ 

L'c  men-  *  >^^''»  q^^^diu  ambabus  partibus  placuerit ;  there  was  a  verdift  for 

tions  Che      the  plaintiff  for  two  years  rent«     Sanders,  moved  in  arref^  of  judg- 

•aion  10  be  ment,  that  the  plaintiff  alleges  indeed,  that  the  defendant  entered 

icDt^of  th^  ^'^^  ^*s  pofTefTed  the  firfl  year,  but  mentions  no  entry  as  to  the 

third  year,    fecond*     Per  Twifden,  the  jury  have  found  the  rent  to  be  due  fot 

and  that  the  ^^/^  years^  and  we  now  intend,  that  he  was  in  pofieffion  all  the 

thecominu?  ^^^^  fo*"  which  the  rent  is  found  to  be  due.   Mod.  j,  pi.  lO,  Mich. 

anceof  pof.  21  C^r.  2.  B.  R.    Goflwicke  V.  Mafon. 

f^ITion  vwas 

aided  aficr  verdift. 1  Keb.  543.  pi.  7.  Coftrikc  v.  Maron.    S.  C.  held  accordingly,  and  that 

tbia  was  a  Icafe  for  three  years,  »nd  not  at  will  after  the  firft  year. 

7.  In  debt  for  rent  upon  a  demife  of  a  fifhery  to  the  defendant 
for  three  livesy  the  plaintiff  m  his  declaration  fet  out  the  demife^ 
!Virtute  cujus  the  lejjfee  entrred^  ^  fuit  ^  adhuc  ejt  inde  pojfejjio-- 
natus*     The  defendant  pleaded  nil  debet ^  and  there  was  a  verdiQ 
for  the  plaintiff.     And  Serjeant  Prat  moved  in  arreft  of  judgment^ 
that  it  appeared  upon  the  declaration,  that  the  eftate  for  three  lives 
was  continuing,  and  therefore  debt  did  not  lie,  it  being  a  rent 
iffuing  out  of  a  freehold.     Serjeant  Hooper,  in  anfwer,  laid)  that 
this  was  well  enough  after  a  verdid,  for  that  nil'  debet  put  sJl  the 
matter  in  iffue,  and  if  the  eflate  had  not  been  determined,  the 
plaintiff  could  not  have  had  a  verdi£i :   and  that  that  matter  indeed 
was  the  greateft  matter  litigated  at  the  trial,  and  therefore  the  con- 
tinuing not  appearing  direftly,  the  Court  would  take  the,eftate  to 
be  determined.     Pratt  faid,  that  the  averment  in  the  declaration  of 
the  fuit  &f  adhucj  &c.  was  an  exprefs  averment  that  the  eft^te  did 
continue ;  but  if  it  were  only  indifferent,  it  would  not  be  good  ; 
for  the  plaintiff  ought  to  Jhew  exprefsly  in  his  declarationy  thaf  the 
ejlate  for  three  lives  was  determined^  or  elfe  he  was  not  intitled  to 
bring  his  a£lion  of  debt,  within  the  flatute  of  H.  8.  which  was 
agreed  by  the  Court,  and  the  Judgment  arretted.    2  Ld.  Kaym. 
1056,  1057.  Mich.  3  Ann.    Bifhop  of  Winchefter  v.  Wright. 
^^ftreftfvf-      8,  If  a  man  dijirains  for  rent  and  impounds  the  diftrefs  and  then 
tu'fyihc      '^'"i^gs  debt  for  the  fame  rent,  the  defendant  may  plead  levied  by 
rent,  is  a      dijlrej's ',    per  Holt  Ch.  J.  II  Med,  144,  Mill.  6  Ann.  in  cafe  of 
^ood  plea     Alton  v.  Jarvis. 

in  bar  to  *  ' 

debt,  for  the  rent.    Per  Tiiiton,  J.  12  Mod.  66^, 

.        '  .  Q,  la 
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^.  in  debt  for  rent  the  plaintiff  declared  m  a  dtmfe  by  nrnnttonot' 
kxiftit  \  this  was  held  to  be  ill  and  not  helped  by  defendant's  plead* 
ing  over*    1 1  Mod.  258.  Mich.  8  Ann,  B.  R.   Joddrell  v»  Heath* 


In  wh»t 
cafes  an  ae* 
Hon  00  the 


*  (K)   Where  Debt,  Covenant,  an  Aftion  upon  the  «»<«  i»« 
Cafe,  or  Account  lies,  without  Contradt.  iki.  seetk 

Aatons(N) 

{i.  TF  a  man  delivers  money ^  upon  condition  to  he  bis  money,  and  Til'u^"i"*' 
1    that  //  it  be  not  performed^  that  //  fiallie  re^Mveredi  if  ™!l^  h'tT 
the  condition  be  not  performed,  the  bailor  may  have  debt  for  it,  debt,  or  ac« 
41  E.  13.  10.]  fT»*-  f^- 

^  J  J  Debt.  pi. 

tag.  citet  5.  C. 

1^2.  If  a.  man  delivers  tool,  in  a  hag  unfealed  to  another,  debt 
does  not  lie  for  it,  becaufe  the  property  was  never  out  of  the 
bailor.    18  H.  6.  20.  b.] 

[3.  If  I  have  a  rent  out  of  land,  and  the  tenant  delivery  it  to 
tmother  to  pay  to'  me,  I  cannot  have  debt  againft  him  for  what  he  ^ 
faath  received.    6  H.  4.  7.  b.J 

[4.  If  a  man  delivers  money  to  you  to  pay  to  me^  I  (hall  not  have  D.ti.b.pu 
debt  for  it,  becaufe  there  is  not  any  contract  between  us.    6  H.  *2 u  J^el; 

*•  8.J  ., Cro. 

J.  687.  pL 
1.  Tnn«  t7  Jac.  B.  R.  the  S.  P.  adjudged,  that  debt  Uy. 

[5*  If  a  man  receives  rent  of  my  tenant  by  my  command^  I  fhall 
not  have  debt  againft  him.    6  H.  4.  8. 1 

/6.  So  if  he  receives  it  of  his  own  head,    6  H.  4.  8.  J 

[7,  If  a  man  hy  obligation  acknowledges  that  he  hath  received  a  Br.  Debt, 
fum  ad  proficiendum  (^  computandum^  the  obligee  may  have  debt  for  P^-  3«*  cm^ 
it  if  he  will.    42  £.  3.  9.]  ^;  ^' 

[8.  If  a  man  by  deed  delivers  certain  money  to  another,  to  render 
an  account  thereof  to  him^  he  may  have  an  adtion  of  debt  for  the 
money  at  his  election.    28  £.  3.  98.  b.] 

[9.  If  there  be  a  cu/iom  that  the  coUeSfor  of  the  rents  of  the  lord  See(I)pl.^. 
ought  to  pay  22s,  to  the  lord  for  the  profits  of  the  market  of  the  lord,  ^'  ^• 
the  executor  of  the  lord  may  have  debt  for  the  22s.  without  bring  - 
ing  a  writ  of  account,  for  he  is  not  a  receiver  of  this,  but  he  ought 
to  pay  it,  whether  he  receives  the  profits  or  not.    11  H.  6. 14,  b.J 

[10.  If  a  man  delivers  money  to  deliver  to  y,  S,  if  he  does  not 
deliver  it,  yet  y.  S,  cannot  have  a  writ  of  debt  againft  him.  19  H. 
6.  5.  b.  20  H.  6.  35.  D.  28  H.,  8.  21.  S.  131.  j 

[11.  So  [But]  if  y.  S,  refufes  the  money ^  the  bailor  may  have  s.  F.  Br, 

debt  againft  the  bailee  for  it.    19  H.  6.  35.]  l>cbt,  pi. 

^1.  S.  C*  by 
Fulthorp,  J.  For  the  bailee  fhall  not  reuin  the  money  by  the  re  fu  fa  I  of  a  ttrafrger;  and  Brooke 
fays,  t|ii«  (ecms  10  be  ^d  law ;  for  the  bailor  may  have  debt  or  account,  becaufe  there  i«  privity. 

[12.  If  a  man  hy  his  deed  acknowledges  that  he  hath  fo  much  of 
the  money  of  7.  S.  due  to  him  in  his  hands j  though  here  is  no  con- 
Vot.  VIU  Cc  traa 
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tmft  or  borrowing  botv^een  tbem>  yet  J»  9*  maf  hive  an  tiBdon  of 
debt  againft  him.    1 1  H.  6.  39*] 

[13,  If  I  iUivir  money  to  another  to  repay  at  »  certain  dajjc^ 
debt  lies  for  it  at  the  day.     29  E.  3.  26.  b.] 

[14.  [AJ  if  I  deliver  money  to  B*  t^  keep  fafely^  I  may  ha^c 
an  a^on  of  debt  ^ainft  B.  for  it    2  R.  3«  15.    D*  28  H.  8.  22« 

S-  I37-J 
r  3^4  1      [15.  If  >f.  iy  my  epmmand  pays  money  to  B.  to  my  uf^y  and  B« 

does  not  pay  it  to  me,  i  may  have  debt  for  it  againft  him.     36  H. 
_^  ^  _  6*  9*  b.] 

^'f^T^       [16.  If  a  man  Uafes/or  yearsy  rendering  renty  and  after  draifes 
t?'^-^_»  the  rent  to  another,  and  dies,  the  devifee  may  have  an  adion  of 

debt  for  the  rent,  though  it  is  become  a  rent- feck,  becaufe  b/ 

the  original  creation  thereof  debt  lay.     Mich,  ii  Jac*  @.  R.  be-^ 

tween  Holland  and  Hunt,  per  Houghton.  J 
*  Hob.  [17.  If  z  Jberiff  levies  certain  money  upon  a  levari  facias  out  of 
Bc4.pLB6o.  a  recognizance  at  the  fuit  of  J.  S,  and  after  returns  the  writ 
foivrdTc.  fervedy  J.  S.  may  have  an  a£tion  of  debt  againft  the  (herifF,  as  well 
cordingly*  as  a  fcire  facias,  or  fieri  fiicias,  though  there  be  not  any  a<3ual 
^^^s^cT'  c<>ntra&  between  the  (herifF  and  him  \  for  this  is  a  contrad  ip 
but  not  rr«  '^^i  fcilicet,  the  levying  the  money  to  the  ufe  of  J.  S.  Hill.  15 
foived.— ~  Jac  Bw  between  *  Spe^dc  and  Richards,  per  Curiam,  adjudged4 
WkV '  '^o'^crt's  Reports,  279.  the  lame  cafe.  Pafch.  15  Car,  B.  R.  be- 
lUchanit.  tween  |  Parkinfon  amd  Culliford,  adjudged  per  Curiam,  that  an 
$.  C.  the  adion  of  d^bt  lay  againft  the  executor  of  the  (herifF  though  it  did 
Coon  heM,  not  appear  that  the  fieri  facias  upon  the  judgment  was  returned  ) 
of  debt  lay  for  it  is  not  material,  inafmuch  as  the  party  is  difcharged  by  the 
on  fucb  rf> '  pajfment  thereof,  without  the  return ;  and  it  is  not  grounded 
Sb6'*"i^**'  upon  a  perfonal  tort,  but  upon  a  contradt  in  law  made  by  the 
1244.  s'c.  teftator,  upon  the  receipt  of  the  money;  and  this  is  not  a  ilm« 
adjudgrd.—  pie  contrad,  but  grounded  principally  upon  the  record,  fo  that 
s'^cTthe^*'  the  executor  cannot  wage  his  law,  and  therefore  the  adlion  lies 
•Hinn  well  againft  the  executor.  Adjudged,  this  matter  being  moved  in  ar* 
li  •»._   feft  of  judg-ment.  1 

H.tt.  ja.  •'      ^  •* 

Tnn.  16  Jac.  cites  S.  C.  ac  adjudged  accord  in  j(Iy. 

I  Cio.  C.  539.  pi.  3.  Perkinfoii  V.  Gilford.  S.  C.  all  aj^erd,  that  the  aftion  well  lay,  and 
jud)>mc(U  was  given  nifi,  &c.— —  Jo.  ^^o,  pi.  %  S.  C.  adjudged  by  ihrcc  J.  (abfcnte  Bramp- 
fion.)  that  eitoer  account  or  debt  lies  at  the  pldinttiPs  rlc^tioii ;  and  ihat  ii  lies  againft  the  admU 
n!fl'4tor..«~.Mar.  13.  pi.  33.  S.  C.  tod  all  conceived  iliat  the  a£^ion  would  lie.  «  5ectil# 
a  crift  (L}  per  totum. 

18.  Debt  lies  in  bank  of  an  amerciament  aflefled  in  a  leet  by  the 
beft  opinion  of  the  Court.  But  quaere,  becaufe  it  was  not  much 
argued.     Br.  Dette,  pi.  179.  cites  10  H.  6.  7.] 

^  19,  If  I  deliver  money  to  A.  to  bejhw  in  charity^  and  before  he 
gives  I  countermand  it,  debt  lies  for  me  againft  him  for  the  mo- 
ney ;  for  the  property  is  ftiU  mine.  D.  22.  a.  pi.  135.  Trin. 
28  H.  8. 

20.  B.  retained  U.  to  be  miller  to  his  aunt  at  lox.  a  week  ; 
adjudged  that  debt  lies  no^  upon  this,  but  adion  on  the  cafe ;  for 
in  debt  it  is  requifite  that  the  thing  comes  to  the  party  that  pro- 
mifes  ;  and  fo  for  want  of  quid  fro  quo  debt  does  not  lie ;  but  per 

Cur* 


^Uf.  &is  Aiaiiitabs  a£^ion  upon  the  cafe ;  for  though  it  be  not 

beneficial  to  B.  it  is  chargeable  to  R,    Dy.  272.  a»    Marg,  pi.  31, 
cites  Mich.  26  &  27  Eltz^    Baxter  v.  Read. 

21.  The  words  of  an  obligation  were,  /  am  content  to  give  t9  A* 
10/.  at  Michaelmas,  Held  that  debt  or  covenant  lies  at  the 
ele£tion  of  the  plaintiff.  3  Le.  119.  pi.  169.  Mich..  27  £Iis. 
B.  R.  Anon.  | 

22..  Y;  was  an  innholder  in  a  great  town  in  the  county  of  S. 
where  the  feffions  ufed  to  be  holden^  and  the  defendant  was  a  gen-^ 
Pieman  of  quality  in  the  country  there,  and  he  in  going  U  the 
feffiem  ufed  to  hdge  in  houfe  of  the  faid  V.  and  there  took  his  lodg* 
ing  and  bis  diet  for  himfeif^  his  Jervants^  and  horfes^  upon  which 
the  debt  in  demand  grew;  but  the  faid  Y.  was  not  at  any  price  . 
certain  with  the  defendant^  nor  was  there  ever  any  agreement  made 
hetwixt  them  for  thejame.  It  was  faid  by  Anderfon  Ch.  J.  that 
upon  that  matter  an  a£tion  of  debt  did  not  lie.  And  therefore 
afterwards  the  jury  eave  a  vcrdidt  for  the  defendant.  3  Le.  161.  ^  315  1 
pi.  210.    Hill.  29  £liz.  C»  B.    Young  v^  Afhburnham. 

23.  Cafe  for  that  in  confideration)  he  on  fuch  a  day,  &c.  had 
tontraffed  with  and  by  his  bill  of  articles  had  bargained  and  fold 
tint 9  the  defendant  and  his  heirs  a  meffuage^  the  defendant  promifed 
to  -pay  the  plaintiff' y>oL  on  fuch  a  day^  which  he*  had  not  paid  ; 
and  upon  demurrer  it  was  adjudged^  that  this  a£iion  would  not 
lie,  becaufe  in  this  cafe  he  might  have  an  adion  of  debt ;  and 
where  a  man  may  have  an  a£fion  at  common-law  (as  debt  is)  an 
action  upon  the  cafe  will  not  lie.  2  And.  53.  pi.  39.  Trin.  38 
Elizi    Wade  v.  Branch. 

24.  A.  delivered  i6/«  to  B.  to  keep  for  him  the  (kid  A.  and  to  Ow.  86.  s. 
be  re-delivered  and  paid  to  the  faid  A.  upon  his  requefi  i  it  was  C.heidac 
fnfiftcd  that  debt  lay  not,  but  accompt ;  but  adjudgedthat  on  B's  '^^^^i^y' 
refufing  to  pay  it,*  upon  A's  requeft,  debt  did  lie  for  A.  againft  B» 

D,  20.  b.    Margi  cites  40  £liz.  C*  B.    Bretton  v.  Barley. 

25.  A  man  made  a  leafe  for  life  rendering  renty  and  far  non* 
payment  to  re-enter ;  and  afterwards  he  brought  an  adioa  of  debt 
for  the  fame  and  recovered.    Ibid.  21.  a.  Marg. 

26.  A  man  delivers  money  to  another  to  buy  certain  things  for 
bimy  and  he  does  not  buy  them,  the  party  may  bring  an  a^on  of 
debt,  but  he  faid  that  the  plaintiff  ought  to  aver,  that  the  defendant 
had  not  re^-delivered  them.  Ow.  06.  cited  by  Glanville  as  ad- 
judged. Hill.  41  Eliz.  in  cafe  of  Bretton  v.  Bamet.  * 

27*  Walmfley  took  a  difference  between  goods  and  money  ;  for 
if  a  borfe  be  delivered  to  be  re-deljvered,  there  the  property  is  not 
altered,  and  therefore  detiriue  lies.  And  if  Portugal's  or  other 
money  that  may  be  known  be  delivered  to  be  re^delivered,  a 
detinue  lies,  for  they  are  goods  known ;  but  if  money  be  deli* 
vered  it  cannot  be  known,  and  therefore  the  property  is  altered, 
and  therefore  debt  will  lie.  Ow.  86.  Mich.  41  &  42  Eliz. 
Bretton  v.  Barnet 

28.  A.  gives  money  to  B.  to  buy  wares,  and  B.  does  not  buy 
iSmu    XHht  was  maintained  for  the  money.    D«  ao.  a*  pL  no. 

#C  c  2  in 
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in  Marg.  cites  it  as  a  cafe  cited  by  Glanvil.'    Mich.  41  &  42  'EltZm  . 
as  adjudged. 

29.  A.  delivered  a  horfe  te  B,  with  orders  to  Jell  him  for  3/. 

Adjudged  that  debt  did  not  lie,  but  an  account  ror  the  horfe  and 
the  profits.  D.  20.  Marg.  pi.  120.  cites  Trin.  2  Jac.  i.  Hol- 
comb  V.  Sum  wood. 

30. .  A.  delivers  money  to  5.  to  pay  it  to  C  for  the  debt  ^f  A^ 
A.  hirnfeif  afterwards  paid  the  deht^  and  afterwards  B.  pays  the 
money  to  C,  and  it  was  ruled  that  an  atflion  of  debt  lies  againft  C. 
for  the  lift  money)  for  the  lad  payment  was  upon  a  tacit  con- 
dition, if  the  debt  was  not  Jiaid  before.  Cited  per  Cur.  Noy.  22. 
Trin.  15  Jac*  C.  Bi  in  cafe  of  Spark  v.  Richards. 

31.  In  ali  cafes  where  the  party  who  receives  money ^  is  to 
have  any  aUownnce  or  reward  for  the  receiving  thereof  an  ad^ion 
of  account- render,  and  not  an  adion  of  debt,  or  upon  the  cafe 
muft  be  brought  againft  him.    L.  P.  R.  30. 

32.  An  action  of  debt,  or  an  atSion  on  the  cafe  upon  an  in-> 
fimul  computaflet  lies  at  the  eledion  of  the  plaintiff  againft  oni 
for  receiving  money  of  a  third  perfon  for  the  ufe  of  the  plaintiffs 
although  he  had  no  authority  given  him  to  receive  it ;  Hill.  23 
Car.  I.  B.  R.  For  it  is  the'intereft  chat  the  plaintiff  hath  in 
money  paid  for  his  ufe,  that  gives  him  the  caufe  of  adiion,  and  it 
is  a  receipt  of  the  money  that  makes  the  otjier  party  liable  to 
the  ai^ion,  and  |  it  matters  not  by  what  authority  he  received  it. 
L.  P.  R.  30. 

33.  An  adion  of  debt  was  brought  againft  the  defendant  upon 
an  infimul  computaverunty  and  a  verdi£land  judgment  given  againft 

C  34^  3  h\m^  whcfreupon  he  brought  his  writ  of  error,  and  afligns  for  error 
that  the  a^ion  was  brought  againfi  him  for  rtnt  as  a  tenant  of 
land  and  not  as  a  receiver^  and  therefore  an  account  did  not  lie ; 
Roil  Ch.  J.  cited  20  H.  6.  Rent  alone  lies  not  in  account,  be- 
caufe  rent  is  a  certain  thing,  and  it  is  alfo  the  realty;  but  if  rent 
be  mixed  with  other  things ^Je^n  account  will  lie  ;  but  here  it  ap- 
pears the  z&XQKi  is  brought  againft  the  defendant  as  a  receiver, 
and  if  one  receives  money  due  to  me  upon  obligationy  I  (hall  have 
either  an  action  of  account,  or  an  adion  of  debt  againft  him,  fo 
if  he  receives  my  rents  without  my  confent.  Therefore  let  the 
judgment  be  affirmed.  Sty.  287.  Trin,  165 1.  Hamond  v^ 
Ward. 

34.  The  nature  of  a  debt  is  not  changed  by  an  account  no  more 
than  accounting  with  an  executor,  but  a  fpecific  promife  to  the 

'  hufband  to  pay  him  a  debt  due  to  the  wife  dum  fola  may  alter 

the  debt.     Sty.  473.    Mich.  1655.    Conie  v.  Lawes  alias  Lewi?; 

35.  /  oblige  myjiif  to  pay  fo  much  at  fuch  a  day  and  fo  much  at 
fuch  a  day,  covenant  lies,  elpecially  if  both  days  are  not  paffed  3 
but  Ch.  Bar.  Bridgman  doubled  how  the  law  would  have  been 
if  the  words  were  teneri  ^  firmiter  obligariy  becaufe  thofe  words 
found  in  debt  and  not  in  covenant.  Hard.  178.  Hill.  12&  13 
Car.  2.  in  Scacc.    Norris's  cafe. 

36.  IndhSfments  for  clipping  being  found  againfi  W,  h*^gavi  Ki 
(tNcvrgSLtefolicitor  70A  to  procure  bis  dif charge  and  for  his  pains ; 

and 


and  W,'  not  being'  profecuted  on  thde  indiiSlQients  he  brought  nn 
iA5)e)>i|a^i5  aflTumpitt  againft  K«  for  the  whole  70L  Upon  the  trial 
before  Holt  Ch«  J*  it  being  proved  that  the  defendant  confefTed' 
that  he  bad  dijpofid  of  this  money  in  bribes  \  the  jury  by  direSioii 

fave  a  verdi^  for  the  fJaintin.  Ld.  Raym.  Rep,  89.  Trin, 
W.  3.  Wilkinfon  v.  Kitchin, 
.  37.  If  one  covenants  or  ^r^avrr/^jy^/riWi^  upon  receipt  of  goods 
to  be  accountable  for  them,  if  he  will  not  account,  aiStion  upon 
t^e  covenant  or  promifc  will  {ie,  and  an  a^Stion  of  account  ]ie$ 
upon  the  general  receipt.  Per  Holt  Ch:  J,  1 2  iViod.  51 7,  Pafch. 
^3  W.  3.  B.  R.  in  cafe  of  Spurraway  v.  Rogers. 


[K,  2,]     Debt,    On  Penal  Sialutes^  though  not  ex- 

prejfed  in  the  Statutes.^ 

f  iS.  [!•]  TT  THERE  hy  the J!atute of  1^  H.  8.  ^<»f  •  5-  and  the 

VV    letters-patents  oiF  the  King,  it  is  ena^ed.  That  ' 

iyerj  one  that  traStfes  fhyftck  in  London  without  lifenje  of  the 
College  of  Phyncjans,  /ball  forfeit  for  every  month  5/.  one  moiety 
fo  thi^^ing,  and  the  othef  to  the  college ;  though  no  adion  is 
appointed  for  it,  vet  thev  have  an  a£lion  of  debt  for  it.  Trin* 
i^  Jac.  B,  R.    College  of  rhyficians  adjudged.] 

[19.  [2.]  An  a^ion  pf  debt  lies  upon  thejlatute  of  7,  E.  h»  for 
the  treble  value  for  not  fetting  forth  of  tithes^  though  the  ftatute 
does  not  mention  any  a^ion  but  only  that  he  (hall  forfeit  the 
treble  value,  and  does  not  mention  to  whon)  he  (hall  forfeit  it, 
nor  by  what  a<%on  it  (hall  be  recovered.  Co.  Entries. 
And  this  is  now  the  common  practice.]  r347  "^* 

[20.  [3.]  An  a£tion  of  debt  lies  by  a  fberliff  upon  the  ftatute  M0853.pi. 
of  28  £iiz.  cap.  ^.for  his  fees  given  by  the  ftatute,  for  an  execu-  **^^  ^  ,^' 
tion  ferved  by  him,  though  the  ftatute  does  not  fay  that  he  (hall  J„i"ihough. 
have  his  fees,  or  any  action  for  them,  but  only  fays,  that  he  (ball  thr  ftatuu 
not  *talce  for  any  execution  ferved  any  ponfideration  or  recompence  *^°**  "*** 
befides  that  thereafter  in  the  faid  ?&  mentioned,  which  it  (hall  fioofo/his' 
be  lawful  to  be  had  and  received,  fcillcet,  i2d.  for  20s.  where  tecs,  yet  it 
the  fum  does  not  exceed  lool.  and  6d.  where  above  lool,    14  Jac.  ^^'"^ '  ****• 
B.  R.  bctweer^  Proby  and  Lumly,  plaintiffs,  and  Mitchel,  de-  tion*isg?vcn 
fendant,  adjudged.    Intratur.    Pafch,  14  Jac.    Rot.  531.]  *>y  iha^  lav 

ty.       .    ■       Roli.  Rep.  404.  pK  34.  adjudged  ;  and  it  was  faid,  that  there  was  no  precedent  of 

fttch  a£lion  baviog  been  brought  before. Noy»  75»  76*  S.  C.  cited  as  adjudged^  -S.  C. 

filed  u  adjudged.    Poph.  173. S.C.  cited  Lat.  51.—-^ — See  tit.  Fees,  per  totum. 


(L)    Upon  an  Account, 


[ 


1  ■* 

l.T^EBT  lies  upon  an  account  before  himfelf.     45  E.  3. 
1.^  14.  b,    7H.  4.  14.  b.] 

.  .  fa*  Debt,  lies  for  the.  arrearages  of  an  account  again/t  the 
bailiff  of  a  manor.     ^  H.  4.  3.] 

C  c  3  [3.  If 
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[3.  If  the  bailiff  of  a  manor  ^counts  fir  ihi  ijfk^  hi/ore  Atf 
ar4  ieviahh^  an  aSion  of  ieht  lies  fir  tbi  arrearages^  for  he  hath 
voluntarily  charged  himfelf  with  them.     13  H.  4.  I2«  b.] 

I4.  If  upon  the  account  of  a  bailiff  of  a  manor,  it  appears,  dial 
he  hath  fhid  more  than  he  reQeivea^  he  may  have  debt  for  this 
furplufage,     7  H.  4.  3.] 
Br.  Debt,         [5.  if  upon  the  finding  the  furplus  the  hrd  frmniffs  ^^t^y  ^U 
c!'inTnf  *  *^  bailiflF  may  have  debt  for  it.    29  E.  3,  25.  b,] 

mention  is  there  roacfr  of  any  promife  of  the  lord,  but  only  of  fait  being  «vcr  p«idi  aadthat  il| 
debt  brought  by  the  bailil^  tt|e  lofd  was  pofDpelU(i  tp  aofwer, 

r*i-^-^       [6.  If  a  man  accounts  before  auditors  fir  a  thing  that  lies  not 
F0L599.    in  account^  as  for  a  contrary  debt  lies  nqf,  for  the  arrearage  of 
*— *v— ^*  the  account.     8  H.  6.  lO.  b.  15.  h.l 

Debt  upon 

arrrars  ofaccouMt  the  piaimiff  wat  examii|ed|  and  found  that  it  ^\%  for  tfrtatn  fiuff  hwiht  of  the 
pKiiniiif.  and  ior  this  he  bad  accounted  before  auditori,  and  becauie  it  did  not  lie  in  account,  be 
v^as  commanded  to  amend  the  count,  or  the  defendant  fliall  be  difmifled,  by  which  he  declared 
upon  a  confab.  Br.  Debtf  pi.  Sg*  cites  8  H^  6.  (o.  But  in  fuch  a  cafe  the  fame  year,  fol.  i^<t 
the  plainiifF  would  not  amend  his  count,  by  which  the  defendant  made  his  law  immediately. 

[7.  If  a  man  zcQOMViX&  againji  another  as  receiver  to  o^^^ngir^^ 
if  the  defendant  be  found  in  arrearages  before  auditors  affigned^. 
debt  lies  not  for  the  arrearages  upon  the  account)  becaufe  it  ap-*. 
pears  that  he  is  not  accountable  to  the  plaintiff,,    20  H.  6.  6.] 

f  8.  But  in  ah  account  as  receiver  of  the  plaintiff^i  if  the  de-t 
fehdaat  be  found  in  arrearages,  debt  lies  for  it  upon  the  account% 
thcupj)  infiSf  he  never  uas  bis  receiver.    20  H.  6.  6.  b.  contra.  J 
[9.  Debt  lies  againft  executors  upon  tl\e  arrearages  of  an  account 
by  the  execute^  himfelf^  of  receipts  by  the  tejlator,    2  H,  4.  13.  b.] 

[10.  And  the  Court  \ti  this  cafe  may  be  of  receipts  in  general^ 
\^*ithout  mentioning  the  particulars,  becaufe  the  ^^fendant  wa^ 
party  thereto.     2  H.  4.  13.  b.] 
Roll.  Rep.        [n.  In  a  writ  of  account  againil  another  as .r^ceiver^if  At  de^ 
8:^pJ-  3*«    fendant  he  found  before  auditors  in  furplus,  yet  he  Ihall  not  have. 
judged' -1     ^^^^  againft  the  plaintiff  for  it,  inaimuch  as  he  is  chained  as  re-* 
2  BuUt.a77,  ceiyer,  ^nd  not  as  bailiff,  for  a  receiver  fhall  not  have  any  ren 
•78-  s.  Q.    compcnce  of  his  travel,  &c.     Mich.  12  Jac.  B.  K.  between  th^ 
» J"  g<-  •     jjjrj  of  Suffolk  and  Floyd,  adjudged  upon  demurrer.] 
C  34^  3       ?^«  Debt  by  executor,  and  counted  how  aftranger  by  his  wiS 
h/:d  deviftd  ioc7.  to  the  tejlator  of  the  plaintiff  which  came  to  th^ 
hands  of  the  defendant ,  who  recited  by  indenture  that  it  came  to 
his  hands,  an  ^  that  he  had  delivered  40/.  to  y»  N»  for  ,the  uft  of 
the  tejlator,  and  fo  there  remained  60I.  in  his  hands  for  whic^ 
zdCxon  accrued  to  the  plaintiff  as  executor,  and  by  award  the  de« 
fendant  was  compelled  to  anfwer  without  other  contrad  or  ap« 
pointment,  and  \vithou{^  being  put  to  aAion  of  debt.     Br*  Deb^ 
»        pj.  186.  cites  II  H.  6.  39. 

13.  It  was  held  for  law,  that  where  two  joint  enants  zreofa  ma* 
nor,  and  the  one  of  them  affizns  au£tors  to  hear  the  account  of  thf 
bailiff  of  the  manor,  who  is  found  in  arrear,  the  a£tion  of  debtJbaU 
^e  brought  in  both  their  names,  J^C     The!.  Dig.  26*    Lib.  2« 

C.-2.  S,  17,  cites  P^cb.  18  £,  4. 3, 


I 
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[L.  2]    For  otKcr  Matters.] 


j[i2.  [t,]  TF  a  c$rp$rathn  that  ^^ j  p^wir  by  charter  or  pre-  j  Rep.  64. 
X  fcriptjon  to  make  by-laws,  mahs  a  by-law  and  that  £.J"^  |^ 
if  it  be  hroke^  U  forfeits  certain  fum  to  the  corporation  ;  though  ciarii  v. 
it  be  not  appointed  by  the  by-law  that  it  IhalJ  be  recovered  %y  G»p«,  5.C. 
a£lion  of  debt,  yet  an  aftion  of  debt  lies  for  k,  bccaufe  this  is  a  ?^V*^a  ^^ 
duty  in  the  corporation,  this  being  a  by-law,  and  this  fmn  ftv-  pj^t'Lc: 
(eited  to  them.     Co.  5.    Clark  64.    Hebert's  Reports  279*  j  '"'^  '^ 

oote»  tliere* 

[13.  [2.]. Debt  lies^r  an  amercement  in  a  c$ttrt*iar9n.     Ho-  Hob.  t;o6. 
Vert's  Reports  279-]  fJl^ 

Cfa.  I.  S.  P, 

[14.  (3.]  If  a  tali^  be  deliverti  U  a  euflBnuTy  debt  lies  for  Hob.  to6. 
it  as  foon  ai  the  money  comes  to  his  band,     i  Hi.  7.   Hubert's  g"  c  nJ^ 

Reports  279.  ]  by  Hobart. 

Ch.J. 
^  Where  the  Ktag  ts  indebted  to  me,  and  al^gos  mc  to  take  it  by  the  baniis  of  a  enllomer,  and  de- 
Jivevt  me  a  latley  of  it,  I  by  (hewing  of  the  ulley  to  the  cuftomeri  (haU  have  a£lioo  of  debt  npo* 
It  againft  the  collomer,  if  he  haa  eooogb  to  pay.     0r.  Debt,  pi.  17.  citea  tj  H.  6.  9.>  S.  F. 

Br.  Debt,  p).  a  so.  citrt  37  H.  6-  1 5  and  if  trv^al  htvi JevtrfJ  t^Uifi  to  be  paid,  ^c.  ihe  flleBf 
it  charged,  Jfrjf  to  him  ivhojhextt  him,  and  u>  to  the  fecond,  and  (d  to  the  third,  as  )oo<^  u  he  ha  J 
iflTfta  in  hia  hand^  to  pay,  and  the  adminiftrator  of  the  creditor  (hall  have  a^oii,  by  AteWing  [t%% 
taliey]  of  the  inteftate  againii  the  colledor.  And  at  ibidem  is,  that  he  who  Ihewa  talley  ougbi 
Id  o^er  ac^uittaagfc       1     i    Br.  Tail  de  Exchequer,  pi.  1 .  titca  S.  C. 

[JSs  f4-1  If  there  be  a  cujtom  that  if  any  breaks  theftund  of  S.  P.  by  Ho- 
the  manor,  that  he  Jhal/ pay  3I.  to  the  lord;  admitting  this  to  Hob.«^6m 
be  a  good  cuftom,  4n  a<Stion  of  debt  lies  for  it,  ii  H.  7.  14.  by  pLafio-ciin 
9|]1  the  Juftices  J  5.  c.-Bc. 

•'.  *-*  Debt,  197. 

fitea  «^  H.  7. 4Q«~Br.  Prefeription,  pL  40.  citct  S.  C«^— -Br*  Debt,  pi.  139.  cites  1 1  U.  7.  a^, 

5.  Debt  was  brought  for  that  the  defendant  had  a  leet,  and  his 
i^eward  commanded  the  defendant,  being  bailiiT,  to  make  a  pannel, 
who  would  not,  by  which  the  Jieward  affejfed  a  fine  upon  him 
of  40s.  and  the  lord  brought  a6Hon  of  debt,  and  the  defendant 
demurred  \  quaere,  and  fee  Debt  of  relief.  Br.  Debt^  pi.  85.  (bis) 
cites  7  H;  6.  12. 

6,  Debt  was  brought  upon  a  euftoniy  thai  if  any  break  the  pound  C  3  f  9  J 
*rfth€  lard  in  his  manor  of  D.  that  be  fiudl forfeit  3/.  and  that  fuch 

a  one  broke  it,  &c.  Unde  adio  accrevit,  &c.  And  by  the  Juf- 
tices )  ff  the  cuftom  was  good  as  they  thought  it  was  not,  becaufe 
k  cannot  bind  ftcangers,  then  th^  aAiqn  mall  lie  well,  quod  nota^ 
And  yet  he  cannot  prescribe  in  the  action,  Br.  Dette,  pi.  127. 
cites  21  H.  7.  40. 

7*  In  debt  brought  for  a  fine  impofed  by  a  corporation  ^gain/I  one 

^gleifed  baily^  for  refufing  to  take  the  declaration  impofed  by  the 

'^atute  of  corporations,  whereby  the  eledion  became  void.    After 

^dgment  for  the  DlaintifF,  it  was  afligned.  for  error,  that  the 

fiatute  (13  Can  ft.)  did  not  enable  the  impofing  any  fine,  but 

C  c  4  only 


'MWi 


only  made  the  office  void.  But  the  Court  held,  tbit  the  refuia} 
of  the  oath'  i$>  by  a  means,  the  rfeifuial  of  the  office,  and  confer 
quendy  within  their  power  given  by  the  charter  ^  fine  for  refufid 
to  accept  the  office  ;  and  fo  judgment  was  affirmed.  3  Lev.  ixd. 
Pafch.  35  Car.  2.  C.  B.    Starr  v.  the  Mayor  &c.  of  Exeter. 


(M)    Vjffon  what  Judgment  or  other  Record  it  lies. 


•  Br.  DeKt»  [i.    \    MAN  may  have  an  action  of  debt  upon  a  Jlatute-^ 
|L  33.  ekes        jfi^  chanty  for  it  is  in  nature  of  an  obligation,  and  the  fe 


» 

5.^;  ,  o        fcalof 

^bi  Debt,  the  party  is  put  thereto.    ♦  43  E.  3.  2.  b.    \  -^E.  ^  27.    15  H. 

pl.i49.citet  7.  16.1 

S.  C.Du-'    ' 
biutur. 

[2.  But  no  adion  of  debt  h"cs  upon  a  Jiatute^Jiaple^  for  the 

feal  9f  the  forty  is  not  put  thereto^  and  this  is  a  duty  made  by  a^ 

fpecial  law'y  which  was  not  by  the  ^common  law^  and  therefore  he 

fliall  not'  have  other  remedy  for  it  than  the  fiatute  hath  provided. 

X5H.  7.  16,] 

[3.  But  quaere  whether  an  a£bion  of  debt  lies  upon  a  recog^ 

nizance  in  nature  of  a  flatute-Jiafle^  inafmuch  as  the  feal  of  the. 

conufor  is  pul  thereto.  J  ' 

Br.  Debt»         [4,  An  action  of  debtlie$  iy)on  a  recognizance,  taken  in  Cfyancery^ 

pi.i«8.      D.  22  EL  369.  52.}  ;         '        • 

36  H.  6.  a. 

[5.  So  an  aftion  of  debt  lies  upon  the  tenour  of.fuch,  recogni- 
zance.    D.  12  El.  369.  52.] 
r*^-^^-n       [6»  An  aSLon  of  debt  lies  upon  a  recognizance  taken  before  thf. 
Foi,6oo.    Mayor  of  London.     D.  4,  5  El.  219.  S.  9.  J 

Cro.  E.  186, 187.  pi.  1 1.    Trin.  3a  Eliz.  B.  R.  in  cafe  ol  Chamberlain  v.  Thorp.  S.  P.  appeart.-*-^ 
Lc.  130.  pi.  178.  S.  C.  &  S.  P.  appcarg. 

Debt  was  [7.  If  jf,  be  bail  for  5.  in  Banco  by  recognizance  acknorujledged  b^. 

a^reco^^ait"  *""'  ^"^  ^^^^^  judgment  is  given  againji  5.  for  the  damages  and 
zaoce  in  cofisy  and  aftcf  2i  fcire  facias  is  fued  upon  the  recognizance  againji  jC 
Chancery,  and  judgment  is  had  thereupon  againft  him,  an  a£tion  of  debt  lies 
cia!ai«on^'  ttp^w  this  judgment  againji  A.  and  if  he  hath  judgment  therein,  l^c 
v.'as,that  may  rake  his  body  in  execution  thereupon,  though  he  could  not 
cognovit  fc  lake  his  body  in  execution  upon  the  judgment  in  the  fcirc  fecias. 
ih^piain'."^  Mich.  10  Car.  B.  R.  between  Rigault  and  Carrkk,  adjudged 
tiff  had  *  upon  a  demurrer  per  Curiam,  and  the  defendant  taken  in  cxe- 
j.dgmfni.  cution  accordingly,  and  this  afterward^  affirmed  in  a  writ  of 
*L3iOJ  crror.J  .  ^ 

^8..  If  A.  be  bail  for  B.  in  a  recognizance  of  lOoL  in  Banco,  vx 
^n.adtion  againft  B.  in  which*  A.  acknowledged  himfelf  to  be  bound 
in  lOoL  that  if  B.  be  conlemned  in  the  a^Iion^  then  he  Jhall  pay  tko 
inoney^  or  render  his  body  to  prifon^  or  he  will  pay  it  for  him ;  an 
adioii  of  debt  lies  upon  this  recognizance,  aUegingy  that  judgment 
was  had  in  thejaid  a^ion  againji  B.  for  IQO/.  ifnd  that  B.  did  mi 


fgf  h^  nor  rutder  his  hdf  U  prijonj  and  that  A.  bad  not  paid  h^ 
for  A.  mav  aid  himfelf  by  plea  in  this  a&ion^  as  well  as  ne  may 
Ijpon  the  Kire  fiicias  upon  the  recogni»Mrice.  Hill.  14.  Can  B.  R^ 
between  Holnies  an4  Fa]doc.  Iptratuf)  Mich^  14.  Cs^n  Rot.  463,* 
a  writ  of  error  was  brought  iipon  a  judgment  given  in  Bapco^ 
in  an  a^ion  of  debtiipqn  fuch  recognizance ;  bu(  the  parties  afte( 
^eed.     But  Mafter  HoddeiHfn  faid  fuch  actions  are  ufual. j 

9*  bibtjbr  40/.  iipon  account  and  2o/.  tiPoft  Uan  i  the  d^endant 
pleqde4  ^^^  ^^  granted  to  the  plaintiff  tq  levy  it  upon  bis  land  in 
p.  and  C  which  he  l^as  levied ;  and  per  Belk.  it  is  no  plea ;  for 
the  grant  is  void  i  for  he  cannot  levy  it,  quod  non  negatur,  by 
IPi^hich  l^e  pleaded  ut  iupra;  and  conclud^d^  and  h  he  owed  him  no^ 
fbingj  an4  a  good  pjea  now,  per  Thorp.  Br;  Dette,  pi.  2^.  ciceti 
41  E.  3.  7- 

10.  So  to  plead  pi^menf^  and  conclude  nihil  debet j  and  this  upon 
fontraifs  i  contrary  in  debt  upon Jpeciaity.    Ibid,  ^ 

11.  If  g  man  recovers  land  and  damages  in  ajjife  in  ancient  d^  Br.Debt.fkU 
ftepie^  and  the  defendant  has  nothing  in  the  franchise  to  render  da-  »8«'  ?•  ^t 
mageSyS^  iii  London,  &c.  there  the  plaintiff  may  have  debt  in  C.  B.  "cT**^ 
of  the  damages^  and  count  upon  the  recovery^  or  may  remove  tho 

record  into  Chancery  and  find  it  into  Banco  by  mittimus^  and  JhaU 
have  fcire  facias  thereupon^  andfo  to  have  execution  in  bank  upon  the 
reconl  of  another  courts  c(uod  nota.    Br.  Executions,  p).  75.  cites    • 
39  H.  6.  3.  4,  * 

12.  Debt  was  brought  in  bank  upon  recovery  at  E.  in  the 
Qqurt  ^of  Piepowder Sy  and  the  tenor  of  the  record  waf  fent  into 
Ciiancery  by  certiorari  and  fent  into  Bank  by  mittimvis,  and  the 
plaintifF  declared  upon  it,  Rolf  tendered  to  demur  for  the  not 
ihewing  of  the  record,  and  it  was  held  peremptory.  And  by  the 
opinion  of  the  Court  the  plaintiiF  has  well  declared,  by  which  he 
pafl'ed  over,  and  pleaded  nul  tiel  record^  and  fo  it  was  agreed  that 
he  may  do  notwithftanding  the  certificate  of  the  tenor  of  th^ 
record.     Br.  Dette,  pi.  85.  This)  cites  7H.  6. 18. 

1  i.  if  in  zfcire  facias  to  have  execution  of  an  annuity  the  plaintiff 
has  judgment^  upon  fuch  judgment  he  (hall  have  an  adion  ofdebr^ 
Per  Wray  Ch.  J.    4  Le.  186.  pL  287.    Mich.  17  &  18  Eliz. 
3*  R.  in  cafe  of  Barnard  v.  TufTer. 

14.  B.  recovered  in  a  fcire  facias  upon  a  recognizcmce  agdnft  T.  . 
and  afterward^brbught  an  s^Ion  of  debt  upon  the  fame  recovery, 
and  it  was  adjudged  mainUunable,  notwithftanding  that  it  was 
objeQedj  that  the  judgment  in  fuch  fcire  facias  is  not  to  recover  debt 
hut  to  have  execution  of  the  judgment,  4  Le.  186.  pL  287.  Mich, 
17  &  18  Eliz.  B.  R.    Barnard  v.  TufTer. 

15,  The  plaintiff  brought  tl  fcire  facias  upon  a  recognizance  ^te.  i8«« 
taien  in  the  Chamber  ofLoruton^  and  had  judgment  in  the  fcire  facias,  pi.s8t.8.c. 
and  how  he  brought  an  adion  of  debt  upon  that  judgment ;  and  *"  'otidem. 
upon  a  demurrer  to  the  declaration,  it  was  objeded  that  it  was 

fli,  becaufe  the  plaintiff  did  not  (hew  that  the  Chamber  of  Lon-     . 
don  was  a  court  of  record,  but  the  Court  faid,  they  well  knew 
(hiat  ttiofe  of  London  have  a  court  of  record,  and  that  they  have  f  351  1 
\ife(l  to  take  recognizances  there ;  and  Ld.  Anderfon  faid,  that 

admitting. 


IMlmittiog  the  recognizance  was  not  weD  taken>  jet  becavie  ii| 
the  fcire  facias  upon  it,  the  defendant  did  not  then  take  advan- 
tage thereof,  he  (hdl  he  bonnd  by  fais  (aid  admittance  of  it ;  and  ' 
he  (aid  that  it  was  in  a  manner  agreed  by  the  whole  Court,  that  ^ 
if  tipon  this  demurrer  here,  the  judgment  ia  London,  upon  tho 
fctre  facias,  be  reverfed ;  yet  the  Court  here  muft  prpceed,  and 
not  take  notice  of  the  faid  rever(aL  Le,  284*  pi.  384.  Hill.  29 
Eliz.  C  B.    HoHmgihcd  v.  King, 

i6«  Debt  Hpoa  a  judgment  in  B.  R.    The  defendant  fleais  4 ' 
writ  tf  smr  dtfending  in  the  Exchequer,  to  which  the  plaintiff 
demurred,  and  per  Curiam  judgment  pro  plaiatiiF  on  Worfley's 
cafe,    2  Keb^  659.  p],  13.    Trii}^  ^%  Car.  2^  B.  H*    Holmes  v^ 
Chamberlain, 


(N)    For  what  ^  Thing  the  judgment  icings  Debt 

lies  upon  it^ 
[And  in  what  Courts    PK  9t  lo.] 

«  Br.  Debt,  [i.  T  F  a  man  movtrx  iamogei  in  <r  ual  aHi&fij  #/  ia  a  writ  of 
jK^S.  ciicf  j^  ^^^  «  eoJinag€^  of  entry  fur  diffeifln^  he  may  bring  debt 
I  Upon  de-  upon  the  judgment  for  the  damages,  for  by  the  recovery  the j  are 
Imu  in  writ  in  the  perfona^ty.     ||  43  E.  3.  2.]  . 

•f  connigc 

daioaget  were  found  to  40I.  upon  %  writ  of  inquiry  of  damages,  and  one  wu  receivedt  an^ 
^aniagea  were  found  ygaii^t  the  tcpai;^  by  receipt  to  \Ji,  fad  dcb^  w^  brought  ot  the  ^U  £f ^ 
Debt,  pi.  830,  cite*  39  £.  3.  C|, 

B(.  Debt,  [2.  Sq  he  may  have  debt  for  the  damages  recovered  in  a  wri( 
ji.M.eit«  ^  ^^^    ^  ^^  j^  ^^  adjudged.] 

*  Br.  Debt,  f  3*  If  a  man  recovers  the  arrearages  of  0  rent-fervicey  he  fl^Jt 
pl.33.citet  not  have  debt  for  them  upon  the  Judgment,  becaufe  thefe  coiv» 
Fo?*t1»e  *  ^'  ^"^  *  freehold,    ^  43  E,  j.  2*   .Contra^  9  E.  4.  ^o.  b,] 

tbiag  is  certaia^ 

BcDebtfpK  [4.  So  a  nun  (hall  not  have  debt  for  the  arrearages  reooverecl 
S?a  S?P.  /«  a  writ  of  annuity.     43  E*  3.  2.] 

Br.  Debt,  [5*  Debt  lies  for  damages  recovered  in  a  mortdanceftor^  aa 
pi.  41.  cites  arrearages  of  a  rent.    46  E.  3.  25.] 

Finch,  clearly,  ihoogh  k  was  dbjoded,  <Im^  it  was  of  the  niture  of  the  real,  which  ia  franks 
tenement. 

In  debt  up-      [6,  Debt  ]tes  lor  arrearages  recovered  in  a  writ  of  actosM^ 

•Mint,  the  defendant  pleaded  arbitrement,  and  held  no  i^ea;  for  the  account  before  auditors  U 
m  a  «Mnaer  a  record.    Br.  Debt,  pU  1 08.  cites  4  H.  6. 1 7. 

[7*  If  a  man  recovers  a  debt^  debt  upon  this  judgment    43  £< 

[8.  If  a  man  recovers  debt  or  damages  in  London^  in  an  a^ion 
brought  there  by  the  cujtom  of  the  ctty^  which  ties  not  at  common 

iaigf 


K)cit  si» 

faw  In  ihi  c0Urts  $f  Wi^nrnfiiTy  yet  when  this  is  become  a  debt 
bv  the  judgment,  ^  aaion  of  debt  lies  in  Banco  or  Banco  Re* 
gis  upon  this  judgment.  Mich*  15  Car,  6.  &.  in  an  a£tion  be^ 
^  tween  Mafon  ana  Nichols,  adjudged  upon  a  demurrer  to  the 
declaration  J 

[9.  If  a  woman  be  endowed  of  pf^^Mi  land  by  the  ciiftom  Mo.  ^\%* 
0f  the  mancfr,  and  ihe  ncavtrs  dowtr  within  tbi  man$r^anJ.  4k*  P'l^^^'^i:^ 
mages  U  50/.  fir  tb€  fr^u  of  the  land  from  the  death  of  her  buf-  ^y  3  j^^.'^ 
band»  by  the  ftatute  of  Merton,  ci^.  r.  the  hufbaod  dying  feifcd,  tkcs  that  ' 
yet  fi)€  foaU  jM  tufifH  an  adion  of  Mt  at  tbi  eonmm  iawfir  tbi  ^^^  *^^<? 
damages^  for  upon  fuch  judgment  no  writ  of  error  or  fajfe  judg*  l--^_!^ 
ment  lies ;  but  the  remedy  is  in  the  court  of  the  (^)  manor,  •fo1.6oi^ 
or  in  Chancery*    Co.  ^  30.  b,  between  Shaw  and^Thompfon  L^.^i^v^^w. 

refolved.l  s  .  *  buiFeancr, 

e  cootra ; 
but  at  another  day  three  of  the  Juftieea  held  che  aAion  niai^iiia)>lei  becaufe  the  Court  Barom 
.  paanpt  hold  pltai  nor  4 ward  execution  of  fo  mocb  damages,  and  yat  the  damages  were  wcU 
aflefled  there*— —Cro.  £.  4a6*  pi*  2^.  S.  C,  but  the  only  point  there,  waa,  whether  (he  sight  re^ 
cover  damages  to  5q].  in  the  Court  jBaroo,  where  they  cannot  hold  plea  for  more  than  40s*  aB4 
the  whole  Court  held,  that  (he  miglit^  and  that  the  oamagel  were  wcU  awaidcd*  but  theothep 
^     point  does  not  appear  there,    Scd  adjornatur, 

[lo.  But  if  a  man  recovers  damages  in  a  writ  tf  rigbt^d^e^ 
in  natun  fjT  an  ajfift^  in  a  court  of  antient  ditnefh^  he  may  have  an 
^Ssxoti  of  debt  for  mefe  damages  at  the  common  law.     8  £•  4. 6.J 

21.  Diht  lies  of  execution  of  damages  recovered  in  writ  of 
wajle  or  a^ion  reali  for  the  damages  are  perfonaL  Br.  Exe- 
cution, pK  17.  cites  43  £.  3,  2. 

J2.  Where  a  o^an  recovers  in  writ  of  annuity  or  affife^  or  has 
livowry  for  refti  which  is  frank^tenfment^  and  recovers  the  arrears 
tuitbout.  cifts  and  damages^  he  (hall  not  have  adion  of  debt  of  it^ 
but  Jcire  facias  \  for  it  is  real,  kut  where  he  has  judgment  of  it 
vfiti  cojis  and  damages^  which  goes  to^etheri  fo  that  it  be  mixed 
with  the  perfonalty,  there  lies  writ  of  debt  \  note  the  diverllty  per 
Cur,     Br.  Dette,  pi.  212.  cites  23  H.  8. 

13.  In  an  aAion  of  debt  for  90I,    The  plaintiff  ^ifrZt7r#^/  tpsod  Asia  the 
psm  recuperajet  coram  Jufiiciariis  d/e  banco  apud  Weftm*  goLpro  J}"®^^'** 
dan^  agamft  the  defendant,  prout  per  record  &  procefs*  qua  donC  ntStt^,^ 
rex  (f  regime  coram  eis  caufa  erroris  in  eifdem  corrigenda  venin  Ee  more  at 
.y2rr.  &au«  in  Cur.  di£ti  domini  regis  &  dom*  reginje  in  pleno  ^^^^Ai 
roborc  &  vigore  remanent  mjnime  revocat*  plen*  apparet  per  quod  10  (F.)     . 
adio  accrevit,  &c.     To  this  the  defendant  denuirredyfuppojing  that 
$be.  judgment  was  fufpended  fo  far  that  an  aAion  of  debt  could  not 
be  brought  upon  it,  pending  the  writ  of  error.     But  the  Court 
jield,  if  the  defendant  could  indft  upon  this,  be  ought  not  to  have 
demurred  $  but  to  have  pleaded  fpeeially^  and  demanded Judgnunt  i 
if  the  plaintiff  fhould  be  anfwered  pending  the  writ  or  error  j  fo 
Judgment  was  given  for  the  plaintiff*.     So  if  he  had  pleaded  in 
par  of  abatement,  that  a  writ  of  error  had  been  pending,  the  plea 
4)ad  not  been  good.    2  Vent,  261*    Mich.  2  W.  &  M.  in  C.  B» 
jBidduIph  T«  Daibwood. 


(O)  At 


•313  2W^ 


(O)    At  what  Time^ 

£!•    AT  common^law  if  a  man  had  recovered  a  debt^  he  mighft 
JLJl  have  had  an  a£kion  of  debt  upon  this  judgment  afier  thp 

year.  43  E.  3.  2,  b,] 
Cro.E.6o8.  *  [2*  If  a  man  fues  zjiire  facias  upon  a  recognizance  in  Chancery^ 
P^' *o.  S.C.  ahd  has  judgment  thereupon,  and  an  //*^//  is  awarded  thereupon, 
Jufticcs^  *  *^  feenas  he  rimn^  i^tft;^  an  adion  of  debt  upon  the  recognizance  af^ 
held,  that  ierwardsj  inafmjiich  as  he  hath  elected  ar\otl^er  courfe  \o  have  his 
he  might     ^^\y^^    Contra,  P-  40  El,  B.  R.  betweeq  Oowper  and  Langworth, 

flcgit.and    adjqdged,]  •   ^ 

the  jtxdg-  [3.  So  after  the  recovery  in  tl^e  fcirc  facias,  though  he  does  not 

^?^ ^^ }^^  fue  2Siy  elegity  yct^debt  lies  upon  the  Feg<^nizance,  inafmuch  as 
on  the  re-'  ^^  ^^  changetd  into  a  new  judgment.  Contra,  P.  40  £1.  B.  R« 
cognUtnce   between  Cowpcr  ancj  Langworch,  per  Curian^,] 

being  in  ' 

force,  he  might  have  nevr  a£lion  of  debt.  So  if  one  recovers  in  debt  upon  an  oMigation,  yet  (hat 
leroainiog  in  force,  he  may  have  a  new  a£lion;  for  Popham  faid,  the  dmercncc  \i  where  on« 
recovers  in  trerpafs)  or  other  aftion,  wherein  he  recovers  nothing  certain,  but  damages  only^  if 
he  has  judgment  in  f«ch  »n  a^lion,  there,  when  that  judgment  i«  in  for^e,  he  cannot  hay*  9  new 
fftion;  but  where  the  thing  which  is  demanded  is  certain,  as  debt,  iScc.  it  is  otherwifc.  Where- 
fore it  wai  adjudged  for  the  pbintiif. Mo.  545.  pi.  72^.  S.  C.   hfld   accordingly  bjf 

Popham  and  Fenuer,  ab'fcotibua  Gawdy  and  Ctrncb.      •  _  « 

Thooi^h  it  [^^  Jf  a  man  recovers  damages  in  a  writ  of  entrjiy  and  fues  an 
fhcwnThtt  ^^^^^  ^°^  them,  although  the  elegit  be  not  returned^  yet  he  flfvall  no^ 
the  writ  have  debt  upon  the  judgment  afterwards,  becaufe  he  hath  made 
was  retura-his  eleftioo  upon  record.  D.  13  EL  209.  34.  The  fame  law  i£ 
was'fervcd,  ^^^  extent  be  returned  upon  the  elegit,  afthough  the  ^arty  difagreei 
and  the    *  thereto.    ♦  50  E.  3.  5.  b.J 

moiety  of  ... 

the  I»nd  extended  was  delivered  to  the  pUinti{r.     I).  2^.  b.  S.  C.  Cpys^  it  fcems  to  be  a  bar; 
becaufe  the  plaintiff  cannot  vary- in  purfuit  of  the  cxccuuon  of  that  whereof  be  ^ad  ipadc  cleft^ 
tion  of  record,  itc*  and  the  reporter  adds,  ideo  qu«rc. 
^  Br.  Debt^  pi.  49.  citca  S.  C.  but  ad(U  a  (juaere, 

Br.  Debt,  [  c;,  If  a  man  recovsrs  a  debt,  and  after  the  parties  refer  iheny^ 
11  H!4?it!y^'^^^  /<7  an  awqrd^  and  by  affent  the  plaintiff  was  dijmijfed  of  the 
$-  P.  See  Court'i  by  this  word  '(dimittitur)  he  (hall  never  have  an  action 
•!*•  ^*5«"-  of  debt  upon  this  judgment,  becaufe  he  was  once  intirely  dif- 
tioB(Ua.t),  „fjj(ij.j  ^f  tijg  Cqurt  to  have  any  execution  there,     li  H,  4.  44. 

adjudged.] 

[6.  \^So']  if  a  man  recovers  debt,  and  hath  the  party  in  execution^ 
'     and  he  efcapesy  he  fhall  not  have  debt  upon  the  judgment  againft 
him  afterwards,     Dub|tatur,  II  H.  4.  45.] 

[  7.  If  a  man  by  indenture  acknowledges  to  J.  S.  that  he  bath  fa 

much  of  hii  money  due  to  him  in  his  hands,  without  limiting  any 

day  ofpaymenty  yet  debt  lies  prefently,     11  H,  (S.  39.] 

And  the  [o.  If  a  man  bargains  with  another  to  enfeoff  him  of  Certain  land 

oiher  haa  no  far  a  certain  furri^  fo  that  there  is  a  full  bargain  between  them,  he 

aaion  on  *  "^*y  demand  the  money  in  a  writ  of  debt  preiently.'  20  H.  6.  34.  b.J 

Ue  cafe*  for  itwaabia  folly  not  to  uke better  fccurtty.   Br.  Debt,  pi.  99.  cilea  t  H.  6. 44.  byKewton. 

9.  If 


T>M*  sill 

*  [9.  If  a  man  hafes  lands  for  years,  referving  jiarly  20i.  at  fiur  S.  P.  Br. 
quarters^  debt  lies  for  one  quarter  before  the  other  are  paft,  be-  ^t'^^**  h^|* 
caufe  it  favours  of  the  realty,  and  is  as  feveral  contrails.    Co.  i6.-~RoU. 

Lit.  47.  b.]  Rep.  aai. 

p).25.  S.P« 
agreed.  Trin.  13  Jac.  B.  R.  In  Scarlett's  cafe;  and  that  fo  it  U  of  a  ftitute.-— ^3  Rep.  28.  a« 
arg.  S.  P.— 5  Kep.  8t.  b.  Per  Cur.  S.  P. 

[lO.  [5#]  if  a  man  leafes  lands  for  years,  referving  weekly  during  See  (A)  pU 
the  term  nine  quarters  of  wheats  an  a£tton  of  debt  lies  for  any  „!,'«  there 

*  week's  quarter  before  the  other  are  incurred,  for  this  is  a  rent.  And  fee  titl 
Tr.  3  Ja.  B.  R.  between  the  Lord  Denny  and  Parnel  adjudged.]    £ieaion, 

*[354l 

[11.  But  upon  a  bill  obligatory  for  the  payment  of  feveral  fams  3  ^^p-  ««• 
^tfeverai  days^  no  adlion  lies  till  the  laft  day  is  paft.    Co.  Lit  47.  ^q^'^(^ 

^•J  ,  .  ,  a9t.b.S.P. 

— 10  Rep. 
128.  b.  S.^P,— — Cr*.  J.  505.  pU  i6.  S.  P- 

[12.  So  upon  a  contrast  debt  lies  not  till  all  the  days  of  pay-  S.  P.  per 
ment  are  paft.    Co.  Lit.  47.  b.]  Bon!  rI-'p^' 

tsi.  Trin.  13  Jac.  and  agreed  io  Scarlett's  cife.  3  Rep.  22.  a.  S.  P.  ■       As  if  ■  fum 

i»  to  be  given  in  marriage  payable  at  feveral  days,  debt  lies  not  till  all  the  days  are  paf^,  though 
ca<e  lies  for  non-payment  at  the  B'it  day.    4  Rep.  94.  b.   Per  Cur.  in  Sladt-'s  cafe  -5  Rep. 

ti.  b.  S.  P. '—-Co.  Litr.  29a.  b.  S.  P. 10  Rep.  128.  b.  S.  P. Cro.  Car.  241. 

pi.  1.  io  cafe  of  Mills  v.  Mills.  S.  P.  agreed  per  Cut* 

13.  If  a  man  leafes  for  years  rendering  rent,  and  Ae  rent  is  ar- 
fear  and  the  term  expires^  he  cannot  have  diftrefs,  but  (hall  have 
ii<ilion  of  debt  for  the  rent  due  before.  Br.  Dette,  pi,  74.  cites  14 
H.  4.  30. 

1 4«  Scire  facias  itpon  recovery  of  debt  and  damages  the  defendant  ^»  »*  was 
/aid  that  at  another  time  the  flainttfffued  fcire  facias^  '^^^  ^^^  J^^^W-^^tiTad 
levied  the  money^  judgment,  &c.  and  it  w^s  faid  there  that  (i.  fz,  is  jathfacitn* 
not  of  record  before  the  return  thereof.    Br.  Executions,  pi.  6.  ^»«'  '""<> 
cites  20  H.  6.  24,  25,  &  26.  2o"i"'* 

judged  here.  But  in  21  H.  6.  5.  it  was  rehearfed  again,  and  there  the  fUlntiff  v/aic^mfelUd  tt 
Mtt/'Mtr  u  the  plf.axf  the  drfmdant^  and  fo  he  did,  and  r  here  fore  a  good  plea.  S(t  it /earn  upon  a 
takiJtg  cfthe  kody  iy  CMfi^n  »d  fatiifaeitndums  whfrt  no  vnrtt  it  rttumed.  But  it  was  iaid  in  anoa 
SI  H.  6.  5.    Thai  m  anno  19  £.  3.  it  was  adjudged  no  plea.    Qiisrre,    fir.  Executions,  pi.  6. 

Note,  that  the  cafe  of  fcii^e  facMS,  which  commencra  anno  20  H.  6.  was  here  adjudged  a  good 
plea ;  that  the  (heriif  bad  levied  by  fieri  facias,  and  the  plaintiff  awarded  to  anfwcr  to  it,  by  which 
be  faid,  that  the  (heriiE  had  not  made  thereof  levy.  Prill  and  the  otbe«s  e  contra.  But  it  was  faid, 
that  M.  L9  £•  3'  it  wa4  awarded  n^  pUa,  tecaufeth*  Roll,  did  not  nuke  mention  thereof,  nor  did  Ih 
Jfhe%9  tcfuitt^nft  jtw  tally  ^f  the JheriJ',  by  wbicb  execution  was  awarded.  Br.  £xccutioos»  pi.  ^a. 
cites  aj  H.^.  5. 

T 

15.  If  a  man  fells  to  another  twenty  acr<es  of  land  for  io/.the  "^ 
vendor  Jhall  bovt  adiion  of  dibt  though  he  did  not  infeoff  the  other ^ 
and  the  other  has  no  remedy,  but  ad^ipn  upon  his  cale  \  for  it  is 
his  folly  that  he^had  not  taken  better  (urety.    Br.  Dette,  pi.  99. 
Cites  22  H.  6.  44.    Per  Newton. 

16.  Andhy  him  in  debt  of  20I'.  for  twenty  acres  of  land  fold, 
ft  is  a  good  pita  thai  the  bargain  was  to  pay  at  the  livery  of  feifm 


fych-  M  day^  iind  that  befire  the  day  the  vind^  frttyed  the  vekdgr'  U 
infeoffhimy  and  upon  this  we  paid  the  20l.  and  he  refiifed,  judg-» 
mem  fi  a&ioi   Br.  Ibid. 

•  17.  If  a  man  recovers  damages  in  trefpafs  in  C.  Bt  smd  the  rec^rj 
is  removed  for  error  into  B,  R.  there  by  all  the  juftice$  the  plaintifi^ 
may  bring  of  the  damages  in  C.  B«  or  in  B.  R.  at  his  pleafure,  and 
it  lies  notwithftanding  the  writ  of  error ;  for  as  yet  the  firft  re* 
cord  is  not  reverfed  in  fafto  by  the  writ  of  error ;  but  it  was  held 
that  he  Jhall  recite  the  record  in  his  county  and  that  it  is  removed  inh 
JS.  R,  by  writ  oferror^  but  he  Jhall  not  Jbeiv  the  record  to  the  Court  | 
bat  if  the  defendant  pleads  nul  tiel  record^  the  plaintiff  (hew  it  at 
his  peril  fub  pede  figilli,  quod  nota.    Br.  Dette,  pi.  166^  cites  ii 

£.  4*  6' 

18.  Bill  of  debt  was  brought  upon  arrears  of  a  liafe  before  Mi-^ 
chaelmasy  and  the  rent  was  not  due  before  Michaelmas,  and  it  was 
challenged  becaufe  it  was  brought  before  it  was  dUe.     And  per 

[  355.  J  Tremaile,  yet  the  bill  is  good ;  quaere,  for  it  feems  that  thefc 
words  (debet  (ff  injujle  detinet)  were  not  true  at  the  time  of  the  tejle 
tfthe  bill',  for  he  c&nnot  detain  it  till  the  day  of  payment  be  come^ 
nor  upon  a  ieafe  it  is  no  debt  before^  But  upon  an  obligation  it  is 
a  debt  before,  but  it  feems  that  all  is  one ;  for  though  it  may  btf 
releaied  before,  yet  it  is  not  detained  till  the  day  of  payment  bt 
come.    Br.  Dette,  pi.  126.  cites  5ti  H.  7.  33. 

19.  L,  Serjeant  brought  a  fcire  facias  upon  a  recognizance^  and 
had  judgment  upon  default^  quod  habeat  ex$cutionem ;  and  afterwards 
he  brought  an  action  of  debt  upon  the  faid  judgment j  and  excep^on 
was  taken  to  the  z&xon ; '  for  that  he  ought  to  proceed  upon  die 
judgment  given  upon  the  fcire  facias,  and  ought  to  fue  execution 
according  to  the  &id  judgment  by  elegit,  or  fcire  (acias,  but  not  hj 
capias  j  but  the  exception  was  not  allowed ;  for  the  recognizance  ti 
et  judgment  in  itfelf  and  an  aSfion  of  debt  will  lie  upon  ity  without  any 
judgment  in  the  fcire  facias ;  and  debt  lies  as  well  upon  the  Judg- 
ment as  upon  the  recognizance  itfelf ;  and  fo  was  the  opinion  of 
the  whole  Court,  a  Le.  14.  pi.  24.  19  Eli^.  C«  B.  Lovelefle's 
czCsh 

CirQ.E.110.  2t).  Debt  on  bond  was  brought  before  the  day  of  payment,  and 
Celtic v^"'  judgment  was  eiven  for  the  plaintiff.  Then  defeiKlant  brought 
lUcveS.C.  error,  and  pending  the  writ  of  error  the  day  of  payment  happened* 
Now  the  aaibn  is  become  good  which  was  not  fo  before.  2  hti 
20;  pi.  26.  Trin.  29  Eliz.  B.  R.  Thurkehle  v-  Tqrs... 
»&r  being         21.  If  a  man  be  bound  to  pay  to/,  fuch  a  day^  and  to/,  fuch  4 

R«tl*dryt  %•  ^^^^  ^'^^  ^^H^^  ^"  ^^^^  ^^^  *^'^"  ^^^  *«  ^^y  becaufe 
they  be-  the  duty  was  in  itfelFfeveral  i  per  Perhun.  Owen,  Hill..  30  l^liz^ 
4ome  fevc-   Hynt  v.  Tomey. 

ni  dcbtt  in  .     '    , 

fit^    ft  Ipft.  395.-  ■Ciicd  Hardr.  f^. 

22.  If  a  man  be  bound  in  a  bond  of  lOoA  h  pay  20/.  f^rfi  man) 
years  \  he  (hall  not  have  debt  till  thelaft  year  expired  y  per  reriamft^ 
Owen,  42*  Hill.  30  Eliz.    Hunt's  cafe* 

23.  A.  made  a  bill  of  debt  to  B.  for  thepaymeta  rf%oL  eit  fouf. 


diffSy  fiiii^f^  5^-  4^  ^''J  rf  the /aid  four  Jays,  and  In  the  end  of 
the  deed,  covenanted  and  granted  with  B.  his  executorsy  and  admi-  ' 
niftratops^  that  if  he  make  dgfauk  in  the  pav(nent  of  any  of  the  Jaid 
^mentSy  that  then  he  will  pay  the  refidue  that  then  Jhall  he  unpaid  i 
and  afterwards  A.  fails  in  the  firfl  payment,  and  before  the  fecond  day 

B.  brought  an  a^ion  for  the  whole  2oL  By  the  whole  Court  the 
adion  does  well  lie  for  the  manner,  for  if  one  covenants  to  pay  md 
tool,  at  fuch  a  day,  an  a6lion  of  debt  lies  ;  a  fortiori,  when  the 
words  of  the  deed  are  covenant  and  grant,  for  the  word  covenant 
fometimes  founds  in  covenant,  fometimes  in  contraS  fecundum 
fiibjedam  materiam.    Le.  2o8.  pi.  290.  Mich.  32  &  33  £iiz. 

C.  B*  Anon. 

24^  Covenant  to  pay  $L  per  annum  for  fiue  years,  and  declares  oii  Citct  Rar4« 
a  bill  fealed ;   dibi  lies  for  non-payment  of  the  5!,    3  Lev.  383.  ^^^J,^' 
Mich*  5  W«  &  M.  in  C\  B*    March  v*  Freeman.  lies  ac  the 

lira  day, 
but  quaere  of  dei>t.    Norris't  caftib 

25.  A.  by  bill  fealed  covenanted  to  pay  the  plaintiff  5/.  a  year  for  ?•>»<>•  ^  th# 
five  years  at  two  taynunts^  viz,  24  yune  and  25  December^ '  l^he  ca^*Jht 

Court  upon  the  nrft  anJ  fecond  argument  inclined  that  debt  lay  ret>orter 
not  till  all  the  days  are  paft.     But  it  was  infifted,  that  this  is  not  <^^«>  Hardr. 
IHce  to  bills  of  debt,  but  is  a  covenant  to  pay  at  feveral  days,  and  i^^t-f  ^'^^ 
covenant  lies  on  breach  at  every  day,  as  in  cstfe  of  a  promife ;  and  case,  that 
in  this  cafe  the  5I.  a  year  is  for  maintenance  of  a  daughter^  fo  that  J.*^^'*"^ 
without  payment  (he  cannot  be  maintained  in  the  mean  time.  fl^i^U  h«e 
And  afterwardsjudgment  *  was  given  for  the  plaintiff.  Per  tot.  Cur.  qn«re  eif 
3  Lev.  383.  Trin.  5  W.  &  M.  in  C.  B.    March  v.  Freeman.       f«*>«- 

26.  8  Ann.  cap.  14.  S.  6.  EnaEis,  that  it  Jhall  be  lawful  for  any  *L35*J 
perfon,  having  rent  due  upon  any  leafe  for  life,  for  y^aru,  or  at  wiU 
determned,  to  dijtrein  for  fuch  arrears  after  the  determination  of  the 

leafes* 

27.  Covenant  to  fay  50/.  at  5/.  per  ann*  till  the  whole  50I.  be 
paid,  and  in  failure  of  payment  of.  any  5I.  then  to  pay  the  whole ; 
adion  lies  for  the  whole  unpaid,  at  any  time,  after  failure*  8  Mod* 
56.  Trin#  7  Geo.  Anon# 

(O.  2)     At  what  Time;    before  Performance  of 

the  Confideration. 

X«  TF  I*  fdli  my  land  in  D«  for  lOoL  debt  lies,  and  yet  he  bu- 
X    not.the  laod^  nor van  be  take  it  without  livery.   Br.  Coo-* 
traA,  pU  17.  cites  37  H.  6.  18. 

2. .  And  where  a  man  is  retained  to  be  of  eounfel  for  loL  per  ann^ 
lie  may  have  debt,  and  yet  it  may  be  that  the  other  did  not  demand 
^owifel  of  him^  but  thevebe  Jbatlfay  that  ho  wits  ready  if,  &c.   Ibid. 


(P>    Hour 

o 


Foi.6o«.^  (P.)    Utrw  It  (hall  be  brought ;   In  wbat  (Jafes  tn 
~  '  the  Detinet ;  in  RefpeB  of  the  Perfons. 


-Lmw.  rojnizance  in  Chancery^  according  to  ihejiatute of  ii  H.b.  caps 
a^fic^'.Tn  ^^^fi^^  "P^"  ^^is  audita  querela  judgmmt  is  given  againjl  A.  and 
writ  of  er-  aftcrwards  a  fcire  facias  iffnes  againji  the  baily  and  after  judgment 
rpr  in  the  the  bail  is  taien  in  execution  uton  the  recognizance,  and  the  Jheriff 
ChamScr,'  A^^  *'"'  ^^  (/^tf^tf>  Upon  which  efcapc  the  executor  brings  an  action 
Glover  v.*  oi  debt ;  this  atElion  ought  to  be  brought  in  the  detinet  only,  and 
Kendall,  on  not  in  the  debet  and  detinet,  for  this  recognizance  is  in  nature  of 
'n^B^RT*^  /A^  frjl  debt,  this  being  in  a  legal  courfe.  M-  8  Ja.  Scaccario, 
vrhcre  ihe    between  Carew  and  Broughton  adjudged.] 

cafe  waSt 

thai  K.  brought  a  bill  in  debt  for  602 1.  and  6s.  againft  the  Marfhal  of  the  Marflialfea,  in  the  debet 
ic  detinci  for  an  cfcape,  and  decUred,  thai  ibc  plaintiff,  as  executor  of  £•  B.  had  recovered  againft 
J.  F.  600I.  debt,  and  si.  6s.  for  damages,  and  that  J.  F  v^as  committed  in  exccutioiii  and  th;  de« 
fendant  fuffcred  him  to  efcape.  The  plaintiff  had  judgment  by  nihil  dicic.  But  the  judgment 
v/^%  reverfed,  bccaufe  the  adion  was  brought  in  ihc  debet  tc  detinet,  where  it  (hould  have  been  is 
the  detinet  only,  the  recovery  in  (he  fiift  aftion  being  aa  executor  in  the  detinet  only. 

S.  P.  Whe-  [^2.  If  an  executor  brings  debt  upon  an  obligation  made  to  the 
iTio«ey*be-  ^(/^^^^^j  whcrc  thc  day  of  payment  incurred  after  the  death  of  the 
camcdttein  tejiator,  yet  the  writ  fliall  be  in  the  detinet  only>  for  he  brings  the 
tciiator's      adion  as  executor.    20  H.  6.  <•  b.l 

life,  or  after  "*         •* 

his  death.     Br.  Debt,  pi.  i*  cites  19  H.  8.  8* 

[  357  1  ^3*  ^^  *^  ^  ^^^  binds  himfelf  to  the  teftator  to  pay  him  looL 
wh(h  fuch  a  thing  Jhall  happen  \  if  it  happens  after  the  death  c^i  the 
teftator,  yet  the  writ  of  debt  by  the  executor  fliall  be  in.  the  de^ 
tinetonlv.    20  H.  6.  6.  b.] 

4«  Wnen  debt  is  brought  by  executors,  ^and  recovery  had,  and 
after  the  defendant  efcapes,  and  debt  is  brought  upon  this  efcap^, 
this  (hall  be  in  the  detinet  according  to  the  £rft  caufe  of  a6lion« 
Hut.  79.  Hill.  ,1  Car.  in  cafe  of  Townley  v.  Steele. 

5.  M.  brought  an  a6lion  of  debt  again/i  H.  afherifffor  an  efcape^ 

and  had  a  verdiA  againft  him.     The  defendant  moved  in  arreft 

of  judgment,  that  the  action  was  brought  by  the  plaintiff,  as  an  ad^ 

miniJirator,for  the  efcape,  which  %vas  made  in  the  life  ^the  intejlati 

only.     The  adion  ought  to  be  brought  in  the  detinet  only,  the 

plaintiff  being  but  an  adminiftrator>  who  recovers  not  to  his  own 

ufe.     Therefore  ftay  judgment  till  the  plaintifF  move.    Sty,  232. 

Mich.  1650.  Martin  v.  Hendlye. 

X^,  Rtvm.      6.  Debt  by  an  executor  for  an  efcape  tfone  in  execution  on  ajudg^ 

Kep.  698.    ment  of  teflator,  and  declahed  in  the  debet  and  detinet  \   and  after 

was^admit-'  vcrdidt  this  moved  in  arreft  of  judgment ;.  and  it  being  doubted 

ted,  that      whether  it  was  helped  by  the  general  words  of  (matters  of  the  lik^ 

after  de-      nature)  in  the  ftat.  of  10  and  17  Car.  2.  to  maintain  it*    At  ano- 

wurrcr  it  ^^ 

0 


r^r^t 


fter  day  were  quoted  i  Sid.  379.  341,   2  Kcb.  407.  which  is  would  be 
that  it  was  helped  after  verdift  5    but  Holt  Ch.  J.  faid,  that  Met  coart    ^^ 
gJways  is  wben^  the  aSfson  is  in  the  party*s  own  right.    £t  adjor-  feemed  of 
itolur,  12  Mod.  <65,  Mich.  13  W.  3.    Holden  v.  Suttom  opmion, 

'^   ^  **  •*  that  It  waf 

not  aided  after  verdi£fc  by  16  &  17  Car.  i.  cap.  8.  becaufe  it  would  alter  the  qiture  of  the  a^oii| 
and  theicfore  the  ri|^bt  was  not  uiedi  and  jodgmcot  waa  ftayedi  nifiy  &c» 


(Q^    111  the  Dettnet  only. 
lln  RcfpeO:  of  the  Plaintiff  Executor.] 

f  X.  TF  the  a^on  be  of  fuch  a  nature  that  be  pugbt  to  name  him'-  s  ^^p*  di« 

A  felf  executory  it  ihall  be  in  the  dctinet  only,  otherwife  e  ^  ^^^^'^ 

^pntia,    20  H.  6.  5.]  b.  r.  in'  * 

Hargrave't 
cafe.  S.  P.  laid  down  as  a  general  rule ;  becaufe  the  thing  or  damages  (hall  be  alTets* 

[2.  If  an  executor  recovers  in  trefpafs  for  goods  taken  out  of  his  ^"^  *^^b« 
poffeffion,  in  debt  for  the  damages  recovered^  the  writ  fhall  be  in  Snied'a!^ 
the  debet  and  detinet.     20  H«  0.  5.  b.  for  he  nped  not  name  him-  way  in  tho 
felf  executor.  1  J»fc  of  t^« 

"^         ^  teAator, 

&c.  and  the  executor  brings  an  adion  and  has  judgment  to  recover  sol.  and  damages  for  them,  and 
upon  this  judgment  brings  debt,  it  ihall  be  in  the  detioet;  per  Sotg  B.  tane  go,  Mich,  ^  Jac,  ii| 
the  Exchequer. 

'    [3.  If  a  man  poflefled  for  years  makes  an  usidir-leafe^  rendring  Clayt.  13^^ 
rent,  if  his  executor  brings  debt  for  rent  incurred  after  his  deaths  the  jJu JJ^l* 
writ  fhall  be  in  the  detinet  only.    20H.  6.5»b.J  s639.be*  ' 

foreThorpo 
Judge  of  Affife;  it  was  held,  that  it  ought  to  be  in  the  detinet  only.    Jennings  v.  IngerfoOf 

[4.  If  the  executor  fues  qfcire  facias  out  of  a  recognizance  made 
to  his  teftator,  it  (hall  be  in  the  detinet.    20  H.  6.  5.  b.l 

[5.  If  an  executor  takes  an  obligation  for  a  debt  due  to  his  tefiator  f  3^8  1 
by  contra6ly  in  debt  upon  this  obligation  the  writ  fhall  be  in  the  S.  ?.  ac* 
debet  and  detinet,   20  H.  6.  4.  b.  5.  b.  Contra  25  E.  3.  40.  ad-  «o"J;n«jyjJ 

:jji  t         ^  ^         ^   T  andfoiftho 

judged.]  .  executor 

6.  But  in  debt  by  executors  upon  obligation  made  to  themfehes^  by  Teiu  gooda 
which  it  appeared  that  the  bond  wzsfor  the  goods  of  the  tejlatorfold  Iq/*!!  m^V 
^to  the  d^ndflnty  the  writ  was  in  the  detinet  only,  and  adjudged  be  debet  ^ 
good.    Dig.  113.  Lib.  lo.  cap.  23.  S.  5.  cite$  Mich.  17  £•  3.  detinet,  be» 
66.  anf  Pafch.  25  E.  3.  40.  '  ""f<=  »^« 

-*         •^    T  commence^ 

ment  of  the  adion  was  in  the  executor.  F.  N.  B.  119.  (M)  in  the  new  notes  thrre,  (a)  ad  finem» 
cites  ao  H.  6-  415.  b.  [buiit  feemf  mifpriDted,  and  that  it  (hould  be  as  in  Roll.]  But  adds,  that 
it  was  adjudged,  thai  it  (hall  be  in  |he  detinet,  and  cites  ^7  £.  3.  Bfief  87.  [but  it  is  17  £.  3.  6$^ 
at  Fit*h.  Brief.  pL  >87.J  ^ 


ypi,.  va  D4  W  ^; 


358  36eKt» 


(R)    B)i  whom.     [How  in  the  Deiinet  or  in  the 

DeM  and  DetinetJ] 

Cro.E.326.  [i.  TF  /«  an  account  an  executor  recovers  a  debt  due  to  his  tefta- 

ArK^  c?t«  ^^''>  ^^  ^^^  fi^  ^^^  arrearages  thereupon  the  writ  (haU  be 

all  the  fame  in  the  detinet  onlj ;  for  though  the  a£lion  is  converted  into  a  debt 
cafes,  and  by  the  account,  yet  it  i$  the  (kme  thing  which  Was  received  in  the 
b°  "if'  ^'  ^^^^  ^^  *^  teftator,  1 1  H.  6.  1 7,  b.  dubitatur.  '20  H,  6, 4.  b,  5.  b. 
where  cxc-  adjudged.  Contra,  ii  H.  6.  36.  b.*] 

cutor  brings 

debt  for  arrearages  of  an  account  fband  before  auditors  afTignied  by  himfelf,  and  (b  In  all  calet 
vrhrre  an  executor  fucs  for  |iiy  M^iog^due  to  iIm  teftator,  or  by  reafon  of  any  fuch  thing,  as  if  an 
executor  recovers  damages  in  trcfpafs  de  bonis  teiiatoris  afportatis,  and  recovers* 'and  then  l^rioga 
debt  for  the  damages,  it  muft  be  in  the  detinet.^— Thel.  Dig.  114.  Lib.  10.  cap.  83.  S.  10.  cites 
Hill.  II  H.  6.  art, and  ao  H.  6.  3. S.  P.  per  Cur.  Cfo.  J.  545.  in  pi. 5. 

Br.  Debt,  [^2»^  If  z  refit  be  granted  to  another  ^r  years^  the  executor  of 
citeVi'i^H.  the^gfantee  fliall  have  debt  for  the  arrearages  of  tJiis  font  Incurred 
6. 7. and  16.  oftcr  the  death  of  the  tejlator  in  the  detinet  only ;    for  he  had  it  as 

ty  Newton.  cxeCUtor.      1 1  H.  6.  36.} 

[3.  If  an  executor  recovers  in  debt  upon  a  contract  due  to  the 

teftator,  and  after  brings  a  writ  upon  thf  judgmehty  the  writ  ihall 

be  in  the  detinet  only.    Contra,  20  H.  6.  5.] 

f^m,Km^^       [4.  If  the  executor  fells  the  goods  of  the  teftator  for  a  certain 

.  F0I..603.  fuAi,  be.  (ball  have  debt  for  this  in  the  debet  and  detinet*    20  H« 

^^r^  6. 5.  b.  Contra,  17  £•  3.  66.  adjudged.] 

ar^  two  executors,  one  fells  teftator'a  good,  he  alone  (hall  have  debt  in  the  debet  Ol  ({etiact.  For 
k  is  of  bis  own  coatra£^.    Br.  Debt,  pi.  177.  cites  is  H.  6.  7.  and  16. 

5.  Writ  of  debt  by  afucceffor  (hall  be  in  the  debet  and  detinet. 
Thcl.  Dig.  113.  Lib.  10.  cap.  23.  S.  13.  cites  47  E.  3.  23.  and 
9E.  4.  25.   ^  • 

6.  So  againjl  a  fucceffor.  Thel.'Dig.  113.  Lib.  10.  cap.  23. 
S.  13.  cites  Mich.  13  H.  7.  3. 

7.  Executors  (hall  have  aAion  of  debt  of  arrears  of  annuity  dm 
to  their  teftator^  ^nd  the.  writ  (hall  be  in  the  detinet.  Br.  Dette^ 
pL  191.  cites  Vet.  N.  B.  Annuity. 

8.  If  an  account  be  flated  after  intefiate^s  deaths  debt  on  this  ac- 
count muft  be  in  the  detinet ;  per  Holt  Cb.  J.  Cumb,  304.  Mich« 
6  W.  &  M.  in  B.  R.  Anon. 


£359]  ,     (S)     Jlgainjl  Whom. 

[In  the  Debet  and  Detinet.] 


bisfeemj    [i  .T^EBT  againft  an  executor  (ball  be  in  the  detinet  orifa 
,^Jt         ^    II  H.  4.  46.] 


Tbis 

t« 

printed 

Jt  H.  4.  56. F.  N.  B.  1x9.  (M]  S,  P.  akboogli  by  tbe  writ  be  demands  moncyi  vix.  tol.  or 

oUkt  fttxn  of  iDoney* 


[a.  [.*»ij 


\iJ\ 
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\;i,  [And]  if  a  debt  be  reeovtred  agahtfi  ^xiriitorfof  the  goods  of  So  i^  «& 
the  deceafed,  and  the  recoveror  brings  dibt  upon  the  judgment^  the  2ai*'ii^** 
writ  ihall  not  be  in  the  debet  and  detinet,  but  in  the  detinet  finhy  and  the  * 
II  H.  4..  56.  b.  II  H.  6.  3.  b.]  V"  Y** 

^    ^  J       J  abated,  be». 

caoie  it  wm  not  in  the  detinet  only,  Br.  Debt,  pL  199.  eitei  S.  C«— Ibid,  pi.  137.  cites  \9 
H.  7.  5.  S.  P 

In  Debt  sgMii^Jt  a4mifii/hrmtor9,  upon  recovery  had  agalnji  tbtm  before  the  writ  was  in  the  debet 
and  detinet,  and  was  abated  by  judgment.  Thel.  Dig.  114.  Lib.  xo.  cap.  83.  S.  t8.  cites  Pafch* 
ti  H.  4.  56.  and  fays,  that  fo  is  the  opiaion  of  ti  H.  6.  9.  ao.  43.  But  thai  there  the  plaintiff 
woutd  maintain  the  writ,  by  fuggrtting  that  the  defendant  had  altemed  the  goods  of  the  dtctaftd^  and 
had  cettverted  them  to  hh  ov/m  vfit  &c.  by  reafon  of  which  fuggeftion  fome  of  the  juftices  were  ii| 
opinion  that  the  writ  was  good,  fed  non  adjudicatur. 

Lev.  830,  •31.  Hill.  19  &  ao  £ar.  a.  B.  R.  Whcatley  v.  Lane.  S.  P.  A&icm  was  in  the  detinet 
only,  and  the  defendant  demurred  on  (he  declaration,  but  the  defendant  did  not  come  at  the  day 
and  maintain  his  demurrer,  and  iberefore  judgment  was  given  for  the  plaint i£— -Ibid.  255,  a^^. 
Mich.  80  Car.  a.  B.  R.  between  the  ftme  parties,  but  there  the  executor  was  charged  in  the  dcbe( 
&  detinet  upon  a  devaftavit,  and  judgment  for  the  platnti6F,  though  it  waa  tnftfted  that  it  lay  not  if| 
the  debet  &  detinet ;  for  if  fo,  it  would  then  charge  the  executor  of  the  executor,  which  cannot  be» 

bccaufe  it  is  only  a  perfonal  tort,  and  cited  9  H.  6.  9.  3  Cro.  530.  and  11  H.  4.  36. Sid.  39^, 

pi.  5.  S.  C.  in  the  drbet  &  detinet,  and  judgment  tor  the  plaintiff. -o—Saund.  tiQ.  S.  C,  accoio^ 
uigly,  and  judgment  for  the  plaimifF.  The  reporter  adds  a  nota,  that  this  was  argued  twice  an4 
much  debated,  and  as  he  thinks  is  now  fettled,  but  as  to  the  convenicociet  or  ioconvenicnciea  th|t 
Iftay  follow*  they  are  aoLas  yet  kno«(ro>  4(c. 

[3.  But  otherwife  it  is  if  it  be  brought  upon  a  judgment  de  bonis 
propriis.    11  H.  4.  56.  b»J 

[4.  A  writ  of  debt  in  the  debet  and  detinet  does  not  lie  againft  A  dev^jfa^ 
an  executor,  upon  a  fuggeftion  that  he  hath  wafted  or  converted  the  '"f  w^^««^ 
goods  of  the  deceafcd,  without  a  writ  depending,    ix  H.  6.  7.  b.]     W^fi  f"/*^ 

make  an  se* 
tion  of  debt,  but  both  do ;  if  executors  wafte,  they  that  have  right  cannot  bring  debt  upon  tk9 
wafte,  but  thire  wntjt  be  a  judgment.  It  is  the  whole  chat  makes  the  ai&ioa ;  per  Cur.  Cart,  t* 
Mich.  s6  Car.  a.  C.  B.    Burtel  v.  Richmond. 

Debt  was  brought  in  the  debet  U  detinet  againft  an  adminftrator,  on  a  fusgeftion  of  a  devaf* 
cavit;  the  defendant  demurred  to  the  declaration.  Pollexfen  argued,  that  fuch  a6lion  doth  not  lie 
againft  an  adminiftrator  in  the  debet  &  detinet ;  and  fo  it  was  adjudged  in  the  cafe  of  Ent  and 
Withers.  The  Ch.  J.  faid,  that  here  is  a  fuggeftion  of  a  devaftavit  by  the  adminiftrator,  before  an 
adion  brought  againft  him  as  adminiftrator,  and  admitting  the  declaration  true,  yet  there  may  bo 
no  wrong  to  voo  ;  for  befides  the  goods  wafted,  the  adminiftrator  may  have  fufficient  to  pay  you  \ 
and  this  Is  a  new  pradice  not  to  be  countenanced.  Judicium  pro  dcfcndente.  Comb.  47.  Pafc^, 
3  Jac.  a  B.  K.    Davenport  v.  Calne. 

[5.  So  if  a  man  recovers  in  a  writ  of  debt  againft  an  executor,  The  cafe 
and  in  a  fieri  facias  thereupon  the  Jheriff  returns  that  he  hath  no  ^aJ;,fo'^^kt 
goods  of  the  deceafed^  the  recoveror,  upon  z  fuggeftion  that  he  hath  »gVinft  B^ 
wafted  the  goods^  (hall  not  have  a  writ  of  debt  in  the  debet  and  H.  upon  ^n 
detinet  againft  him,  for  upon  this  return  and  fuggeftion  he  is  to  a^^f*^^^?/ 
have  a  conditional  writ  of  fcire  facias  to  the  (heri^  fcilicet,  ♦  fj  ita  tbat^at'an^^ 
lit,  to  nuke  execution  0/  his  own  proper  goods.    Dubitatur,  11  t^rUme  ha 

H.  6. 7.  b.  16, 35.  b.j  ':;:;^X'^^ 

fame  ohligathm  a^nft  him  and  t^uo  otbaru  Vfho  tvere  adminljtratwsy  vfbo  came  and  /a/V,  iha^  tfg 
4$d9$imfiration  %vas  committed  to  them,  and  to  another  in  full  life  not  named*  &c.  Judgo^ent  of  the 
writ ;  and  the  pUiniiff^ya/V,  that  the  other  ntver  had  adminifiration^  upon  which  they  were  at  iftuife, 
and  found  for  the  plaintiff.,  by  which  he  had  judgment  to  recover  of  the  goods  of  the  d*ci>ifid<t  ^nd 
that  after  be  had fued  fieri  fucias  to  have  exfcufiont  and  the  Jheriff  returned^  that  they  bad  nothing  rf 
the  goodf  of  the  decoafedt  &c.  and  the  plaiotiff  faid  further,  that  after  the  judgment  and  t^ecutl^n 
fuea  the  defendant  aliened  the  goods  of  the  deceafed,  and  (hewed  whar,  and  converted  the  goo4l  to 
bi|  own  uie;  ondfoaQion  accrued  for  the  demanding  this  debt  of  the  diftndatit  of  his  ovtn  goodu  2^4 
aitaa  in  the  debet  ^  detinet^  and  the  beft  opinion  was,  that  the  adion  ou<rht  to  be  againft  all  threet 
•nd  not  againft  the  one  only  upon  fuggeftion  as  above.  Quxre,  if  xht  Jheriff  had  returned^  that  1^ 
fm^etfoMavithowii^Stc.  it  ftiould  be  againft  him  to  have  execution  ol  the  goods  of  the  deofyfed, 
4(4)crc  pc  any,  ia4i   PH)t,  of  tbe  proper  goods  of  hla^  who  waftcdj  &c.    But  this  OiaU  ogt  give 

»4a  mw 
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tft^  aSfion  a^nhji  the  we  tnly ;  for  the  principal  ctufe  tA  the  deVt'arore  hy  the  iatcftite,  ^(rtMctl 
cannot  be  changed  by  ihe  aft  of  the  ooe  executor  or  adminiftrstofT^erefore  it  fluU  not  he  agaiiift 
him  alone  in  the  debet  (kf  detintt^  hut  againft  al/tM  tbt  ittintt  anly^  Br.  Debt,  pi.  177.  chd  ai  H* 
6.  7.  i6. 

^'  ^"   h         ^^*  "^^^  i^upon  the  fieri  facias  the  £beri(F  returns  a  dsvajlavti 

^STxcXxi  re  "'^dfi  by  the  executor,  the  plaintiiF  may  have  debt  thereupon  in 

covert  the  debet  and  detinet.     (It  feems  there  ought  to  be  a  judgment 

ugaivfiext^  upon  the  return.)    ii  H.  6.  i6.  b.l 

cvtor^  and  '  ■* 

upon  the  fieri  faciaa,  \\\q  Jhertff  returnt  devaftavU^  that  upon  this  the  plaintiff Jball  have  deht  apinft 
the  executor  if  he  will,  of  fpecial  writ  cf  execution,  de  honii  fffriit ;  but  it  ia  Dot  agreed  if  the 
writ  (hall  be  debet  it  detinet  upon  this  fuggeftion  and  return,  or  dciinet  only.  But  if  the  debt 
l\tt  againU  him  for  this  caufe,  then  it  Teems,  that  it  Aiall  be  in  the  debet  &t  dctiact«  Br.  Debt,  pi. 
184.  cites  11  U.  6.  7. 

•  •  • 

*«ee  (Q)pi.  ['J,  If  lejfee  for  20  years  hales  for  ro  years^  rendring  rent,  and 
fhe^notcs"  ^'^^>  ^^^  exccutor  or  adminiltrator  £hall  have  debt  for  the  nm 
there: incurred  after  the  death  of  the  teftator  in  the  detinet  only.    Tn  43 

Cro.E.840.  El.  B,  R.  between  Sparke  and  Sparke,  per  Curiam.] 

pi.  17.  s.  c. 

upon  a  leafe  made  by  inteftaie  to  commence  after  hit  death;  refolded  ckirty,  that  tt  oii|(ht  to  bt 

in  the  detinet  only ;    for  the  title  to  the  a£lion  ia  derived  from  the  intcftatc,  and  by  his  contra^ 

only,  and  the  adminidrator  is  to  have  it  in  the  inteAatc's  ngbt/ahd  wheli'ic  it  recovered  it  (haill  be 

afTeia  in  his  hands;  and  ih  proof  hereof  were  cited  19  H.  8.  8.  st  H.  6.  36.  and  9  H.  6.  it. 

Noy.  32.  S.  C.  ftaied  (hort,  but  fays  that  the  action  was  y/ell  broughti  and  cilea  the  two  ftrft  cafo 

cited  above,  and  20  H.  6.  4 The adminiilrator  (hail  foe  in  faeh  cafe  in  the  detinet  only;   but 

<«rhere  executor  in  fuch  cafe  ia  fued,  he  in  refped  of  the  poffcflton  and  the  profits  of  the  laud  taken 
by  htmfcif  Ihall  be  charged  de  bonis  propriis,  [and  the  writ  fliall  be  in  the  debet  &  detinet.]  Lev. 

»50,  251.   Frevin  v.  Paynron. 1  Kcb.  407.  pi.  a6,    Fruin  v,  Paynfer.  S.  C.  faya  the  adiogs 

^as  in  the  debet  &  detinet,  but  there  being  a  verdid,  it  ia  aided  by  the  ilaiute  of  16  Car.  a.  cap.  8. 

•  and  judgment  for  the  plaintifL Sid.  379.  pi.  10.    Fnien  v.  Porter,  S.  C.  flktca  it«  that  the  ad* 

-  niaiftrator  was  defenaaut. 

[8.  If  the  executor  obliges  himfelfto  fay  a  debt  due  by  contrajfl  by 

the  teftator,  in  debt  upon  this  obligation  the  writ  may  be  in  the 

debet  and  detinet,  becaufe  the  obligation  made  it  his  own  debt* 

II  H.  6.  8.  17.  b] 

•.  P.  Br.  [q.   In  an  aftion  of  debt  againft  the  executor  for  rent  incurred 

fjj^'cles    '*"  '^^  ^^fi  ^f*^'  tejlatory  thc^writ  fhall  be  in  the  detinet  only,    xj 

aiH.  6.  7.    H.  6.  36.] 

and  16.  Per 

Babington  and  Newton.-— —Ibid.  pi.  23^.  S.  P.  cites  10  H.  7.  5. 

[361]* 

In  writ  of  [10.  In  an  acbion  of  debt  againft  an  executor  for  the  arrearage^ 
tlecu^rs  ^^  ^  ''^"^  referved  upon  a  leafe  for  years,  and  incurred  after  the 
/cr  rent  ar-  death  of  the  tejtdtor^  the  writ  (hall  be  in  the  debet  and  detinet,  bc- 
rearintbfir  caufe  the  cxccutor  is  charged  of  his  own  poflcflion.     1 1  H.  6.  36. 

^hel^tbe  ^'  4^'  4^  ^''  ^-  ^'  between  f  Hargjave  and  Boddy  adjudged. 
leafe  war  But  it  was  reveHed  for  the  fanie  caufe  in  a  writ  of  error  in  Camera 
^detetheir  «Scaccarii.  Co.  5.  ^i.  lame  cafe.  M.  g  Ja.  R.  Rot.  146.  between 
ftaUbede-  ^^^e  and  Sir  Henry  Cary  adjudged,  that  it  lay  in  the  debet  and 
bet&deti-  detinet,  cited  M.  41,  42  £1.  B.  R.  7  Ja.  B.  R.  betweea 

net.  Thei.  the  Lord  X  Rich  and  Frank  adjudged,  cited  M.  4J,  42  El.  B.  R.] 

Lib.  10.  cap.  S3.  S.  19.  cites  Pafch.  11  H.  6.  44. 

But  •therwife  it  is  for  reiit,  due  in  the  time  of  the  teftator,  Thcl.  Dig.  114.  Lib.  s^  cap.  1 3.  S* 
1^  cites  10  n.  7.  5. 

Ui  de^t  t»rought  by  execMi^f  againft  fejir  firjear*^  •ftbe  leafe  eftbt  tejtatef^  of  which  fareti*i» 

dm 
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im  h  tin  time  9/  hit  ujtatw^  miifarctl  afttr  bh  iUtb,  the  writ  fltaU  be  lA  the  detiiiet  only,  per 
£ngleiicld.    Thcl.  Ilftg.  114.  Lib.  10.  cap.  13.  S.  ai.  cttet^Pafch.  19  H.  8.  8. 

f  Cro.  E.  711.  pi.  35.  Body  v,  HAacaAVi,  S.  C.  adjudged  for  the  plaiotifF.  But  adds  t 
noiei  that  afterwards  this  judgment  was  reverftd  in  the  £xc|iiequer  Chamber,  for  ihe  point  in  law; 
for  they  all  held,  that  it  ought  to  be  in  the  deiioct  only^  bccaule  he  is  charged  only  by  the  contrail 
of  the  lutcftaie.-: — Mo.  566.  pi.  771.  S.  C.  againft  admioiiirator,  and  adjudged  good  in  the  debet 
&  deiinet ;  and  diftinguiinid  between  aflion  brought,  by  or  sgainft  an  executor  or  adminiftrator. 
<»— Brownl.  56.  S.  C.  and  judgment  reverfed  in  Cam.  Scacc.-~-^ro.  J.  546.  in  a  note  added 
at  the  end  of  pi.  3.  that  in  the  argument  of  the  cafe  there  ofRiYNttL  v.  Lanccastlk,  it  waa 
then  delivered  by  the  Court,  that  Hargrave's  cafe  5  Rep.  31 .  was  afterwards  reverfrd  in  Cam.  Scscc. 

in  the  point  of  debet  &  dciioct,  according  to  the  book  of  10  H.  7.  5. Bull).  %%.  S.  C.  cited  By 

WiLiiama  J.  to  be  fo  adjudged,  but  that  the  fame  was  afterwards  reverfed  upon  another  matter, 
and  for  other  reafons.— t  Brownl.  706.  S.  C.  cited  by  counfel  arg.  who  laid,  that  they  were 
of  counfel  with  Hargrave,  when  the  judgment  in  B.  R*  was  reverfed  in  the  Exchequer  Charabee 
for  this  very  point,  and  for  this  realon,  bccaufe  it  was  brought  in  the  debet  &  detinet,  whereas  it 
Ibould  be  in  the  detinet  only.-*— S.  0.  cited  Cro*  C.  895,  8a6.  pi.  3.  and  by  three  jaftices  denied  to 
.  beUw  s  and  Jones  J.  faid,  that  be  knew  it  to  be  reverfed  m  point  of  judAmeot  lor  thiscaufe.  But 
Mr.  Oaovers,  in  a  Dsnv.  504.  pi.  10.  makes  a  quxre  if  the  book  is  not  mifprinted,otherwife  the 
cafe  is  inifapplied  there,  the  aaion  there  being  brought  by  an  adminiftrator,  and  not  againll  one^ 
lor  rent  incurred  in  the  time  of  the  inteftaur. 

t  Clip,  j;  938.  pL  ».  $•  C.  adjudged  well  brought  in  the  debet  &  detinet.^-— Bulft.  aa.  S.  C* 
&  S.  P.  agreed  by  all,  and  judgment  for  the  plainti^.— a  Brownl.  aoa.  S.  C.  adjudged  per  tpt. 

Car.  prxter  Yelverton.— -»S.  C.  cited  Brownl.  56.— —Palm.  iiS.  S.  C.  cited. Cro.  J.  411, 

pi.  11.  Mich.  14  Jac.  B.  R.  Ipfwich  Eailifb,  dtc.  v.  Martin.  S.  P.  adjudged  for  the  plainillf.— - 
3  Bulft.  911.  S.  C.  a«yudged.-— -Cro.  J.  549.  pi.  10.  Mich.  17  Jac  B.  R.  Mawle  v.  Cacyfyr. 
S.  P..  I         >Palm.  116.     Moule  V.  Moodic.  S.  C.  and  S.  P.  adjudged  for  the  plaintiiF.  ■ 

%  Roll.  Rep.  131.  Paul  v.  Moodie.  S.  C.  ■  .  "All.  4a,  43  Hill.  23  Car.  B.  R.  Koyilon  v, 
Cordrye,  the  Court  iaid,  it  waa  never  doubted  but  that  the  action  might  be  brought  in  the  deiinet 

only ;  but  it  had  been  much  doubted  if  it  might  be  brought  in  the  debet  &  detinet. Poph.  i  ai  • 

Pafch.  39  Elix.  Popbam  (aid,  that  in  fuch  cafe  it  Ihall  be  in  the  debet  &  detinet;  for  though  they 
have  the  lands  as  executors,  yet  nothing  thereof  (hall  be  imployed  10  the  execution  of  the  -wiU, 
but  fuch  profitaaa  are  above  that  which  was  to  make  the  rent,  and  therefore  fo  much  of  the  proEta 
as  is  to  make  or  anfwer  the  rent,  they  (hall  have  to  their  own  ufe  to  anfwcr  the  root,  and  therctore 
they  have  quid  pro  qyo,  viz.  fo  much  of  the  profits  for  the  rent,  the  adlioa  ought  to  be  brought 
•gaiaft  them  in  fuch  cafes,  but  where  they  are  to*be  charged  iii  debt  for  rent,  upon  a  Icafe  ^adc  to 
the  teftator,  and  have  not  the  profiis  of  the  Icafe  itfelf,  nor  means,  nor  default  in  them  to  come  to 
it;  the  adlion  of  debt  ought  to  be  againll  them'  in  the  detinet  only,  and  this  is  the  c^fc  here,  and 

therefore  the  mStxoxk  being  in  the  debet  &  deiinet,  doth  not  lie. Sty.  61.  Kalk  v.  Joe  a  line* 

S.  C.  Bacon  J.  held  it  good  in  the  debet  &  detinet.  Roll  J.  faid,  it  had  been  held  pro  6t  con  to 
be  good  and  bad  ;  but  that  it  muft  be  in  the  debet  it  detinet,  or  elfe  it  will  be  mifcirievous  lo  the 

plaintiff,  and  judgment  for  the  plaintiff,  nifi,  dec. S.  C.  cited  All.  34.  and  other  cafes,  and  fays» 

that  the  reafwu  of  tbrfe  contrary  opifthns,  were  the  ineofntenieHcy  of  the  one  fide  and  the  other  \  lor 
inafmuch  as  the  executors  cannot  waive  the  term,  it  were  hard  it  the  rent  (liould  exceed  the  value 
of  the  land,  and  they  have  no  aflTets,  that  they  (hould  be  charged  in  the  debet  of  their  own  proper 
goods,  and  yet,  if  the  afiion  muft  be  brought  in  the  detinet  only,  where  fully  admiiuftred  were  a 
good  plea,  then  they  may  retain  the  land*  and  with  the  profits  thereof  fatisfy  debts  upon  Ipccialiy, 
whereby  the  IcITor  (hould  be  defeated  of  his  rent ;  for  the  avoiding  of  which  inconveniencics,  it 
%vas  refblved,  that  they  may  be  charged  in  the  debet  de  detinet,  for  prima  facie,  the  land  (hall  b« 
intended  to  be  of  greater  value  than  the  rent  is,  if  it  be  oiherwife. 

11,  In  debt  againft  an  heir\  the  writ  (hall  be  in  the  debet  & 
detinet.  Thel.  Dig.  113.  Lib.  lO.  cap.  23.  S.  7.  cites  Pafch.  32, 
E.  3.  Brief  294.  and  Mich.  lo  H.  7.  8.  and  the  Regifter,  fol.  140. 

12.  Writ  of  debt  brought  agmnjt  exectitor  ypon  his  own  cmtraff 
with  quod  ei  injufie  detinet  only,  was  abated  >  for  it  ought  to  be 
debet  &  detinet.    Thel.  Dig.  113.  Lib.  10.  cap.  23.  S.  ii.  cites 

^cbfc  41  E".  3.  Brief  545. 

13,  Wrft  of  debt  againji  laron  and  feme^  upon  recovery  had 
againji  thefenu  whenjhe  wasfole^  fliall  be  in  the  debet  and  detinet. 

*  Thet  Dig.  113.  Lib.  10.  cap.  6.  12.  cites  Mkh.  47  E.  3.  23.  & 
'  9  £•  4*  ^5. 

14.  Debt  againji  the  heir  upon  the  deed  of  his  ancejlor  (hall  be  f  362  J 
in  the  debet  &  detinet.    Br.  Dette,  pi.  237.  cites  18  H.  7.  8. 

J  J.  Debt  againji  lir  executors  of  P.  in  the  debet  &  detinet  for 

D  d  3  rent 


1^4  IbeW* 

rent  incurred  uton  a  term  after  the  death  of  the  Uftat&r ;  they  fleetiei 
that  part  of  the  land  was  evicted  in  the  life  of  the  teflator^  land  fof 
the  refidue  that  they  tendered,  &c.  et  luicore  prift,  &c.     PlaintiflT 
demurred,  but  afterwards  they  agreed,  and  the  plaintiff  accepted 
according  to  the  faid  apportionment  without  cofts  or  damages  of 
either  fide.    Dy.  8i.  b.  pi.  67.  Uill.  6  &  7  £•  6.    Barrington  v. 
Potter. 
^  U.  io6.        1 6.  If  an  zSi\ovi  of  debt  is  brought  againfi  baron  zxAfenu  upon 
P^*  ^^3-       an  obligation  entered  into  by  the  feme  before  marriage  it  uall  be  in 
Powcl.s[c.  ^c  debet  &  detinet,  for  by  the  marrriage  all  the  perfonal  goods,  and 
a  power  of  difpofing  of  the  real,  are  by  law  given  to  the  bufband, 
which  he  has  to  his  own  ufe,  and  not  as  executor  to  the  ufe  of 
another  j  and  refolved  per  tot.  Cur.  that  this  was  matter  of  fiib-* 
ftance  and  the  very  point  of  the  a£lion«    5  Rep.  36.  a.  Trin.  30 
Eliz.B.  P.    Lloyd  V.  Walcot. 
i.P.becaufe       17,  So  if  an  a^ion  is  brought  upon  a  bond  againjl  the  heir  of 
bound  by    ^*^  obligor^  it  (hall  be  in  the  debet  &  detinet,  becaufe  he  hath  the 
fpccUi        aflets  in  his  own  right,  as  the  baron  has  the  goods  and  chatties  of 
%vordi  io     the  wife.    5  Rep.  36.  a. 

theobligi-  .  . 

tion,  per  Gawdy.  Cro.  E.  712.  in  pi.  35.  Mich.  41  &  4a  Elir.  B.  R.*— — It  ought  to  be  is  the 
debet  St  detinet;  but  after  verdidi  it  is  cured  by  the  Oxford  tSt  of  jcDfaila.  Lev.  994.  Mich.  19 
Car.  B.  R.   Comberi  v.  Watton.  Sid.  34a.  pi.  6.  S.  C.  hot  doubted  if  it  miftht  be 

amended  by  ftat.  16  &  17  Car.  a.  cap.  8. The  writ  againft  the  heir  is  in  the  debet  Oc  detinet^ 

^hich  proves,  that  in  law  it  lathis  own  debt ;  per  Dyer,  and  he  faid,  that  be  coold  fhew  a  nreccdenc 
where  fuch  an  a£Hon  was  naintainable  againft  the  executors  of  the  btir.  g  Le.  x  i.  pL  to.  Hill.  10 
Eh^*  C.  3. 

18.  Debt  in  the  detinet  againft  adminiftratrix  of  her  hufband 
for  arrearages  of  a  leafe  for  yearsy  viz.  for  a  quarterns  rent  due  in 

the  life  of  the  inteftatey  and  two  quarters  in  her  own  time.  It  was 
moved  that  the  aaion  ought  to  have  been  brought  in  the  debet 
ic  detinet,  according  to  Margrave's  cafe,  5  Rep.  3^ •  but  refolved, 
that  the  adion  was  well  brought  in  the  detinet,  (he  having  the 
intereft  onlv  as  adminiftratrix ;  and  Hargrave's  cafe  was  laid  to  be 
no  law,  ana  that  that  judgment  was  reverfed.  Cro.  C.  225.  pK  2« 
Mich.  7  Car.  B.  R.    Smith  v.  Norfolk. 

19.  An  afiion  of  debt  was  brought  upon  an  obligation  made  to 
a  bijhop  and  bis  commijfary  for  payment  of  debts  and  legacies ;  the 
a^ion  was  brought  by  an  executor^  and  judgment  given  by  default 
againft  the  defendant,  the  judgment  was  reverfed  by  .a  writ  of 
error,  becaufe  the  aSion  was  brought  in  die  debet  &  detinet; 
whereas  it  ought  to  have  been  brought  in  the  detinet  onfyy  becaufe 
it  was  brought  by  an  executor*  Sty.  278.  Trin.  1651.  Lydale 
V.  Lyfter. 

ft 

(T)    How  it  (hall  be  brought  in  the  Debet  and 

Detinet, 


[i.  TF  debt  be  brought  againft  baron  and  feme  upon  a  ntofoerf 
-L    of  damages  againft  the  feme  dumfola  fuit,  it  is  good  in  tbe 


Br.  Debt, 
pi.  44.  cites 

obj'acd"*    debet  and  detinet.    47  E^  3.  23.  b.] 

that  sa  to  the 

baron  it  ought  not  to  be  in  the  debeCp  becaufe  it  wu  not  of  hit  own  contrafi,  but  of  the  feme's. 

[a.  If 


a.  IV^fucciJir  prior  brings  debt  upon  at^  phligation  made  to  hi$  ^*  ^*^^ 
fredeumr^  the  writ  Ihall  be  in  the  debet  and  detinet*  47  £.  3»  s.'c.t-^ 
23.  b.  J.  lbid.oi.45. 

for  where  it  i»  to  Hit  own  qCb  tt  (batl  be  deb«t,  as  it  fecna,  contra  of  executor,  for  this  it  to  an* 
9thcr't  ufe* 

3.  Debt  (hall  not  be  in  the  debet^  but  of  money  only*  Br.  Ley 
Gager,  pL  26.  cites  50  E.  3.  16. 

4.  Debt  was  brought  againft  adminijiratorsj  the  plaintiff'  reco-- 
Vered  and  brought  another  writ  of  debt  upon  the  fame  record  in  the 
debet  (ff  detinety. where  the  defendants  were  convided  of  this  plea 
of  plene  adminiftravit,  and  becaufe  in  this  cafe  they  are  only 
charged  as  admin iftrators^  therefore  they  took  nothing  by  their 
writ,  quod  nota.  But  fee  if  they  had  been  convi6led  upon  fuch' 
plea,  where  they  {hould  be  charged  de  bonis  propriis,  as  in  1 1  H. 
6.  35.  Br.  Faux  Latin,  pi.  20.  cites  11  H.  4.  59.  [but  it  (hould 
be  56*  a.  pi.  2.  and  the  other  edit,  is  56.] 

5.  Debt  againft  baron  and  feme  of  the  contra^  of  the  feme  during  Br.  Debt, 
coverture,  the  writ  (hall  be  debent  &  detinent  j   for  the  baron  is  ^'i**'  "*^ 
debtor  by  the  taking  of  the  feme,  and  both  ought  to  wage  their 

law*    Br.  Faux  Latin,  pL  52.  cites  9  £.  4.  24. 

6.  If  a  feme  be  indebted  and  takes  baron,  the  writ  of  debt  againft 
the  baron  and  feme  (hall  be  debent  \  for  the  baron  is  debtor  by  the 
eipoulals.    Br.  Dette,  pi.  142.  cites  7  H.  7.  i, 

7.  And '\{  debt  be  due  to  a  feme ^  who  takes  baron,  and  they  bring 
debt,  the  writ  (hall  be,  quod  debet  to  both,  and  Jball  count  oow  the 
debt  accrued  to  the  feme  dum  fola  fuit  and  that  after  they  inter-mar^ 
ried.    Ibid. 

8.  If  an  'annuity  is  granted  to  one  for  years,  fo  long  as  the  term 
continues,  a  writ  of  annuity  lies  for  the  fame,  but  when  the  leafe 
is  determined  an  a£tion  of  debt  lies  for  the  fame ;  per  Williams  j  • 
Bulft.  152.  cites  9  H.  7.  16,  17.  and  (ays,  that  fo  is  the  old  bpok 
of  entries,  Fol.  151.  in  debt  for  an  annuity. 

9.  Debt  againii  executors,  upon  arrears  due  in  the  time  of  the 
executors,  upon  a  leafe  made  to  the  tefiator,  the  writ  iball  be  in  the 
jdetinec  and  not  in  the  debet.    Br.  Dette,  pi.  237.  cites  10  ri« 

10.  So  where  a  man  recovers  againft  executors  and  brings  action 
thereof,  this  (hall  be  in  the  detinet.  And  fo  of  asftion  of  debt  upon 
arrears  of  account  brought  by  executors  of  account  made  to  them. 
3r.  Dette,  pi.  237.  cites  10  H.  7.  5 

II  Tanfield  Ch.  B.  took  this  difference,  where  the  aftion  it 
grmnded  upon  privity  of  contrast  it  ought  to  be  in  the  detinet  as 
II  H.  6.  37.  II  H.  4.  46.  10  H.  7.  5.  iiut  otherwife  it  is, 
vehen  grounded  on  a  tort,  as  41  AfT.  15.  Cro.  J.  546.  pi.  5.  Mich« 
17  Jac.  in  Cam.  Scacc.  in  cafe  of  Reynell  v.  Lancailk%         ' 

12.  Where  the  thing  deinanded  is  current  coin,  tliere  the  thin^  Ctrtb.  gsK 
i^elf  ought  to-be  demanded  and  not  the  value,  and  the  count  ou^ni  ^'i^'  Jp 
.JO  be  in  the  debet  &  detinet :  but  where  z  foreign  coin  is  d^mandeu,  ^^ur^T  :, 
•there  it  ought  to  be  in  the  detinet,  and  they  ma"y  c^unt  to  the  v^.luf  i  :r*-;»'  -t 
-but  of  tii6  coin  of  the  realm  tttey  ouglit  to  take  notice  what  value  z-  *      ^^*; 

i  D  u  4  bear:^ 


^tj.  S.  c.  iearsy  and  to  that  value  it  ought  to  he  demandled ;  as  in  this  catci 
Ch.^hu^to  ^^^  nummi  aiirei,  vocat  guineas,  valoris  vigint'  unius  fiJid.  &  ^* 
foreign  or  for  to  this  value  they  were  coined  at  the  mint,  which  is  their  legal 
medal  coio,  value,  and  therefore  their  proper  denomination  is  20s.  pieces  o( 
ccmbkg.i  g<>'J>  v^^^'  guineas.  Per  Holt  Ch.  J.  Skinn.  573.  pi.  16.  Mich* 
value,  the     6  W*  &  M.  in  B.  R.  in  cafe  of  Saint  Leiger  v.  rope. 

plaintiff  i 

may  c\t6t  whether  to  declare  in  the  detinct,  as  for  guineas  in  fpecici  or  in  the  debet  et  detinet  fof 
the  value  in  £ngUfl)  money ;  but  the  Court  agreed,  that  in  that  cafe  there  muft  be  a  default  in 
payment  of  the  foreign  or  medal  coin  in  fpcc'ie,  before  the  party  can  bring  debt  in  the  debet  St 
detinet  for  the  value.-«->Where  foreign  coin  irfelf  it  demanded,  the  a£lion  ia  in  the  detinct  s 
*  but  if  the  value  be  demanded,  it  ia  in  the  debet  Sc  detinet ;  and  the  averment  always  is,  that  the 
defendant  has  neither  rendered  the  foieign  coin  nor  the  value;  per  Holt  Ch.  J.  12  Mod*  8i*  S.  C. 
Lutw.  488.  S.  C.  and  S*  P.  to  which  Holt  Ch.  J.  and  £yre  J*  feemed  to  agree. 

[364]* 

^^.A.^  (U)  How  it  (hall  be  brought.  lu  the  Debet  and 
*J^'^-      Detinct;    and  where  ia  the  Dctiuet  only;    la 

Relpeft  of  the  Thing. 

*rhcChan-  [i.  TF  the  a£tit>n  be  brought  for  moneys  it  ihall  be  in  the  debet 
^.7crii'.ke        A   ^  dctioet,  50  E.  3.  16.  b.J 

a  writ  in  the  debet  but  of  money  only,  and  therefore  where  debt  was  brought  for  certain  rtmi'i^fit 
und  rentfoviU  referved  on  a  leafe  for  years  of  lands,  the  writ,  though  in  the  detinct  only  was  held 
good.   Per  iot«  Cur.  fir.  Debt,  pi.  50.  cites  S*  C. 

Ai  if  a  man  [2.  5«/  if  the  adion  be  brought  for  dead  chattels  or  livings  and 
qulrtcrtof  ^^^  ^^^  money,  ir  fhall  be  in  the  detinet  only.  50  E.  3.  16*  b. 
wheat,  or  *  Contra^  M.  41, 42  EL  B.  R.    fiarham's  cafe. 

a  horfe. 

F.  N.  B.  119.  (H) — In  debt  of  things  which  are  not  money,  as  corn,  graim,  ice.  the  writ  flitll  be  ia 
the  detinet  only,  and  he  (hall  recover  the  price  or  value  of  the  thing,  and  not  the  thing  itfclf  i  Quaere. 
£r.  Pcbtj  pi.  an.  cites  9 £.  4.  to.  15.  41. 

3-  '^^  ^^  ^"^^  1^^  reddat  10/.  qtiai  ei  debet  l^  injufte  detinet 

&  bona  li  catalla  ad  valenc*  i^c,  qua  ei  injufte  detinet^  and  held 

good.    Thel.  Die.  113.  Lib.  cap.  23.  S.  o.  cites  Hill.  33.  E.  3. 

Brief  913.     And  that  fo  agrees  the  regifter  fol.  139,  and  Nat. 

Brev.  152.  where  the  writ  is  brought  in  nanco^  but  when  it  is  vi^ 

tentiel^  it  Jhall  be  quod  reddat  10/.  quas  ei  debet  i^  catalla  ad  vaUnd 

Vc*  qua  eo  injufte  detinet ;  for  of  debt  in  the  county  the  writ  Ihall 

fay  quas  ei  debet  only. 

tat  the  ac       4.  Debt  in  the  detinet;  for  that  the  defendant  owed  him  60O 

'd  rhrde-^*  ^/Zirj,  moneta  Polonia  \  and  declares  upon  a  bill  obligatory^  whereui 

bet  &  de-     the  defendant  was  bound  to  pay  him  600  gilders  of  legal  money 

tinei  for  the  Polonifh,  VIZ.  ad  Valorem  22o/.  legalis  moneta  Anglia.    It  was  ikid 

^'^"fTitTe  ^^^  aftion  ought  not  to  have  been  in  detinet,  becauie  it  is  upon  a 

nutdea  cur-  bill  obligatory  \  the  opinion  of  the  Court  was  that  forafmuch  as  he 

r€>a  coin,  a«  is  not  to  recovcr  the  gilders^  but  the  value  of  them  found  by  the  jury^ 

Biatwn?*'    tf«rf  the  demand  is  not  of  any  fum  certain^  and  the  value  is  not  hutum 

;Noy.  13.    to  thi  Xkurt^  that  the  deniand  is  good  enough  ia  the  detioeti    It 

wad 


:•  ii 


iH 


Vtii  adjudged  for  the  idsdntiiF.    Cro.  f.  4i7.  pi.  2.    Mich.  16  I^^^-it 
Jac.  ^.  B^   Rand  V.  P^.  ''        ^        '  ^  f„'«>f  .f 

Brapct  ▼,  RtlUL 

5.  If  debt  for  48x.  in  debet  and  detinet^  and  fir  two  jhirts  in 
the  detinet  only ;  and  he  declared,  that  the  defendant  fuch  a  year 
retained  the  plaintiff  to  be  bis  fervant  in  hufiandry^  gi^i^g  i>im 
48/.  and  a  Jhirt  bj  the  year ;  the  Court  fiiid  it  wa$  clear,  that  he 
may  bring  tus  a£lion  fo  by  feveral  precipes  in  one  writ.  Win.  75% 
Palch..22  Jac.  C.  B..  Weaver  v.  Beft. 

6.  Debt  upon  a  biU^  bearing  date  in  the  parijh  of  St.  Mary  U 
Bowj  London,  which  upon  oyer  appeared  to  be  dated  at  HaTrdfO" 
roaghy  and  the  plaintiff  declared  in  the  detinet  onfy^  fir  6/.  Hant'^ 
iorough  money ;  it  was  objeAed  againft  this  declaration,  that  the 
adion  ought  to  be  brought  in  debet  and  detinet ;   but  adjudged 

it  is  well  brought  in  the  detinet,  becaufe  it  is  not  for  a  certain  ^ 

fum,  but  for  61.  Hamborough  money  which  in  £ngli(h  coin  is  £  36^  j 
40$.  value,  and  the  value  of  the  Hamborough  money  not  being 
well  known  amonsft  us  by  common  intendment,  it  ought  there- 
fore to  be  demanded  in  the  detinet  only ;  and  judgment  for  the 
plaintiiF*    Lat.  4.    Pafch*  i  Car.    Ward's  cafe. 

(X)    What  fliall  be  a  good  l>lea  In  Bar.    [0/Dek 

on  yudgmentsJ\ 

f  I,  TN  debt  upon  a  recovery  tn  another  courty  it  is  no  ^ood  pick 

-a-  that  the  Court  where  &c.  had  taken  him  in  execution^  if  he 

does  not  Jay  that  it  was  at  the  inftance  of  the  plaintiff.    7  H.  6. 19.3 

[2.  out  if  he  fays  fo,  it  is  a  good  plea  in  bar.     7  H.  6.  19.  j 
-    [3«  In  debt  upon  a  judgment^  it  is  no  plea  that  there  19  ap  ertor 
in  the  original  procefsj  or  record  of  the  firft  judgment,  foi;he  is 
put  to  his  writ  of  error  for  that.     7  H.  6*  19.  ] 

[4.  In  debt  t^m  a  judgment  it  is  no  plea  in  bar,  that  after  the 
judgment  the  parties  put  themfehes  to  an  arbitrament  by  award  ef 
the  Lord  Chancellory  &c.  and  that  the  arbitrator^  had  made  fuch 
^awardy  ice.  and  that  he  himfelf  had  brought  an  audita  querela  to 
be  relieved  upon  this  award,  for  this  matter  is  not  fufficient  to 
jnaintain  an  suidita  querela,  and  if  it  was,  yet  he  could  not  plead 
it^  but  is  put  to  bis  audita  querela*  Tr.  7  Jac,  B.  Miles  Fale'a^ 
cafe  adjudged.] 

5*  In  debt  the  plaintiff  r^iml^  upon  a  recovery  of  debt  and  da* 
mages  in  the  Court  of  Record  at  King/Ion  uton  Hully  and  the  de- 
fci^ant  pleadedyShat  they  were  difn&Jjed  by  the  court  if  Hull  in  the 
jam$  aSHotiy  by  affent  of  the  plaintiff,  becaufe  it  appeared  to  the  Court 
4bat  the  parties  had  put  themfehes  in  arbttramenty  and  therefore  to 
^  qood  dimitlitur  judgment  fi  a&io,  and  it  was  awarded  by  thd 
Court  that  the  plaintiff  fliall  take  nothing  by  his  writ,  and  fo  a 
jidur*  And  per  Hank,  and  Thirn.  arbitrament  madcy  «r  arbitrament 
imMng  and  n^t  finifiid^  i$  a  good  bar  in  action  pexfonal  ^  and  per 

Hank. 


3^£  BeSt^ 

Hank,  fo  in  ^^dion  real ;  bulk  Sferene  ccotra.    Br.  Dette,  ^  6f* 
cites  II  H.  4.  12. 
^Br.  Debt,      6»  In  dtbt  of  loL  the  phintiff  coufited  that  he  rtcavered  againfi 
pi. 63.  S^.  ^^^  defertdant  tn  afpecial  ajjife  lol.  in  damages  before  fuch  Juftices  $ 
6"«V%.     the  pendant  Jaid^  that  within  the  year  he  fued  fieri  facias  to.  the 
(ind  there  Jberiffy  bj  whuh  be  levied  ity  and  paid  0  the  plaintiffs  jui^nuntfi 
""f"  6  V*'    ^w  J  and  the  payment  over  to  the  plaintiff  was  of  little  regard 
the  Year     ^ut  only  the  levying  by  the  (herilF.     And  Hill  and  Hank^  held  the 
Book.]        plea  np  plea,  and  that  the  defendant  (ball  render  to  the  plaintiff, 
and  (hall  have  his  remedy  againft  the  (heriiF;  but  Thirn*  was 
firongly  contra,  and  that  the  debt  is  of  record»  and  by  the  fieri 
&cias  is  levied  of  record  by  an  officer  of  authority,  and  if  he  pays 
it  to  the  plaintiff,  or  fends  it  into  Court  or  not,  this  is  no  de&ulc 
in  the  defendant,  and  that  the  levying  was  good,  and  the  defendant 
cannot  compel  the  (herifF  to  fend  them  into  Court,  nor  deliver 
them  to  the  plaintiff,  and  therefore  no  default  in  him,  and  he  is 
'  excufed,  which  is  the  beft  opinion,  and  the  reporter  concordat. 
And  after  the  parties  agreed  i  and  the  writ  willed  quod  denarios 
illos  habeas  hie  in  Cur.  tali  die^  &c.    £t  fi  fit  coram  Jufliciariis 
a(r.  tunc  denarios  illos  habeas  ad  proximam  feffion',  &c.     Br.  Ex- 
ecutions, pi.  35.  cites  II  H.  4.  58.    And  fays,  iee  *  26  H.  6. 
25.  tit.  and  Lib.  Intran.  170.  that  it  is  admitted  for  a 

good  plea  in  fcire  fiicias,  and  ifTue  taken  thereupon,  and  the  plaintiff 
C  3^^  3  m^nr  have  account  thereupon  againji  the  Jheriff  wha  levied  it^  and 
did  not  deliver  them  to  the  Court,  nor  to  the  plaintiff,  as  it  feems 
there. 

7.  If  1S^t  plaintiff  who  has  recovered  the  debt  had  brought  writ  of 
debt  upon  the  firji  judgment^  there  the  bringing  writ  of  error  upon  the 
firft  judgment  is  no  plea.    Br.  Executions,  pi.  136.  cites  10  H.  6. 6« 

See  tit.      (Y)    What  thing  will  extif^ui/h  a  Dcbt»     [Accept 

S^dTS  i^e  of]  a  higher  Thing. 

totam. 

2>al.  5a  pl«  [i.  T  F  a  man  accepts  dtn  obligation  for  a  debt  by  contra£l^  this  ex<* 
**iit?—        JL  ^ng^fl^es  the  contraa.     13  H.  4.  i.] 

S.  p.  agreed  per  Cur.  and  that  in  fuch  cafe  the  obligor  might 'with  a  fafc  confcience  wage  his  law. 
But  if  one  who  was  a  ftranger  to  the  contrail  enters  into  bond  afterwards  to  pay  the  debt  at  a  day 
certain,  and  the  debtor  gives  a  counter- bond  to  the  ftranger,  this  does  not  determine  the  coutra6f« 
•nd  fo  the  d^tor  hy  contrad  cannot  wage  his  Uw.  •  Le.  no.  pi.  14a.  Trin.  a^  £iiz.C.  B. 
Hooper's  cafe. — But  if  a  ftranger  to  the  cqntrad,  betn^  prefect  at  the  time  of  making,  makes  a 
promife  to  enter  into- a  bond  unio  the  party,  3cc.  for'  payment  of  the  mo'niy  agreed  for  upon  the 
contra^  and  afterwards  becomes  bound  accordingly,  the  contrad  by  this  is  determined,  becaufe 
ihe  obligation  is  porfuant  to  the  contra^    Ibid,  ciics  it  as  adjudged  m  one  Kudfoy'a  cafe. 

*  D.  ai.b.  [2.  ff^]  if  a  man  accepts  an  obligation  Ar  thi  arreetr^ges  efn 
^ixlfli  H.  '^^^^^^  before  auditors  affgned  in  pais^  .tbi3  cuctingui(he9  the  ar^ 
8.citesS.c!  xears ;  for  the  auditors  are  not  of  record ;  ^  of  this  die  law  li^ 
•nd  Ibid,  and  for  that  the  obligation  is  higher.  Contra  f  1 1 H.  4.  79.  b* 
V;  •Vlih.   13  H.  4. 1,  adjudged.] 

|3  H.  i.  cit««S.C.  but  ttko  no  notice  whethtttlwytiifBeifligncdciipMti  or  .fmorJ.       Sm. 
A.i)pl.i. 

[3.  If 


u 


f  ^*  If  an  irfant  malts  a  contract  far  his  Sit  and  ckthingy  anj  ^-^^  *s^ 
after  inters  into  an  obligation  with  a  penalty  to  pay  it^  and  after  ^n^nf.ni^ 
the  infant  avoids  this  oUigationy  as  he  may  for  his  infancy,  yot  it  «  coach  a«4 
(eems  the  contrail  /hall  not  be  revived.    Dubitatur,  P.  -22  El.  B.  R.]  ^J^^\  ^ 

^  •  bood  af- 

terwards entrrrd  into  during  hia  infiiney,  the  contrtfi  is  extinguHhed ;  and  thongb  after warda  nt 
lull  age  he  affumcd,  yet  in  aflumpfit  brought  he  may  pjeadt  non  aflumpfit,  and  hit  infancy  it 
fufficient  evidence,  and  judgment  for  htm  nili.  3  Keb.  798.  pi.  55.  Trio.  29  Car,  ••  |L  A* 
Tapper  v.  Davenanu 

4.  It  is  a  TOod  pUa  that  the  plaintiff  took  obligation  of  the  pared 
rf  the  Ran  for  the  whole  debt-,  for  contraft  is  intire.  And  the 
plaintiff  (aid  that  the  pbligation  was  for  a  debt  due  by  another 
contra<^  &c.  and  the  others  e  contra.  Br.  Dette,  pi.  57.  cites 
3^4.  17.3 

5.  Debt  upon  arrearages  of  account  before  auditors^  the  de* 
fendant  faid  that  after  the  account  the  defendant  had  taken  oblf^ 
gation  of  the  fame  Junty  and  no  plea  by  award ;  for  it  was  a  dutf 
by  record  before^  in  which  the  defendant  cannot  wage  his  law. 
Br.  Dette,  pi.  64.  cites  11  H.  4.  79. 

'  6.  One  who  hath  a  debt  dme  to  him  by  fimple  contrast^  takes  aso 
obligation  for  the  fanu  debt,  or  any  part  of  it,  the  contraiS^  is  de« 
termined.  6  Rep.  45.  a.  in  Higgins's  cafe,  cites  3  H.  4.  17.  b. 
2Z  H.  4.  79.  b.    9  £.  3.  50.  b.  51.  a. 

7.  &  when  a  man  hath  a  debt  by  obligation^  and  gets  judgment 
upon  it,  th^  contra^  by  fpecialty  is  changed  into  a  matter  of  rc^ 
jcord.    6  Rep.  44.  b.  m  Higgins's  cafe* 

(Z)    [Extingut/bment  hyi]  Acceptance  of  a  Thing  gf  [  3^7  ] 

equal  yi/MuJe. 

|l«  'T^  HE  acceptance  of  an  obligation  for  a  debt  due  by  another  s.  P.  Btt 
A     obligation  is  no  bar  of  the  firft  obligation.     1 1  H.  4.  79.  ^J//"]^,^^^^ 

b.  13  H.  4.  I.]  .  ,      the  fame  du- 

tj^  }ta  dt- 
tirmSnathm  of  a  ratttraff  rftbefamt  iutj  due  hefott  \  for  there  he  might  have  waged  hi»  Uw.     Br« 

Debt,  pi.  64.  cites  ii  H.  4.  79. Onecbofeen  a&ion  cannot  be  difckurged  by  another  chdfe 

en  a&ion  ot  the  fame  nature,  at  one  obligation  ia  not  diicharged  by  acceptance  of  another  obli- 
gation in  lieu  of  it.  ^  Lev.  937,  838.  Mich.  1  Jac.  2.  C.  B.  in  cafe  of  Scarborough  (Mayor,  dtc.) 
V.  Bittlcr.  Sec  tu.  Condiuooa  (£•  d)  pi.  1.  and  the  notes  there. 

2.  Where  an  award  creates  a  new  duty^  the  old  is  extinguUhed  Carth.  379. 
thereby ;  but  where  it  only  ordains  a  rel^e  to  diicharge  the  o|d  3*  p*^ 
duty,  it  is  otherwife*     i  Salk.  69*    Hill.  8  W.  3.  B.  K.    Free-  s.  Mod. 

mux  V«  Bernard*  130.  s.  c. 

&s  p      u 

3  Salk.  44.  S.  C.  &  S.  P. 


(A.  a) 


*l 


67  T>tbt^ 


(A.  a)     [Extrngu/JbeJ  by]  Acceptance  of  a  lower 

Tubing. 

^  (Y).P^-    [i.  T  F  a  man  accepts  an  obligation  for  the  arrears  of  an  account 
fercDce  be-  JL  ^^fi^^  auditors  ajftgned  of  record^  this  does  not  extinguiflt 

tween  audi-  the  arrears,  becaufe  they  are  higher.     20  H.  6..  45.  b.     (It  does 
lorfaiTigo'd  not  appear  whether  the  auditors  were  of  record.)  J 

en  paitf  • 

•nd  «t  hereof  rccoid. 

Fol.  605.        [2,  If  the  lejfor  accepts  an  obligation  for  rent  dui  upon  a  kafe 
^"^^mJ  for  yearsj  this  does  not  extinguiih  the  rent,  becaufe  the  rent  is 
higher,  being  real,  for  of  this  the  law  does  not  lie.     1 1  H.  4.  79* 
.  b«  13  H.  4«  I.    20  H.  6.  45.  b.] 

See  tit.  Con*  --^*. 

rs'^nd    C-^*  0    ^^^  vvbat  Cafes  a  Collateral  Thing  may  be 
(e!  d)  per  given  in  SatisfaSlion  without  a  Deed. 


UHum 


Br«Debt«  [i»  TF  a  r^«/ bc  revcrfed  by  deed  upon  a  leafe  for  years,  it  is 
?*•  7«-  citci  J^  ijQ  good  plea  without  a  deed,  that  by  the  command  of  the 
there  wal?a  l^JF^^  ^^  retained  the  rent  in  fatisfaSlion  of  the  reparation  of  the 
covenant  io  houfe,  which  he  had  done,  whereas  the  leflbr  ought  to  have  done 

theiodea.     it.      14  H.  4.  27.1 
ture  of  T         -1-     /   J 

kafe  for  the  leflbr  to  repair ;  and  the  houfc  viS  ruinous.    Per  Hill  and  Hank. 

[2.  The  fame  law  is  if  the  rent  was  referved  without  deed^  for 
he  hath  acknowledged  the  duty  by  the  pleading.     14  H  4. 27.] 
C  368  1      [3.  So  if  I  lend  money  to  you,  if  you  pay  the  monejr  to  another 
by  nvf  commandy  yet  this  is  not  a  good  &tisfa6lion  without  deed% 
14  H.  4.  27.J 

eafting(A)  (P,  a.  2 J    Declaration,  &c.  jd  Debt. 

ftndfeetic.  ^  ^  ' 

Jleot(H.c)         ^^ 

1.  ^npHE  plaintiff  in  his  count  mvL^Jhew.  deed  in  debt  and  an« 
X    nuity,  and  there  the  writ  and  fpecialty  ought  to  agree  $ 
per  Finch.    Br.  Monftrans,  &c.  pi.  15.  cites  41  £.  3. 23. 

2«  In  debt  upon  a  contrary  Hull  faid,  you  had  thereof  obligation 
after,  CuL  (aid  no,  but  of  another  contrafl,  and  tke  iffue  was,  if  the 
Miration  wasfoir  this  contract  or  not,  Br«  IfTues  joins,  pU  50.  cites 
3  H.  4.  18. 
Br.  Nofmcb  3*  Debt  upon  an  obligation^  J.  Fm  the  drfjendant  faidy  that  he 
y1.  (S^.  diu  ffuijf  and  delivered  the  obligation  to  another  j.  F.  and  not  to  the 
plaintiff^  and  a  good  plea,  and  the  plaintiff  was  compelled  to  anfwer 
tb  it,  quod  nota ;  and  fo  it  feems  that  there  were  two  J.  F.  and 
the  wrong  J.  F.  got  the  obligation  and  brought  the  adion.  Br* 
OUlgatioDi  pi.  82.  cites  12  H.  6.  7.  and  Fits&h,  Barn  17. 

4.  If 


-  1.  If  in  debt  upon  a  bondi  A.  counts  that  B.  abae  tuas  bounds  B* 
fitan  fay  that  ho  and  H.  were  jointly  bound^  judgment  of  the  Writ 
and  a  good  plea^  without  any  fans  ceOj  and  the  other  nuiy  (ay  that 
he  was  fole  bound,  &c,    Br.  Traverfe  per  &c.  pi.  8a«  cites  2k 

5*  Debt  upon  a  bond  of  40/.  the'  defendant  pleaded  receipt  by 
.the  plauitifF^^.io/.  parcel  of  the  demand  after  the  lajl  continuancoy 
judgment  of  the  writ  and  a  good  plea  without  acquittance^or 
other  fpecialty,  where  it  is  pleaded  to  the  writ^  contra  where  it  is 
pkaded  in  bar^  there  it  ought  to  be  by  fpecialty  againft  (pecialty. 
^r.  Brief,  pi.  337.  cites  5  £.  4.  138,  and  after  jfol.  140.  by  four 
Juftices  againft  three,  it  is  no  plea  to  the  writ^  without  ihewing 
^ecialty.    Ibid, 

6.  Where  a  man  is  bound  with  condition  in  the  obligation  y^r 
the  advantage  of  the  obligee^  \itjhalljhew  it  in  his  county  and  other- 
wife  it  is  ill  \  contra  J  where  it  is  to  his  difadvantage^  or  if  it  be 
indorfedy  and  is  not  in  the  obligation.  Br.  Obligation,  pi.  ^« 
cites  21  E.  4.  36.  per  Vavifor. 

7.  Debt  upon  a  bond  of  40/.  to  pay  20/.  the  defendant  faidy  that  Br.  Debt, 
the  plaintiff  had  received  part  of  thefaid  lejferfum^  pending  the  writ  j  ^X^^'q^^* 
and  per  Cur.  the  plea  is  good  of  this  lefler  nim  of  which  the  con-  trVthatU^ 
dition  was  made,  quaere  cauiam,  for  the  reporter  contra,  and  that  »jno  plea 
he  ought  to  allege  payment  of  the  whole  at  his  day,  or  to  {hew  JJ^^^  ^^ 
.fpecialty  of  the  receipt,  becaufe  the  action  is  upon  fpecialty,  but  quhtaSt^ 
if  he  was  paid,  he  oueht  to  fay,  that  it  was  paid  after  the  laft  con-  perCur.uid 
tinuance,  otherwife  ill.    Br.  Brief,  pi.  318.  cites  5  H.  7.  41.  o?7nS  t1^* 

a^  U.  7i  194 

t  .  I  . 

8.  Debt  upon  an  obligation  brought  by  J.  P.  the  defendant  faid^ 
that  then  Were  ?.  P.  the  father  and  j.  P.  the  fon^  and  he  made 
the  obligation  to  J.  the  father  who  is  dead,  and  he  who  brought 
the  aSiien  is  y\  P.  the  fon^  judgment  (1  a3io,  and  a  good  plea,  and 
ihall  not  be  compelled  to  fay  quod  non  eft  fadlum,  for  this  is  falfe* 
Br.  Obligation,  pi.  95.  cites  16  H.  7.  7. 

9.  Error  of  judgment  in  an  a£lion  of  debt  on  a  bond  for  per^ 
formance  of  covenants  in  an  indenture,  which  was,  that  if  the 
plaintiff  paid  the  defendant  100/.  at  Michaelmas  next,  then  the  (]  3^9  3 
defendant  would  pay  to  the  plaintiff  10/-  yearly  afterwards  during 

his  life  ;  and  the^rf^^i^  ^ffigned  was,  that  the  defendant  had  not 

, paid  the  loA  yearly  without  mentioning  the  payment  of  the  lOoL 

firjl  by  the  plaintiff  and  this  was  aligned  for  error ;  but  adjudged 

.  that  it  is  no  error,  and  the  firft  judgment  affirmed  ;  becaufe  the 

,  defendant  in  the  firft  a£lion  by  pleading  conditions  performed^  had 

confeffed  the  payment  of  the  loc/.  to  him  by  the  plaintiff',  and  the 

deraultof  the  payment  thereof  ought,  to  have  been  fhewn  on  the 

part  of  the  defendant,  and  not  on  the  part  of  the  plaintiff.    Mo. 

365.  pi.  497..  Mich.  36  &  37  Eliz.  B.  R.    Goodwin  v.  Ifham* 

10.  In  error  of  a  judgment  in  debt  in  C,  B.  upon  an  obligation, 
it  was  ailigned,  becaufe  the  count  was  per  fcriptum  fuum  obliga^ 
torium  conceffit  fe  teneriy  (fc*  without  faying  Jlgillo  fuo  figillat* 

as  the  CQurfc  is  in  B.  R«  though  otherwife  in  C.  B,    But  Gawdy 

laid, 


fii4  the  declahttiM  was  wdll  enough  tboiigb  fidt  wcC9v£ti^  to 
precedents ;  for  by  faying  per  fcripcum  fuum  obligatoriinn>  dilf 
l^f  nice£itry  circumftancts  are  intentud  U  concar^  viz.  the  fealing 
tnd  delivery  of  the  deed ;  becaufe  it  is  not  otherwife  m  writing 
obligatory,  and  delivery  is  never  alleged^  which  proves  that  it  is 
toot  necellary  to  allege  the  fealing,  for  the  one  is  as  heceflary  as 
the  other.  And  accordingly  the  judgment  was  affirmed.  Cro* 
£•  737.    Hill.  42  £liz.  B.  R.    Fenfon  v.  Hodges. 

XI.  PlaintiiF^^er/tfr^^  in  debt  for  that  the  defendant  retained  him 
loch  a  ]rear,  day,  and  place  to  embroider  a  jatten  goivn  for  a  maid 
lervant  of  her  daughter's,  and  to  take  for  the  fame  40j.  it  was 
alleged  that  debt  lies  not  in  this  cafe  becaufe  there  is  mi  any  place 
alieged<i  where  he  ihould  embroider  it  \  nor  that  it  was  done  before 
the  aSfion  brought^  and  it  was  traverfflbic,  that  be  did  not  em- 
1>roider  it,  and  then  there  is  not  place  for  the  venue,  wherefore 
the  declaration  is  not  good.  Sed  non  allocatur.  Por  he  cannot 
traverfe  but  ought  to  have  pleaded,  non  debet,  and  be  need  not 
allege  the  place  where  he  did  it,  for  it  may  be  dohe  in  divei-fe 
places  ;  and  it  ihall  be  intended  to  be  done  where  the  retainment 
^Kras,  and  ft  is  not  requidte  that  the  tfme  of  embrotderine  diereof 
TDUght  to  be  precHely  alleged  j  for  it  fliall  be  intended  to  t>c  before 
^e  a£Hon  brought ;  otherwife  he  codd  not  have  had  YAi  aAioft  i 
^nd  the  prothonotaries  of  C.  B.  certHied,  that  it  was  not  thetr 
courfe  to  aUege  the  day  or  place  of  the  performance  of- a  contract* 
Wherefore  the  Court  held  it  to  be  well  enough, -efpeciatty  as  the 
cafe  is  here,  where  the  party  defendant  did  not  uke  iflue  thereupon; 
but  let  pafs  the  advantage  thereof,  and  is  condemned  by  a  nihil 
dicit,  as  here  flie  was.  Cro.  £.  88o.  pi.  11.  Pafch.  44  £liz« 
B.  R.    Lady  Shandois  v.  Simpfon. 

12.  Where  a  man  was  indebted  to  another  in  20/.  he  came  to 
the  party  and  defired  him  to  forbear  this  for  a  efriain  time  and 
that  he  would  pay  the  fame  to  him  at  a  day  certain  by  him  prefijtedj, 
there  if  he  fues  him  for  this  20/.  after  the  day^  he  needs  not  Jbew 
how  this  grew  due^  for  the  taking  of  a  day  certain  to  pay  the  fame, 
'this  proves  the  verity  and  certainty  of  the  duty ;  btn  if  a  man  bo 
indebted  to  another  upon  a  ftmple  contra ff^  and  fues  for  it  upon  a 
promife  to  pay  it^  be  it  uponfuch  a  promife,  or  the  like,  ^t  plaintiff 
ought  to  fliew  the  caufe  of  this,  in  his  declaration^  to  fptcify  howj 
and  In  what  manner  the  fame  grew  dtu  \  for  in  the-latter  it  was 
due  prefently,  but  a  day  given  for  payment,  but  in  the  other  cafe, 
notfo;  therefore  he  ought  there  to  (hew  the  fpecial  caufe  hoyr 
the  fame  grew  due;  and  fo  is  the  difference, iwhich  was  agred  to 
be  fo  by  Yelverton  and  by  the  Court,  quod  'nota.  'BulC  153. 
Trin.  9  Jac.  Dean  v.  Newby. 
3Bulft.B44.       13.  Debt,  &c.  in  which  the  plaintiflT  declared  upom  two  bondsj 

H*^frsV'  ^"^  '^  ^^y  '°^'*  ^"^  the  other  no/,  and  the  aBion  was  brought 
adjudged '  generally  for  200L  on  thcfe  bonds^  and  fatisfa^ion  was  acknow^ 
for  titf  lodged  for  the  1 0/.  ♦  After  a  verdifit  and  judgment  for  the^Iaintifi^ 
pUimiff.  error  ^^^  brought,  the  error  affigned  was,  that  it  did  not  appear  on 
L  37^  J  which  of  the  bonds  the  plaintiff  did  acknowledge  fatisfa€f  ion  of  this 
lo/.  but  the  judgment  was  affirmed  \  'l>ccai&  the  pkuntiiF  might 

lawful!/ 


i>  *.!»; 


37* 


ItWfiiUy  imt  bcRhh  Bbhds  in  fait^  ml  '^refbre  1ie  mi^t  9e« 
knowledge  fatisfaflion  of  part  geoerally,  without  {hewing  of  which 
it  is.  Roll.  Rep.  423.  pi.  13.  MxQh.  14  Jac.  B.  R.  Hall  v. 
Malyn. 

14.  If  k  Ujtd  be  made  to  onc^  and  lie  doih  not  fay  in  the  -%ond 
that  it  jhailht  paid  to  the  ohlit^ei^  in  this  cafe  the  plaintiff  mufi 
/hew  that  it  is  to  be  paid  to  bim^  though  not  expreiTed  in  the  bond, 
firownl.  72.    Hill.  14  Jac.  Anon. 

15.  W. 'brought  an  adlon  of  debt  againft  M.  arid  declarei  tl^at 
the  defendant  bought  timber  of  him  for  10/.  folvend*  modo  &  forma 
fequenti,  viz.  5/.  ad  fejlum  Pafco.  proxime  fequentem^  and  fays 
nottfing  when  the  other  5/.  Jhould  be  paidy  and  the  plaintiff  reco- 
vered the  whole  lol.  by  verdif^,  and  now  it  vras  fpoken  in  arreft 
of  judgment  for  the  caufe  aforefaid,  but  yet  by  all  the  Court  it 
was  good  enough ;  For  the  law  intends  the  other  part  of  the  mdmy 
to  he  due  prefentty^  if  no  certain  day  of  payment  he  alleged*  Gol(h» 
116.  pi.  II.    Wiiloughby  v.  Milward. 

t6»  If  one  brings  debt  for  part  of  a  debt  due  upon  a  coniraif^  or  Hetl.  137* 
obligation,  and  d»es  not  acknewUdge  fatufaStien  of  the  refiduoy  |'  p'  ^^ 
iStt  lAion  is  not  well  commenced  ^  Arg.  and  judgment  accord-  Mta'ppur. 
ingly,  by  w^ich  a  judgment  in  C.  B.  was  reverted.     Cro.  C  — Litt.Rcp, 
436.  pi.  6.    HiU.  II  Car.  B.  R.  in  cafe  of  Ctoth  worthy  v.  Cloth*.  JJfsf-p^" 

worthy.  doe«  hoc 

a^peir*    « 

17.  The- plaintiff  obtained  a  judgment  in  an  hundred  eourt  for 
58/.  4^.  ^uid  brought  an  aflion  of  debt  upon  that  judgment  in. this 
court  for  58/.  only<^  and  did  not  Jhew  that  the  4^.  was  dif charged^ 
and  upon  nul  tiel  record  pleaded,  and  a  demurrer  to  that  plea, 
the  declaration  was  held  to  be  naught  for  that  very  reafon ;  for  if 
a  debt  upon  a  fpecialty  be  demanded,  the  declaration  mull  be  for 
the  whole  fum  ;  if  for  lefs  you  muft  jhew  how  the  other  was  J'atif* 
fed.     jMod.  41.  Pafch. 36  Car.  2.  B. R.    Marfli  v.  Cutler. 

18.  Debt  on  covenant  to.  pay  fo  much,  quarterly  for  four  quarterly 
payments  arrear,  without  faying  when  due  and  ending  is  naught,  and 
fo  ajudgment  in  B.  R.  was  Qev.erfed.  Shbw.  8.  Mich.  4  Ja9.  2. 
in  Cate.  Scatc.    Kkarfe  v.  Darby. 

if).  Error  upon  a  jadgment  in  C.  B.'  "where  the  adion^'was  debt 
upon  a  b'ond'of  109c/.  penalty ^  conditioned  that  iffuch  an  one,  being 
an  apprentice;  fhould  purhin^  or  embezzle  anything  to  his  majier*s 
dthnagei  that  then  htfhouldmake  it  good.    Breach  offigned  was,  that 

^  he  did  embeiSe  and  purloin  200/.  Upon  this  iilue  was  joined, 
and  verdi£i  for  the  plaintiff  and  judgment  accordingly.  Now  upon 
error  brought  it  was  infifted,  that  this  breach  was  not  well  affigned  \ 

"fbr  the  condhron  of  the  bond,  tying  it  up  to  fuch  purloining  as 
fliould  be  to  the  damage  of  the  mafter,  the  plaintiff  in  the  origmal 
aftion  ibould  have  averred,  that  this 'was  a  purloining  to  the  da-, 
mage  of  the  mafter.     But  the  whole  Court  thought  the  judgment 

'  of  C.  B.  was  well  given.  For  the  words  purloining  ana  em- 
btazling  are  always  taken  in  a  bad' fenfe,  et  ex  vi  termini  im*   . 

^pDrt'damilee  to  the'^miifter;  and  Whiit^  appears  plainly  need  not 
1^'aveiffc^  ttctirdlng  to  that  maxim  of  law>  quod  conftat  clarc 

non 


Ron  debet  YcnSaui*    Juctgment  nifi*    ZO  Mbd^  1499 15O4   HiB^ 
LI  Ann.  B.  R,   Thoroicnift  v.  BamSt 

liiwinlcafe 

iuH  be  A 

rxMi  dif.         ♦  (C,  a)    What  (hall  be  a  good  Bar  in  Debt. 
fenr?^^e  Ev^m^    fDifleifin,  &c.] 

So  if  •  mao  j||,  T  F  a  vMXi  Jilb  hui  to  another  for  ^  certain  fum  of  money, 
fel^Jmey,  X  *"  ^"  araon  of  debt  for  the  money,  it  is  no  plea  in  bar 
to  be  paid '  that  the  land  Is  evi£led.     H.  37  El.  B.  per  Curiam.] 

tt  (cveral 

days,  in  this  cafe,  though  the  gooda  are  re>taken  by  one  that  haa  «  right  to  thenit  before  the  dayi 

yd  ibc  vendor  (hall  have  a^on  of  dcbtf  in  rcfj^d  of  the  contnd«    3  Rep.  at.  a.  Arg« 

f  2.  [Butl  if  a  man  poflefied  of  a  ward  fells  it  to  another  for  a 
certain  fum,  in  debt  for  the  flim,  it  is  a  good  bar  that  the  ward 
is  iviHid  by  ajlrangir.     H.  37  EL  B.  per  Curiam. 

[3.  If  leffie  for  yoars^  nndering  rentj  caufts  a  Jtrangir  to  mUr 

upon  him,  and  ouft  bimy  by  which  the  ftranger  deveik  the  rever* 

fion  by  difTeifin,  yet  the  leflbr  may  have  an  adion  of  dibt  for  ^be 

rent  arrear  after,  for  this  lus  upmt  thi  contra ff^  notwithftanding 

the  diflfeifin.     M.  3.  Ja.  B.  R.  between  Carpenter  and  Collins, 

cited  to  be  adjudged  in  fi.  j 

C^B.169.      [4.  If  a  man  Uafes  for  yeoxs  to  commenci  at  Micb.  roniiring 

fdjodttd^*   r^w/,  add  the  UJfie  entors  Uforo  Micb.  by  which  he  is  a  diffeifor, 

according-    and  fo  continuis  after  Micb.  and  the  rent  incurs,  the  leflfor  maty 

ly.— a  Le.    have  debt  for  this  rent ;  and  this  dijfcijin  /ball  not  bo  any  impedi^ 

irc^^'ad**'  '"^'^^  h  r^ofon  of  tbe  privity  of  contract  which  is  between  tnem, 

jodgcd        M.  32  El.  B.  R.  between  Alexander  and  Dier  adjudged.] 

occording- 

ly.  Sec  D.  89.  a*    Marg.  pi.  tti.  S.  C.  and  other  caiea  cited,  as  to  the  lefTee's  entry  before 

tne  day.'  S.  &.  cited  Litt.  Rep.  17*  by  tbe  name  of  Alexander  v.  Sexie,  adjudged  for  the 

plaintiff;  but  fays,  that  if  the  leflee  had  claimed  fee,  it  would  be  oihcrwife,  and  Ibid,  cites  t  Jac 
C.  B,  Barton's  case,  v> here  the  leffee  entered  before  the  dayiand  made  feoffment  after  th« 
aUyi  yet  debt  liu  for  the  rent. 

B.  4.  b.  pi.      ^^,  [5^]  if  Uffeefor  uarty  rendering  rent^  makei  a  feoffment  in 

Trin.'^a4H.  fi^^  7^^  ^****  ^^'^  ^^^  °®  ^^J  ^^^  ^^  ^^  ^®^'  arrear  after,  for  the 
9.  in  the  *  privity  of  contrad  continues,  notwithftanding  the  feoffment,  and 
Exchequer,  the  eftatc  is  not  determined  but  at  the  elcftion  of  the  leilbr.] 

Rushokn's  ^ 

CASK.  S.  p.  argued.  ■  Ibid.  Mtrg.  pi.  t.  it  a  nota,  that  it  waa  ruled  for  law  in  C.  B.  that  if 
leflee  for  years,  yielding  a  competent  rent,  makes  feoffment  in  fee,  that  yet  the  privity  of  contn£^ 
M  not  fo  gone,  but  that  the  leflbr  may  have  debt  againft  his  leffee ;  for  otherwife  three  or  four 
years  rem  may  be  arrear,  and  the  leffor  without  remedy  by  a  private  feoffment,-  which  ia  not 
yeafonablc.  ■  '  Ibid.  Marg.  pi.  5.  fays,  it  is  in  experience  held  at  this  day,  that  if  the  leflee  makca 
feoffment,  the  leflbr  (hall  'have  debt  againft  him ;  or  otherwife  the  leflee  by  his  own  tOi  may  dfv 
iermine  the  leafe,  and  compel  the  leflbr  to  enter  for  a  forfeiture,  which  is  incooYenient. 


D.  4.  b.  pi.      f 6,  If  ifffi^  for  years,  rendering  rent,  never  enters  into  die 

•4  il's?'  '^^'  y^^  "  *^  ^'M^^  waives  tbe  pojfejjiony  an  adion  of  debt  for 
s.  P.  cited   the  rent  liei  upon  the  contraSn    D.  24  H.  8. 4,  3.    28  H.  8,  14.] 

tsadjodg'd, 

18  H.  6— —Ibid.  14.  a.  pi.  70.  Trin.  t8  H.  8.  Cooda1e*s  cafe.  S.  P.  Bot  by  ritxherbcrti  it 
is  otherwife  of  a  leafe  at  will.  .  And  in  debt  againft  leffee  for  yearit  for  the  arrearages  of 
vent  re&fved  upon  it|  hf  acai  DQ(  declare  (hat  the  ieffct  1^4  cp^^t  ^r  t)ic  contrafi  u  the 


grtMd  bf  the  a&aoYl    4  Le.  18.  pi.  61.    Per  Dyer  cites  44  Elie.  9.  $*  ■     *  The  occapMion  it 
not  material,  where  the  Icafe  is  for  years  or  life ;  but  otherwife  of  a  leafe  at  wiiU    Hetl.  54. 

tt^ich.  3  Car.  C.  B.     Jeakil  v.  Linne. Vent.  41.    Mich.  21  Car,  1.  B.  R.  Anon.  S.  P.  thac- 

ill  cafe  of  a  leafe  at  will,  there  maft  be  an  averment  that  the  leflee  occupied  the  lands.— ~Ibid» 
>o8»    Hill,  aa  &  23  Car.  a.  S.  P.  in  Calthorpe's  cafek 

[   372  ] 

7*  A  man  brought  debt,  and  fhcA^ed  an  obligation  in  which  A.  Br.  Debt, 
tras  hund  to  him  fir  tithesy  bought  of  the  plaintiff,  in  lol.  and  it  pi«|4-««« 
was  adjudged  a  good  anfwer,  that  another  had  recovered  the  tithe  s.*pj^'  *** 
iy  an  elder  rights  fo  that  he  cannot  have  the  tithes,  and  therefore 
it  was  adjudged  that  he  (hall  not  have  the  debt.     Br.  Contrafl^, 
pi.  12.  cites  21  £•  3.  II. 

8.  If  a  man  who  has  eftatt  conditional^  or  defeafible,  makes  a 
leafe  for  jears^  rendering  rent^  and  a  man  enters  by'former  title, 
or  for  condition  broken,  this  is  a  good  bar  for  the  lelTee  to  plead. 
Br.  Debt,  pi.  225.  cites  45  £»  3.  8. 

9%  Where  a  man  leafes  land  for  years,  rendering  rent,  and  is  Br.  Debt, 
bound  by  obligation  to  pay  the  rent,  there  in  debt  upon  obligation  Pj*  ^76. 
it  is  a  good  plea  that  zflranger  enterid  by  titUy  which  matter  ihall  ^*"'^'  ^* 
difcharee  the  obligation,  quod  nota.    Br.  Dette,  pi.  178.  cites 

20  H.  6.  23. 

10.  Debt  upon  an  obligation,  the  condition  was  for  performance  Br.ObHga* 
of  covenants  contained  in  certain  indentureSy  the  defendant  y27iV  that  "^"•'J'lj?^; 
Ae  place  of  St.  A.  with  oblations y  was  leafed  to  him  by  the  fame  ^  "  * 
indentures  for  term  of  years,  rendering  certain  rentj  and  that 

within  the  term,  and  before  this  day  of  payment^  the  pote  had  an^ 
nuUidthi  privilege^  and  the  pardon  of  St.  A.fo  that  "'  is  oujlei 
cftbe  profits  by  force  of  the  leafe.  Frowicke  Ch.  J.  faid,  the  plea 
would  have  been  the  better,  if  he  had  faid,  that  the  pope,  by  writing; 
proclaimed  and  publifhed  at  fuch  a  place,  had  refumed  the  pardon  ; 
for  otherwife  it  cannot  be  tried  in  England,  &c.     Brooke  fays 

Suaere ;  for  it  is  admitted  a  good  plea,  if  it  may  be  tried.    Br« 
►r.  Dette,  pi.  123.  cites  21  H.  7.  6. 

11.  So  It  feems  clear  of  a  thing  leafedy  and  after  is  revoked  by  a^ 

of  parliament^  as  wears  in  river Sy  &c.     Br.  Dette,  pL  I23»  cites  -     ^ 

21  H.  7.  6. 

12.  Eviction  or  expulfion  may  be  given  in  evidence  on  nil  debet  \ 
held  per  Cur.  But  the  reporter  adds  a  nota,  that  this  point  was 
formerly  controverted.  Sid.  151.  pi.  18.  Trin.  15  Car.  2.  B,  R» 
in  cafe  of  Drake  v*  Beere. 


(D.  a)    Pleadings.    Nil  Debet,  or  Nil  Detinet,  &c. 

I.  TTPON  a  leafe  for  twenty  years  expired  if  he  counts  fof 
\J  eight  years,  he  need  not  to  confefs  himfelffatisfied  of  th4 
Ttfty  but  in  debt  upon  an  obligation  of  loL  and  he  counts  of  5I. 
he  ought  to  confefs  payment  of  the  reft,  for  it  is  one  entire  debt  % 
but  upon  a  leafe,  every  term  is  a  diflin^  debty  and  in  the  cafe  of 
the  leafe,  entry  into  any  parcel  of  the  land  leafed  is  a  good  plea. 
for  all ;  for  the  rent  cannot  be  apportioned*  Br.  Dette,  pi.  87*1 
cites  7  H.  6.  26. 
.  ye(.  YII«  £  0  2.U 


j7*  IDcbt* 

2U  In  debt  upon  abitrement  the  defendant  faidy  that  nofuchfiA* 
^ijffion^  and  the  beft  opinion  was,  that  becaufe  in  this  caie  the 
defendant  may  wage  his  law,  and  where  he  may  wase  his  law  he 
(hall  not  traverfe  &e  contra^,  nor  the  caufe  of  the  debt,  as  to  fay 
that  he  did  not  buy  of  the  plaintiff,  nor  borrow  of  him,  &c.  But 
in  debt  upon  a  le^e  for  years  of  land,  or  upon  arrears  of  account 
before  auditors  he  may  uiy  non  demifit,  or  no  fuch  account ;  for 
there  he  cannot  wage  his  law,  therefore  he  cannot  wage  his  law, 
therefore  the  plea  above  ought  to  be  nihil  debet,  and  give  the 
matter  in  evidence.  Br.  Dette,  pi.  88.  cites  8  H.  6.  5. 
C  373  D  3*  Debt  by  a  fervant  againfi  his  majlery  who  was  retained  for 
aOi.  by  the  year  and  every  year  a  robe  or  y^for  the  robe^  and  that 
die  falary  was  arrear  by  (o  many  years,  and  the  robe  by  four  years^ 
dnd  the  a£tion  accrued  to  demand  fo  much  for  the  falary  and  20s. 
for  the  robes ;  the  defendant  faid^  that  he  paid  the  robes  at  D,  in 
the  county  of  S,  according  to  the  retainer  j  and  per  Moyle,  this  is 
only  nihil  debet  argumentive,  but  by  others  the  plea  is  good ;  for 
if  he  pleads  pa}rment  of  the  money  this  is  no  plea,  but  (hall  (ay 
nihil  debet,. but  where  he  pleads  delivery  of  another  thing.  Per 
Littleton,  Choke,  and  Needham.  J.  Br.  Dette,  pi.  11 2.  cites 
9  E.  4.  36. 
Br.  knrmU  4«  Payment  «r  nihil  debet,  is  no  plea  in  debt  upon  arrears  of 
tj,  pi.ft3.    annuity,  contrary  to  the  fpecialty.    Br.  Dette,  pL  114.  cites  9  E« 

4*  4«>*  53- 

5.  In  debt  by  executors  for  the  arrears  of  an  annuity,  the  de- 
fendant pi^^i/^/  nil  debet  (fuppofing  that  by  the  death  of  the  grantee 
the  deed  has  loft  its  force,  and  that  the  a£Uon  is  founded  upon 
the  debet  only,  and  not  upon  the  deed.)  But  per  Frowike  this 
aSlion  is  founded  merely  on  the  deed ;  for  without  die  deed  the 
a£lion  £iiis,  fo  though  the  nature  of  the  a£lion  is  changed,  and 
the  annuity  determined,  this  does  not  prove  but  that  the  action 
is  founded  on  the  deed  ;  quod  tota  Curia  conceflit.  Keilw.  47. 
b.  pK  4*  Mich.  18  H.  7.  Anon. 
Br.  Debr,  o.  In  debt  for  taking  of  a  favage  contra  formam  ftatuti,  the 
|l.^24.ciia  defendant  may  plead  nibtl  debet  per  patriam,  per  Tremail  & 
Fineux,  notwithftanding  that  it  be  founded  on  a  ftatute  >  for  it  is 
not  only  upon  the  Jiatute,  but  upon  the  Jlatute  and  upon  matter  in 
fa£f.  Br.  IfTues  join,  pi.  23.  cites  21  H.  7.  14. 
,  7*  But  in  debt  upon  efcape  againft  Warden  of  the  Fleet,  or  upon 
recovery  of  damages,  it  is  no  plea  as  it  is  (aid }  quaere,  for  they 
Were  in  doubt  of  the  iflue,  et  Rede  e  contra,  and  that  it  is  no  plea* 
Ibid. 

8.  In  debt  upon  a  pain  given  by  ftatute,  nil  debet  per  patriam^ 
is  a  good  plea ;  but  doubted  in  debt  againft  a  gaoler.  Heath'a 
Max.  82.  cites  3  &  4  Mariae.    D.  145..&  50  £d.  3. 

•9.  An  adUon  of  debt  was  brought  upon  the  Jlatute  of  purveyors^ 
hecaufe  he  had  cut  down  trees  againft  the  form  of  the  ftatute  5  Eli%m 
The  defendant  pleaded  not  guilty ;  and  it  was  moved  that  this  was 
an  evil  iftue  ;  for  he  ought  to  have  pleaded  nil  debet ;  and  the  Court 
commanded  him  to  pl«Kl  nil  debeU  GokUb,  39.  pU  1 6.  Mich« 
29  Eliz*  Anoiu 

10.  In 


'MJau 


m 


to,  tn  debt  up<m  the  ftatute  of  32  H»  8.  cap.  fir  the  arnars 
af  an  annuity  devifii  to  M.  the  plaintiff's  wife  for  life  (but 
me  died  before  the  a£Hon  brought)  againft  the  aimintftrator  eftbt 
terre-tenant.  The  defendant  pleaded  nil  detinet*  Per  Hale  Ch« 
B%  a  will  is  not  a  deed^  though  it  is  as  efFedual  to  paft  a  thing 
as  a  deed  is^  yet  it  is  not  a  deed  in  its  own  nature  1  becauie 
there  needs  no  fealing  nor  delivery  to  a  will,  which  is  eflendal  to 
a  deed  j  and  therefore  nil  detinet  is  a  good  plea  to  an  aftion  of 
debt  grounded-tfir  a  will^  as  well  as  to  an  a£tion  of  debt  grounded 
9n  a  tally.  And  the  afiion  here  is  not  fo  much  grounded  on  the 
will  itfelf,  as  upon  a  ftatute  law,  which  enables  men  to  dif*  * 
pofe  of  their  lands,  and  rents  out  of  their  lands,  by  will.  Hard* 
332.    Mich.  15  Car.  2.  in  the  Exchequer.     Wilfon*s  csrfe* 

ii»  Nil  detinet  is  no  good  plea  to  a  deed}  as  in  cafe  of  debt 
en  a  bend,  $r  eiberwife  upon  fpecialty  i  but  where  an  adion  of 
debt  is  grounded  upon  matter  in  pais  only^  as  upon  pre/criptien, 
or  upon  a  deed  that  is  not  refuijite  to  maintain  the  a£iion^  as  for 
rent  referved  upon  a  leafe  by  deed)  there  it  is  a  good  plea;  Arg^ 
and  cites  feveral  books  which  go  upon  this  di«rence.  Hardr» 
332.    Mich.  15  Car.  2.  in  Wilton's  cafe. 

12.  In  debt  upon  a  grant  of  a  rent,  nil  detinet  is  a  good  plea^ 
becauie  the  plaintiff  has  othtr  remedy  to  levy  ity  viz.  by  dijlrefs  ; 
but  to  an  a&ion  grounded  upon  a  grant  of  a  bare  annuity ^  it  is  not 

a  rood  pUa-y  becaufe  the  grantee  in  fuch  cafe  has  no  remedy  by  ^  374  1 
diftreis  i  and  therefore  in  that  cafe  the  defendant  muft  avoid  it 
by  matter  of  as  high  a  nature,  as  by  acquittance  under  feal,  or 
the  like.    Per  Hale  Ch.  B.    Hardr.  333.    Mich.  25  Car,  2.  in 
Wilfon's  cafe, 

13.  Upon  nil  debet  pleaded,  entry  and  fufpenfion  may  be  given 
in  evidence.  Arg.  which  the  Court  did  not  deny.  Mod»  ji8« 
Pafch.  26  Car.  2.  B»  R.    Brown  v 

14.  Debt  on  a  bill  fealed  for  payment  of  500/.  and  tnterejt. 
The  count  was  for  5ool.  without  taking  any  notice  of  the  in-* 
tereft,  and  held  good ;  for  the  dire£t  obligation  is  to  pay  500!. 

2  Show.  32.  pi.  23.    Hill.  30  &  31  Car.  2.  B.  R.    Hinton  y, 
Wilmore. 

15.  A  leafe  was  made  of  tithes  fpr  three  y ear Sy  rendering  rent  at 
JUicbaelmas  and  Lady-Day ;  andan  affion  was in^ought  for  rent 
arrear  for  two  years  i  upon  nil  debet  the  plaintiff  haJ  a  verdi<£t^ 
and  it  was  now  moved  in  arrejl  of  judgment,  that  the  declaration 
was  too  general,  for  the  rent  being  referved  at  two  fiafts^  the 
phintiff  ought  to  have  Jhewed  at  which  of  thofe  feajls  it  was  due. 
But  the  council  for  the  plaintiff  iaid,  that  it  appears  by  the  de« 
daration  that  two  years  of  the  three  were  expired ;  fo  that  there  is 
l>ut  one  to  come,  which  makes  it  certain  enough.  Curia,  this 
is  helped  by  the  verdiii  ;  but  it  had  not  been  good  upon  a  demurrer* 

3  Mod.  70.    Trin.  i  Jac.  2.  B.  R.    Pye  v.  Brereton. 

'  i6.  In  debt  againft  a  ftieriff)  f^^  plaintiff  declared  upon  ajudgm 
ment  obtained  againft  J.  S.  and  had  fued  out  2.  fieri  facial  ^  and  de* 
livered  it  to  the  defendant,  who  virt^te  thereof  had  levied  the 
l|MQcyt    Th9  defendant  pleads  nihil  debet  and  adjudged  a  good 

£  e  2  pica* 
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ptea.  And  this  difference  was  taken,  that  where  the  Writ  had  iiof 
been  returned^  the  pica  is  good  becaufe  it  is  matter  of  fa£):,  whether 
he  has  levied  the  money  or  not ;  /ecus  where  the  writ  is  reiumii 
fitrifeci,  12  Mod.  604.  Mich.  13  W.  3.  Cole  v.  Acorn, 
t  Salk.659.  17,  Debt  on  a  bond  Jhlvend*  fo  much  money  to  the  plaintiff  him" 
Pj-  5:  ^*^'  filf^  his  attorney^  or  ajfigns^  and  upon  oyer  of  this  bond  it  appeared 
held  thi»  to  to  ]>cfolvendum  to  his  attorney  or  ajjignsy  without  mention  of  him- 
be  nft  vari.  felf ;  on  demurrer,  exception  was  taken  to  the  variance  between 
^a^^mcnT  ^^  ^otiA  oti  which  the  plaintiff  had  declared,  and  the  bond  fet 
to  the  plain,  forth,  upon  the  oyer  ;  but  to  this  it  was  anfwered,  that  the  de* 
lifF  or  his  claration  need  not  be  according  to  the  letter  of  the  bond,  but  ac- 
fsThc  fame  ^^^^^^'^g  *^  ^^  Operation  of  the  law  upon  it ;  as  if  A.  gives  a  bond 
thing:  the  to  B.  folvendum  to  C  who  is  a  ftranger,  a  payment  to  C.  is 
teneri  made  payment  to  B«  and  the  count  muft  be  upon  a  bond  folvendum  to 
thepla^n-*^  B.  and  per  Cur.  if  A.  gives  bond  to  S.  tf  B.  appoints  one^  payment 
tiff;  and  to  him  is  payment  to  B.  And  if  B.  does  not  appoint  one^  then  it 
in  confo-  ffjall  be  paid  to  B.  himfelf.  6  Mod.  %r%.  Midh.  3  Ann.  B.  R. 
STaVTepaid  Roberts  V.  Harnage. 

to  him;  and  a  folvendum.  to  any  body  elfe  would  be  repugnant |  but  payment  to  the  plaintiff'a 
ittorney  or  affignec,  it  the  lame  thing. 

18.  Wherever  matter  of  faSf  is  mingled  with  a  fpecialtyy  or 

with  a  record^  nil  debet  is  a  good  plea^  as  in  debt  before  auditors^ 

it  is  a  good  plea.    Arg.  8  Mod.  107.    Mich.  9  Geo«    Warren 

V,  Confett. 

It  la  no  iq.  Nil  debet  is  no  good  plea  to  an  aflion  of  annuity^  nor  to 

to  an  ?a?on  ?"  ^^ion  of  debt  on  bond  brought  by  adminijlraior^  it  is  true,  it 

M  a  policy    IS  a  good  plca  to  an  a£lion  of  debt  for  rent  on  a  Icafe  for  years^ 

pfiH/urance,  but  the  rcafou  is  becaufe  the  demife  is  the  foundation  of  the  action, 

laionena  ^^  ^^  ^^^  '^^  ^^Y  ^^  evidence  of  the  demife,  and  fo  it  is  a 

Ai/7  iond^  good  plea  to  an  a£lion  of  debt  on  penal  Jlatutesj  and  to  actions  of 

though  debt  upon  awards  or  to  ♦  accounts  before  auditorsy  and  the  region 

fomethiog  ^^'  becaufe  thefe  are  not  the  deeds  of  the  parties.     Arg.  8  Mod. 

dehors  to  Jtoy*    Mich.  Q  Gco.  in  cafe  of  Warren  v.  Confett. 

be  done, 

to  charge  the  infulners  and  bail.    Ibidk  io8.-      ■■  It  if  not  good  to  an  aaion  ov  a  hand,  becaufe 

the  debt  ia  immediately  due;  admitted^    Ibid.  323. 

*[375l 

i^on^be!  ^^'  Plaintiff'  brought  debt  and  declared  upon  an  indenture  by 
5ng  founded  which  he  covenanted  to  transfer y  l^c.  and  defendant  covenanted  that 
on  the  ar-  he  would  receive  and  pay  for  the  transfer,  &c.  and  bound  himfelf  in 
thc"ar*?1i.  *^?^("  P^^^^y  '^  perform  the  fame,  and  for  non-performance 
lar  £aa  be.  pl^intifF  brought  his  adion,  adjudged  in  C.  B.  and  affirmed  in 
ingbut  error,  that  nu  debet  is  no  good  plea,  8  Mod.  io6.  Mich.  9 
fu "  j"7  ^"^  Geo*.  Warren  v.  Confett.  ^  • 

the  deed, 

the  plea  of  nil  debet  was  no  good  pica.    Ibid.  3811   Pafch.  1  Geo.  s.  S.  C. 

21.  It  is  a  good  plea,  where  the  a^ion  is  founded  oh  collateral 
matter  and  not  comprtfed  in  the  deed.  Agreed.  As  in  anions  of 
efcapey  and  in  all  adions  founded  on  a£fs  of  parliament.  8  Mod. 
324, .  Arg,  Mich^  x  t  Geo. 
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(E.  a)    Pleadings  in  General. 

I.  TN  debt  upon  a  kafe  of  tithes  levied  by  dijirefs  is  no  pica,  per 
^  Skreng;  becaufe  it  is  not  land,  in  which  he  may  diftrain 
by  the  tithes  fevered ;  for  it  is  the  thing  leafed.     Contra  Till. 
Br.  Dette,  pi.  234.  cites  11  H.  4.  46. 

2.  In  debt  upon  an  obligation  the  defendant  ^/f^^i/  condition  ifBr.CoaAu 
any  goods  which  the  plaint^  dolivored  to  J.  Hillary  are  efloigned  **<"».  pl-«4< 
that  then  J.  ii\\\7Lry  JhouU  pay  and  fatisfy  the  value^  and  faid  that   *       '    * 
the  goods  were  efloigned^  and  the  plaintiff  broM^t  2S&on  in  London 
againft  J,  Hillary,  and  recovered  20/.  damages^  and  had  his  body  in 
execution ;  and  no  plea ;  for  body  in  execution^  is  no  payment  nor 
fatisfadlion,     Br.  Dctte,  pi.  26.  cites  33  H.  6. 47. 

3.  Debt  upon  a  leafe  of  four  acres  for  3/.  &c.     The  defendant 
faid  that  he  leafed  the  four  acres  and  a  reSiory^  and  a  rent^  and  a 

view  of  frank'pledge  for  the  ^L  Judgment  of  the  count*  And 
fo  fee  that  he  pleaded  to  the  count  $  but  the  matter  is  argued  if 
he  oMSJit  to  traverfe  or  not,    Br.  Count,  pi.  23.  cites  35  H.  6.  39. 

4.  Debt  upon  an  obligation  the  defendant  pleaded^  that  the  plaintiff 
had  received  part  of  him  pending  the  writ^  and  the  opinion  of  the 
juftices  was,  that  it  is  no  plea  without  fpecialty^  quod  minim; 
for  plea  to  the  writ  mav  be  without  fpecialty ;  contra  of  plea  in 
bar ;  but  this  was  heldf  to  be  in  bar  for  the  parcel.  Br.  Dette, 
pi.  153.  cltes^  7  £r  4»  15. 

5.  In  debt  the  plaintiff  counted  that  the  defendant  put  his  feme 
and  fon  to  the  plaintiff  to  boards  and  the  plaintiff  leafed  to  the  de^ 
fendant  4i  chamber  for  the  feme  and  fon^  rendering  for  the  chamber 
and  board  for  every  week  ox.  the  defendant  faid^  that  non  dimifit 
comer am^  &c.  and  the  beft  opinion  was,  that  it  is  a. good  plea  to 
all,  without  anfwering  to  the  boarding;  for  contract  is  intire, 
and  therefore  dejiroy  it  in  party  and  //  is  defiroyed  in  alh  Br.  Dette^ 
pi.  108.  cites  9  £•  4%  X. 

6.  In  debt  the  defendant  faid^  that  he  has  infeoffed  him  in  certain  Br.Pfedj|eib 
land  in  pledge^  and  if  he  will  re~infeoff  him^  be  is  ready ^  and  always  P'«  «••««€• 
has  beeny  to  pay  htm ;  and  (he  beft  opinion  was,  that  it  is  a  good 

plea.     But  (ever^  were  of  opinion,  that  where  the^contrao:  is  [  376  3 

fingle  at  the  commencement,  and  after  pledge  is  fi;iven  for  the  debt^ 

that  it  fliall  be  no  ^^  in  debt  that  the  plaintiff  has  pledged,  &c. 

Contra,  where  pledge  is  delivered  for  the  debt  at  the  making  of 

the  contrad ;  for  in  the  other  cafe,  the  one  (hall  have  debt,  and  ^ 

the  Qlber  detinue  of  the  goods  i  contra  where  it  is  put  in  pledge  at  J 

th^aking  of  the  contrafl.    Br.  Dette,  pi.  1 1 1.  cites  9  £.  4.  25. 

7.  It  is  a  good  plea  for  the  mafter,  that  the  fervant  departed  out 
$f  fervice  the  firjl  year^  and  iball  not  be  compelled  to  the  general 

iifue,     Br.  Dette,  pi.  112.  cites  9  £.  4.  36.  -^ 

8.  Debt  upon  arrears  of  account  before  auditors  ajfignedy  where  '1 
R  man  pleads  nihil  dehct^  or  payment  in  a  foreign  county^  this  is  a  * 

K  e  3  good 
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gooci  plea,  and  yet  the  a^hn  is  /eundeJ  upon  matter  6t  ncer/ihf 
authority  of  the  ftat.  Weft.  2. 1 1.  quod non  negatur.  Br.  Dette^ 
pi,  141.  cites  5  H.  7.33. 

9.  In  debt  upon  an  infimul  computaverunt^  the  defendant  pleads^ 
that  hi  did  not  account  &  hoc  paratusy  i^c.  per  patriam ;  it  was 
cbjeded)  that  this  was  no  plea ;  for  in  fuch  cafes  where  the  party 
may  wage  his  law,  the  contradl  is  not  traveHable;^but  that  he 
ought  to  (ay,  that  be  owed  him  nothings  and  is  ready  to  aver  bf  bis 
iawj  or  by  the  country ;  for  this  is  the  point  of  the  writ,  or  other- 
wife  the  plea  is  not  good  ;  and  after  the  defendant,  by  advice  of 
the  Court,  waived  his  plea.  Kelw.  39.  a.  pi.  4.  Trin.  13  H.  7. 
Anon. 

to.  In  debt  the  plaintiff  counted  of  a  horfe  fold^  &c.  It  is  no 
pUa  for  the  defendant  to  (ay,  that  he  did  not  buy  the  fame  horfe^ 
becaufe  he  may  wage  his  law.  Keilw.  39.  a.  pi.  4.  Trin.  13. 
H.  7. 

II.  In  debt  upon  arbltrementj  the  defendant  tnvf  plead  no  fuch 

erbitrement ;  and  yet  be  may  wage  bis  law  in  the  fame  a^ion  ;  but 

the  reafon  is,  becaufe  this  arbitrement  lies  in  the  notice  of  a 

third  peribn,  and  to  the  lay-gents  may  have  conufimce  of  it,  and 

for  that  reafon  the  plea  has  been  held  good.    Keilw.  39.  in  pi.  4. 

Trin.  13  H.  7.  Anon. 

Dal.  49.  pi.      12.  hi  debt  the  plaintiff  counted  of  a  contrast  i  the  defendant 

IS.  Anon.'  pleaded  that  he  made  a  contraA  for  a  Ufs  fum^  abfque  boe^  that  bo 

tuade  any  contract  for  the  fum  comprifed  in  the  writ  as  the  plaintiff 

has  fuppofed. .   Tne  Court  held  that  he  (hall  not  have  the  plea, 

becaufe  he  may  wage  his  law.     Mo.  49.  pi.  148.    Pafch.  5  Elim. 

^on. 

Dal.  49.  pi.       13.  So  in  debt  the  plaintiff  counted  of  the  buying  of  a  horfiy 

ai.  S.  c.     2nd  the  defendant  pleaded^  that  the  buying  was  of  two  for  the  lame 

money.    Ibid. 
Dal.  49.  pi.      14.  Of  where  the  plaintiff  fuppoled  the  eontra&ix^  be  between 
si.&C.      j^i^  and  the  defendant j  and  the  defendant  pleaded^  that  it  was 

made  between  them  and  another.    Ibid. 
DaL40.pl..     15.  So  where  the  plaintiff  fuppofed  the  buying  of  an  oxiy  and 
iiVr  ri  t^  Ae  defendant  jOmW,  tbftt  it  was  a  horfe  \  in  thcfe  cafes  the  de- 
»  to'tiie      fendant  may  wage  his  law,  and  ought  not  to  traverfe  the  contni& 

iirorcl(Ox.]   Ibid. 

16.  In  debt  on  a  bill  for  $1.  in  which  were  thefe  words,  io  be 

'     paid  as  I  pay  my  other  creators*    The  declaration  ought  to  be 

fpecial,  according  to  the  bill.    Cro.  E.  256.  pi.  30.    Mich.  33 

and  34  Eliz.  B.  K.    Bright  v.  Metcalfe. 

S.  P.  Con-      i*j.  In  debt,  not  guilty  is  not  a  good  plea ;  but  rjTiffue  is  joined 

Cro.E^77*8.  thereupon,  and  a  verdiS  is  given^  it  is  now  good,  and  hel||pd  by 

pi.  s\.' — *  the  ftatute  of  jeofails,  becaufe  it  is  only  ihif*joining  of  the  i%e  % 

ifmrttch    per  Cur.    Noy.  56.  Anoiu 

cafe  there      '^  '    -^ 

be  a  verdid  for  the  plaintiff,  it  fhill  be  aided  by  the  ftatute,  becaufe  being  in  ill  plet»  sad  l^ilft 
one,  the  plaintilT  ought  to  have  hia  judgment,  but  if  the  verdtft  be  for  tbe  debiidaiity  y<et  the 
plaintiff  fhall  have  judgncnti  bccMfc  the  deed  ii  sot  aiifwered  by  the  bwr.  Gilb.  Hift.  ot  C*  ■# 
9*4.  citeaS.  C.  'h 

18.  Debt 
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l8*  Debt  on  a  hnd  conditioned  tajave  thepUintiffbarmUfs  of  \ 
and  from  an  obligation,  in  which  the  plaintif]^  at  the  requeft  of 
the  defendant  ftood  bound  with  him  for  the  payment  of  the  I  il« 
on  fuch^a  day  in  May,  which  was  before  the  date  of  the  obligation; 
the  defendant  pleaded  payment  Jecurtdum  formam  ^  effeSium  condU 
tionis ;  plaintiff  demurred  and  judgment  was  given  for  him ;  for 
the  defendant  ought  to  have  pleaded  mn  damnificatus.  Gouldfb. 
159.  pL  90.    Hill.  43  £liz.    Allen  v.  Abraham. 

19.  A  debt  due  by  promtfe  is  not  difcharged  by  account.  3  Lev. 
237.  Mich.  I  Jac.  7,.  C.  B.  Mayor  &c.  of  Scarborough  v» 
Butler. 

20.  Debt  was  brought  upon  a  bond  for  performance  of  cove*  • 
Ttants ;  defendant  pleaded  in  bar,  that  for  all  the  breaches  till  fucb 
a  time^  he  had  brought  covenant  and  recovered  damages^  and  that 
there  were  no  breaches  fince  that  time ;  and  demurrer,  and  judg* 
ment  for  plaintiff;  for  the  very  plea  the  bond  is  forfeited. 
Though  Carthew  objected,  one  might  wave  the  benefit  of  a 
forfeiture  of  a  bond,  as  well  as  the  forfeiture  of  a  copyhold  eflate^ 
&c.  and  the  bringing  of  covenant  was  a  waver  of  the  forfeiture 
of  the  bond  and  fo  a  bar.  But  per  Cur.  even  in  equity  it  would 
be  no  bar  till  fatisfaSlion  ;  as  if  two  be  bound  in  a  bond,  judg- 
ment againfl  one  is  no  difcharge  to  the  other  before  fatisfa£Uon« 
12  Mod.  3ir.    Mich.  11  W.  3.    Pierce  v.  Hutchefon. 

21.  Debt  uton  a  judgment y  defendant  pleads  in  bar,  that  a  capiat 
ad  fatlsfaciendufn  was  taken  out  againft  him  at  fuch  a  time,  by 
virtue  whereof  he  was  taken  in  execution ;  and  that  the  faid  capias 
was  returned  on  record^  but  did  not  aver  that  the  execution  con-- 
tiauedy  or  that  the  debt  was  paid ;  and  on  demurrer.  Holt  Ch,  J. . 
iaid,  if  he  was  once  in  execution,  it  muft  be  intended  he  continues 
fo,  if  he  has  not  paid  the  money ;  for  if  he  has  efcaped,  you  (hould 
reply  that  of  your  fide  that  arc  plaintiffs,  for  this  is  a  plea  in  bar,  and 
goo<i  to  common  intent.  And  he  quoted  two  cafes,  where  he  had 
known  efcape  replied  to  fuch  a  plea ;  and  a  taking  in  execution  is 
a  bar  to  all  other  remedies  while  it  lafls,  and  we  cannot  intend  an 
efcape,     12  Mod.  541.    Trin.  3  W,  3.    Redmond  v.  Jofeph. 

22.  Solvit  ante  dietn  is  no  plea  in  bar  to  debt  upon  bond,  becaufe  S.  C.  eSte^ 
no  material  ifTue  can  be  joined  upon  it,     10  Mod.  147,    Hill,  ?u1 '**?''* 

A  r>    T»       njr       M     ■'  T  rt- 1  •    •  that  in  fuch 

1 1  Ann.  B.  R.    Mernl  v,  Joiielyn.  cafes  tber^ 

it  np  way 
for  the  ^TiiotifFto  h«lp  himfelf  but  by  demurrer,    to  Mod.  167.    Mteh.  t  Geo.  1.  B.  R.    Ar;^ 

cites  alfo  the  cafe  of  Atwood  and  Coleman. Arg.  cites  S.  C.    10' Mod.  304.    Pafeh.  x  Geo« 

1.  B.  Ri  and  cites  alfo  the  cafe  of  Hill  and  Manbyi 

23.  But  there  is  no  doubt  that  accord  with  fatisfaSfion  before 
the  day  may  be  pleaded  in  bar  of  debt  upon  bond,  oecaufe  being 
pleaded  by  way  of  excufe  it  fuppofes  non-performance,  and  the  de^^ 

findant  muft  prove  bis  plea.  Arg.  lo  Mod.  304.  Pafch.  i  Geo. 
B.  R.  and  per  Prat.  J.  306.  &  vide  307.  in  cafe  of  Weddall  and 
JHanucaptors  of  Jocar. 

Bh*  more  of  Debt  in  General,  fee  £[(CfonS(  and  the  feveral  Kindt 
of  Adions,  &c.  throughout  this  Work. 
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See  r.  N.  B. 

171,  and  fee 

cn  ft6«.  *  (A)     For  what  Adl  or  Thing  it  lies* 

Vl'il'^l'  What  fhall  be  faid  a  Taking. 


end. 


Br.  Decict  f  j,  A  MAN  iuys  lands  of  one  party  and  has  the  better  bargain 
J.  dics's' c!  f^  *^  maintain  thefuit,  this  is  a  taking,  for  which  he  fhall  be 
butfays/the  puiiiflied  by  thls  writ    Adjudged,    41  Ed.  3.  9.  b.] 

cafe  is  io 

ill  reported,  that  it  is  not  eafy  to  uoderftand  it.—        Fitih.  Deciet  Taaium,  pi.  9.  cites  S.  C* 

•learl/i  according  to  Roll. 

2.  34  Ed.  3.  cat»  8.     If  either  of  the  parties  to  the  fuit  will 

Profecute  a  juror  that  has  taken  a  bribe  on  either  fide  to  give  his 

verdiSfy  he  Jhall  have  his  plaint  by  bill  prefented  before  the  fanu 

Jufticesy  and  the  juror  JhaU  anfwer  without  delay ;  and  if  any  other 

fiallprofecute  fuch  juror,  the  offence  Jhall  be  heard  and  determined  as 

aforefaidy  andfuch  pr of ecutor  jhall  have  half  the  fine ;  and  the  parties 

io  the  plaint  Jhall  recover  their  damages  by  afjejfment  of  the  tnqueji^ 

and  the  offender  Jhall  be  imprifoned  for  a  year^  and  be  incapable  of  a 

pardon  5  and  if  the  party  will  profecute  before  other  Jujlices^  he  jhaU 

have  the  fuit  as  aforefaid. 

DeciesTaiu       3.  38  E,  3.  cap.  1 2.     If  a  juror  takes  any  of  either  party  /« 

turn  was     giyg  ^;j  verdi^y  and  be  attainted  thereof  by  procejs  i 

forcjufticcs  o^i^^^  of  jurors  of  the  34  E,  3.  cap.  8.  be  it  at  the  fuit  of  the  party 

ofnifipriuS} 
of  taking 

• 

Sime^ira-    ^^'  ^^^i  ^^^  ^^^  profecutory  and  all  emhraceors  that  procure  fuch 

pcdit,  and    inquejiy  Jhall  incur  toe  like  punijhment. 

^^^ft?"    d       y^^^  juror  or  embraceor  have  not  whereof  to  make  gree^  he  JhaU 

mgainft*""    fi^ff^^  ^  ^^<7r' J  imprifonment. 

ihem,  by         But  no  Jujlice  or  other  officer y  JhaU  inquire  of  this  offence  ex  officio, 

which  tht 

Jullices  awarded  them  to  prifoo,  and  gave  day  over  in  Bank»  and  it  was  awarded*  that  the  Kiag» 
and  party  recover  10  times  fo  much,  jcc.  the  one  moiety  to  the  Kimg^  tie  other  to  the  party ^  and  tn« 
Jury  a'warded  to  prifont  and  the  party  ftwi  Jirfi  fatisfiedi  and  after  the  King  \  for  per  Morris,  the 
King  has  not  this  as  a  debit  hut  as  a  fine ;  and  where  the  King  has  fine,  the  party  fitall  be  alwayi 
firft  ferved,  by  which  they  fatisfied  the  party,  and  found  furcty  to  (atisfy  the  King*  and  were  d!> 
livered  out  of  prifon.  Q^pd  nou.  Br.  Dectea  Tantum,  pi.  6.  cites  41  £•  3. 1^.— — Fiish* 
Bccies  Tantum}  p).  lo.  cites  S.  C. 

Decies  Tantum  againfi  an  embraceor^  for  taking  of  money  for  emhraeery^  and  the  count  il  ill  be- 
caufc  //  is  not  alleged  whether  he  embraced  in  faB^  oir  did  not  emhrace^  per  Cur.  Quod  nota ;  for 
the  eife£l  cf  the  fUtute  is,  that  a  man  (hall  not  embrace ;  for  if  he  ukes  money  to  embrace* iiri 
does  not  embrace^  the  a£^ion  does  not  lie,  per  Cur.  And  per  Prifot,  the  >^atute  ia  againft  embra* 
ceors,  fo  that  it  ought  to  be  the  plural  number :  but  jurors  are  jurors  asfooa  as  they  are  fwon|i||od 
therefore  if  they  take  mcney  for  faying  their  verdiff,  and  after  tht  plaintiff  is  nmfuited  before  vejmfit 
yet  the  a£lion  lies ;  but  otherxM  it  ieems,  tf  the  juror  he.J^ruck  out  hf ore  that  be  hefvtom^  fortbefir 
be  ia  00  juror.    And  after  iffue  viat  taken^  Vihetber  the  tmiraceor  did  not  uke  tbt  moneyy  tad  tb* 

otbcn 


give  his  verdiSiy  and  be  attainted  thereof  by  procefs  contained  in  the 
"'  article  of  jurors  of  the  34  E.  3.  cap.  8.  be  it  at  the  fuit  of  the  party 
that  will  fue  for  himfe^'y  or  for  the  Kingy  or  at  the  fuit  Hf  any  othery 
he  Jhall  pay  ten  times  Jo  much  as  he  hath  takeny  to  be  divided  betwixt 


^bcnetoiitrti  (|iiodnota,  notwithftinding  ihe  opiaioa  iFsrebtd*    Br.  Deciet  T«otum,  pi.  14, 

cites  37  H.  6.  3i.- Fiizh.  Deciet  Tanium,  pi.  2.  cites  S.  C. 

Ceruio  jurori  t^ek  money  of  the  farty  after  their  verdiSl^  given  tvit&out  cove/rant  thereof  mad9 
M^rtt  VIE.  Every  one  half  a  mark,  aod  were  thereof  convided  by  verdict,  and  uere  put  to  fint^ 
vu.  £vcry  one  half  a  mark.  And  fo  fee  that  it  is  out  of  the  cafe  of  the  ftatute  of  Decics  Tantum. 
But  the  ftatute  wills, ihat  they  (hall  be  imprifoned  for  a  year,  without  making  a  fine,  and  thii  feemt 
to  be  where  they  uke  contra  formam  ftatuti.    Br.  Decics  Tantum,  pi.  13.  cites  39  AIL  19. 

4.  Note,  by  the  ftatute  of  •  27  E.  3.  cap.  j.  That  where  f  379  "| 
jurors  take  fmney  to  give  their  verJiSf^  the  party  may  have  hill  againft  ♦  So  are  all 
them  immediately  before  the  Jujlices  of  niji  priusy  or  other  Jujlices\  ^^1^^"^ 
but  per  Thorp,  they  cannot  award  them  to  prifon  before  judgment,  xhe  Yoir' 

Br.  Bill.  pi.  46.  cites  41  £.  3.  15.  Book  does 

nor  mentioa 
the  ftatute.  But  It  feems  it  fiiould  be  the  ftatute  of  34  E.  3.  cap.  8. 

5.  liaman  impannelled  and  returned  upon  iflUe  takes  money  of 
the  one  party  for  his  verdi^^  and  afier  is  no  juror  upon  the  ijfuey 
yet  decies  tantum  lies,  by  fomc  Juftices,  but  others  e  contra,  and 
that  a£lion  of  maintenance  lies,  quod  nota  inde.  Br.  Mainte- 
nance, pi.  15.  cites  21  H.  6.  54* 

6.  Upon  ifliie  of  decies  tantum  in  Middlefex,  the  jury  may 
give  their  verdiit  generally  quod  receperunt  denarios  prout^  &c- 
though  the  giving  of  the  money  was  in  another  county  i  for  the 
matter  is  not  local,  and  this  by  confcience,  and  the  attaint  does 
not  lie;  for  it  is  true  quod  ceperunt  argentum,  &c.  but  they 
cannot  fay^  that  guilty  in  the  county  of  Norfolk  exprefsly^  by  Starky 
and  fome  of  the  Juftices,  and  feveral  apprentices ;  but  Brian  J. 
contra ;  for  then  the  defendants  (hall  be  doubly  charged,  if  the 
plaintiiF  brings  another  decies  tantum  in  another  county,  this 
recovery  will  not  be  a  bar,  which  feems  not  to  be  law ;  for  he  may 
aver,  that  it  was  all  of  one  and  the  fame  receipt,  and  the  place 
nor  county  %  not  traverfahle  where  \t  v&  not  of  things  locals  as  of 
trees  cut^  grafs  trampled^  or  the  like.     Br.  Attaint,  ph  120.  cites 

'22  £.  4.  19* 

7*  Soin  iftiie  upon  ajfets  enter  mains.    Ibid. 


(B)    Writ.     Pleadings  and  Proceedings. 

t.  TTVECIE  S  tantum  againft  fever al^  and  fuppofed  that  J,  N.      . 

\J  and  W.  received  where  the  receipt  ot  the  one  is  not  the 
receipt  of  the  other,  judgment  of  the  writ  ct  non^aliocatur,  by 
which  they  pleaded  not  guilty ;  nota  not  guilty  after  iflue.  Br. 
Decies  Tantum,  pL  4.  cites  40  E.  3.  33. 

2-  A  writ  of  decies  tantum  was  maintained  againjl  the  jurors 
and  embraceors.  Thel.  Dig.  xo6.  Lib.  lO.  cap.  15.  S.  8.  cites 
P^ch.  41  £.  3. 9* 

3.  Decies  tantum  by  the  baron  and  feme^  and  hecaufe  the  feme 
was  named  the  writ  was  abated.    Br.  Decies  Tantum,  pi.  20. 

cites  43  £•  3*  i6«  .       . 

4.  I)ecies  tantum  againft  jurors,  whereof  the  one  had  taken  Br.  Da- 

HO*,  and  anotb$r  8;.  8^.  and  the  third  a  coat  of  the  price  of  40^.  "»•«*.»»  p*^ 

^^  s.  c. 
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iff  the  damage  often  maris ^  and  were  thereof  att»nted|  and  becanfe 
the  plaintiff  had  not  fevered  his  damages  the  Court  was  of  opinion 
to  have  taken  the  inqueft  de  novo,  and  the  plaintiff  releafed  his 
damages,  by  which  it  was  awarded,  that  the  King  recover  the 
moiety  of  io  much  as  they  had  taken,  and  the  part^  the  other 
moiety,  et  quod  capiatur.     And  after  the  three  came  and  tendered 
ten  times  as  much,  &c.     Per  Mowbray  they  ought  to  go  into  the 
receipt  [of  the  Exchequer]  and  there  to  pay  it,  and  they  ihall  fend 
writ  to  them,  and  then  they  (hall  be  delivered  out  of  the  Fleet, 
and  after  eftreats  were  delivered  into  the  Exchequer  by  the  com- 
mand of  the  Court.     And  the  ferjeants  of  the  King  or  one  of  the 
C  3S0  1  Juftices,  fliall  go  into  the  receipt  of  the  King  with  the  money  ad- 
judged to  him,  and  there  pay  it,  and  have  tally  to  the  barons  of 
the  Exchequer,  et  fic  vide.    Br.  Decies  Tantum,  pU  8«  citea 
44  E.  3.  t^. 
S.P.andro      5.  Ia  decie?  tantum,  the  (heriff  returned  nihily  the  flaintt^ 
fee  that  a     prayed  <apias  in  a  foreign  county  and  cculd  not  have  ity  contra  m 
Evel^ia-  ^^^^  ^P^^  ^^  ftatutc  of  labourcTS  ;  for  in  the  one  czte  the  law 
njpiurii*     prefumes  that  he  is  fufficient,  and  in  die  other  not*    Br«  Proceis^ 
^^^'*';/«    pi.  128.  cites  47  E.  3.  4. 

£xigcBtc  pi.  9.  cites  S.  C. 

Br.Exi^s      6.  In  decies  tantum  the  procefs  may  be  capias  infinite^  or 
|i.g.ciict   dtftrefs  infinite  \  but  not  capias  in  a  foreign  county.    Br.  Decies 

Tantum,  pi.  9.  cites  47  £.  3.  4. 
Txtzh.  De*        7.  Decies  tantum  is  well  brought  by  baron  alone^  though  it  be 
ciei  Tan-    founded  upon  cui  in  vita  brought  by  him  and  his  feme ;  the  reafon 
^ttMjH.^li  feems  to  be  that  he  is  to  recover  only  a  chattel,  and  he  counted 
^.  S.  P.       of  a  receipt  and  did  not  fay  bywhofe  hands^  and  yet  eood.     Br. 

Decies  Tantum,  pi.  10.  cites  7  H.  4.  2. 

8.  In  decies  tantuo)  the  writ  was  in  kquela  qua  fust  inter  y.  P. 

plaintiff  and  W.  71  deforceant  per  breve  nojlrum  de  judicio  de  uno 

mej/iiagioy  &c.     And  the  defendant  pleaded  to  the  writ,  becaufe 

♦  It  flioald  ^^  ^^^  ^^'  -^^^  ^y  ^*^'  '^^^^  of  judgment.  Per  A(hton  it  appears, 
be  35  H.  6.  but  let  that  be  faved  to  you,  therefore  anfwer  quod  nota.  And  the 
IS*  b.  14.  beft  opinion  was,  that  the  writ  was  good.  Br.  Decies  Tantum, 
?  B?.^bif.  P'*  *•  ^*^^*  *  3  H.  6.  23.  And  fuch  a  writ  of  difceit  was  fued 
ceit/pi.  1.  anno  f  20  H.  6.  10.  upon  cafting  of  protedion^  and  the  writ 
citeiS.  c.  awarded  good  notwithftanding  fuch  exception. 
Br.Dcciet  9.  In  decies  tantum,  not  guilty  is  no  plea,  but  that  he  did  not 
7is.p!dtii  '**'  ^^y  ^'^^^i  fi^  S^'^^^£  *"  verdiSf,    Br.  Adion  fur  le  Stat.  pi. 

8  H.  6.  la.    14.  cites  8  H.  6.  9.  &  10.  ^ 

Br.  Decieg  jo.  If  decies  tantum  varies  from  the  recordit  is  not  good,  as  if 
S!°u  "t^  the/ry?  record  is  J.  D.  of  A.  yeoman^  and  the  decies  tantum  is  J.  D^ 
s.  c.* —    only ;  by  the  beft  opinion.    Br.  Variance,  pi.  6.  cites  9  H.  6.  i« 

Thel.  Dig. 

77.   Lib.  g.  ctp.  i.  S.  it.  cites  S.  C. 

Fiteh.  De-  II.  In  Jecies  tantum  it  is  no  plea  that  no  verdiff  vat  gif^i 
tumTpL  6.  f^^  '^  *^y  ^^^^  »iwify  they  offend  againft  the  ftatute,  if  they  cive 
cites  s.  G.'  verdid  or  not,  and  ^  if  they  take  money  and  gire  true  rercud^ 

by 


.9)^H 


}^  nMch  tbey  (kid  that  tbejr  did  not  take  any  money  for  fa^nr 
their  verdid,  Prift.  Per  Newton,  you  ought  to  plead  this  fevira^ 
for  every  one  of  them,  and  fo  he  did.  Br.  Decies  TaiUum,  pi.  1 1. 
cites  21  H.  6.  20. 

12.  In  decies  tantum  againft  J.  N.  of  D.  he  /aid  that  be  was  VT!*^**'^ 
€$iwerjant  and  dwelling  at  S.  the  day  of  the  writ  pterchafed  and  at  B^lTrT^ 
mtt  times  after \  and  the  beft  opinion  was,  that  this  is  a  good  plea  tt.tnd cites 
and  is  at  common  law,  though  it  be  in  a&ion  in  which  procefs  of  >i  ^-^^  5« 
outlawry  does  not  lie,  and  ihall  ferve  at  diis  day  after  the  fiatute.  be  t  c  iTet 
Br.  Decies  Tantum,  pi.  i2.  cites  *  2i  H.  6. 52.  54.  b. 

13.  And  by  fome  of  the  Juftices,  no  fuch  record  by  which  he  Br.Replica* 
was  fworn  is  no  plea,  for  the  a£lion  lies  though  he  was  notfivom.  ^^^^ll^^* 
And  fome  e  contra,  therefore  fee  the  ftatute,  and  that  where  be  5*  ^*^%.  0, 
iaies  tnonef  and  is  notjwamy  a&ion  of  maintenance  lies*    Ibid. 

•     14.  Decies  tantum  ad  grave  damnum^  and  in  our  contemft^  and  Br.  Decia 
did  net  Jof  ad  grave  damnum  of  the  plaintiffs  and  yet  the  writ  ^'"dtw  Ji* 
awarded  good,  for  it  is  aAion  popular,  which  every  perfon  may  h.*6.  58.-^ 
have  who  will,  •  and  therefore  it  is  not  nmre  (grievous)  to  the  plains  J^^.^^^^ 
tiff  than  to  another.    Br.  Adion  Pop.  pi.  2.  cites  21  H.  6. 54.       trX^.tt. 

tnd  citd  St  H.  6.  ^  bat  it  (hould  be  ti  H.  6.  54*  b. 

15.  Decies  tantum  againft  J.  N.  wbo/aidj  there  is  nultiel  record 
in  he  was  Jwom^  and  by  fome  Juftices  the  adion  lies  though  he 

.  was  not  fworn,  and  fome  e  contra,  and  that  writ  of  maintenance 
lies,  and  the  defendant  demurred  upon  the  plea.  Br.  Record,  pl« 
a6.  cites  21  H.  6.  54. 

16.  In  decies  tantum,  the  writ  was  ad  grave  damnum^  &c. 
without  faying  querentis^  and  yet  adjudged  good.  Thel.  Dig.  96. 
Lib.  10.  cap.  6.  S.  40.  cites  21  H.  6.  59, 

17.  Writ  of  decies  tantum  was  ad  grave  damnum  ic  in  noftri 
contemptum,  ice.  without  faying  ad  cujus  damnum^  and  yet  ad« 
judged  good.  Thel.  Dig.  115.  Lib.  lO.  cap.  25.  S.  4.  cites 
Trin*  21  Hi  6.  59.  * 

18.  Decies  tantum  s^nft  jurors  for  taking  of  money  for 
giving  his  verdi6^,  who  faid  that  he  did  not  take  any  money  for 
giving  his  verdidf^  Prift  i  and  a  good  ifliie,  and  fo  note  that  it  is 
not  pregnant.    Br.  Negativa,  &c.  pi.  20.  cites  22  H.  6. 20. 

19.  Decies  tantum,  and  the  writ  was  in  loquela ;  which  was  be* 
tweeny.  P.  plaintiff  and  W.  D.  deforceant^  per  breve  nojlrum  de 
jstdicio  de  una  mefuagioy  &c*  and  did  not  Jhew  what  writ  of  judg* 

ment;   and  die  opinion  was  that  it  is  well.    Br.  Brief,  pi.  35* 
cites  35  H.  6.  36. 

20.  In  decies  tantum  by  W.  M.  the  defendant  pleaded  an  ill 
bar,  and  the  plaintiiF  replied,  and  would  not  demur ;  the  King 
cannot  demur,  for  he  is  not  intitled  but  by  the  party,  and  to  this 
the  reporter  agreed,  for  the  king  is  not  intitled  before  judgment, 
but  he  is  intitled  immediately  bythe  judgment  upon  a  cap.  utlagry^ 
and  therefore  by  him  the  King  diere  may  demur.  Br.  Utlagry» 
pi*  33*  cites  38  H.  6.  i. 

21.  If  the  party  grieved  releafes  to  the  jury  who  have  taken 
AQney>  diis  is  not  good,  but  a  Jhranger  jHay  have  decies  tantum^ 

and 
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and  fliall  not  be  barred  by  the  releafe.     But  if  the  King  had  n* 
leafed^  all  (hould  have  been  barred.     Br.  Decies  Tautum,  pi,  i&. 
cites  5  E.  4.  2. 
Fitzh  Dc-        22.  Decies  tantum  for  embracing  and  taking  of  10/.  for  the 
tlT*  ^*r\    ^"^'^"^c^ry  the  defendant  faid,  that  he  is  learned  in  the  lata,  and 
citet  S.  c/  at  N.  was  retained  to  be  of  counfel  with  the  party,  by  which,  &c. 
and  took  of  him  6s,  8^.  and  gave  evidence  to  the  jiiry,  and  prayed 
them  that  if  bis  evidence  proved  true  to  pafs  with  his  client, 
which  is  the  fame  embracery,  &c.  and  no  plea,  becaufe  he  did 
not  anfwer  to  the  reji  of  the   10/.  by  which  he  faid   as  above 
abftiue  hoc,  that  he  took  more  than  6j.  8^.  &c,     Br,  Decies  Tan- 
tum, pi.  17.  cites  6  E.  4.  5. 
Titih.  Dc-        23.  Decies  tantum  was  found  for  the  plaintiff,  who  prayed 
cies  Ian-     judgment ;  Fairfax  prayed  for  the  Kiner  that  they  would  not  give 

turn,  pi.  4«    i     P  r        t        ^'  t  7.°  'f  ^i- 

cites  S.  C.  judgment ;  for  there  is  another  dectes  tantum  pending  of  taking 
of  greater  fums^  and  this  fuit  is  by  covin.  Pigot  faid,  it  may  be 
that  the  parties  agreed  in  the  other  fuit, "and  this  may  be  by  covin, 
by  which  judgment  was  given  that  the  plaintiiF  recover.  Br« 
Decies  Tantum,  pi.  13.  cites  9  £.  4.  4. 


[  382  ]  (C)    Puniflimcnt. 

I.  TURORS  who  are  convicled  in  decies  tzntatnyjbalj  be  im'- 
J  prifoned  and  fo  they  were,  and  fatisfied  the  party^  and  found 
furety  for  the  part  of  the  King^  upon  deliverance  out  of  prifon, 
quod  nota.     Br.  Imprifonment,  pL  4.  cites  41  £.  3.  15. 

2.  In  writ  upon  the.ftatute  ag4inft  juries,  the  Jberiff  returned 
nihil  at  the  grand  dijirefs,  and  prayed  exigent,  and  could  not  have 
it,  and  after  he  prayed  that  they  (hall  be  diftrained  by  all  the 
lands  which  they  had  the  day  of  the  inqueft,  and  could  not  have 
it  but  only  the  day  of  this  writ  purchafed.  Quod  nota.  Br* 
Decies  Tantum^  pi.  7.  cites  44  £•  3.  12.    • 

For  more  of  Decies  Tantum  in  general,  fee  other  proper  Titles* 


IDetlacatiotti 


(    38*    ^ 


Detlatatiom 


■ 
(A)    Want  of  Form.     And  what  is  Form;  and 

what  is  Matter. 

1. 13  LAI  NT  in  afSfe  was  challenged,  becaufe  0^90^  was  tut  Br.  Bnef, 

X     hi/ore  pqfiurif  &  non  allocatur.     Br.  Plaint,  pL  27.  cites  P.^*  ^^^' 
8Aff.  24.      ^  .  ^''^^^' 

2.  ^ad  it  deforceat  hy  ttvoj  as  heirs  to  the  tail  in  gavelkind^ 
the  demandant  alleged  efplees  in  the  donees^  and  alfo  in  themfehes^ 
which  is  furplufage^  and  yet  becaufe  the  ftatute  of  34  E.  3.  cap. 
ultimo  is  that  the  count  Jhall  not  abate  for  want  of  form^  if  it 
has  matter  fufficient J  ati^^conntvrzs  awarded  good,  notwithftand- 
ing  this  furpluiage.     Br.  Count,  pi.  31.  cites  46  E.  3.  2i. 

3.  Formedon  of  the  moiety  of  30  acres  of  landj  which  B.  to-^ 
getber  with  another  moiety  of  70  acres  of  land^  gave^  &c.  and  be- 
caufe he  did  not  fay  with  another  moiety  of  the  aforefaid  acres  of 
landi  therefore  tne  writ  was  abated.  Br.  Demand,  pi.  6.  cites 
5H^5.  8. 

4*  The  form  Jhall  be  ohferved  in  matters  which  are  not  tra^^ 
verfaHe^  as  attadiment  on  prohibition  and  efplees  in  formedon, 
&c.  and  vet  thej  are  not  traveriable.  Br.  Count,  pi.  11.  cites 
9  H.  6.  01. 

5.  Count  or  declaration  muft  be  formal^  containing,  i.  Plain- 
tiff's and  defendant's  names.  2.  The  nature  of  the  action. 
3.  Time^  placoy  and  a£f*  4.  The  fumming  up  the  grievance  or 
conclufion,  viz.  Per  quod  adlio  accrevit  ad  exigendum,  &c.  or  f  383  1 
unde  dicit  quod  deterioratus  eft  &  damnum  habet  ad,  &c.  Brown's 
Anal.  3. 

•  6.  Declaration  muft  be  good.  i.  In  fubfiance  to  every  intent. 
2.  Sometimes  by  inducements  Doubted,  if  hurt  by  furplufage. 
Brown's  Anal.  3. 


(B)  Good  or  not.  Certainty.  In  what  Cafes  it 
muft  be  formal  and  certain ;  and  what  (hall  be 
faid  to  be  fo. 

I.  TT  feems  by  feveral  books,  that  nothing  fliall  be  foreprifed  in 
-L  preecipe  quod  reddat^  but  that  which  lies  in  demand  by  praclpi 

{uod  reddat.    Br.  Demand,  pK  40,  cites  Tempore  £.  i.  and 
'  iC2b«  Brief,  866« 

2.  jfnd 


2«  And  therefore  aivowfon  Jhall  not  be  ferepriied  iit  pftrcfptf 
quod  reddat ;  for  praecipe  does  not  lie  thereof..  Ibid. 
Ld.  Raym.  3.  Trefpcfs  in  une  tenemento  with  a  toft  adjacent^  containing  four 
Pa*Sh!^**  tfrr#x  oflandy  there  it  was  agreed^  that  this  word  tenementum  is  nn- 
w.  3*  Per  certain,  but  becaufe  the  four  acres  JhaU  he  intended  to  he  the  tene^ 
the  Powells  mcnt^  as  here,  therefore  well,  otherwife  it  is  in  a  demand*  Br* 
iulf/yX     Demand,  pi.  27.  cites  3  H.  4. 17* 

that  fjeO- 

man  dt  tmp  tenememt^t  ii  HI  for  the  uocertaiiity»  becaufe  in  that  aAion  the  thing  itfelf  mnft  be 
recovered,  and  tenementum  may  figoify  a  thing  for  which  ejcdmeac  will  not  lie,  aa  an  advowibny 
Jk.  but  io  trefpa&i  where  damages  only  are  recoverabiei  the  woid  will  fervc  well  enough. 

4*  In  deht  the  plaintiff  counted  upon  an  obligation  made  at  D. 
where  it  bore  date  at  the  manor  of  />•  and  yet  well  by  the  beft 
opinion ;  for  the  manor  of  D.  may  be  in  D.  and  may  extend 
into  D*  C.  and  £.  and  then  at  the  manor  of  D.  ihau  be  un- 
certain.   Br.  Lieu,  pi.  4.  cites  34  H.  6.  i. 

5.  Where  a  man  demands  landy  he  Jhall  Jbew  the  certainty  of 
the  acres ;  hut  where  he  brings  deht  upon  a  leafe  or  trefpafs^  c 
contra ;  for  in  the  one  cafe  he  fiall  recover  the  landy  ana  in  the 
others  not,  and  fo  no  plea  to  the  bill.  Bn  Brief,  pL  244.  cites 
36  H.  6.  26. 

6.  If  the  manor  of  B.  extends  into  B-  and  S.  and  is  demanded 
hy  name  of  the  manor  of  B.  in  B.  he  Jkall  recover  only  that  which 
is  in  B.  and  fome  e  contra,  and  that  foreprife  ihall  be  made^ 
quaere.    Br.  Demand,  pi.  50.  cites  9  £.  4.  17. 

7.  Declaration  muft  be  certain^  containing,  i.  Such  a  fiiffi*- 
cient  certainty  whereby  the  Court  may  give  a  peremptory  and  final 
judgment  upon  the  matter  in  controverfy.  2«  That  ^defendant 
may  make  a  direff  anfwer  to  the  matter  contained  therein. 
3.  That  the  jury y  after  the  iiTue  joined,  may  give  a  compleat  vordia 
thereupon.  4.  No  blank  or  (pace  to  be  left  therein.  BroMrn'a 
Anal.  3. 

8.  Though  the  rule  of  law  is,  that  declarations  (hall  not  be  taken 
hy  intendment^  but  ought  to  have  certainty ;  yet  this  has  an  ex^ 
pojitlon  and  a  meaning,  viz.  That  where  the  uncertainty  isfo  greats 
that  it  is  indifferent  to  take  it  either  way ;  but  where  one  way  is 
more  ftrongj  and  the  intendment  this  way  much  exceeds  the  intends 
ment  the  other  way^  fuch  intendment  ihall  be  allowed,  and  deda* 
rations  ihall  be  adjudged  good  by  fuch  intendment.  As  in  debt 
^g^i>lft  ^»  heir;  the  count  Jhall  be  goody  notwithjlanding  the  plaintiff 
does  notjhew  that  the  executors  have  no  affets  ;  for  it  ihall  be  in- 
tended; becaufe  It  ihall' be  prefumedythdt  otherwife  the  plaintiff 

,  would  not  have  irought  his  a&ion.     Fl,  C«  193.  a.  bt     I  Eliz* 
Wrotefley  v.  Adams.     :  , 

C  3^4  1  9*  '^  declaration  ought  to  contain  two  thii^  viz.  Certainty 
and  Verity ;  for  that  is  the  foundation  of  the  iuit  wfaereunto  the 
adverfe  party  muft  anfwer,  and  whereupon  the  Court  is  to  give 
judgment.     Co.  Litt.  303.  a. 

10.  In  the  Book  of  Entries  is  fet  forth,  that  trej^afs  was 
brought  for  heaps  of  flonesy  without  mentioning  ^y  certainty  { 
cited  Arg.    But  Dpdcridge  £tid,  that  the  counfel  who  cited  it^ 

never 
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Mvef  &W  sta  afiitm  for  a  he^  of  ftones ;  but  ptrhaps  it  might  h 
f$r  a  cart'-hadj  or  the  like,  of  ftones.  Palm.  447.  Hill*  2  Car* 
£•  R.  in  cafe  of  Clapham  v.  Middleton. 

11.  An  adion  of  trefpafs  was  brought  fuars  tejias  divirjks 
(Anglici)  (sartbiH  p9ts)  ipfius  quiteutis  cepit.  And  moved  mat 
it  18  naught  for  the  uncertainty,  and  fo  was  the  opinion  of  the 
Court,  as  5  Rep.  34.  Trefpafs  was  brought  quare  pi/ces  fuoi 
cipit^  mthout  ihewing  the  number,  or  what  nature  they  were^ 
and  dierefore  naught.  Noy.  91.  Mich.  2  Car.  B.  R.  Clapham 
V.  Middleton. 

12.  Adion  fur  le  cafey  and  declares  that  whenas  A.  was  in^ 
diht4d  t9  him  7.0s.  &  ultra  j5«  in  confidiration  hi  would  forbear 
it^  promifid  to  pay  him.  After  verdidl,  judgment  was  arrefted^ 
becaufe  of  the  uncertainty  of  the  fum  in  the  declaration.  Frenu 
Rep.  443.  pi.  6oi.    Mich.  1676.    Canfon's  cafe. 

13.  In  cafi  againft  a  phyficiafiy  it  is  fufficient  to  fajj  that  ha 
adminijlirfd  phyRck  unjkilfully^  &c.  without  fitwing  thg  particular 
difi&  in  hisjkiiU  Per  Holt  Ch.  J.  in  delivering  the  opinion  of 
the  Court.  Lord  Raym.  Rep.  471.  Pafch*  11  W.  3.  in  the 
cafe  of  Groenvelt.Y.  BurweU,  &  al\ 

14.  In  cafi  for  tugligcntfy  managing  his  Jhip^  that  it  run  over  1  Salk.aS;* 
the  plaintiff's  barge.    The  plaintiff  ^^J^r^,  that  he  was  popfTed  P*;*J'  JJ^ 
af  a  barge  laden  with  diverfe  goods  and  merchandizes  genei^y,  /rickibn. 
occ.    The  declandon  is  too  general,  and  the  particular  goods  S.  c.  ac 
ought  to  have  been  mentioned,  as  in  cafe  of  burning  a  houfe  of  ^^^^f^l* 

oods,  or  otherwife  no  damages  ihall  be  recoverea  ;   per  Holt 
h.  J.  at  the  fittings  at  Guild-Hall.    Hill.  2  Ann.    Mardn  v. 
Henrickfofi. 


? 


(C)    Good*    Purfuant  to  a  Defedive  Deed. 

I.   \  NNUIT  Y,  the  plaintiff  counted  upon  a  grant  hearing 
XjL  date  anno  dem*  1200,  &c.  and  not  anno  dom.  regis,  and 
execution  taken,  and  the  count  awarded  good,  becaufe  it  purfues 
the  deed.    Br.  Count,  pi.  41.  cites  24  £.  3.  53.  54. 

2.  In  annuity  the  count  was,  that  the  prior  of  M.  in  Southwarh^ 
granted  to  the  plaintiff  in  Zondon,  fuch  a  day  and  year,  ice.  bf 
profert  hie  in  Curia  the  writing  aforelaid^  whofe  date  is  in  thg 
Qfapter-'Houfe  of  the  faid  hou/cj  which  cannot  bq  intended  to  be 
made  in  L.  becaufe  the  Chapter-Houfe  is^in  S.  which  is  another 
county,  judgment  of  count,  and  yet  good.  Br.  Count,  pi.  6o. 
cites  5  E.  4.  6.  ; 

3.  For  Danby  Ch.  J.  Laycon  and  Brian,  the  Chapter'-Houfe  is 
where  the  chapter  affemiles ;  for  the  ancient  Chapter- Houfe  may 
be  thrown  to  toA  ground,  and  then  where  they  make  their  con« 
gregationin  another  houfe,  this  is  their  Chapter-Houfe  yS^r /&« 
iime^  and  the  prior  and  covent  may  cpnlie  into  London  and  feal 
the  deed  diere.    Ibid. 

.4.  But  it  WIS  held|  diat  where,  the  deed  btar$  dato  at  a  place  [^  585  ] 

ocrtain^  ' 
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artain,  as  abov6,  it  Jball  be  intended  that  it  was  made  tbere^  if- 
fpecial  matter  be  not  Jbewn  to  the  contrary^  as  where  obligation 
bears  date  i  Majy  and  acquittance  2  Mayj  and  the  obligation  ivas 
not  delivered  till  4  May^  this  fpecial  matter  (ball  be  alleged  to 
avoid  the  acquittance,  suid  (o  in  the  cafe  fupra*  fir.  Count|  pU 
60.  cites  5  £•  4.  6. 

(D)    Good. 
Without  fetting  forth  what  will  make  againft 

himfelf. 

I.  A  NNUITT  granted  by  R.  till  he  promoted  the  plaintiff  to 
J^  a  benefice^  the  plaintiff  counted  of  Jimple  grant  and  of 
arrearages  for  five  years^  and  well,  without  making  mention  of  the 
condition,  and  the  defendant  may  fay^  that  it  was  granted  till  he 
Was  promoted,  &c.  and  that  he  tendered  to  him  a  competent  bene^ 
j^€f  and  the  plaintiff  refufed^  and  the  plaintiiF  need  not  iay,  that  he 
is  not  yet  advanced,  becaufe  the  condition  goes  in  defcaianceof 
the  annuity,  and  in  his  dif-profit  which  fhall  come  of  the  part  of 
the  defendant  to  ihew,  but  where  annuity  is  granted,  if  the  grantee 
does  fuch  ad,  there  the  plaintilF  (hall  ihew  the  performance  of 
the  ad,  for  by  this  his  annuity  commenced*  Bn  Count,  pi.  43. 
cites  14  H.  7.  31.  and  15  H.  7.  x. 


(E)    Declaration.    Repugnancy,  or  Surplufage. 

I,  ll^RROR  to  reverie  a  judgment  given  in  the  Court  of  Hull, 
JlL/  in  an  adlon  on  the  cafe^  where  the  plaintiff  declared  that 
he  ypas  feifed  of  a  meffuage^  and  that  the  defendant  built  another 
near  ity  and  continued  tbefaid  building  from  fuch  a  day  to  the  time 
of  the  levying  of  the  plainty  l^reafon  whereof  he  ilopped  up  his 
lights  &  futtiuc  obilupavit.  There  was  judgment  for  the  piainttflF 
and  entire  damages  given  $  and  now  the  error  affigned  was,  that 
by  reafon  of  the  words  adhuc  objiupavitj  damages  were  given  for 
fomcfthing  after  the  plaint  levied.  To  which  it  was  anfwered, 
that  the  word  adhuc  doth  refer  only  to  the  time  of  bringing  die 
plaint,  and  not  to  any  thing  which  happens  afterwards ;  it  is  to 
ihew,  that  the  defendant  has  not  abated  the  nuiiance ;  they  are 
words  only  of  form,  and  ufed  in  moft  declarations,  viz.  Solvere 
contradixit  ^  adhuc  contradicit^  Sec.  And  fo  are  the  pleadings  in 
the  entries  in  this  very  cafe,  Viz.  that  the  defendant  built  a  new 
houfe,  by  reafon  whereof  the. greateft. part  of  the  plaintiff's  houfe 
magna  tenebritate  obfcurata'fuit  &  adhuc  exiftit;  and  for  this 
Tea£>n  the  plaintiff  had  judgment.  4  Mod.  152,  153.  Mich* 
4  W.  &  M«  in  B.  R»    Carter  v.  Calthorp. 

2.  Trefpafs  for  taking  and  carrying  away  his  timber  end  brici^ 
fuper  terram  jkam  ^jaccitt*  erga  confe£kiQneai  domus  de  novo 

aedificatit 


ledifieat/  And  the  Court  heU  this  infenfiUe,  for  dia?  could  not 
be  materials  tovrards  .the  building  of  a  houfe  already  built.  Sed 
quaereyif  that  was  not  furplufiige?  i  Salk.  213.  in  pK  4.  cites 
Hill.  8  W.  3.  B,  R.    Lawlcy  V.  Arnold. 

*  3«  In  ciVfnant  again/t  an  appreniia^  the  plaintiff  affigned  for 
hreachj  that  tbi  apprentice  befere  the  time  of  his  apprenticejhip 
axpirid^  ft  durante  ttmpdre  quejervivit^  departed  from  his  mafler^t 
fervice ;  the  defendant  demurred  and  had  judffment,  becauie  thQ 
declaration  was  repugnant,  for  it  fhould  have  WtnTturante  tempor0 

{uoftrvire  debuit.     i  Salk.  213.  ph  4.    Trin.  10  W,  3.  B.  R, 
ievil  V.  Soper. 

(F)    Amended.    At  what  Time* 

J.  npHE  defendant  pleaded  to  the  county  by  which  the  */4/if#iy  Br.  Chir. 
X     amended  it^  and  defendant  pleaded  to  it  again  tor  ot\i^t'^^^'l* 
default,  and  the  plaintiff  amended  it  again,  and  fo  it  feems  that  '    ' 

in  one  and  the  fame  term^  the  defendant  may  plead  feveral  times 
to  the  count.    Br.  Count,  pi.  4.  cites  3  H.  0.  19. 

2.  Holt  Ch.  Juftice  declared,  that  by  the  courfe  of  the  Court 
a  man  may  amend  his  declaration  the  fecond  term,  but  that  when 
the  declaration  is  amended,'  mw  rules  for  pleading  mujl  be  given  ; 
for  the  plaintiff  perhaps  muft  thereby  be  put  to  a  new  defence-, 
II  Mod.  198.    Mich.  7  Ann.  B.  R.    Withers  v.  Baker. 

3*  Declaration  was  allowed  to  be  amended  after  ijfue  joined 
and  notice  of,  a  trials  in  a  cafe,  where  the  nature  of  the  adtion  was 
not  thereby  changed.  Gibb.  193.  Hill.  4  Geo.  2.  B*  Ducheii 
of  Marlborough  y.  Wigmore. 


(G)     Abated^ 

t.  TN  trefpafi,  the  writ  was  to  the  damage  of  40x»  and  the 
X  ^^i  40L  damages,  by  which  the  defendant  demurred  upoa 
the  count.  Per  Thorpe  this  is  a  good  caufe  to  abate  the  count* 
H.  34.  cites  38  E.  3.  21. 

2.  In  quare  impedit,  the  King  counted  upon  two  prefentments^ 
bv  which  the  defendant  pleaded  it,  in  abatement  of  the  count,  et  noA 
allocatur,  contra  in  cafe  ^  a  common  perfon.  -  Br.  Count,  pli  27* 
cites  43  £.  3.  14. 

3*  In  account  againft  a  man  as  his  bailiff  and  receiver  in  Kirby^ 
tile  defendant  f aid,  that  there  are  two  Kirbtes  in  the  fame  county,  and 
the  plaintiff  counted  in  Kirby  Skirke,  and  therefore  the  defendant 
pleaded  it  to  the  count  not  warranted  by  the  writ^  et  non  allo<^ 
catur.    Br.  Count,  pi.  28.  cites  44  E.  j.  t. 

4.  In  trefpafs  againft  one  N.  and  one  fr.  the  plaintiff firji  counted 

againft  N.  ma  he  pleaded  not  guilty^  and  after  the  plaintiff  counted 

againft  W.  that  he  Vfith  N.  dtd  the  trehafs  at  another  day  than  was 

/tMofed  in  the  frfi  cw^^  and  Jf^.  pleaded  in  bar^  and  at  another 

Voi,.  VII.  f  S  icrm 
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term:  W.  would  have  abated  the  count  for  the  variance  between  tiok 
iw$  count Sy  and  was  not  received,  inafmuch  as  he  was  a  flranger 
to  the  laft  cdunt.  TheK  Dig«  193.  Lib.  13.  cap.  i.  S.  6.  cites 
Mich.  46  E.  3.  25. 

3.  Trefpafs  of  battery  in  MiddUfex^  and  the  plaintiff  counted  in 
the  palace  of  Wejlminjler^  where  the  Jheriff  has  no  jurifdiStiony  and 
per  Marten  the  count  {hall  abate ;  for  //  is  infra  and  not  de ; 
r  387  1  for  the  palace  is  no  part  of  the  county ^  for  procefs  Jhall  ijfue  i|n- 
mediately  fronAhejEourt  to  the  warden  of  the  palace^  and  not  the 
Jheriff\  and  therefWe  he  cannot  direft  mandate  to  the  warden 
as  in  cafe  of  a  liberty  within  the  county.  Br.  Count,  pi.  77.  cites 
2  H.  6.  7. 

6.  Count  (hall  not  abate  hr  furplufage.     Per  Rolfe.    Br.  Count, 
pi.  10.  cites  9  H.  6.  25; 

7.  a  or  for  want  of  form^  if  it  has  matter  fufficient.     Ibid. 

8.  If  writ  of  dower^  or  the  like,  be  brought  of  a  manorj  and 
four  acres  of  it  are  in  the  Cinque  ports^  all  the  writ  (hall  abate,  if 

the  demandant  does  not  make  forprize  ;   per  Tavemer.     Be 
Brief,  pi.  246.  cites  36  H.  6.  32. 

9.  In  forcible  entry,  the  count  did  not  exprefs  the  certainty  of 
the  landj  as  twelve  acres  df  landj  four  acres  of  meadow^  &c.  and 
therefore  the  writ  was  abated,  and  here  fee  always  that  for  de« 
fault  in  the  count  the  writ  iball  abate.     Br.  Count,  pi.  54.  cites 
38  H.  6.  I. 

10.  In  an  a£lion  upon  the  cafe  for  beer  and  wages^  the  defendant 
pleaded  in  abatement^  et  pet.  juaictum  de  billa  et  quod  billa  pradi£!a 
caffetur  for  uncertainty  in  the  declaration  \  upon  demurrer  the 
defendant's  counfel  infifted  upon  many  &ults  in  the  declaration, 
ht  per  Cur',  the  defendant  Jhall  not  take  advantage  of  miftakes  in 
the  declaration  upon  a  plea  in  abatement ;  but  if  he  would  do  that, 
he  mu/i  demur  to  the  declaration,  per  quod  a  refpondeas  oufter 
was  awarded,  i  Salk.  212.  pi.  i.  Pafch,  4  W.  &  M.  in  B.  R. 
Haftrop  V.  Haftings. 


(H)     Declaration. 
Neceflary  in  what  Cafes. 

J.  TT*  NTRT  in  the  quibus  againjl  two,  the  one  appeared  at  the 
MJLd  grand  cape^  and  the  other  made  default  after  default ;  there 
the  demandant  fliall  not  count,  for  he  Jhall  not  count  again/l  him, 
who  ccmes  by  the  grand  cape,  before  he  has  faved  his  default j  quod 
nota.    Br.  Count,  pL  48.  cites  14  H.  6.  3. 

2.  But  where  it  is  brought  againfl  three.,  the  otu  always  appears^ 
and  there  makes  default  after  £fauhy  and  the  third  appears  at  the 
grand  cape,  there  the  demandant /^^//  count  againjl  him  who  always 
appeared,  that  he  with  the  others  dijjeifed  him,  and  againft  the  ot&er 
pray  feifm  of  the  land.  Ibid. 
Br.  Dc-  3*  Scire  facias  in  dower,  the  tenant  made  'default,  yet  the  de« 

»and,  pi.    mandan^fluU  make  his  demand  i  for  the  writ  does  not  compre- 

i3.c«cii.C.      ^^  ^^ 
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tiencl  certainty,  contra  in  praecipe  quod  redda^  caufii  patet,     Gon* 
tra  in  affife  by  default.     Br.  Count,  pi.  55.  cites  38  H.  6.  i8>  194 

(t)    Ncccffaryi     Though  Defendant  makes 

Default. 

h  T^HE  demandant  (hall  not  count  dgalnjt  tbe  ft^a  im  aid  i/i 
JL    pTitcipfj  quod  reddaiy  but  heJhaH  have  tffer  of  the  writ  an4 
county  which  was  made  againjl  the  tenant  for  life^  and  fo  he  had^ 
and  vouched.     Br.  Count,  pi.  6,  7.  cites  11  H.  4.  11. 

2.  li  ajjife  is  taken  hydefaulty  yet  the  plaintiff  (ball  make  plaint;  s.  P.  tx^ 
for  the  writ  does  not  comprehend  certainty^  quod  nota^  and  the  fame  Pltiiiii  ^I, 
♦  in  dower^  quod  nota  \  contra  in  precipe*  quod  reddat.    Br.  Plaint,  *?*if  *'"    • 
pi.  6.  Cites  38  H.  6.  18.  30  Arf.  17; 

And  (ays,  it  u  ibe  fam^  in  all  ■Hi  tcf* 

3.  In  wajly  wheil  the  defendant  fnakes  default  dt  the  grdnd  dif 
trefsy  or  in  a  quare  impeditj  or  in  an  avowry,  in  fuch  cafes  the 
plaintifF ought  to  count;  but  he  has  no  occajion  to  count  of  a  year 
and  day  \  for  the  defendant  in  one  cafe,  and  the  plaintiff  in  thd 
Other,  where  fuch  default  is,  has  no  day  in  court  to  make  a  defence  % 
but  in  both  cafes  a  good  title  ought  to  be  (hewn.  Jenk.  i ^^4.  ia 
^afe  51. 

^  (K)     De  Novo* 

In  what  Cafe  the  plaintiff  may  declare  Dc  Novot 

l^T^ORMEDON  agalnJl  bar  on  and  femey  the  demandant 
X7  counted,  and  after  the  baron  made  default,  by  which  peti^ 
cape  ijfuedy  and  the  baron  made  default  again,  wherefore  the  feme 
Came  and  prayed  to  be^  received,  and  pleaded  to  the  count,  bicaufe  nf 
tfplees  were  alleged  in  the  ancejlor  of  the  demandant,  fcilidet,  in  tb^ 
aonee,  and  it  was  well  argued,  whether  the  demandant  (hould  co^n( 
anew,  aiid  it  is  (aid  there,  that  Mich.  4  H.  6i  the  demandant 
counted  anew ;  for  it  was  faid,  that  it  was  new  tenancy  given  by 
the  Jiatutey  and  new  tenancy  Jhatl  have  new  count,  and  at  the  petit 
(tape  if  the  denuindant  releafes  the  default,  the  demandant  (hall  coun( 
^ew«     Quod  nota.    Br.  Count,  pi.  7.  cites  3  H.  6,  41. 

2.  And  if  the  plea  be  without  day  by  protection,  there  at  the  re^ 
Jummons,  the  demandant  (hall  count  anew.    Quod  nota.    Ibid. 

3.  And  againjl  vouchee^  the  demandant  (hall  count  anew,  mu- 
tatis mutandis.    Ibid. 

4.  But  it  is  faid  elfewhere,  that  the  prafee  in  aid,  nor  ^e  gar^ 
pijbee,  Jhall  not  have  but  oyer  of  the  ^ount.     Ibid. 

5.  In  detinue  the  garnijhee  (hall  have  oyer  of  the  writ ;  but 
it  was  faid,  that  the  plaintUF  (hall  not  coupt  anew  againft  him  & 
f)ota»    Br.  Count,  pi.  35.  cites  8  H.  6. 16. 

6.  If  the  plainttf  counts  in  debt  or  trejpafs,  and  the  defendant 
pUadt  t0  tbf  jurifdiftion^  the  count  Jball  not  }g  §nt^rcd  before  the 

fit  Jurifdiflitff 
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jurtJdlSlton  hi  afftrtmi^  and  if  contlnuana  hi  iAin  till  ihi  mxt  tifm^ 
it  mall  be  upon  the  writ,  as  if  no  count  had  been,  and  at  the 
next  term  the  plaintiff  fhail  count  anew.  Bn  Count,  pi.  36* 
cites  8  H.  6.  18.        • 

7*  Pracipe  quod  nddat  againft  Unant  fir  lifi^  who  frajid  aid 
if  him  in  reverfion^  who  appeared  grafts  and  joined  in  aid,  and 
the  demandant  counted  anew  againft  the  tenant  and  the  prayee, 
and  they  vouched  the  common  vouchee,  and  fuSered  recovery 
for  aflurance,  and  yet  it  is  faid,  that  the  prayee  Jhall  not  have  hut 
ijir  of  the  count.    Br.  Count,  pU  87.  cites  22  fl.  7. 


C  389  ]  (L)    Where  a  Second  Declaration  may  vary  from 

the  Former, 


'S 


CI.  /a,  was  tenend^  de  nobis  (^  hunt  nejirisy  and  the  prayee 
_  '  in  aid  caji  troteElion^  and  after  the  year  the  plaintiff  fued 

te-gamijhment^  which  was  tenendum  de  diSio  patre  noftroy  andi  the 

defendant  pleaded  to  the  writ  for  the  variance  ;  &  non  adlocatur ; 

for  all  is  of  one  and  the  fame  effe£t\    Br.  Variance,  pi.  \1.  cites 

40  E.  3.  18. 
Mut  If  he  2.  If  a  man  brings  replevin^  and  declaresj  and  is  nonfuited  afier 
^ThT^^d'  ^^^^^^^^y  f^  ^^^  certainty  may  appear,  and  brings  fecond  deS-- 
f/arathM  in  ^^rawiy  he  cannot  vary  in  it^  in  year,  day,  place,  or  number  of 
the  repU-  acx*e$,  or  the  like.  Br.  Second  Deliverance,  pi.  3.  cites  3  H.  6.  9. 
via.  he  may  p^^  opinionem  Curi«.  # 

count  at  ' 

Itrgc.    Br,  Variaocci  pi.  t.  citca  S.  C. 


(M)    Double. 

i.^RESPJSS^  becaufc  the  devifor  ^m  pojfeffed  of  a  Uafe 
J-  for  years  by  deed  indented,  and  devifed  to  the  plaintiffs 
and  died,  and  the  executors  bailed  to  bim^  and  the  defendant  took  tt^ 
and  carried  it  away^  and  the  defendant  demar}dea  judgment  d 
the  coun^  becaufe  he  alleged  the  devife  and  the  bailment  of  the 
executors,  and  fo  double,  &  non  allocatur }  for  It  is  conveyance^ 
and  fo  well.    Br.  Count,  pi.  14.  cites  27  H«  6.  8. 

2«  The  plaintiiF  declared,  that  whereas  the  defendant^  6  Maii 
1695,  for  120  weeks  diet  then  pafl^  had  promifed  to  toy  him  71. 
per  weeks  and  that  the  plaintiff  po/teos  viz.  5  maii  1 695,  having 
found  the  defendant  diet  12O  weeks  then  paji^  the  defendant  promifed 
to  pay  the  worthy  and  that  it  was  worth  7s.  per  week ;  upon  non 
afTumpfit  and  verdi£t  pro  auer'  it  was  now  moved  in  arreft  of  judg- 
ment, that  the  Weeks  in  the  quantum  meruit  are  mt  faid  to  fc  dlt^ 
than  thofe  laid  in  the  facial  promife  ;  fo  that  the  defendant  i$ 
twice  charged  for  the  ume  thing.  Sed  non  allocatur }  for  they 
do  not  appear  necel&rily  to  be  the  (ame,  and  without  neceffiifs  tni 
Court  will  not  intend  them  U  be  the  fanii%     I  Salk*  213.  pt.  3* 

Mich.  9  W#  3.  B.  Rt  Weft  v.  Trolcs. 

(N)  Aided 
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(N)    Aided  by  Intendmeot. 

replevin  where  a  man  makes  avowry,  or  counts  fir  annuity  . 
granted  for  term  of  his  life,  to  be  Jiexvard  of  tht  manors  of 
and  C.  andy&yj,  that  he  exercifed  the  office^  it  fuifices,  though 
he  does  not  fay  in  all  the  manors  ;  for  it  (hall  be  fo  intended,     hr* 
Count,  pi.  62.  cites  5  E.  4.  104.  f  390")* 

2.  TTie  plaintiff  declsn'ed  of  a  leafe  made  by  one  Chriftmas,  Yeiv.  igt. 
ti)e  6th  of  May  anno  7,  of  one  mefluage,  &c.  in  D.  hy  reafon  ^*^*»  v- 
whereof  the  plaintiff*  entered^  and  was  poffeffedy  until  the  defendant  s."c/and 
afterwards,  viz.  i5/A  of  the  fame  monthy  anno  fexto  fupraatSio^  did  Brownl. 
eje^  him.     And  not  guilty  being  pleaded,  a  /Verdidl  was  found  ''^"•^lUy 
againft  the  plaintiff.     And  Yelverton  moved  in  arreft  of  judg-  of  Ydv.*^ 
ment)  (to  iave  cofts}  that  the  declaration  was  infiifficlent.     For 
that  anion  was  grounded  upon  two  things  ;  firft,  upon  the  leafe  ; 
^coiidly,  upon  the  eje<%nent,  and  both  thefe  ought  to  concur  one 
after  another ;  and  in  this  cafe  the  ejedment  is  fuppofed  to  be  a 
year  before  the  leafe  made ;  for  the  leafe  is  anno  7,  and  the  eje<3-> 
ment  fuppofed  to  be  anno  6,  and  therefore  the  declaration  naughty 
And  Yelverton  vouched  the  cafe  of  Powrc  v.  Hawjuns  anno 
feptimo  termino  Pafch*     Where  the  plaintiff  declared  upon  tho 
l^fe  of  Edward  Ewer,  27  April,  anno  fexto,  and  laid  the  eje£t-^ 
ment  to  be  26  April,  anno  6,  and  the  Court  held  then,  that  the 
declfu^tion  was  <naught  3  yet  in  the  cafe  in  queftion,  the  decla- 
ration was  adjudged  good,  and  the  word  (fexto)  to  be  void,  for 
the  day  of  the  ejeSfment  being  the  \%th  of  the  (ame  month  of  May, 
it  cannot  be  intended  but  to  be  in  the  fame  yeaVy  in  which  thi  Uafe  it 
fuppofed  to  be  made ;  by  the  opinion  of  the  whole  Court.    JBrownl« 
146.    Mich.  8  Jac.    Davis  v.  Pardy* 


(O)  Aided  by  Intendment.  As  to  the  place 
where  the  Thing  is  fuppofed  to  be  done,  there 
being  two  feveral  Counties,  &c.  to  which  it 
may  refer. 

I.  Tr\  ^ST*  in  the  county  of  AT.  and  decla.rd  upon  an  obligation 

JLr  made  at  H.     Rolfe  demanded  judgment  j  for  H,  extends 

into  the  county  ofN.  and  into  the  county  of  L.  and  the  plaintiff  hat 

not  declared  in  what  part  of  the  vill  the  obligation  was  made,  & 

Aon  allocatur ;  for  it  (hall  be  intended  in  the  county  of  N.  by 

^t  bringing  of  the  writ  there,  as  where  there  are  two  vills  of 

one  and  the  fame  name  in  two,  counties,  and  he  brings  his  a^iozi 

in  the  one  county,  and  counts  there,  and  does  not  by  in  which 

ipoftnty^yct  it  ftall  be  intended  in  the  county  where  the  writ  is 

.bi^9Ugw9  per  Cur«  by  which  he  pafled  over.    Br.  Count,  pi.  6. 

cites  3  H.  «6. 35. 

F  f  3  2.  That 


^9<>  SDeclaratfon* 

t*  That  which  is  alleged  by  way  of  convepncc  or  inducement 
io  thf  fubftance  of  the  matter^  need  not  be  fo  certainly  alleged,  as 
that  which  is  the  fubftance  itfelf.     Co.  Litt.  303.  a. 

3.  Where  a  matter^/  record  is  the  foundation  or  ground  of  the 
fuit  of  the  plaintiff,  or  of  the  fubftance  of  the  plea  there  it  ought 
to  be  certainly  and  truly  alleged^  atherwife  it  is  where  it  is  hut 
conveyance.  But  the  proceedings  and  fentenca  in  the  EccUfiafiicai 
Courts  may  be  alleged  fummarilyy  as  tha^  a  divorce  was  had  betweeni 
fuch  parties,  for  ftich  a  caufe,  and  before  fuch  a  Judge,  and  con- 
currentibus  hiis  quz  in  jure  requiruntur ;  for  the  Judge  muft  be 
alleged,  to  the  intent  the  Court  may  write  to  him  if  it  be  denied* 
Co.  Litt.  303,  z. 

t  39O  (P)     Names.     By  what  Names  Things  muft  be 

demanded,  the  Nature  of  them  being  changed 
from  what  they  formerly  were,  as  Lands  into 
Houfes,  &c. 

Br. Avow.    I*  1^  ECORDARE,  die  defendant  avowed  hecaufe  the  dean 
Tjr,  pi.  84.        J[\^  ^u^  chapter  of  N,  held  two  houfes,  four  acres  of  landj  two 


t#V   ■«       *%      H  W  —       .  M  J  w  m 

•  C<   *      joined  to  the  plaintiffs  hecaufe  they  had  leafed  to  him  for  term  of 
years  yet  continuing^  and  both  Joined,  andfatdy  that  before  the  taking 
£»  wasfeifed  of  two  yard  lands  there j  ff  which  the  place  whercy  &c. 
is  parcel  in  fee^  and  by  deed,  which  he  (hewed,  made  before  the 
ibtute  of  quia  emptores  terrarum,  and  before  the  ftatute  de  re-* 
ligiofis,  and  after  time  of  memory ^o^^^  the  two  yard  lands  to  the 
dean  and  chatter^  and  their  fucceffors^  to  hold  by  fealty^  and  Ufs 
rent  for  all  fervices^  which  ejiate  the  donor  of  the  avowant  had  m 
the  feignigryy  and  demanded  judgment  if  for  more  fervices  be  ought 
to  avoWj  and  becaufe  the  boufe^  meadffWy  land-pajturej  and  woody 
cannot  be  intended  to  be  two  yard  lands  ;  therefore  the  plaintiffs  by 
the  beft  opinion  of  the  Court,  Jhewed  the  houfes  were  built  afier 
the  gifty  and  that  parcel  was  approved  into  woody  and  part  into 
meadoWy  and  part  into  pajturcy  tec,  fo  that  it  mav  appear  to  be  all 
one  and  t\\^  fame  thixig,  for  it  cannot  be  demanded  nowy  but  by  name 
as  it  is  noWy  quod  fuit  cpncfflum^  (;^uod  nota*    Br.  Pl^djn^ 
pi.  60,  cites  39  H.  6.  8«  • 

(Q^    Special ;  though  the  Writ  is  generalt    An<i 

Vice  Verfa* 

t*   A   MXV(  mzyhvrcvmtofnuifanreofamiltleviedfke.  AnA 
•*^  in  his  Ouint  fay,  that  it  is  a  wind-^lly  or  a  watef^mtU 

Thcl.  Pig.  87.  Lib.  9.  cgp,  ;•  S#  33.  citps  4  E«  3<  i5o« 

ft.  Id 


• 
'   2.  In  replevin  the  plaintiff  may  count  of  diver»  feveral  takings 
at  divers  days.     'IhcL  Dig.  87.    Lib.  9.  cap.  7.  S.  31.  cites 
Pafch.  10  £.  3.  5o8.-**And  fo  he  may  at  divers  places.    Ibid, 
cites  Pafch.  29  E.  3.  30.  ♦ 

3.  In  formedon  the  writ  was  upon  a  gifi^  and  the  gift  maintained 
by  the  count,  by  which  it  was  Jhewn  that  the  land  was  devifeabl^ 

^  teftamenty  and  that  donor  devifed  in  taily  &c.  and  held  good, 
#and  the  tenant  compelled  to  traverfe  the  devife,  and  not  the  gift. 

Thei.  Dig.  86.    Lib.  9.  cap.  7.  S.  i.  cites  Mich.   15  E.  3. 

Brief.  324.    And  fays,  that  fo  may  a  man  maintain  by  recovery  in 

Value.    Ibidem. 

4.  In  quare  impedit  by  the  King  of  dijlurhance  made  to  prefent 
to  the  chapel  of  B,  and  fo  was  the  commencement  of  the  count, 
and  afterwards  in  the  count  the  King  made  title  for  his  tenant  t^ 
prefent  a  covenable  parfon  to  an  abhey^  and  that  the  abbot  ought 
to  prefent  this  parfon  to  the  ordinary,  &c.  and  inafmuch  as  tbs 
thapel  was  void,  and  the  heir  within  age,  the  Kipg  prefented  to 
the  abbot,  and  he  refufed,  &c.  and  held  a  good  fecial  xpunt^ 
and  fpecial  difturbance.  Thel.  Dig.  86.  Lib.  9.  cap.  7.  S.  3. 
cites  Mich.  24  E.  3.  39. 

5.  In  trefpafs  the  writ  tuasj  that  the  defendant  had  committed  C  39^  1 
diverfe  extortions  and  opprejjions^  and  the  count  wasy  that  he  had 
committed  extortions  and  grievances^  viz.  imparked  their  beafh, 

and  detained  them  till  they  made  feveral  fines,  and  diftrained  them 
per  fovent  diftrefs,  by  which,  &c.  and  held  good.  Tliel.  Dig.  86. 
Lib.  9.  cap.  7.  S.  4*  cites  Hill.  31  £.  3.  ^35. 

6.  In  trefpafs  the  writ  was,  quare  ajportavit  bona  et  catalla^ 
and  the  count  was  de  quinq\  doliis  vim  and  held  good.  TheL 
Dig.  86.    Lib.  9.  cap.  7.  S.  5.  cites  Trin.  39  E.  3.  24. 

7.  But  where  the  writ  is  bona  V  eatalhy  a  man  (hall  not  count 
de  denariis.  Thel.  Dig.  86.  Lib.  9.  cap.  7.  S.  5.  cites  39  £.  3* 
30.     And  that  fo  agrees  Trin.  46  £.  3.  16. 

8.  But  a  man  Qml  count  well  of  ten  quarters  of  barley.  TheL 
Dig.  86.    Lib.  9.  cap.  7.  S.  5.  cites  Trin.  46  E.  3.  16. 

9.  So  of  dead  treesy  and  corn.  Thel.  Dig.  86.  Lib.  9.  cap.  7. 
S.  5.  cites  43  E.  3.    Brief  569. 

10.  So  he  (hall  not  count  of  live  chatties.  Thel.  Dig.  86. 
Lib.  9*  cap.  7.  S.  5.  cites  13  H.  6.    Trefpafs,  70. 

11.  In  writ  of  error  by  heir  in  fpecial  tail  per  formam,  &c. 
*Jlfy  the  u^rit  he  may  be  fuppofed  heir  generaly  and  Jhe^f  dehors  how 
be  is  fpecial  heir  per  formaniy  &c.  to  t^is  land,  noiwitl\flanding  that 
bis  father  has  another  genertJrbeir.  Thel.  Dig,  &6.  Lab.  g. 
cap.  7.  S.  9.  cites  Hill.  3  H.  4.  17, 

12.  The  writ  was  general  upon  the  Jlatute  of  labourers  for  <&- 
parting  out  of  the  Jervice  of  the  plaintiff,  and  counted  fpecially  that 
bo  covenanted  witff  him  tojorvi  bim  in  the  office  of  carpenter y2Xi^ 
held  good*  Thel.  Dig.  86.  Lib.  9.  cap.  7.  S.  i'^.  cites  Mich* 
II  H.  4.  33. 

:  13.  Writ  of  cujlodia  terra  fsT  h^reJP  (hall  be  general  and  the 
count  fpecid.  But  in  writ  of  wptrd  of  the  land  onfyy  it  di^l  bf 
^uodjcddal  cufiodiain/ff^ acrarim  t^rra.  .  Xii^U  Dig.  87.  Lib.  g^ 
' .    ;  *       r   .  4  *  cap. 


S9^  1Dtd8Cfitl0tt# 

tap.  %  S.  29.  cites  Paich.  11  H*  4.  64.  and  diat  lb  agrees  fikt 
RegtfteTj  fol.  161. 

14.  In  trefpafs  the  writ  was^  quare  cepit  pifam^  and  the  count 
was  of  diverle  jtJheSy  and  adjudged  good ;  for  pifcis  is  mmgn  col-* 
k^ivum.  Thel.  Dig.  86*  Lib.  9.  cap*  7.  S.  15.  cites  Hill. 
4H.  6.  II. 

15.  In  every  writ  founded  upon  tbg  cafe  all  the  fpecial  matter^ 
ought  to  be  put  in  the  writ ;  for  it  is  not  lufficient  to  have  general^ 
writ  and  make  fpecial  count.     Thel.  Dig.  87.    Lib.  2.  cap.  7. 
S.  27.  cites  Trin.  7  H.  6.  47. 

1 6.  In  adion  upon  the  cafe  againft  one^  who  was  retained^  bjr 
the  plaintiff,  to  be  of  his  counfel  to  buy  a  manor  for  the  plaintiff 
in  fuch  a  county,  which  defendant  had  fidfl^,  and  in  deceit^  &r. 
purchafed  the  manor  to  himfelf^  &c.  The  writ  was  abated  becaufe 
It  did  not  appear  by  the  writ  ^  whom  the  manor  Jbould  be  bought^ 
notwithftaoding  that  it  was  mewn  by  the  count.  Thel.  Dig.  87. 
Lib.  9.  cap.  7.  S.  28.  cites  Mien.  16  H.  6.  1  A&ion  fur  le 
Cafe,  44. 

17. .  In  writ  of  entry  forcible^  upon  the  ftatute  of  anno  8  H*  6« 
the  writ  was  of  entry  into  divers  lands  and  tenement Sj  and  the  count 
alfoy  by  uriiich  it  abated  \  for  the  count  ihall  be  certain.  Thel« 
Dig.  87.    Lib.  9.  cap.  7.  S.  30.  cites  Mich  38  H.  6.  i. 

18.  In  writ  of  ontry  upon  thejiatute  of  Rich.  The  writ  was» 
quod  ingreffus  ejl  divorfa  terras  bt  tenemental  and  by  the  count 
the  certainty  of  the  lands  appeared^  and  it  was  held  an  ill  writ,  and 
yet  the  defendant  pafled  over.  '  Thel.  Dig.  86.  Lib.  o.  ow.  7. 
B«  iq*  cites  Pafcb.  4  £.  4.  19.  and  fiiys  fee  38  H.  6.  i.  cc  5  £•  4* 
a6.  &  Regifter  182. 

19.  In  debt  by  the  heir  of  cefiy  que  ufe  for  rent^  arrear  upon  a 
^       leafefor  years  made  by  his  anceftor^  he  ought  to  make  fpecial  count, 

and  Jbew  how  the  anceflor  made  feoffment  to  his  ufcy  and  after 

leafed*    Thel.  Dig.  87.    Lib.  9.  cap.  7.  S.  21  •  cites  Trin.  2X 

H.  7*  25.  per  opinionem. 

C  393  3      *°*  Where ^tf^Wn/  is  made  in />/  to  the  ufe  of  the  feoffor  in 

tail  afier  the  fiatute  of  ij  H.  8.  The  writ  rf  formedon  tor  the 

iSueJball  be  that  the  feoffees  gave  to  the  feoffor  in  taily  and  in  the 

<ount  the  fpecial  matter  fiall  be  Jbewnyh\xt  mere  A.  infeoffs  B*  in 

fee  to  the  ufe  of  a  Jlr anger  in  tailj  die  iffue  of  cefiy  que  ufe  AaU 

have  formedouj  that  the  feoffor  gave  to  cefiy  ufe-  in  taitf  and  the 

count  Jhall  be  Jhecial.    Thel.  Dig.  87.    Lib.  9.  cap.  7*  S«  23* 

cites  7  £.  6.    rlowd.  59.  f/Vgreed  by  Mountague. 

•    21.  So  where  feoffment  tnfee)^nmmto  the  ufe  of  the. feoffor 

for  lifcy  and  afterwards  to  the  ufe  of  B^  in  tail^  brfore  the  feii 

ftatute^  and  after  the  faid  Jiatute  the  tenant  for  life  lad  died^  and 

B.  difcontinued  and  died\  his  ifliie  in  writ  of  formedom  fhM  fof 

that  the  feoffor  was  donor ^  Vc*  and  the  count  fiaU  contain  edl  the 

fpecial  matter  with  fhort  mention  of  the  execution  of.  the  efiatoo 

by  the  faid  Jiatute*     Thel.  Dig.  87.    Lib.  9.  cap.  7.  S.  04. 

22.  And  Bromley  Ch.  J.  was  of  opinion  that  the  demandant 
might  count  generauyy  and  if  the  gifi  be  tra^erfed^maintain  the 

eiunt  by-  the  fpecitd  matter  in  the  replication^    TheL  Dig*  87* 

Lib* 


•1 
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tiK  9*  cap.  J.  S.  15.  cites  x  M.  1 .  and  Br*  Fonnedon^  pi.  46* 
49.  and  iays  fee  4a  £•  3*  6. 

(R)    In  Real  Actions,    Names.    B7  what  Names 

Things  (hall  be  demanded. 

f .  Tr\EM  AND  was  of  a  rsJ  of  land^  and  the  writ  awarded  Br.  Oe. 
JLr  good*    Br.  Demand,  pi.  22.  cites  X  £•  %.  and  Fitzh.  >"*»<^  p^- 

2.  Mortdanctftor  was  brought  0/*  /r^Af  ////  ^  land  In  hnadth^ 
mni'fix  In  lengthy  and  good,  notwichftandin|  that  he  did  not  fay 
of  a  place  containing  fo  many  feet.  Br.  Demand,  pi.  41.  cites 
6  £.  3.  and  Fitzh.  Brief  650. 

3.  A  carvi  of  land  is  good,  per  Herle ;  for  it  was  laid  there,  Br.  De- 
Aat  carve  is  a  common  demand.    Br.  Demand,  pi.  37.  cites  "'"iliS'c. 
6  £•  3.  42.  and  Fitzh.  Brief.  730.  but  bccaiife 

it  was  of  aa 
•ere  where  it  was  •  carve,  therefore  the  writ  wu  abated. 

4.  Where  affife  is  brought  of  tbi  HofpitaUHoufe^  there  is  no  Br.  Affifc;* 
other  plaint,  but  di  un$  mejuagio  cum  pertinentm  \  for  he  cannot  ^iiij  &'c. 
have  it  of  a  chapter,  or  fuch  like,    ot*  Demand,  pi.  15.  cites 

8  AC  29. 

5.  Tbgrgftre  qucre  if  a  man  dtjfiifes  a  parfon  tf  bis  cburcb 
tonde  querela  erit  finSa  ?    Ibid. 

6.  Hofpiial  9r  <bapil^  the  demand  or  plaint  in  affife  of  them, 
fliall  be  per  nomen  nnfuagii.    fir.  Demand,  pi.  29.  cites  8  AiT.  29. 

7*  Mortdanceftor  was  challenged  bec^fe  two  tarts  of  tbe  moiety 
4f  a  mill  was  dtmandedj  which  is  a  third  part  or  the  whoie,  judg-> 
jnent  of  the  writ  &  non  allocatur.  Br.  Demand,  pi.  17.  cites 
I J  Afl*.  20* 

^  8.  Andz  demand  of  a  moietf  of  tbi  moiety  of  one  carve  oflani^ 
IS  a  good  demand,    loid. 

.  9.  Prascipe  q«od  reddatlies  of  an^ygange  of  landi  contra  of 
jtti  oscgange  of  marjb^^  for  this  cannot  be  plougbedy  quod  nota 
praecipe  of  one  oxgange  of  land.  ,  Br.  Demand,  pi.  23.  cites 
23  £.  3.  and  Fitzh*  Brief  24i« 

xo.  In  affife  the  plaint  was  of  a  place  containing  40  feet  in  s.  P.   But 
Ungtbt  and  twenty  in  breadtbyZiad  found  for  the  plaintifF,  and  ^^"^^^^ 
he  recovered,  and  yet  Pafch.   15  E.  f,.^  Plaint  of  a  croft  was  uJ/widw 
^isiended;  for  it  was  faid  iSbt  *  patecipe  quod  reddat  does  not  lie  out  cenaio. 
fif  ^crck.    Br.  Demand,  pi.  18.  (bis)  cites  14  Aff.  13.  '^T^r. 

dtattfl^  pi*  S4*  citet  16  %*  S'  flod  Vcc.  N.  B.«-— S.  P.    Br.  Demand,  pi.  4.  cltet  9  H.  4. 3.-*-* 
9*»  Plaiati,  11L5.  cica  S.  C 

J    [3943* 
^l.  A  felionef  land  is  no  good  demand  as  it  Teems;  for  It 

Upas  refufed  in  a  foreprife.    Br.  Demand,  pi.  40.  ekes  Tqpipore 

jE«  3.  and  Fitzh.  Brief  866. 

:    12*  Tmemint  is  no  term  to  demand  a  boufe,  but  ij^^refpaJLof 

nuiilnce 
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Huiiance  to  it,  there  tenement  is  a  word«fufficient ;  per  6pinI-« 
onem,  &c.    Br.  Demand,  pi.  54.  cites  1 1  H«  7.  25. 

13.  In  writ  of  forfeiture  of  marriage,  the  count  was,  that 
the  anceftor  died  in  his  homage,  &c«  And  the  defendant  faid, 
that  d>e  anceftor  made  feoffment,  &c.  Abfque  hoc,  that  he  died 
in  the  homage,  &c.  And  the  plaintiff  faid,  that  this  feoffment 
was  made  to  the  ufe  of  the  anceftor  and  of  his  heirs,  &Qb  And 
held  a  good  maintenance  of  the  count  by  this  fpecial  matter, 
Thel.  Dig.  87.  Lib.  9.  cap.  7.  S.  22.  cites  rafch.  27  H.  8.  3. 

For  more  of  Declaration  in  general,  fee  the  feveral  Titles  of 
i3(tl0nS(  throughout  this  Work,  and  other  proper  Titles. 
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(A)    JSound    by   Decree;    who  Parties^  or   not 

Parties. 

t.  A  DECREE  was  againji  the  liffie^  and  all  claiming  unitr 
J^  him  ;  he  furrenders  to  bim  in  nvnfim^  and  he  was  ad« 
judged  to  be  bound  by  the  decree  for  fo  long  time  as  the  ieafe 
fiiould have  endured.  Todi.  123.  23 and  24£liz.  Chapman  v. 
Biffow. 

2.  If  an  infant  fuffers  a  decree  by  confent,  it  is  for  ever  re« 
verfible,  but  othen^e  of  an  adveriajy  bill.  2  Freem.  Rep.  127. 
pi.  147.    Trin.  1607.  Anon. 

3.  A  decree  by  confent  for  a  leaTe,  or  other  peHbnal  eftate^ 
ihall  bind  purchaiors,  or  otherwife  the  Ld.  Keeper  faid,  you  will 
blow  up  the  Court  of  Chancery.  2  Freem.  Rep.  127.  pi.  X48* 
Trin.  1667.    Windham  v.  Windhaoii 

4.  Several  caufis  wen  brought  t$Diaring  t9gither^  where  ibme 
that  were  parties  to  one  bill  were  not  fo  to  another ;  Finch.  C. 
on  hearing  of  them,  laid,  the  juftice  which  was  to  be  done  on  dieoi 
all  appeared,  and  it  was  decreed  accordingly,  and  you  1bs\t  not 
fever  them  now,  and  fo  decreed  againji  one  that  was  no  party  to 
that  Iv^u  2  Chan.  Cafes,  234.  Trin.  29  Car.  2«  Turney  v» 
Dawf  and  Mayor.  ? 

&  An  order  that  defendant  fhall  take  no  advantage  at  the 
b4^^  for  ^(i^t  of  proper  parties  is  void  igitfelf  and  cannot  fake 
away  me  defendants  juft  exceptions  unleft  it  had  been  by  confent. 

Argt 


Arg.  Vern.R.  I22.  pL  lit.    Hill.  1681.    Curfon  v.  the  African 
Company. 

♦  6.  A  perfon  indebted  to  tcftator's  eftate  in  looool.  by  mortgage 
not  party  to  a  fuit  having  notice  of  a  decree  hy  being  prefeni  at  the 
hearings  &c.  by  which  decree  a  co-executrix  was  to  receive  no 
more  moneyi  and  the  other  co-executrix  was  to  have  a  perpetual 
injunflion  againft  her,  and  a  claufe  was  inferted  in  the  order,  that 
no  creditor  would  pay  her  any  more  money  \  but  before  any  thing 
further  done  thereupon,  the  mortgagor  paid  the  lOOOol.  to  the  co- 
executor,  and  who  delivered  him  up  his  mortgage  to  be  cancelled. 
Upon  a  bill  by  the  other  co-executor,  againft  the  mortgagor  for 
repayment  of  the  lOOOol.  and  he  having  Aill  notice,  and  it  being 
pure  voluntary  payment  to  avoid  the  decree  of  the  Court,  it  was 
decreed  per  Lord  Nottingham.  Vcrn.  57.  Trin.  34  Car.  2« 
Harvey  v.  Mountague. 

7.  None  are  b^und  by  a  decree  but  fucb  as  ar6  psrties  to  the  ^^^  ^^ 
fiiit.    2  Vern.  iij-  pi.  109.    iMich.  1689.    NatchbuU  v.  Porter,  t' Macdc? 

field  (E.  ofi  i>S.  P.  by  the  Mailer  of  the  Bblli,  and  as  to  the  imrties  themfeWcSt  it  cannot  be 
pleaded  in  oar*  uolefs  it  biods  both  parties.  Barnard.  I^ep.  in  Cbao.  77.  Pakh.  1 740.  ia  cafe  «ff 
^tkinfoA  V.  Tnipcrv 

8.  But  decree  5. Car.  x.^ltiat  all  the  miners  within  the  parifli 
of  D.  as  well  for  the  time  being,  as  to  come,  (hall  pay  to  the 

vicar  for  tithe  of  lead  bari  the  tenth  di(h  cleaned.    Per  Cur.  the  * 

decree  extends  U  all  miners  within  the  pariih,  then  or  hereafter,  fo 
the  defendants  are  within  the  letter,  and  expreisly  bound  by  the 
decree,  and  as  long  as  the  decree  ftands  in  force  mud  obey« 
2  Vern.  R.  184.  pi.  166.    Mich.  1690.    Brown  v.  Booth. 

9*  A  bill  was  brought  by  fome  few  of  Greyftock  manor,  againjt 
the  hrd  te  fettle  the  cuftems  of  the  maner^  as  to  fines  upon  deaths 
and  alieiyations ;  and  an  ijfue  was  direHed  to  be  tried  at  law,  and 
found  that  upon  the  death  of  the  lord  or  tenant^  there  was  due  an 
Wfcertain  fiire^  but  not  exceeding  a  twenty- penny  fine^  that  is  twenty 
years  old  rent ;  and  upon  alienation  of  the  tenant,  a  fine  altogether 
Mncertain  and  arbitrary  ;  and  it  was  infixed  upon,  tKat  there  being 
but  fome  of  the  tenant^  parties  to  this  biUpthe  reft  would  not  be 
bound  by  this  trial ;  but  my  Ld.  KeepdP  held  thev  would ;  he 
laid,  he  remembered  the  cafe  of  Nether-wierfdale,  oetween  Ld. 
GfiRRARD  and  fome  few  of  the  tenants,  and  Lord  Notting- 
ham's CASE,  in  the  Duchy,  concerning  the  cujloms  of  Daintree 
manor  for  grinding  and  baking  at  the  lord's  mill  and  bakehoufe^ 
Md  fai^  in  thefe  and  a  hundred  others,  all  were  bounds  though  only 
h  few  tenants  parties  I  elfe  where  there  are  fuch- numbers  no 
right  could  be  done,  if  all  muft  be  parties,  for  there  would  be 
perpetual  abatements ;  and  it  is  no  maintenance  for  all  the  tenants 
to  coiftnbutfc ;  'for  it  is  the  cafe  of  all  $  and  in  the  Exchequer  and 
-duchy  it  would  certainly  be  fo,  knd  no  difference  when  it  is  • 
bete,  and  he  cited  Sir  William  BoothbY's  case  in  the  Duchy 
laft  Miohaelmas  term,  ^ere  a  bill  concerning  the  cuftom  of 
grinding  at  the  lord's  mill  was  amended,  and  made  to  ^  on 

{ebi^of  thp  pkdntiSs)  an4  all  th#  reft  of  tenants  ^  and  as  to  the 

obje£lion) 


tm  SOectee. 

objedion,  that  the  Courts  of  Exchequer  and  Duchy  are  courts 
of  revenue,  and  go  by  other  rules  than  ordinary  courts  of  equity  ; 
he  faid,  that  was  of  no  weight,  and  held  that  all  muft  be  bound 
here  as  well  as  there..  £qu.  Abr.  i63»  cites  ^iclu  IJOU 
Brown  V.  Howard. 


[  396  ]  (B)     Bound  by  Decree.-    What. 

X.  TX  £  C  R E  E  D,  that  conufee  of  a  jiatute  entered  into  by  the 
-  JL/  iath^,  for  performance  of  an  agreement  with  the  plaindfF 
to  pay  him  fo  much  per  ann.  till,  &c.  (hould  hold  the  land  ^ainft 
his  heir,  an  infant j  and  his  guardian,  till  he  be  (atisfied  his  debt 
and  arrears.  N.  Ch.  R.  45.  1649.  Morton  v.  Kinman  and 
Poplewell.  ' 

2.  By  the  laws  of  England  a  decree  (notwithflanding  any 
contem(>ts  thereof)  (hall  H9t  bind  the  goods  or  moveables,  but  oidy 
charge  the  peribn.  Chan.  Rep.  193.  12  Car. '2.  Howard  y. 
SufFdk.  • 

It  IS  It  ef-  3.  A  decree  in  Chancery  is  of  the  like  nature  with  a  Judgment 
chi^^the  ^^  common  law.  Chan.  Rep.  234.  14  Car.  2.  Nanney  v# 
|)erfoii,as    Martin.  g 

•n  exccati-- 

#Bat  bw.    •  CbuL  Rep.  i<^.    32  Car.  a.   £lvard  v.  Warren. 

(C)    In  what  Cafes. 

I.  npHIS  Court  is  cautious  to  make  a  decree  without  a  fnce* 
JL    dimt.    Chan.  Rep.  240.    15  Car.  2.    Roberts  t.  Wynm 
N.Cli.Ra.       2.  No  decree  pro  confeffi»  till  after  appearance.     3  Ch.  R. 
^TA"  SCh.  R,22.    Hill.  1667.    Moyfer  V.  Peacock. 

3.  Where  there  is  a  remedy  at  law  for  one  thing  in  a  bill 
which  is  complicated  with  other  matters  which  are  proper  in 
equity,  in  ilich  cafe  equity  will  determine  the  whole  matter ;  per 
Lord  Chancellor.    2||  reem.  Rep.  58.  in  pi.  64.    Trin.  1680. 

4.  Where  there  is  out  one  witnefs  againft  defendant t  anjRtoer^' 
the  plaintiff  can  have  no  decree.    Vem.  R.  i6i.  pi.  151. '  Fafch. 
1683.    Alam  V.  Jourdon. 


(D)     Stayed  or  avoided,  or  barred;   by  what; 

and  howt 

•  Neif.       ^-  \r     V.  the  plaintiff  mortgaged  a  tolUge  teaft  to  P.^ie^ 
Chan.  Rep.      J|\.«  fendant^  who  wat  lei  into  poffeKon  of  the  profitu    After- 

•aofdin '.    ""^^^  ^'  ^£k^^i  ^^  ^*  y*  '*'  yi»  of  ^-  V.  the  plaintiff  I  and  am 
wix  ing-^  ^  ^,^^  ^^  K.K.  F,  was  decreed  to  aceountfor  the  whole  Unu^  though 

Chan.  Rep.  JJ,  V^  the  affignte  was  no  party.    Afterwards  F.  act  being  able  to 

*;f  s^p^-    perform  tlus  decree,  brought  a  biU  ag^  K.  V.  *  [ancTN.  V.] 


4oeiiio(  Cbtting 


frcdng  forth  a  ftaiud  and  praAice  between  them,  and  diat  he  was  •ppeir^ 
willing  to  account  to  the  time  of  the  aflignment,  and  to  comply  ^^^m™* 
with  the  decree  as  far  as  he  was  able,  m*  prayed  that  N.  V.  pi!%7^'' 
might  account  from  the  time  of Ue  affignment.     Then  N.  F.  iM-  s.  c.  tc- 
hihiud  another  bill  againft  his  m^tbiry  claiming  tbt  original  Uafi  «w*«^*T- 
iy  a  titli  paramount  ber*Sy  and  it  appearing  that  he  hadfucb  a  title 
parameuntj  F.  was  difcbarged  of  the  decree  againft  him*     Chan. 
Cafes,  2,  3.    Trin.  I2  Car.  2.    Vcnablcs  v.  Foyle. 

2.  Upon  a  bill  of  review  the  queftion  was,  whether  a  copyhold  [  397  J 
eflatCy  devifed  to  be  fold  by  the  executor  to  pay  debts j  and  afterwards 

iold  accordfingly,  (hould  be  afiets  at  law  and  in  equity,  or  at  law 
only ;  for  if  only  at  law,  then  a  decree  which  makes  them  affets 
in  equity^  without  a  trial  at  laWy  is  erroneous  ;  and  it  was  held, 
that  the  decree  could  not  be  reverfed,  becaufe  it  cannot  now 
appear,  whether  upon  the  proof  it  appeared  to  be  matter  of  law 
Or  equity ;  and  afier  a  decree^  it  Jball  be  intendedj  that  the  Court 
adjudged  on  the  whole  proof  according  to  the  purport  thereof. 
Hard.  174.     Mich.  12  Car.  2.    Fanfhaw's  cafe. 

3.  Plaintiff /ir^x  as  fole^  and  after  marries j  and  then  a  decree 
is  made,  yet  it  is  not  erroneous*  Chan.  Rep.  232.  14  Car.  2. 
Crambome  v.  Delmahoy. 

4.  Decree  avoided  by  original  bill  upon  matter  fubfequent  to  S<e9Mo(l. 
the  decree.    Qhan.  Cafes,  64.    HiU.  16  &  17  Car.  2.    Cocker  GeJiS^fr 
T.  Bevis.  &c  of  Co. 

▼entryi  and  Lord  Ctaven. 
A  former  decree  cannot  be  fet  afide  by  original  bill«  onlels  in  cafe  of  afferent  fraud.    Per  LorA 
Ch.  Talbot.    See  Cafes  in  £qu.  in  Lord  Talbot'atime.  101.    Trin.  1730.   Galley  v.  Baker. 

5.  General  words  not  particularly  applied  (hall  not  Jhake  a 
decree.  Chan.  Cafes,  218.  Hill.  23  &  24  Car.  2.  Rofcarricic 
V.  Barton. 

6.  Bill  to  fet  afide  a  decree  and  fequeftration  for  payment  of 
money,  the  plaintiff  having  a  title  by  Jlatute-fiaple^  and  judgment 
prior  to  the  exhibiting  the  now  defendant's  bill,  on  which  they 
obtained  their  decree,  and  the  decree  was  fet  afide  accordingly. 
Fifl.  126.    Mich.  26  Car.  2.    Witham  v.  Bland. 

7.  Upon  a  demurrer  to  a  fcire-facias-bill  to  have  execution  of  a 
decree^  the  defendant  pleaded^  that  he  wth  a  purchafor  without 
any  notice  of  the  decree^  and  ihat  a  fine  with  proclamations  was 
leviedy  and  five  years  pajfed  without  claim.  Ld.  K.  Finch  in* 
dined  to  think  that  it  ihould  bar  the  decree,  and  feemed  to  con* 
tinue  of  the  iame  opinion,  but  iaid,  that  he  would  confult  with 
the  Judges,  and  hear  the  cafe  argued.  Freem.  Rep.  311.  pi.  381* 
in  Chancery.    Gifiard's  cafe. 

,  8.  Where  a  decree  is  temporary^  or  for  fpecial  ends,  an  ori-  Sec  tJt.  Ba« 
ginal  bill  lies  to  put  a  period  to  it,  and  to  (hew  the  purpofes  of  ycme'Jx  al 
the  decree  £itisfied,  faid  to  have  been  refolved.-    Chan.  Cafes,  phTaSn' 
25X.    Hill,  26  &  27  Car.  %•  in  cafe  of  Whorewood  v.  Whore*  the  ootea 

-^tnfJi  •  S.  C.  cited 

^^^^^  "  9  Mod.  6. 

in  cafe  of  tbo  liCayor  and  fiurgelXet  of  Coventry  v.  Ld.  Cravca, 

9.  fFhen 


I9>  Bearer; 

9»  Wiefi  no  ordinary  proce/s  upon  tht  fifjl  deem  will  fe)rv^ 

for  the  execution  thereof,  there  muft  be  a  new  bill  to  pray  execu-> 

tion  of  the  iirft  decree  by  a  fecond  decree^    2  Chaiu  Rep.  127^ 

128.    29  Car.  2.    Lawrence  v«  Berney« 

Baft  other-        jo.  Verbal  agreement  though  fubfequent  to  the  decree,  yet  (hall 

^reemtntin  ^^^  J^^^  '^^  execution  of  It  but  the  remedy  muft  be  by  origioal 

wiiin^.      bill*    2  Chan.  Cafes.    8  Mich.  31  Car.  2.    Waklin  v.  Walthall. 

Lev.  197. 

i*  caiie  of  Mi441etoi|  v.  Shcllyi  citet  it  \%  decreed  in  Ld.  CoTchtry 's  osie  in  Bonham  NorC6li's  cafe* 

ft.  After  a  decree  of  difmljjion  affirmed  on  appeal  to  the  lor ds^ 
a  bill  is  brought  for  dtfcovery  of  a  deed  (aid  to  be  burnt,  pending 
the  appeal  which  made  out  the  plaintifPs  title^  fo  that  aft^  fuch 
di{covery,  the  plaintiiF  might  apply  to  the  lords  for  relief*  De« 
ftndant  demurred^  but  was  ordered  to  anfwer^  but  the  plaintiff 
to  proceed  no  further  without  leave  of  the  Court.  Per  Jeffries 
C«    Vem.  416.  pi.  396^.    Mich.  1686.    Barbonq  v.  Searle* 

12.  Where  there  is  a  decree  it  carmot  be  altered  but  by  bill  of 
review,  but  where  there  is  only  a  dtfmiffion^  an  original  may  be 

£  39^  1  brought  upon  a  new  equity  \  Arg.  (ays  it  is  an  allowed  difference* 
Vern.  417.  pi.  396,    Mich.  1686.  in  cafe  of  Barbone  v.  Searle. 

13.  A  rule,  that  whenever  a  decree  is  entered  by  confent^  the 
merits  after  (hall  never  after  be  enquired  into,  ut^efs  there  bo 
an  objedion,  that  the  word  confent  be  ftruck  out  of  the  order^ 
MS.  Tab.  February  1702.    Norcot  v.  Norcot. 

14.  An  original  bill,  barely  in  nature  of  a  bill  of  revivor^  and 
not  broader  or  longer  than  a  bill  of  revivor  only,  does  not  open 
the  firft  decree^  to  have  it  looked  into ;  but  if  it  be  to  enforce  Ok 
decree,  or  carry  it  further,  then  it  opens  the  caufe^  Pafch.  J 706. 
Abr.  Equ.  Cafes,  83.    Vare  v.  Wordall. 

,15.  Bill  to  redeem  after  a  decree  of  foreclofure  Jigned  and  in^- 
rolled  \bfy] ^  fug^gejling  fraud  and  furprife  in  obtaining  the  decree, 
end  a  parol  declaration  before  and  after  the  decree^  that  the  mort^ 
gagee  was  willing  to  take  his  principal  interejl  and  co/lsy  and  quit 
the  ejlate ;  the  defendant  pleads  the  decree  of  foreclofure,  and  by 
anfwer  denies  the  fraud,  &c.  Several  witnejfes  were  read  in  the 
€aufe  to  prove  fuch  a  parol  declaration  by  the  mortgagee^  that  he 
was  willing  to  quit  the  eftate  upon  payment  of  what  was  due  to 
him,  and  that  the  plaintiff  and  defendant  in  the  former  caufe  bad 
the  fame  clerk  in  court,  &c. 

Per  Harcourt  C.  the  plaintiff  comes  too  late  after  fuch  a  length 
of  time  to  be  let  in  to  redeem.  I  know  no  inftance  where  a 
man  has  been  let  in  to  redeem  by  a  new  bill  after  a  decree  of  % 
foreclofure  figned  and  inroUed  upon  any  parol  agreement  or  de- 
claration, or  by  reafon  of  over- value  of  the  eftate ;  fuch  a  thing 
would  be  of  dangerous  confequence  and  (hake  abundance  of  titles  ; 
perhaps  there  may  be  an  inftance  of  relief  upon  a  bill  to  redeeoi 
after  a  decree  of  foreclofure,  but  then  the  bill  was  brought  in  a 
very  (bort  time  after  the  decree,  and  there  muft  be  fome  extra* 
ordinary  circumftances  in  the  cafe,  but  I  do  not  remember  any 
fuch  cafe  of  relief.    Bill  difmift  with  cofts,  and  afterwards  decree 

»ffinn^ 


iffirmed  in  Dom,  Proc.  MS.  Rep.  Pafch.  la  Ann*  in  Cancv 

WifliaU  V.  Short, 

i6.  The  defendant  Con]rers  in  17 12,  brought  a  billagainft  thf 
now  plaintiff  Hicks  and  Mary  his  wife,  who  was  tht  tvid$w  and 
ixtcutriic  of  B,  for  an  account  of  the  ejiati  of  B.  and  obtained  a 
decree  J  znd  then  Mary  diedy  and  before  the  decree  was  inroiUd  the 
now  plaintiff  Hicks  petitioned  for  a  re -hearings  and  at  the  iame  time 
preferred  an  original  bill  fuggejling  new  matter  come  to  his  know-^ 
ledge  fince  the  decree^  and  obtained  an  order  to  re-hear  the  former 
caufe  at  the  hearing  of  this  caufe,  &c. 

The  plaintifTs  jx)unfel  admitted,  that  the  decree  in  the  former 
caufe  was  juft  and  right  upon  the  pleadings  and  proofs  in  that 
caufe,  but  inGfted,  that  upon  the  pleadings  in  the  prefent  caufe, 
the  mef  its  appeared  otherwife,  and  therefore  prayed  a  new  decreet 
in  favour  of  the  now  plaintiff,  and  to  fet  afide  the  former  decree. 

Per  Cowper  C.  it  is  irregular  to  brin^  a  new  bill  to  alter  and 
vary  a  decree  already  pronounced.  It  is  true  the  defendant  in 
this  court  may  bring  a  crofs  bill,  before  any  decree  pronounced 
in  the  original  caufe,  and  if  the  original  caufe  is  beard  before 
die  crofs  caufe,  the  decree  in  the  original  caufe  may  afterwards 
be  varied  by  the  decree  in  crofs  caufe,  but  in  that  cafe,  the  crofts 
bill  muft  be  brought  before  any  decree  made  in  the  original  caufe* 
By  the  courfe  of  the  Court,  if  the  original  decree  hiul.  been  in* 
rolled,  the  now  plaintiff  upon  affidavit  of  new  matter  come  to 
his  knowledge,  iiiice  the  former  decree,  might  have  a  bill  of  r/« 
'  view^  but  he  cannot  now  be  relieved  againil  the  former  decree 
by  this  new  bill  and  re-hearing  the  former  caufe ;  for  the  decree 
is  right  upon  the  pleadings  and  proof  in  the  caufe,  and  therefore 
cannot  be  varied  upon  a  re-hearing ;  and  the  now  plaintiff  cannot  [  399  ] 
be  relieved  upon  his  new  bill,  becaufe  it  is  contrary  to  the  courft 
of  the  Court  to  alter  a  decree  upon  a  new  original  bill  exhibited 
after  the  decree  pronounced.  The  bill  difmiffed  and  the  former 
decree  affirmed*  MS*  Rep.  Trin.  2  Geo.  in  Cane,  Hicks  v. 
Conyers. 

17.  Jitcttt^  before  inrollment  Aereofy  ought  to  be  delivered  ,t0 
the  adverfe  party  or  his  attorney^  who  are  in  eight  days  to  return 
the  fame  figned  by  the  council  of  that  fide,  or  to  make  their  ob^ 
je&ions  to  &e  draft*  MS,  Tab.  March  6,  1720*  Cheevers  v. 
Geoehegan. 

lo.  The  fame  dnree  gives  liberty  to  try  the  title  at  law,  and 

et  awards  injunilions  to  put  plaintiff  into  poffejfion  and  quiet 
fim  in  his  pojTeffion ;  reverfed  as  repugnant.    MS*  Tab.  April 
28,  1721.    LdtLfanefborough  v.  ElwocS* 
#19.  What  niight  have  hetn  fupplied  by  motion  is  no  obje£tion  to 
a  decree*    MS.  Tab.  Nov.  24, 1721.    Banbury  v.  Bolton. 

20.  Aflignee  of  a  mortgage  (by  circumventing  of  the  mort-  Giib.  Eqs. 
jgagor)  got  poffeflion  by  eie£Mbnt  the  next  term  after  the  mort-  **?•  ^^' 
gage  forfeited,  and  after  brought  a  bill  to  foreclofe,  zxJihyfalfe  the  decree 
affidavits  get  the  caufe  to  be  beard  ex  parte^  and  a  decree  and  wu  (igacd 
report  thereupon  figned  and  inrolled  \  afterwards  the  mortgagor  J°{}ea1n 
ilicdj  ^d  his  heirs  brought  a  bill  to  redeems  and  the  defendant  i%i,iad 

*"  the  in  A70S  Ibe 


bit 


S9i  ^tem* 

•htntirt  the  afEgnee  pleaded  tfaiii  decree  and  report,  and  bodi  filade  ibl&M 
wd*Jte  '"'^>  %"^»  ^"^  inroUed.  Ld,  C.  Macclesfield  laid,  Aat  aU  thdr 
plaintiff  circuomances  of  fraud  ought  to  be  anfwered,  and  the  decree 
continaed  being  figncd  and  inroUed  the  plaintifF  has  no  other  remedj,  and 
!^  when  pver-ruled  the  plea  that  it  (hould  not  ftand  for  an  anftrcr.^  And 
lie  came  of  It  being  objeded,  that  according  to  this  rule  a  decree  might  be 
*s«i  in  Jit  afidi  by  an  original  HU\  his  lordihip  replied^  that  fuch  a  grtfs 
not  before,  f^^^^  ^  ^bis  was  an  abufe  on  the  Court  and  fufficient  to  fet  onjf 
be  brought  decrcc  afide.    a  Wms's  Kep.  Trin.  1722.    Lloyd  v.  ManielL 

•n  original 

WW  to  fet  afide  this  decreet  and  be  let  into  a  redcnptioo,  on  ptyment  of  principal  intercft  and 
cofts,  fuggefiing  that  the  defendant  was  much  over  patdt  and  the  Jandi  were  of  greater  value^  and 
that  all  the  proceedings  in  the  decree  were  ex  parte,  and  that  the  fcrvice  of  the  fubpoena  to  hear 
judgment,  waa  only  on  the  clerk  in  court,  on  affidavit  that  the  plaintiff  was  out  of  England,  which, 
•ifidavit  was  falfe,  and  that  there  bad  been  no  fcrvice  at  all  of  the  order  for  making  the  decree 
abfolute,  and  other  irregularities.  The  defendant  anfwercd  to  part,  and  pleaded  the  decree  of 
ioreCiofure  and  inrollment,  and  infilled  it  would  be  againft  practice,  to  fet  afide  a  decree  figoed  and 
enrolled  by  aa  original  bill.  Lord  Chancellor  difmiued  the  bill,  but  without  coils,  and  laid  great 
ftreis  on  the  length  of  time,  the  plaintiff  being  of  age  it  years  before  the  filmg  this  bill,  and 
ieemed  to  think  itreafonabie,  that  billt  for  redemption  againft  mortgagees  ought  not  to  be  brought 
after  ao  years  pofTeflton,  but  (hould  be  barred  by  ihe  ftaiute  of  limitations  of  Jac.  i.  as  entries  are 
at  common  law;  that  in  this  cafe^  infaaey  of  the  plai^iff  would  not  help  htm,  the  right  to  rcdeeia 
not  beginning  id  bis  time,  but  in  his  anceftor*s»  and  in  all  (iidi  cafct  the  party  ¥rai  harredi  tad  had 
aot  to  yeais  after  the  impediment  was  removed, 

21.  Ordered,  that  no  application  fliall  be  made  againft  tht 
minutes  after  a  week ;  and  no  further  time  to  be  flowed  to 
petition  for  a  re-bearing  but  within  a  week  after  that.  Sel.  Cafea 
m  Cane,  in  Ld.  King's  time.    21  Trin.  11  Geo.  i.  Anon. 

22.  On  a  new  hiU  to  carry  a  decree  into  execution^  Court  maj 
vary  and  alter  what  is  thought  proper  i  but  on  a  re-hearfing^  no 
further  than  the  petition  extends ;  but  if  the  petition  be  againft 
the  decree  in  general,  though  particular  reafens  are  given,  the 
whole  is  open  i  but  otherwife  it  is,  if  the  petition  be  omy  againft 
one  or  two  particulars.  Sel.  Cafes  in  Cane,  in  Ld.  King's  time^ 
13,  14.    Pafch.  II  Geo.  i.    Colchefter  v.  Colchefter. 

23.  The  rule  of  Court  is,  that  on  appeal  tht  whole  cattje  is 
open  ;  btit  on  a  re^hearfing,  only  fo  much  as  is  petitioned  againft  ; 
if  all  do  not  petition,  it  is  open  only  to  the  petitioners.  SeU 
Cafes  in  Cane,  in  Ld.  King's  time.  24  Trin.  11  Geo.  |« 
Hayward  v.  CoUey. 

[  400  ]  ^4*  ^^  appeal  the  party  may  bring  new  matter^  but  alitor  ito 
review^  unlefs  there  be  a  claufe  to  receive  it.  Sel.  Cafes  in  Canc« 
in  Ld.  King's  time.    48  Trin.  11  Geo.  i.  in  Popping's  cafe. 

25.  Decree  maybe  altered  upon  proper  application  the  fame 
term  it  is  pronounced  without  a  re-hearfing.  MS«  Tab*  May  3d| 
1725.    Vaughan  V*  Blake.  ^ 

26.  No  original  bill  can  be  to  vacate  a  decree  fignei  and  m« ' 
rolled.    G.  £qu.  R.  185.    Hill.  12  Geo.    Floyd  v.  Manfell. 

27.  Matter Sy  proper  to  be  ixcep^d  to  upon  the  mafters  teptrt^ 
fliall  never  be  obje£t^d  to  a  decree  after  the  report  confirmed^ 
MS.  Tab.  April  28,  1726.    Parker  v.  Stanley. 

28.  All  appeals  from  the  Rolls  are  to  be  made  Xx%  the  Loi4 
CbaQCellor,  and  iecrtot  made  at  the  Rells  mvft  hi  figned  or  ap^ 

fteveM 


ptBii  if  i^  tbi  Chahceibr  U  mate  tbm  di&at  rf  ihe  Court  tf 
Granary.     MS.  Tab,  March  13th,  1727.     Morfe  v.  Dubois. 

29.  A  decree  gaimd  ky  fraud  may  he  fit  ajidi  bypitith/tj  as  well 
k&  a  Judgment  at  law  by  motion ;  a  fortiori  may  fuch  decree  be 
fetafide  byUiL  3  Wifts's  Rep;  lit;  Paffihi  173Z.  Seldon  v» 
Fortefciie  Alandi 

30;  IFa-zbirr//  be  obtaiiied  and  inrolUi^  (b  that  the  caufe  caniiot 

b«  fe-heara,  then  ihero  is  no  remedy  But  iy,Ull  if  review^  which 

muA  hi  OH  errir  dfpearing  on  the  face  rf  the  decree^  of  on  matters 

futfifuent  theretoi,  as  ^  releafe,  or  ^  receipt  dlfcovcred  fince* 

3  Wms's  Rep.  371;    Trin;  I733.    Taylor  ir,  Sbarpi 

(fi)    df  thfc  Inrdlment  oi  Decrees ;  dnd  of  Caveats 

to  prevent  the  fame; 

i.    \    1>ECI^EE  p^omiufked  in  the  teftdtor's  tife-^time^  not  to  he  A  decrtg 

f\  puffed  unOtt  tbefial  by  tbf  ex'ecuton    Toth.  127a  cites  Z'A 
Pafch.  1634.    Ewcrv^rrere.  •    tj  died  It- 

Jvr9  inroU 
iktnty  yet  it  was  tn-tfer^  to  be  inrolled:    i  Chah.  Cafe**  tt^«    Hill,  to  &  19  Can  t.  Anon.    . 

Dccrcci  take  effed  from  tl«e  time  the  ludgracnt  wai  given,  and  the  dtktb  rftbtpmrtht  ought  aot 
to  binder  the  lisrbliiiefli  2o  foi^c  coftVcniiilit  tiihc.    Tm%  Rep«  16$^    Mich.  s5  Car.  t«    Clapbam 

v;  l^hiiip*. 

2;  A  At^^  wiis  ordered  to  be  inroUed)  if  the  party  died  before  Cited  ibid. 
Eajter^    3  Cha  R;  27;  22  Feb;    20  Can  %i    Labyne  v.  Alley,       ]^J!i\f 

Sabine  y.  AUeo* 

3;  T^.  an  adriiinifirator  obtained  decree^  and  died  inteftaie.  The 
inrobnent  was  Jiayed  \  for  the  title  of  T.  as  admiaiftratOr  is  gone. 
%  Chant  Cafes,  247.    HilL  30  and  31  Can  2«    Warren  v 

4;  Qn  a  motion  for  a  re-hearing  a  caufe  decreed,  figned  and 
inrolled  by  the  late  Lord  Chancellor^  Ld.  lCeep«r  North  afkfd 
Seijeant  Maynard^  if  he  knew  any  law  whereby  he  could  jufiify 
the  n^hearing  a  euufeftgned  and  inrolled  by  his  predecejfor  f  for  that 
wa^  to  vacate  a  record.  The  Chancellor^  or  himfelf,  was  mafter 
of  his  own  inroiment,  and  might  on  his  memory  Lnow  no  rea&n 
for  re*hearing  of  it,  but  he  could  not  do  it,  unlcfs  there  was  fome 
furfrize  or  other  irregularity  in  the  inrolment  of  it;  but  he  iaid,  £  4^1  J 
he  had  a  privy  feal  diat  enabled  him  to  figrt  and  tfhroU  the  decrees 
pronounced  by  his  predeceilbr.  Vern.  R.  I3i«  pL  1174  HilL 
iMst*  Anon« 

5*  If  a  caveat  be  interedio  ftay  fbe  figning  and  infofling  a  de« 
creef  it  Jiiiys  the  figning  28  days  not  only  aifter  pronouncing  the 
decree^  but  from  the  time  of  the  decree's  being  prefented  to  die 
great  icaX  to  be  figned^  in  ordegr  to  its  inrolment^  and  notice  thereof 
given  by  the  Lord  Chancellors  fecretary  to  the  clerk  in  court  of 
Sze  other  fide*  Wms's  Rep»  609.  HilL  17 19.  Allowed  b]f 
Lord  C«  Parker,  though  at  a  former  day  he  feemed  to  dilapprove 
i^  till  it  was  coofinncd  not  only  by  the  Matter's  Report^  but  aUb 

Vol,  VIL  ^   G  g  l7 


^1  Dmee^ 

by  a  oetlxfictte  of  theTfjreatdB:  Dumber  of  clerks  ia' tbe  ofioe^ 
Bumec  V.  Theobal. 


(F)    Reverfal     Error. 

!•    A    DECREE  was  reverfcd,  though  there  was  no  rtcw  mat* 
Jj^ter ;  Kut  the  cafe  cri  which  it  was  foumled  was  ffiijiakeru 
'  Toth,  I2g.  cites  "Trin.  5  C^r.    Durham  (Bp.)  v.  Martin. 

7.,  Bin  of  review  to  revet fc  a  decree  22  Jac.  The  plaintiff 
for  error  fays,  the  tatfe  was  rtfaTed  to  four  eomrmjfioners^  €tni  hut 
three  certified  %  andaUoy  that  the  Icafc^  wikh  the  plaintiff  now  inftfit 
•/f,  wa$  mt  then  in  i£ue^  and  th;^  plaintiff  ne^nr  consented  to  the  cer* 
tificote.  Upon  reading  tbe  pricefs  it  appeared  by 'depbndorts  of 
two  witncffes,  th^t  there  was  an  agreetnent  for  fettlikg  the  dif" 
ferencts^  and  in  regard  tbe  decree  was  fo  long  fince,  and  nothing 
done  againft  the  fame  in  ail  this  tirne,  being  y^x/^r^  ^p^jjrj,  this  Court 
would  not  rpveffe  the  decree*  Chaiu  Rep«  139^  i\o^  i5,^Gar.  I« 
Goddard  V,  Goddard. 

3.  Pending  a  reference  to  a  mafter  to  take  an  account  of  the 
fuit  abated^by  death  <)f  one  of  the  defendants  afterwards*  The 
mafter  proceeded  in  the  actpunt,  and  made  his  report,  and  the 

fame  was  decreed  and  inroHed  near  twentv  years  (Ince.     On  t  \ 

bill  of  review,  this  was  held  no  error,  or  caufe  of  reverfal.     Chan^  j 

Cafes,  122,  1 23*    HilL  20  and  disCix.  2.  Sliugiby  r.-  Hale. 

4.  It  is  no  error  for  the  Court  to  da:rea  for  the  dcfeiidtnt  to 
hold  free  of  equity  of  redemption  on  the  plaintiff^ s  bill ;  for  cir-» 
cuity  of  action  is  to  be  avoided,  and  there  are  many  precedents 
of  oecrees  in  this  manner  for  the  defeftdantr     Chan«iCaies^*0[22^ 

'HilL  20  and  21  Car.  2.    Slinglby  v.  Hale. 

5.  AJiranger^  that  is  bound  by  &  decree  gotten  by  fmud,  htty 
ftdfify  it  5  per  Lord  Keeper.  Ch.  Cafes,  152.  Michr  21  Car.  2. 
in  cafe  of  Style  V.  Martin  and  Bofville^ 

61  A  decree  ought  not  to  be  made  to  bind  the  itAeritamei 
where  there  has  been  but  one  trial  at  law  ;  per  Kprth*  Kv  Vern^ 
293.    Hilk  1684*  in  cafe  of  Fitton  v.  the  Earl  of'MaCCh^eld^ 


(G) .  Opened,  or  amended,  &c. 

I.    A    MISTAKE  in  a  decree  was  amended.    Toth.  129.  ejtc$r 
-^f^  Hill.  14  Car.    £.  of  Devonfliire  V.  Leake. 
r  4Q2  1       2.  Sir  George  Downing  brought  an  sppeal  inrtbe,  ffoufr  of 
**        .       Lords  from  a  £iree  made  in  the  Court  of  Chancsry^  as  fy  cmfgntj 
"^'fiiggejhng^  that  though  the  regtfter,  in  dn^wing  up.the««^er,.had 
t  drawn  it  as  a  decree  by  confent,  (and  the  minutes  were  fo.  too) 
^^tt  he-  mver  did  tonfit^  to  fuch  decree  nor  his  counfelrneither ; 
ror  if  they  did,  it  was  without  h't  authority,  and. made affidaYtt  of 
it ;  *  but  die:  appeal  was  difmiffed.    £q.  Abr.  165^  pi*  4«  cites  Hill* 
M699.    Downing  V.  Cage, 

3.  Where 


3.  Where  faSfs  appearing  on  the  decree  as  drato'n  up  and  hi'* 
tolled,  they  are  plainly  erroneous^  the,  decree  was  opened-  Chan* 
Prec.  260J  261.  pi.  211.    T""'  1706;    Grice  v.  Goodmn. 

4*  Where  matters  have  been  examined  in  equitv,  and  deter- 
faiined,  the  Court  will  be  cautious  of  unravelling  former  decrees^ 
agreements)  or  releafes.  Wms's  Rep«  723,  &c.  pl^  208.  Tria« 
1 721;    Cahn  v;  Caim. 


(H)    Performance  of  a  Decree* 
In  forced  How; 

*  •     ■ 

i,,/^NE  in  the  Fleet  was  ordered  to  be  Idtd  in  ir>»/f  becaule 
\J  Ke  hfufed  U  perform  a  decree.     Toth.   1 29.    Soudi'vj 
Gardiner. 

2.  f'ine  was  impofed  for  breach  of  a  decrees     Toth.  166.  cites 
.  Trin.  6  Car.    Longman  v.  Hop^oodi . 

3.  A.  defendani  lay  in  the  Fleet  for  breach  of  a  detree,  the 
plaintiff  neverthelefs  prefers  a  bill  to  difcover  ah  ejlate ;  defendant 

demurred  becaufe  a  double  execution ;   yet  over-ruled;     Toth* 
137,  138.  cites  Hill.  1633.    Audley  v.  Harris. 

4*  Ah  orijginal  bill  to  execute  a  detree  of  laHds  againft  a  pur-* 
trhaibr^  who  claimed  Under  parties  bound  by  that  decree,  was 
allowed  good  on  demurrer  thereto  3  per  Lord  Keeper.  Chan. 
Cafes^  231.    Trin.  26  Car.  2;    Organ  v.  Gardiner. 

5;  A  feque/iration  may  be  granted  in  the  Exchequer,  as  it  has 
been  always  pra£Hfed  in  Chancery  where  a  decree  is  fbr  a  perfohal 
dutyi  dthervi^ife  the  jurifdidion  6t  the  Court  of  Equity  would  be 
to  little  purpofe^  if  it  had  not  authority  fufficient  to  fee  its  decrees 
executed  2  per  three  Barons  j  but  the  Lord  Cb.  Ba^on  doubted, 
'  fcec^ufe  the  Lord  Ch.  Baron  Hale  could  never  lie  prevailed  lipQn 
to  grant  itj  nor  the  Lord  Montague,  to  wbofe  learning,  he  faidj 
he  muft  greatly  fubfcribe ;  but  by  the  opinion  of  the  other  three  it 
was^.granted.  2  Freem;  Rep.  99^  pi.  109.  Trin.  1687,  in  tbc^ 
Exchieqiler.    Quavers  v.  Fountaine. 

F^  more  of  Decree  in  general,  fee  CI|ftn(CtP>  and  oth«r 

proper  Titles. 


40» 


^  tt  |Dttlitr« 


C  ¥>i  ) 


S^eDS)* 


(A)    The  dIfFercnt  Operations  bf  the  fcvcral  Sorts 

of  Conveyances. 

Where  the  j.  TJ  Y  feoffment  orfine  all  ufcs  and  poffihUhies  are  conveyed  by 
^Heoff.^"*  D  reafon  of  the  forcible  operation  of  it ;  but  it  is  otherwife 
meat  \t\u    by  bargain  and  fale.    Le.  33.  pi.  60*    Mich.  15  Eliz.  Anon. 

mitcd  to  the  ^ 

tlgbt  UirM  •/  tbe  f^ffer  tr  cMufort  it  was  held  by  Aoderfon,  PcrUm,  Walmfley  and  Fennc r  J. 
•od  Popham,  then  atftorney  gcn«nil«  aad  Coke,  now  attorney  genasl,  th«t<tbU  it  •  rcmtioder 
•nd  not  a  icvcrfioo ;  for  that  the  fine  or  feoffment  wat  a  dctermioaiioQ  of  all  the  *ldufu  in  the 
feoiFor  or  conn  for,  and  the  llcnltation  upon  the  Hoc  or  feoffment  if  to  be  faid  all  nc%ir.  But  upfto 
conference  of  all  the  Judges  of  England,  all  the  otheri  held,  ihat  it  was  a  rcVcrfion,  and  the  old 
ufea  BO<  deftroyed.     Mo.  185-  pi.  437.    PaCch.  33.    Fenwick  v.  Metforih. 

Le.  it2.  p1.  256.  Pafch.  ^t  kli/.  S.  C.  And  by  Gawdy,  thia  feoffment  to  hU  right  heir  if 
merely  voia  ;  to  which  Wray  agreed,  as  if  he  had  made  a  feoffmeot  to  the  ufc  of  one  for  life, 
without  any  further  Kmimiou.  ■  And.  a88.  pi.  297.     Milford  v«  Fenwick.  S.  C.  adjudged 

per  tot.  Cur.  Ihat  the  \c*U  was  good}  becaufe  the  fn:  iimple  remained  in  ilic  Icffor,  and  wjs  aaa 
reverfioo;  for  it  cannot  t»ke  emSL  in  the  heir  of  him  who  limits  it,  uolefa  by  defcent. 
S.  C.  cited  t  Rep..9i.  b. 

rhey  rsnfack  the  whole  eftatc,  and  pafa  or  extinguifh,  ftc.  all  rl^hts^  cwJitlptHi  pc%t/fr%^  ^e* 
belonging  to  the  land,  as  well  as  the  land  itfeli.  Per  Hale..  Vent.  ssB.  King  v.  Meltings*  '  ■'  ■ 
But  yet  this  docs  m/  htrr  hh  beir  at  /ttiv,  but  be  maf  tnttr  notwithftaadiog.  Pec  Trevor,  Chi  j. 
x\  Mod.  t^t. 

2.  Bargain  and  fale  is  not  fo  ftrong  ^  conveyance  as  a  livery^ 
as  if  I  have  a  rent  charge  in  right  of  my  wife  out  of  the  manor 
of  D.  and  afterwards  I  purchafe  the  manor,  and  afterwards,  by 
deed  indented  and  inrolled,  I  bargain  and  fell  the  manor;  the 
rent  charge  (hall  not  pafs.  Arg.  Le.  6.  pK  id.  Mich.  25  and 
26  Eliz.  in  the  Exchequer,  in  the  cafe  of  Stoneley  v.  Bracebridger 

3.  At  common  laWy  before  the  27  //.  8.  of  t^es  where  the  ufe 
was  limited  upon  covenant  to  Jiand  fdfed^  there  could  not  but  om 
ferfon  only  and  his  heirs  be  trujied  with  the  land,  fo  that  by  the 
taking  a  wife,  acknowledging  a  ftatute,  dying  without  heir,  or 
making  a  forfeiture,  the  ufe  was  deftroyed  or  prejudiced;  but 
upon  ejlate  executed^  a  man  might  have  trujied  fever al  together, 
fo  that  the  eftate  might  furvive,  and  the  truft  continue  in  others 
after  his  death,  and  the  land  not  be  fubje£l  to  his  incumbrances. 
Alfo  if  a  man  will  limit  ufe  upon  covenant,  he  ought  to  have 
effeSlual  conjideration  \  but  upon  eftate  executed,  he  may  limit  ufe 
without  conjideration ;  upon  covenant  he  ought  to  have  a  deed^ 
but  upon  eftate  executed,  not.  Upon  covenant  he  cannot  referve 
a  power  to  make  leafesy  jointures^  or  to  prefer  younger  children,  but 
upon  eftate 'executed  he  may.  Arg.  Mo.  381.  pi.  J06.  Mich. 
36  and  37  Eliz.  in  Pcrrot's  cafe. 

4.  Baron 


4.  Baron  and  feme  are  jointenants  of  a  term*  The  leflbr  in«* 
feofls  the  baron,  who  dies  feifed.  The  wife  ftirvsves  and  claims 
the  term.  But  held  that  by  the  acceptance  of  the  feoffhient,  the 
baron  had  furrendered  the  term  and  it  is  extinguijhed.  But  if  the 
conveyance  had  been  by  bargain  and  faU  inroUci^  or  hyjinty  it 
had  been  other  wife.  Cro,  £.  912.  Mich.  44  &  45  Eliz.  B.  R. 
Qowning  v«  Seymour. 

5.  A  bargain  and  faU  does  not  pal's  away^  or  afFe£l  a  e9ntin»  [4^4  ] 
gfnt  ufi  in  the  bargainor.     But  ^fioffinent  onfing  would  transfer  it.  v?**  "*^ 
Hale  Ch.  B,  cites  Hughe's  Rep.  in  rj  &  ^8  £li».  cafe  40.  [but  ^'."pi.*;;; 
feems  miiquotcd.]     Hard.  4x6.    Pafch.  17  Car.  2.  in  Scacc.  in  »tSeijeaBt*t ' 

cafe  of  Edwards  v.  Slater.  Tnn.  Anm.. 

for  byciat 

veyance  by  feoi^mcot«  or  ^ae.  all  uCe»  «od  pof&biliiici  bad  been  carried  by  rcd^B  of  cm  io.cio«« 
operation  of  it, 

6.  Powtr  to  charge  land  with  acODl.  is  deftr9yed  by  fine  or  fe^flT-  *^«  "ay- 
vaentj  but  not  by  Uafe  and  reUafi ;   per  Bridgman  K«    Gban.  \^^ 
Cafes^  I05«    Pafcb.  20  Car.  2.    Jenkins  v.  Kemis. 

7.  By  a  feath  and  relioft  nothing  pafies  but  what  lawfully  may 
pafs  without  hurt  or  damage  to  another ;  for  it  cannot  diveft  a 
fee  and  thereby  gain  a  fe«  to  convey  \  Arg.  Pollex,  91.  22  Car* 
%.  cites  [Mich.  10  Jac]  96.    Sejonour's  cafe. 

8.  ^jt,  if  a  man  has  an  ejiate  i^fii  u^  condition  and  ctmvep  it 
$tO€r  by  Uafe  and  nUafe^  the  releuee  can  have  but  an  eftate  upon 
condition.     Ibid.  92. 

9.  So  if  a  man  has  an  eftate  to  hitn  and  hii  heirsj  as  long  as  y.  S. 
has  heirs  of  his  body^  and  he  .conveys  his  eftate  by  leafe  and  re- 
leafe,  the  releflee  muft  he  bound  by  this  limitation,  ibid.  92* 
%%  Car.  2.  Arg.  in  cafe  of  Carpenter  v.  Smith. 

10.  A  feojfifunt  being  a  common -law- conveyanrc)  and  ex- 
ecuted by  livery,  mates  a  tranfmutation  of  ejiate^  But  a  conveyance 
by  die  ftatute  of  ufes,  as  a  cvotnant  ta  Jhnd  feifed^  &c.  makes 
only  a  tranfmutation  of  fojfeffian  and  not  of  eftate  \  becaufe  no 
eftate  pafies  by  thofe  conveyances,  but  onlv  an  ufe.  L.  P.  R. 
609.  cites  2  Lev.  77.  i  Vent.  378.  [Trm.  24  &  25  Car.  a* 
B,  R.  in  cafe  of  Pibus  v.  Mitford.] 

X  I.  There  is  a  great  djfterence  between  a  conveyance  at  evnmon-^  Twifden,  J. 
latvy  and  a  conveyance  to  ufes  i  at  common-law  the  heir  cannot  ^'**»  be 
take  where  the  anceftor  could  not ;  but  it  is  otherwife  in  cafe  of  fl"^^^^  ^ 
ufes.    Per  Wylde  J,  Vent.  373.    Trin.  26  Car.  2.  B.  R.  in  cafe  twccn  a 
of  Pibus  y,  Mitford.  ficfmeni  /« 

09venairt  t^  ftand  jtijrd  \  for  if  a  feoflTmcnt  be  made  to  the  ufe  of  one  for  !tfc»  the  ufe«  which  is  not 
difpofcd  otf  Ihall  return,  as  well  as  upon  a  covenant  to  itand  feifed.     Ihid.  376.  ■  Per  Hale 

Ch.  J.  in  all  cafes  topching  ufes,  there  is  a  great  di^rence  betwreh  a  feoffment  to  uCes,  a  covenant 
to  Hand  feifed,  and  a  conveyance  at  common  law.  If  a  man  by  fcoifracnt  to  ufcaconvevs  land 
to  the  ufr  of  A.  fir  life^  bt  may  remit  the  ufe  /«  blmjeif  ^ni  tb*  ban  malt  of  bti  body  by  tbt  fam* 
ittd,  Mnd  Jo  gltir  ebat,  wbfcb  before  wm  a  fee  jSmpU*  and  turn  it  into  another  eftaic.     Bui  if  A, 

fives  land  to  B,  for  life^  remminder  to  A'  l^it  tbe  beirt  mj^le  of  bit  body,  the  renaindrr  is  void, 
«caiife  a  man  cannot  give  to  himfielf*     For  a  man  ctntnpt  cotivry  tq  bimfelf  by  a  iOHve^^Mce  at  tbe 
O^mfHon  Uw.    Ibid.  377,  378* 


12.  Surrenders  {of  copyho\6s)mu&htcon^nud  as  deeds*  Per  Holt 
Ch.  Jt  1 1  Mod.  58.  Paich*  4  Ann.  B«  R.  m  cafe  of  Idle  v.  Coke. 

Gg3  (B) 


(B)    How  to  be  taken  where  they  rtay  operati* 
leveral  Ways ;  or  where  they  cannot  take  EfFeft 
as  the  Parties  hitended. 

Lfpr.y^y  I,  A  DEED  QompTt\\ex\i^\ny  (k£  If  concejji  was  pleaded  as  4 
%LTot^         iH  feqffinent.     Ar-.  Godb.  128.  cites  ^i  and  22  H.  6. 

e^Jft.  ^  cd^Jtrmav'i^  conveyed  to  fbe  l^fff*  aW  h'n  htht^  with  Icticr  of  attorney  to  make  Ityerp^  pef 
A'i^(i(0'*i  Ch.  J.  he  may  take  it  ai  a  eoffnient,  or  a  conBrmation ;  and  it  was  held  a  good  feoff* 
nient,    GoIdH)  25.  pi.  0.  Trio.  s8  £ii£.    Lcnuard's  cafe. 

f«40S  1  2t.  Bargain  qnd  fale  may  be  pleaded  as  ttUap  or  confirmation* 
Ibid.  Sec  See  D.  116.  b.  172.  a.  pL  7^,  72.  Pafcb.  2  &  3  P.  &  M.  Ib- 
the  nota  in   g^ave  V.  Lee.  ' 

SrC  cit  d        3,  A.  and  B.  v^vt  ioint-tenants  of  land  changed  with  rent  t^f 

1V7  f«?  -^^'^  P^**  *""•  '^  '"^  Kling,  who  in  confideratlon  of  money,  &c« 
ippl.  147.-  paid  by  B.  \^y  pztcnt  granted^  remifid^  nleafid  and  renounced  to  B. 
aad  his  heirs  (he  faul  rent,  h^bena'  &  percipiend'  reditum  praed^ 
to  B.  and  his  hejrs.  B.  devifed  this  rent  to  J.  S.  Per  Dyer^ 
the  patentee  may  ulb  he  patent  as  he  pleafe,  either  as  a  grant  or. 
riUafiy  and  he,  having  devifed  the  fent,  has  declared  his  eledion* 
I).  319.  b.  pi.  i6.    Mich.  14  and  I5£liz.  Anon. 

4.  A.  levied  a  fine,  and  declared  the  uje  to  yf,  and  his  heirs^  until 

he-,  his  heirs^  ifc.  jhould  make  default  in  payment  of  20i  a  year  to 

£.  at  every  Michaelmas,.  ////  800/.  he  paid\    ana  afier  fuch  di^ 

faulty  until  R,  and  his  heirs  fhall  have  received fo  much  as  fhall  he 

arrear  \  and  after  the  fold  debt  fo  paid^  then  to  the  ufe  of  A,  and 

his  heirs  for  ever.     Afterwards  A.  bargains  ani fells  the  land  to 

y.  S.  and  afterwards  default  is  made  of  payment ^  and  JB.   enters^ 

and  after  the  monsy  is  paid.     It  was  held  by  the  Judges,  that  B.  is 

tuft  ejioppedy  but  that  he  ihall  have  the  land  again,  notwithftandtng 

the  indenture  of  bargain  and  fale.     for  at  the  time  of  the  bargain 

and  fale,  he  had  an  eitate  in  fee,  determinable  upori  a  default  of 

payment,  which  eflatc  only  pafled  by  the  indenture  of  bargain  and 

fale,  and  not  the  new  ejiate  accrued  by  the  latter  limitation  after  the 

debt  paid\  for  that  was  mt  in  ejfe  at  the   time  of  the  bargadn 

and  fale.     But  if  the  conveyance,  inilead  of  bargain  and  fale,  had 

been  by  feoffment  or.  fine^  it  had  been  otherwife ;  for  that  would 

have  carried  all   ufes  and  poflibilities,  by  reafon  of  the  fbrcibte 

operation  of  it.     Le.  33.     Mich.  27  and  28  £1.  at  Serjeant's-* 

Inn,  pi.  40.  Anon. 

L^  0'  93.        5'  Feoffment  to  leffee  for  years  in  poffcffwn  Is  good,  though  i<  be 

p'.  j«o         by  deed,  and  he  may  take  Fiv^ry  after  .the  delivery  of  the  deed, 

^p  Ehz".^      and  ihall  be  deemed  to  be  in  by  force  of  the  feoffment,  although 

5/C.&S.  P.  the  leflee  may  take  the  deed  by  way  of  confirmation,  and  then  the 

!^s^'p^*^'  A  ^'^^''y  ^^  ^^^  furplufage  and  void.     Ow.  7.   the  third,  refolution^ 

the  Jaw  Vx-  '^'rin,  28  Eliz.  C.  B.  in  cafe  of  Havcrington,  alias  Hamlngt 


ueftf  till  he  y,  Rider. 


ton^ 


lai  declared 

kli  pleafure»  aad  ivhea  be  h?)  made  ^/f  tUetiw  to  Uke  h  by  livery^  it  (hall  be  zfeafment  a$  uuthk 

and 


.ft.' 


^  405 


Goukil^  ^^'  pi.  6,  3.  C,  theCMrt  iitii  ibeiWtfflMat  sood  ciorly* 


6.  The  lord  rdeaffsarfd  granU  his  Jkf^niory  tathti  bxf/kmdy  who 
is  fiifed  of  the  tenancy  in  right.  9>p_  hts  vAfi  to  hina  and  Us  heirs* 
The  bufoand  dies,  sind  hi^  bcif  di  drains  for  the  rent  upon  the 
lands.  It  was'held^  that  it  fhaS  en^re  as  a  grants  which  is  jnoft  ; 
beneficial  to  the  grantee^  and  h  is  agreeing  with  the  inteat  of  the 
deed^  that  the  hufband  and  his  heirs  thould  have  it.  Crou  £•  163. 
pL  3.    Mich;  31  and  3a  Eli-Ay  C.  B.Anan. 

7.  jf,  by  indenture  .in  cottfiiler^ti^n  §f  hve  which  be  bare  U 
his  finy'zni  for  natural  afie^ion  unto  him,  bargained  and  foldj  , 
gave^  granted  and  conjiemed  certain  land  unto  him  and  his  heirs. 
The  deed  was  inroUed\  the  queftion  was,  whether  this  lapd  (hould 
pafs  ?  And  it  was  held,  it  (bould  not,  unltft  nuney  bad  been  paid, , 
w  efta&e  were  exeicuted  \  for  the  itfe  Jhall  mt  fafs»  But  bccaufc 
the  fin  was  then  in  pqffejjiony  it  w^s  l)eld  to  enure  bjr  way  of  /»»- 

formation,  Cro.  J.  127.  pi.  17.  Trin/  4  Jac.  B.  R,  Ofbom 
and  Bradfhaw  v.  Churchman* 

8.  A  leafi  made  iy  virtue  of  a  fcitver  referved  on  a  fine^  in  con-  S.  C,  cited 
ftru(2ion  of  law  precedes  tbc'iifft  eftate  for  life,  and  a^  the  r*.  ^^;]^^^ 
mainders ;  f«r  after  the  leafe  made,  it  is.  as  if  the  ufe  had  been  r  ^06  T 
limited  originally  to  the  leffee  for  the  faid  term,  and  then  the  other  *"  -' 
limitations  in  conftru£iion  of  law  follow  it ;  and  this  is  the  reafon 

?hat  the  ufual  claufe  in  fucb  indentures  is,  that  the  conufees  and 
their  heirs  ihall  Aand  fcifed  to  the  ufe  of  fuch  Icfices,  &c.  fo  that 
in  the  fifft  cafe,  the  lefliee  ^lerivcs  his  eftate  out  of  the  ^ftate 
which  paffes  by  the  fine  of  the  leffor,   which  he  ha$  for  life.  • 

8.  Rep.  71.    Hill  6  Jac.  C  B.  in  cafe  Qf  Whitlock. 

9.  In^udgment  of  law,  ut  res  magis  valeat,  exemtorj  devife  fball . 
precede^  and  the  difpofition  of  the  leafe,  till  t^e  contingent  happens^ 
Aall  bo  fubfequent,  and  fo  al)  (ball  well  ftand  together*     8  Rep, 
95.  b.    Trin.  7  Jac,    Matthew  Manning's  cafe. 

10.  If  one  maies  two  fiver^l  deeds^  one  purporting  an  efbte  \n 
^,  the  other  an  efiate  ftfi^.anddiey  are  mide  t^cnd  and  the  Jefnu 
perfin^  and  be  brings  both  the  deeds  in  his  hands,  and  m^kes  de-^ 
Usaery  of  hath  deeds  with  th$  land\  by  this  both  deeds,,  fhall  take 
effir^  and  by  them  eflate  tail,  and  alfo  fee  fimple,  (hall  pafs ; 
per:  Dqderidge.  J,  who,  cited  a  cafe  in  which  it  was  fo  held. 
2  Roll,  R.  513.  Pafch.  15  Jac,  B,  R.  in  cafe  of  Thurrpan  v. 
Cooper;  * 

II.  Tihe  hufband  being  pofTcfTed  of  a  term  for  999  years^  for  ^>-b-  ^q*  • 
good  and  valuable  confiderations  in  the  indentures  contained,  h^^^'^s^ 
leafe  and  releafe^  grants^  bargains^  fills  and  demifes  to  *tru(lees  and  ji.  totidcm 
their  beirs,  to  the  ufe  of  himfelf  and  his  wife  tor.  their  lives,  ^d  vci^k. 
the  fusvivor  of  them ;  remainder  to  the  heirs  of  the  wife,  and 
eovesusnts  that  he.  was  fiifed  infee^     The  wife  dying  without  iiTue, 
madd  a  writing,  in  nature  of  a  will,  and  devifed  jt  to  J.  S.  and 
his'heiis.    It  mras  infifted,  jthiat  nothing  pafled  by  thi^  fettlement^ 
for  that  being  a  term  in  grofs,  no  ufe  pwbd  to  tbQ  truAees  by  the 

Gg4  vim 


4o6  lDt0l$i 


27  H.  V.  that  liy  the  leafe  for  a  year,  which  was  only  a  ter^iil 
and  fide,  no  ufe  paflTed,  and  there  was  np  attorament  to  veft  it  ai| 
a  reverfiop,  and  the  releafe  being'  to  enure  upon  it  by  way  of 
enlargement  of  the  eflate,  if  nothing  paiTed  by  the  leafe,  or  if  that 
trans&rred  nq  poflfeffion,  then  there  was  qq  eftate  for  the  releafe 
to  operate  qpon,  and  that  the  limitatton  to  the  heirs  was  void« 
and  fo  a  releafe  by  her  heir  at  law  to  J.  S,  and  his  heirs  could 
Have  i|o  efh&^  and  fo  the  term  mifft  go  to  die  hufl>and.  Per  Lord 
Cowper,  thoifgh  the  fettlement  coulcf  not  opera«e-as  a  leafe  and  re- 
leafe, yet  the  hufband  being  in  pofieffion,  and  the  word  grant  being^ 
in  the  reUafiy  it  took  efFe£^  as  a  grant  9r  affignment  of  his  tuhaU  in-r 
tereji  at  common  law ;  and  thougl^  it  could  not  go  to  the  heirs  of 
the  wife^  yet  he  flioqld  not  be  admitted  after  to  derogate  from  it. 
and  therefore  (hpuld  veft  in  thofe  in  whom  by  law  it  might,  and 
(hould  go  to  the  adminiftratpr  of  the  wjfe  \  for  as  the  hufband  in-; 
tended  to  deveft  hinifelf  of  the  whole  foe,  had  it  been  a  foe,  there 
was  no  reafon  that  it  (hould  not  pHifs  when  it  appeared  to  be  a  le^ 
intereft.  Ch.  Pfec.  480^  pi.  30i,  Hill.  17x7.  Marftiall  v,  Frank, 


(C)    Operation  of  Conveyances.     Whether  hjr 
Inrolment,  or  Livery,  or  Fine. 

*r  AOl  1  '•  A  ^^^-^^^^^  ^^y  r^nufinder  in  fee  tp  bisfi/lcrs^  his  heirs 
But  if  live-  -^^Jl  at  common  law,  A.  made  a  deed  thus,  /  toe^id  A.  havt 
ryliad  pre-  given^  granted^  and  confirmed  for  a  cenvinfiice  ofmoney^  &c.  witfar 
cederf  ihc  q^  ^^^  words  bargained  and  fold ;  and  the  habendum  was  to  the 
then  that^'  foofFee  xvith  warranty  a^ainft  A.  and  his  heirs,  and  a  letter  of  at* 
had  pre.  tomey  was  *  to  nuke  livery  and  feijin ;  ^  and  the  deed  was,  to  all 
^'i^n^  b  ^^I'^^i^n  people,  &c.  The  deed  was  inrolkd  after  the  making  it. 
Sarg^fn  and  The  deed  was  indented.  Four  months  after  the  delivery  of  the 
faic,  and  it  deed  the  attorney  made  livery  of  feifin.  A.  died  without  ifllie,  the 
b'^^tjfc  hvt.  ^'^^^  entered  4nd  the  fooffoe  oufted  them  of  the  land  and  they 
rv.^A'r^l'  brought  trefpafs,  and  held  for  the  piaintjfF;  for  here  is  no  difcon* 
ip  135.  tinuancei  for  the  conveyance  is  by  bargain  andfaie,  aqd  not  by 
•nd  And.  feor.nent,  b^caafe  the  livery  comes  too  late  after  the  inrolmeot| 
^indgeV^^'  ^"^  ^bcn  the  ws^rranty  (h?ll  iK>t  hurt  them,  and  the  deed  being  in* 
fife.  dented  and  the  parties  kAs  to  it  is  fufficient.    3  Le.  i6«  ^  39* 

Mich.  14  Eliz.  B.  R.  Anon. 

2.  And  per  Cur.  the  words  pve  for  mone^^  grant  for  moocy^ 
confirm  for  mox^ey,  agree  for  money,  covenant  for  money  \  if  the 
deed  he  duly  inrofUd^  the  land  pafs  both  by  ti.e  ft^tute  of  ufes  and  by 
the  ftatute  of  lurolments,  as  well  as  upon  the  words  bargain  and 
fale,  and  per  j  J.  tlie  party  oughc  to  take  by  bar^in  and  £de,  and 
^aunot  take  by  way  of  livery.'  But  when  all  is  in  one  deed^  an4 
takes  e(^b6l  eaually  together^  in  fuch  cafe  the  grantee  has  eUfiiatt. . 
But  ill  this  c  ifo  the  bargain  and  fale  (the  deed  being  inroUed)  dotl]( 
prevent  the  livery,  and  take  his  full  effect  fc|efore.  3  Ijt*  l6« 
pi.  39.  Mich.  1^  Elis.  B|  ]^«  Anon* 

3-  L«rt 


3*  ImA  wasUqpined  aod  fold,  hargmna UvUs a  fiutf  Ae  l^^^ 
laods,  aod  afterwards  within  fix  months  the  deed  is  inrolled  j  it  (hall  fl^|}'!!^(^\»y 
pa6  by  the  fine,  and  the  conufee  fliall  have  the  land.    For  the  in-  the  fine.  U' 
iroUment  ihall  niate  to  the  linie  of  the  bargain  and  iale.    4  Le,  4^  tb«  '*^^oU 
fA.i6.   Popham's  cafe.  ^;^^^ 

bv  the  inrolmciic^  or  if  iivny  tnJ  firjht  htjbjf^  U  p«flc»  by  that,  Arg.  s  And.  x6&.  pi.  88.— 
IsnA,  B93t  j»I.  1^.  Arg.  S.  P^>»Cro.'  £.  917.  S.  P,  «od  dtct  the  cafe  of  Lybb  v.  Uindc^-S.  P. 
by  Croke,  J.  Cro.  C.  2^8,  in  pi.  %,  S.  C.  there  cited.— S.  P.  by  Moougue,  Cb.  J.  and  (aid,  that 
ir  it  were  other  wife,  all  afTurancc^  would  bfc  (haken.— Mo.  337.  pi.  4^6  Trio.  2a  Eliz.  The 
Carl  of  Northumberland's  cafe.  S.  P.  adjudged.— And.  age.  pi.  sot.' Hill.  34  Eli^.  Libb  v. 
liynd.    S.  P.  beid  accyidiogly.— ^4  Hep.  79,  b.    if  iode'f  cajfe.  $.  C.  adjudged,  Qw.  70* 

Arg.  S.  P. 

4*  If  a  bargain  and  fale  be  of  a  mamry  and  b^frre  Inr^lmenfy  J^^^  u  n* 
fhirji  and  fcifin  is  n^de  of  the  demefnes^  and  then  the  deed  is  in-  ^*^^J^' 
rolled,  the  fervieei  do  not  pa($.    2  And.  203.  pi.  19.  A^gr  ^^^^  noranyfufi^ 
D.  Pafch.  2S  Eliz.    Braccbridge's  cafe.  «»«  of* 

•^  .0  cafe,  but  It 

feena  to  be  the  cafe  of  Sconcly  v.  Bra^wbridgp*  which  ia  in  t  Le.  g*  pl«  to*  Mich.  »g  &  $$  Eliy^ 
B.  R.  and  Ibid.  |5.  A^g*  &  ?• 

5.  J.  S.  felfcd  in  fee,  levies  a  fim  toAktufi  of  himfelf  and  bis 
heirsj  until  he,  his  heirs,  executors,  &c.  ihall  make  default  in  ^jr- 
ment  of  20L  per  annum,  till  500I.  be  paid,  and  i^er  default  to  thi 
ufiof  J.  his  heirsy  &fr.  till  the  500/.  received  of  the  renfs^  ^c.  and 
vyen  to  the  ufe  of  bimfetf  and  his  heirs  for  ever ;  afterwards  J.  S« 
by  deed  indented  and  iiiroUed,  bargains  and  Cblls  the  land  to  a  ftran<» 
ger ;  defiiult  |$  made  of  payment ;  A.  enters^  and  afterwards  thu 
500/.  ispa^d.  J.  S.  ihall  have,  his  land  again,  notwithftanding  his 
bargain  and  fale  before  $be  entryy  for  at  the  time  of  the  bargain  and 
fale  he  had  an  eihpe  in  fe<^,  determinable  upon  a  default  in  pay- 
ment|  which  accrued  |o  him  by  the  fine  and  deed  of  ufes  between 
htm  and  A.  which  eftate  only  pafTed  by  the  iaid  indenture  of  bar* 
gain  and  fale^  and  no^  tb^  new  eilate,  which  is  accrued  to  him  by 
the  latter  limitation,  after  the  debt  paid  \  for  that  new  eJlaU  was 
peit  in  ejfe  at  tbe  time  of  bargain  and  fale.  But  if  the  conveyance 
by  bargain  and  iale  had  been  \)^  feoffment  orfine^  it  had  been  other<r 
wiie ;  for  by  fuch  cqnveyance,  ail  ufes  and  poifibilities  had  been 
ptrried  by  reafixi  of  the  forcible  operation  of  it.  Le.  33.  pi.  40, 
Mich.  27  &  28  Eliz.  at  Seijeant's  Inn.    Anon. 

6«  Fe^ffmnt  inrolled  without  livery  is  not  of  any  force  to  make  f  ^q3  "1 
the  land  to  pafs,  but  the  inrgllmc^t  may  ejiop  the  feoffor  to  fay  Not 

gs  deed.     Agreed  per  omnes.    Poph.  8.  Mich,  34  &  35  Eliz. 
.  R.  in  cafe  of  Qibbons  y.  Maltyard  and  Martin. 


Denton's  caie.  and  not  by 

the  bargaiQf 
■  ■  ■  ■  Per  Popham*  Cb,  J.  Poph.  49.  S.  P.  j  j  i  .  S.  B.  Arg.  asd  agreed  per  Cur.  Ydv. 
f  t^  HiU.  ^  Jac.  B.  R. 

8*  A*  infeoffed  B.  of  all  his  lane  9  Uf  S.  and  afterwards  bargains 
fipd  feUf  to  B«  all  his  Ifpds  ia  S.  and  cqyenaats  to  make  farther  af- 

fiuance 


fifrtmcte  oTafiibch  lands -as*  1iq  hildffagu'ganiid  aUd/ fold-to.- hi«i, 

whereas  by  the  feofFmeitt  A,  bs|d  not tuiy*  lands  in  S.  at  the  time  of 

the  bargain  and  fale^  and 'iq  deb(  upon  bond  for  performance  of 

covenants,   the  not  nsaking.  fiirther  affiirancc  was  affigned  for 

breach.     But  for  the  reafon  above,  the  Court  bdd  it  not  wdl 

aligned*    But  if  one  enfeoffs  another  of  tUs  la^dB^  and.  afterwards 

bargains  and  fells  them  hy  natrUy  and  covenants  to  make  further 

aflurance,  h^  is  bound  to  make  aflur^nce  accordingly^   Cro.  £• 

833^  pL  3.  Trin.  43  Eliz*  B.  R.    Lane  v.  Hodges. 

Brtiwnl.  9.  Bargain  and  fale  was  made  by  W.  I^.  tenant  ift  fml  of  a  h$Hfr 

'4s»M2'      in  London  to  J.  S,  and  delivered  the  deed  but  not  on  the  land>  in 

frems  only    Order  to  make  a  tenant  to  the  praecipe  to  fufFer  a  common  reco<r 

a  iranflation  vcry ;    three  days  afterwards  W,  A.  made  a  feofftmnt  to  y.  Si  of 

%i  V^lv.       ^^^  rnfffuage^  which  was  executed  iri  livery  and  feijin  ;    adjudged^ 

that  the  houf^  did  pafs  by  the  bargain  and  (ale,  though  not  inrolled 

(for  houfes  in  London  are  out  of  the  ftaMte  of  inroUment)  and 

|iot  by  the  feofiinent ;  becaufe  it  was  made  to  the  fame  poslcin^ 

who  had  the  inheritance  of  the  houfe  at  that  time,  by  virtue  of 

the  bargain  and  fale,  and  a  pofTeffion  executed  fhall  always  hinder 

a  poffefficn  e]|eci|tory«    Yehr.  123.  Hill.  5  Jac  B.  R,    Darby -v^ 


?er  WiU  jq*  Tenant  In  tail  makes  a  bargain  and  fale  and  the  deed  is  in^ 

J'™]J;^^*  rotted^  by  this  all  the  eftatc,  which  he  lawfully  had  in  him,  fhal| 
jkiftquent  be  deveft^d  out  of  him>  but  no  more,  and  until  inrolment  nothing. 
lothebK-  doth  pais,  Softer  the  ii>rolaient  a  fine  is  levied,  which  is  no  more 
ST, ^\%on\s  ^^^  *  feoffment  of  record ;  this  fine  is  but  a  releaie  of  his  right 
a  corrobo-  With  Warranty.  Per  Croke  J.  Bulfl.  i6a«  Trin*  9  Jac^  in  cafe  of 
ration  n4    HtpfooA  v,  Smilfr,  alias  Seymoqr's  cafe. 

tion  of  the  bargain 'and  fale.    Ibid.  193, And  no  altrration  at  all  in  made  asto  rcmainrfer*. 

Per  Williama  J.  a  Balfti  34.  fayi,  it  waa  foaditKiged  in  the  Lady  Arabella'a  cafe^— Rut  it  Katl 
been  otberwife  if  ihe  fine  had  been  fifft  levira  before  the  inrolmeni,  for  there  he  Oiould  take  by  - 
the  fine.     Per  Williama,  J.  ibid,  cites  ic  ai  adjudged  ^  Rep.  70,  7 ^  in  Hind'a  cafr.  and  citrs  alfo 

the  cafe  of  Wllmot  v.'  Knowls. But  if  the  iarga^tti  and  fate  is  made  firft  f  B.  and  hffaif^ 

the  iMfiment  the  bargainor  ievk^  a  fnt  r«  C  and  altarwarda  ine  deed  of  bargaiA  and  (ale  u  lA* 
vollcd.    Tbia  ihail  now  iTOtd  the  fine.   Ibid.  Per  WiUipma,  j. 

/ 

[  409  ]    (D).    Conveyances  by  Leafc  and  Releafe,     Aad 

Pleadings  thereof. 

I.  T?  NTR  Y,  &c,  the  tenant  pleaded  Uafe  for  yeerrsy  emdrttee^ 
'    JC>    infeetd  his  pjfejjuiny  and  the  oj>inion  "was,  that  he  /half' 
plead  certainly  what  day  the  lejfor  leafed^  for  it  may  be  that  i^-wa»^ 
nfifade  to  comnfience  four  vears  to  come,  and  then  rdeafetnade 
mefne  is  not  good,  quod  nota;    Br;  Pleadings^  p{;>  154;  cites  32 

2.  At  the  common  law  when  an  eftate  did  not  pafs  byktitfttwtit^ 
the  leflor  or  vendor  i^ade-a  leafe  for  years  and  the  uffio  aOuallf- 
entred,  and  then  the  lejfor  granted  the  reverfion  to  anotker^  and  tfce* 
lejfee  attorned^  and  this  was  good.     Afterwards  when  an  inheri- 
tance was  to  be  granted,  then  alfo  was  a  leafe*  for  years  ufuaHy 
Biad^,  and  the  lejee  entfed  u&'beforCj  and  then  a^  lej/ir  rr&ij|W;/#' 

bim^ 


^  zSi  dfia  wAi  good.  9iKtwfterAr/atkn'0ft^yit'ht^rM  alj^ 
opinion.  That  if  a  leafe  for  years  was' made  upon  a  valoaUe  con- 
fideration,  a  releafe  might  operate  upon  that,  without  an  aHual 
fntry  of  the  Ujjiiy  becaufe  the  ftat^te  did  execute  the  leafe,  an4 
rauftd  an  ufe  prefehtly  to  thfe  leiFee.  Sir  Francis  Mooi^  Serjeant 
at  law,  was  the  firft  who  praftifpd  this  way.  fiut  becaufe  there 
were  fome;opihio^  that  where  conveyances  may  enure  two  ways, 
the  common  law  (hall  be  preferred^  unlefs  it  appear  that  the  partv 
intended  it  (hbtild  pai^  by  the  ftatute,  thereupon  the  ufual  cour^ 
was  to  put  the  woi^ds' bargain  and  fah  into  the  leafe  for  a  year,  to 
jbring  it  within  the  ftafute,  and  to  allege  that  die  ]eaifc  was  made  to 
the  intent  and  purpofe  that  by  the  ftacute  of  ufes  the  leflee  might* 
be  capable  of  a~  i-eleafe  $  but  notwithftdnding  this,  Mr.  Noy  wa9 
of  the  opinionr,  that  this  conveyance  by  le^e  and  releafe  could 
fierer  be  maiT)tdi)ned,  without  the  actual  entry  of  the  lefTee^ 
%  Mbd.  252.  Tr!n.'2^  Car.  2.  C.  B.  in  cafe  of  Barker  v.  Keete, 
3;  Nor&  Ch.  J.  faid,  he  had  known  it  ruled  feveral  times  that 
;i  leafe  and  releafe  in  the  fdM  dtei^  was  a  good  conveyance ;  foe 
priority  (hould  \^  fuppofed.  Freem.  Rep.  251.  {d*  266.  Pafcht 
f  6j;r8.  in  cafe  of  Barker  v«  Keete* 


(E")     Peeds  of  Conveyance,     By  Demifc  and 

Re-demife. 

|.  T  ESSEE  rerrdemiies  his  whoU  term  to  leflbr,  reftrving 
I,/  nnt ;  Uff^r  dies \  leflee  brings  debt  againfi:  the  guardian 
tA  the  heir  of  the  lefiee,  wba  redeiyed  the  profits  as  executor  dtfrm 
tort  in  the  debet  and  dcttrtet.  It  was  argued,  that  here  is  no  tern) 
jA  being  for  zxiy  one  to  be  executor  de  fon  tort  of;  for  this  re« 
demife  was  a  complete  furrendir  in  law,  and  therefor^  this  diiFeri 
ifrom  an  aflignment  made  by  leiFee  for  years  of  his  whole  term  to  a 
ftranger ;  for  debt  will  lie  on  the  contra^  there,  becaufe  an  inte* 
reft  pafles  tp  him  in  reveriion,  and  as  to  this  purpofe  a  term  is  in 
die  by  the  contrail  of  the  parties,  and  fo  it  would  be' here  agahift 
the  firft  leflbr,  wlio  was  leflee  upon'  the  re-demife  5  bat  now  l>e- 
caufe  of  the  fqrrender,  the  heir  is  ihtitled  to  enter,  and  the  guar- 
dian diefendant  enters  in  his  right  as  guardian,  which  (he,  being 
his  motl^er,  may  lawfully  do ;  fo  that  debt  lying  only  on  the  con- 
p^^  the  term  being  gone,  the  plaihtifl^  pan't  charge  any  a&  exe- 
cutor de  fSn  tort  in  the  4^het  anddetiket\  Had  the  re-demife  been  f  4^^  J 
upon  fonditiony  the  furrenderor  by  entry  for  nm  performance  might 
Kive  mrif^d  thf  term^  and  jud|;ment  accofd}n^i^  $  and  told  the 
plaintifl^,  he  might  refort  to  equity  if  be  tl\ought  ht.  ^  Mod.  174, 
llill.  28  and  29  Car*  2«  Ct  B.'    I^yd  v,  Langford* 

2.  Demife  ai^d  re-demijfe  (n-o  but  one  conveyance  in  the  law,  and 
fich  conveyance  is  better  than  a  grantof  arettt-chaf-g^  beca<ife 
all  fubfequent  grants  ftand  on  an  equal  bottom  with  the  firft,  and' 
therefore  if  the  laft  grantee  make  the  firft  diftrefs^  he  will  be  firft 
Satisfied  1  thereforc^this  conveyance  W99  fbi^id  but  for  the  btntAt 

of 
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of  die  perfon  who  is  to  have  the  rent-charge.    Arg.  N^  Ch«  R.* 
169.  Mich.  1690.  in  caie  of  Bladen  r.  £•  Pembroke. 


(F)     Conveyance  Good.     Though  it  cannot  take^ 

EfFefl  as  the  Parties  intended. 

I,  \  POSSESSED  of  a  term,  grants  it  to  B*  and  his  heirs^ 
X\«  it  pafles  the  whole  j  fo  to  B,  for  lift  it  ihall  pais  the 
whole  intereft,  and  go  to  his  executor.  Pari.  Cafes  206.  in  cafe 
of  Jermin  v.  Orchard,  cites  PI.  C.  424.  and  3  Cro.  534. 
."  2.  Baron  pofleifed  of  a  long  term  for  year$^  conveyed  it  at  a  feet 
to  truftees  and  their  heirs  for  the  wire  and  her  heirs,  for  a  valqable 
confideration.  She  by  will  devifed  the  lands  to  J.  S,.to  whom  her 
heir  at  law  rclcafed.  The  baron  claimed  it  as  a  chattle  as  admi-* 
l)lftrator  tp  the  wife.  But  Lord  Cowper  decreed  it  to  J.  S.  Ch. 
free.  480.  pi.  301 1  Hill.  1^17.   Marihall  v*  Frank. 


(G)    Bargain  and  Sale. 
Of  what  Eftate,  &c.  QooA^  and  the  Effe£t  thereof. 

I.  A  BY  indenture  inroUed  barg^aim  andfeUt  land  to  B.  with  a 
x\  t  vt)aj  voir  ofbfr  Irrndi  the  grant  of  the  way  is  not  good  i 
for  nothing  but  the  ufes  pafTes  by  the  deed,  and  there  carmot  be  a 
life  of  a  thing  Triiich  is  not  ia  tffi^  as  of  s^  way,  common,  &c.  which 
are  ntwlj  created,  no  ufe  can  arife  by  bargain  and  (ale.  Cro.  J« 
189, 190.  pi.  13.  Mich.  5  Jac,  B.  R,  Bewdlv  v.  Brooks. 
Cro.  J,  475*      2.  The  leflbr  /or  years  did  bargain  and  fell  the  reverfan  by  deed 

«nl!p"rn.  *°'^"^^  ^^  *^^'  ^  '^^^  ^ood.  Q^-  ^72.  pi.  38  ^  P^ifcb^  i4 
lic/acs.p.'  Jac.  B.  R,   Ingin  v,  Pain, 

•dmitted.— 

Bridg.  198.  S.  Ct  4e  S*  P,  adipittf^t 

jfaman  3,  \}^n9t^^inv\A^efir  pariofta^wbireofthikorgatmr 

u?&iu  iH^ff^U  in  poffi^iKy  and  the  ba^ainee  never  entered;  if  after* 
Uodi,  pre-  wards  the  bargainor  makes  a  grant  of  ihQ  reve^fion  (reciting  this 
Cnitly  the  leafe)  it  is  a  good  conveyance  pf  the  reve'rfion.  arvl  the  ^ftate  waa 
iHfa^ll  vcftcd  and  executed  in  leflfce  for  years,  by  the  ftaiute,  though  tif^ 
fojefM,  he  to  have  trefpafs  *  without  entry  and  aaual  pofleffioq.  Reiblved  by 
nay  furreo-  the  two  Ch*  Juftices  and  Chf  Baron  Cro,  Jt  604,  pi.  u^  Mich« 
»^JSd    18  Jac.  in  the  Court  of  W^s,   Lutwich  v,  Mitton^ 

rcleafci  but  he  caonot  bring  trefpaft.  Per  BrtdgaMi|»  Ch,  J,  Cart,  6$.  PafcK,  1%  Car.  %,,  C.  Br 
in  cafe  of  Geaiy  v.  Beacroft. 

Bmt  if  (he  words  are  bargain  add  file  fir  cwJUeratlom  »f  mprej^  he  if  in  poflc(rion  upon  cxeoH 
tion  of  the  deed,  to  bring  trefpaf«»  to  take  a  relcafe,  dtc.  by  ihc  ftatute  of  vfea.    Wood'«  Xaft.  86t« 

4,  An  ifiate  does  not  pafs  by  a  deed  of  bargain  and  iale^  but  0tfy 

tfff  u/e.  L«  Pf  R*  ao;. 

(H)    Bavgais 


1M^  4X« 


•    (H)     Bargain  and  Sale  of  Land, 
Good.     In  Refpe^  of  the  Manner  and  to  whom« 

t.  \  BARGAIN  and  &Ie  cannot  be /•  #ii^,  t^tltufeofanotbefi 
XjL    f«r  a  life  cannot  be  upon  a^life ;  but  a  bai^ain  and  fale  mav 
be  of  land  by  deed,  rendering  rent^  and  the  revetuon  will  be  good* 
Poph.  8 1,  ptr  Popbam  Ch.  J.  cites  36  H.  8. 

2.  Bargain  and  lale  before  or  after  the  ftatute  27  If*  8.  by  deed,  Bcndl.  ^u 
for  200/.  to  B.  in  fee  U  the  ufe  rf  the  bargainor  for  lifty  ISc.  mr  in  5j;^n\  p^ 
^fety  or  to  the  ufe  ofajbranger^  this  ufe  fo  limited  is  uUerly  void,  aadrecnuio 
for  the  bargain  for  money  implies  in  it. a  ufe,  and  the  limitation  of  beS.Cand 
the  other  lUc  is  meerly  C9ntrary.    And.  37.  pi.  96.  Mich.  4  &  5  coldii^'y- 
Ph.  &  M.   Tyrrel's  cafe,  — D.  155/t. 

pl.to.  SC. 

io  the  Court  of  Wards,  and  S.  P.  held  accordingly. 

).  If  after  1  R.  3.  Cefty  que  ufe^  by  words  of  bargain  and  fale 
only,  had  fold  the  land  to  a  ftranger,  no  pofleiSon  had  pafled  by 
this  to  the  vendee  but  the  ufe  only.  Mo.  34.  pi.  113.  Trin.  4 
Eliz.  C.  B.    Anon. 

4.  A.  by  deed  indented  and  inrolled  in  confideration  of  100/.  paid 
hy  jS.  bargains  and  fells  the  lands  to  B.  C.  and  D,  parties  H  thi 
indentures ;  in  this  cafe  the  lands  pafs  to  them  all ;  for  although 
the  vafuable  confideration  be  exprefied  to  be  paid  by  one,  yet  it 
muft  be  intended,  that  it  was  paid  for  them  all,  to  the  end,  that  the 
land  may  pafs  to  them  all,  according  to  the  meaning  of  all  the 
parties,  and  a  confideration  given  by  one  of  die  parties  is  fufficient 
to  convey  ^  land  to  them  all.    2  Xnft.  672« 

5.  It  muft  be  by  writings  and  not  by  print  or  ftamp.  Secondly, 
it  muft  be  written  in  parchment  or  paper^  and  not  upon  wood,  ftone, 
lead,  or  other  material.    2  Inft.  672. 

6.  If  the  deed  begins  b^ec  indentura^  or,  this  indenturev  yet,  if 
the  deed  is  not  indented^  it  is  no  indenture ;  hut  if  the  deed  be  in^* 
dentedj  though  the  deed  does  begin,  this  deed  made,  without  men-' 
tioning  the  word  (indenture)  jet  it  is  a  writing  within  this  ftatute* 
2  Inft.  672. 

7.  A  bargain  and  faU  for  a  valuable  conjugation  of  hoiifes,  or 
laruk  in  London^  &c.  h  tvorJ  mly  is  fui&cient  to  pafs  the  feme ; 
for  that  houfes  and  lancb  in  any  city,  &c.  are  exempted  out  of  the 
ad  27  H*  8.  and  at  the  ctnanm  law  fucb  a  bargain  and  fale  by  word 
only  raifed  an  afe.  And  the  ftatute  of  27  H.  8»  cap.  10.  does 
transfer  the  ufe  into  pofleflion.    2  Inft.  672* 

8.  If  a  bargain  and  fide,  be  void  in  part  it  is  void  in  all.  Brownl. 
37. 

9.  If  in  the  habendum  of  a  bargain  and  (ale  of  land  a  tru/f  is  de»  [  412  ] 
daredy  this  does  not  make  the  bargain  and  fide  void,  bat  the  con- 
veyance being  to  the  truftees  by  bargain  and  fide,  it  was  wifely 

done  to  declare  the  confidence  and  tnift.    10  Rep*  34.  a«  Mich. 
10  Jac.  fi.  £«  Per  Cur«  in  Sutton's  Hofpital's  cafe. 

xo.  If 


'K 


^ti 


>JL, 


i%.  If  one  makes  a  bargain'and  (ale  U  A.  mid  afierwai'Js  liiakef 
a  bargain  and  iale  to  B,  ofthejame  landj  and  the  dfeed  to  B.'  is  fir(lf 
inrolledy  but  the.  d$fi  to  A,  u  mt  inrdled  within  fix  months,  the 
bargain  and  fale  to  B.  is  good.  3ut  if  the  deesd  .to  A.  had  boenf 
inrolled  within  the  fix  months,  the  deed  to  B.  had  been  void. 
Pcr.Hobart  Ch.  J;  Hob;  165.  pi.  194.  Pafcb.  14  jAc.Arg.. 

il.  A  bargain  and  fale  made  by  one  who  is  nit  jn  poRiJJ^H^  W. 
receives  ihe  rents,  though  it  be  by  <ieed  inrolled  in  cpn^eratipn  ff 
money  is  not  good,  if  there  htno  livery  thefeupon.  (Mich,  ajf 
Car.  2*)  Bat  if  there  be  livery  it  paiTeth  ;-  for  the  making  of  the 
iivpry  puts  the  bai^gainee  into  poflefllon.  ,  So  like  wife  if  the  "Jar- 
gainor  enters  and  takes  pojfejjion,  apd  thenjials  and  delivers  the  de^d 
upon-  the  land;  .  Bc^t  if  the  bargainor  be  tn  popj^n,  or  receives  the 
rents,  .(ben  the  eftate  will  .well  ,pa(s  by  deed,  inrolled^  witboot 
livery.    L*P.*R-207. 

(I)    What  amounts  to^.  or  fhall  be  fa|d  2  Bargain 

and  Sale* 

i.  yT  ie  in  the  reverfim  upon  a  leafefor  years,  grants  bis  nvirfi^H 

^  -L   fv  his  leffit  for  years^  by  words,  of  didi,  amctffi,  f^ffitvi ;  and 

i  A  litter  ifMomey,  is  made  to  maks  livery  and  feifin,  the  donee  canmt 

.  take  by  theJlvery,  for  that  the  leffee  has  the  rtverfion  prejently.    Per 

Wray  and  CatHne.  3  Le.  17.  pK  39.  Mich.  14  Eliz«>  B.  R. 
:Anon. 

2.  If  lands  are  Conveyed  by  the  wqrd  dedi^  without  any  words' 
itf  bargain  and.iale^  and  there  rs  a  cpnfideration  of  money,  and  the 

d6ed  }s  debito  modo  iarolted,  the  ule.will  pais  as  wetl  as  if  the 
r  words  bargaiajand iale,  had  been  in  the  deed,  because  of- the  money 
^paid.    4  Le.  iio.  pL  224;  19  Elix.  Bv  R.    Gray  v.  Edwards. 

J.  V.  having  a  rent  charge,  in <  fee , by.  indentttTe,  which  Was  /«- 
iremd  within  fix  months^  g^ves  and  grants  it  to  H.  infee^  and  there 

was  no  attornment.  (<Nota,  In  truth  the  cafe  was,  that  he^r  et 
>  Certain  funs  of  tmney^  gives,. gi;ant5,  and  leBs  the  rent|  &c.  '  ^ut  it 
.was  pleaded  only,  that  he  by  indentui^e  dedtt  &  cqnceffit)  and  it  was 

ruled  without  any  argument,  that  the  rent  without  attornment  Pajet 
.aotj  being  4nly  by  way  of  grant,  andnvt  rfl'arjasn  and  fade,  although 
\tht deed  was  Ji^^lled.    Cvor E^  t66«  pi.  1.  .HUU  32  £liz.  B.-  R. 

TayJor  V. . Yalei  -  •    n 

4.  A.  ihe  bargain6r  reciting,  by  indenture,  that  wh§reat,  J*  $. 
^fvas  hound  for  htm  in  a  recognizance  and  bands j  1^  now,  /^r  divers 

good  eonfiderations,  bargained  and  fold  the  lands  ta  him  and  his  heirs  ^ 
*.the  deid  was .inrjdied.  withiirfix  months,. but. it  was^  fkmdthdt  n0 

money  was  paid  within  the  ux  months.     Adjudged,  th4S  was  npt  a 

good  bargain  and  fiJe,  becaiife  bi  every  bargain  aiAd  file  there 
'  0ught  tobt  ptid*priQ.fuoi..hvLt^e.(zxsie  might  be  good  by  the  way 
V  of  covenant,)  if  .Acre  Jitd  beed  apt  words,  viz*  a  tQyehvit  to  fhad 
.jfeifed  ta  ides ;   for  if  I  bargaMu  and  fell  lands  16  my  fen,  no  ufe 

arifeth  thereby  y  butti£  i%  agobdcjQidkfenUioa  (a  raife  4ifc  by  way 


tf  Cd^eftaitt.    Cro.  £.  394.  pi.  19^  Pafch.  37  Ellz.  C.  B.   Ward 
V.  Lambert. 

*  5.  A  demife  end  grant  was  adjudged'to  sunount  to  a  bargain  and  •  ^'^J^'* 

faU^  within  the  ft^tute  of  ufes^     t\>r  to  make  a  frechpld  9r  inheri-  ^l^  ^"^ 

tance  pafs  by  deed  indented  and  inrolled,  there  need  not  the  precife  PowU.S.C; 

.words  of  bargain  and  fide,  but  words  tantamount,  are  /affitienti  f"^?;***^ 

8  Rep.  94.  mil.  7  Jac.    Fox's  cafe.  '  K^?^ 

. »C€ot<Uo|ly,     ■        If  thr  wordt  of  «  IcaCcare d«iiiirc  gr«ot«  Stc*  the  k(le«  if  tot  in  poftefTion  tm 
bring  irrTpaff; 


if  the  words  trc  bar- 
gain' 

.tie(fafSf 

^utd^iruiUt  in  a  4f^4  ui4viied  and  inrD^edr^iiiiKHinu  to  a  bargain  ukdiile,  if  i(  be  fbr  money |  gM 
toe  littd  ^11  pal$  without  any  livery  and  feifin  i  per  Cur.  8  Rep.  j)^.  a.  ia  Fox*a  cafe. 


J  irriparf;  or  take  a  rcie^ft  to  ertimr^  an  eftate,  Sect  till  adual  entry ;  but  if  the  words  arc  mr- 
aitd  fell  for  tbyffdt^'dthn  rf  mmey^  he  it  in  (SofTeffion,  upon  execution  of  the  deed,  to  brutf 
»afa»  lo  toke  a  rtlttid;  &c.  by  the  ftitutc  of  uCef<     Wood'a  lolL  s6s.--^S0.  ibe  words  'a/i>« 


6.  A  bargain  jfnd  Tide  U  a  real  cdntfaH  upon  valuable  confiderathn 
for  ftii&ng  of  manorsi  lands,  tenements  or  hereditaments,  by  deed 
indented  or  inrolted  within  fix  months  after  the  date  of  it,  without 
livery  of  feifin,  or  attornment  of  tenants.    2  Inft.  672. 

7.  Though  it  be -good  to  afe^tho&'u«fd!r  mentia^d  in  the  a^  of 
27  £r,  8.  yet  they  art  not  of  nefejpty  to  be  ufed ;  Tor  tubat/i^vir 
wordsj  upon  valuable  conjideration^  w^uld  have  raifid  anufi  oi  any 
lands,  tienemeiits  or  hereditament^  at  the  common  lawy  the  (^mc-Jo 
amount  to  a  bargain  affd  /ale  within  tbiyfiatuie^    a  Inft.  672. 

8.  As  if  a  man  by  deeo,  inrolled- accord  jog  ta  this  a£l  covenants 
for  valuable  cnnjideration  to  Jland.Jeifed  of  lands  to  the  ixk  of  ano-* 
ther,  ice,  th«$  j&  in  nature  of  a  bargain  and  fale  within  this  zSt* 
2'  Inft.  672. 

9.  A.  feifed  of  certain  lands  in  fee,  ."flerm/ed  xhe  &me  to  C.  for 
iife^  remainder.foT  A//,  vefervingA  r^^nfj^t  the  feaft  of  St.  Michael, 

^ind  of  the  Anr^unciation ;  A.  by  indenture,  in  conjideration  of  50/. 
.does  demifeygV/mtj,  fet,  and  to  £a^m  lett  the  fame  lands  to  B.foroq^ 
.yearsj  refervlng  a  rent,  at  the  fame-  feafts  prefently,  and  C.  the  leflee 
for  life,  dJd-not ; attorn  }  and  it  was  adjudged,  thai;  th^  faid  demife 
an4gran^^^pon  thp.QonGckr^tion  of  50!.  amounted. to  a  bargain 
tand  fale  of  the  faid,, term.,  211^^.^672. 

ID.-  So  if  a  mail,  for  valua()le  confideration  by  deed  indented  and 
.Inrolled^.  aliins  cr  grjfnts  the  land  to  a  man  and  his. heirs ^  kc.  this 
is  a  bargain  within  thi$  ^tute  &  fie  de  fimilibus^   .2  Inft.  672. 

X  i«.  But  inalixiuch.^S:  thie  jfitenti^ir  of  the  parties  is  the  principal 

^tbut\dation  of  the  creation  of  ufes,  if  by  any  claufe  in  the  deed  it 

.  appears^  that  the  intention^  of  tbs  patties  was  to. pafs  it  in  poffeffion 

,  by  thefomenotk  kw%  there  no  ufejhall  be^nfifedi  and  therefore  if  any 

.  letter  of  attOTi^y  be  in  the  deed,  or  ^  cpvenant  to  make  livery^  or  the 

like,  there  nothing  (hall  f>afs  by*way  of  ufe,  but,  according  to  the 

intei^ioQ  of  the  |>%fti^^  a  p^^flioA  by  the  common  law*  •  2  Jnft» 

.#7a. 


(K)    Bargain 


V3t 


(k)    Bargain  and  Sale, 
tnrolmeiit  by  Statute,     And  by  Whom; 

It  diill  be    I.  T  N  cafe  of  a  deed  made  h^  bdron  and  fnm  to  be  inroll^  tfiii'^ 
ISri*^''  ^^^^  ought  not  to  be  received  to  make  acknowledgmenty 

vmly,  Br.  suid  fuch  deed  mall  not  be  received  in  Chancery,  by  reafon  of  the 
Ibid.  pi.  14.  coverture  of  the  feme )  though  otherwife  in  London  hf  cuJUnu 
1^"  *^hc  ^^  ^"^^^  ^^^^  brought  of  fuch  aeknowledgmcnt  taken  in  C.  B. 
•ckimw.  becaufe  the  Court  had  no  power  to  take  the  esaiAinttton  withouc 
ledgmeot  a  Writ,  but  HO  judgment  ♦  f(ras  given.  See  Hr.  Fate8  ihroh  pL  i* 
^c  the  IlT  "^««  *4  E-  3-  64-  and  Ibid.  pi.  10.  cites  5  E.  4.  7. 

cordcTi  ind  an  aldermaii«  and  tbe  feme  ffiall  be  examined,  and  flialF  bind  a  fine  at  comiioa  law 
by  tbe  cuftom,  and  not  ai  a  deed  only ;  and  it  2ft  goo^i  wi^hoat  Uvny  di  feifiki.  Br.  Ibid.  pi.  i^ 
citci  ag  H.  tf. 

\4H3 

2.  Oitcf  Came  to  inrol  z  deed,  afrd  Littletcm  exsmmeJ  fahn  if  he 

was  willing^  or  not ;  who  faid^  yes.  Then  he  examhied  his  agt. 
He  faid5  he  was  26  years  old.  Littleton  bid  him  be  aidVifed  s  fiiSr 
that  if  it  be  fnroUed,  he  couM  never  after  &v  diat  it  was  not  his 
deed^  nor  diat  he  was  within  in  age^  nor  tnat  it  was  by  dureft.- 
Br.  Faits  inrol.  pi.  ii.  cites  7  E.  4.  5. 

3.  B^nd  by  harm  and  ftmcy  during  coverture,  (hall  not  be  u»- 
roUed,  becaufe  it  is  not  tHe  deed  of  thefeme^  Br.  Faits  inrot  pi* 
II.  cites  7  E.  4.  5. 

4.  27  jn.  8.  cap.  16.  ^.  I.  M  lands  6r  bifedttaments  Jhall  pafs 
whereby  any  Jiate  of  inheritance  or  freehold  Jball  he  made^  or  any  tp 
thereof  by  reafon  only  of  any  bargain  and  fale^  except  the  bargain  and 
fale  be  made  by  writing  indenteid  and  inroQed  in  one  of  the  king's 
courts  of  record  at  Weftminfter,  or  within  the  county  where  the 
lands  lie,  or  before  the  Cuftos  Rotulorum  and  two  juftices  of 
peace  and  the  clerk  of  the  peace  of  the  county,  or  two  of  them^ 
whereof  the  clerk  of  the  peace  to  be  one ;  and  the  fame  inrolrhent 
to  be  made  within  fix  months  after  the  date  of  the  writir^Sy  the 
Qi/ifis  Rjotfdorumj  or  Jujlices  of  Peace  and  Oerk  taking  for  the  in-* 
roimenty  where  the  land  exceeds  not  the  yearly  value  of  40J.  -21.  vi%4 
J  2d.  to  the  yu/HceSj  and  I2d.  to  the  Uerk  5  and  for  the  inrobnent  of 

fuch  writings  wherein  the  land  comprized  exceeds  40X.  in  yearly  t;tf- 
Jue  ss.  ana  the  Qerk  of  the  Peace  Jhall  inrol  the  deeds^  and  the 
rolls  thereof  at  the  end  of  every  year^  Jball  deliver  unto  the  Cujhs 
Rotulorum^  to  remain  in  lis  cufioiy  amongfl  other  records  of  the  eoun-^ 

ties. 

5  S.  2.  This  a^  Jball  not  extend  to  lands  withinrany  eitfj  horougb^^ 
or  town  corporate^  wherein  the  May  or s^^  Recorders^  or  other  ojficefsy 
have  authority  to  inrol  deeds. 

'  6.  Note  by  the  Juftices  where  two  jointenanfs  were,  and  the 
one  aliened  all  his  lands  and  tenements  in  D.  after  theflatute  of  in^ 
robnents  of  anno  27  H.  8.  cap*  16*  and  b^ore  the  inrobnent^  the  other 
jointenant  diedy  fo  that  his  moiety  furvived  to  the  vendor,  and  afibf 
the  vendor  within  tbe  halfyeaf  tnrolltd  the  docd^  yet  nothing  fajfed 

but 


htd  th  wiMtfi  for  the  Infolinehi  hid  r^lattoii  to  titt  lliikihg  aUd 
delivehr  of  the  deed  j  fo  that  it  (hall  give  nothing  but  that  which 
Ivas  fold  by  it  at  the  time  of  the  delivery  of  the  deed,  quod  nota« 
Br.  Faits  imrol.  pi.  j^.  cites  6  1^*  6i 

7.  A.  feifed  ot  l^nds  in  fee  By  indenture  ddted  4  Oifebet  fyr 
200L  hargaiiK  and  fells  in  fee.  It  wis  held,  that  this  deed  being 
innlledii  March  next  folio wlng^  which  was  the  laft  day  of  the 
iuc  month%  accoUntine  lunar  months^  and  acdoUnting  the  laid  day 
of  the  date  o^  the.  in£nti>re  for  none  of  them.  And  all  the  lair 
intire  whole  day  of  4  08t.  above  (hall  be  accounted  in  law  tfaei 
day  of  the  date  of  the  indenturCi  ilnd  any  part  of  31  March  which 
was  the  laft  day  of^  the  months  (hall  be  laid  infra  Jix  fHenfes^  But 
this  was  a  narrow  pinch  in  the  ^afci  D.  218*  b.  pi.  6«  Mich '4 
and5£Iiz.    Thomas  v.  Popham. 

8.  TheJIaiiie  tf  inrohnents  dotK  ndt  binder  the  i^fing  of  any  tffeSj 
^ut  $nly  upon  bargains  and  faU$^  which  iball  not  execute  jby  bar- 
gains suid  fales  biit  by  indenture  iarolled  v  but  all  other  ufes  are  at 
the  colinmon  law^  which  arife  on  cohfideration  of  marrbge,  &c. 
Arg.  Cro.  £.  J45.  pi.  i6.  Mich.  36  and  37  Eliz.  in  cafe  of 
CallanI  v.  Callard. 

9.  Albeit  the  indenture  may  be  either  on  parchment  or  paper, 
yet  the  inrolmeiit  rnujl  be  eh  parchment  only  \  and  fo  it  is  expreifed  ^ 

in  the  daufe  of  inroiment  by  the  Clerk  of  the  Peace,  viz*  that  he  [  4^5  J 

Ihall  fufficiently  inrol  and  ingrofe  in  parchment  thi  fame,  and  fo 

much  is  implied  when  the  inroiment  is  in  any  of  the  iting's  courts 

6f  record  at  Weilminfter ;  and  fo  it  was  adjudged  as  Mr.  IMowden 

cited  it  before  the  Lords  in  Parliament,  anno  23  £liz4  in  the 

ip-eat  cafe  between  Herbert  ak0  Vbrnon,.  which  I  heard  and 

obferved.    i^nft.  673. 

.  10.  If  an  infant  bargains  and  feUi  lands  which  are  in  the  realty 
iy  deed  indented  and  inroU^  he  may  avoid  it  when,  he  will;  for 
the  deed  was  of  no  efFedt  to  raife  an  ufe ;  and  this  Jiatute  is  to  be 
intended  df  Unvftd and  effectual  bargains  and  fales^^xid  fuch  as  would 
have  raifed  mes  at  the  common  law,  and  does  only  reftrain  the  ' 
execution  of  them,  that  be  of  no  efTed^  except  the  deed  be  inrolled. 
And  this  ftands  with  the  reafon  of  the  common  law,  that  none  but 
efiedual  deeds  ought  to  be  inrolled  j  and  therefore  a  deed  of  feoff* 
inent  ought  not  to  be  inrolled  before  livery.  But  in  cafe  of  a  fine^ 
the  infant  n)uft  reverfe  it  during  his  minority;  for  the  conuiance 
is  taken  by  force  of  the  K^ing's  writ  before  a  judge,  and  is  voidable 
by  the  common  law.    2  Inft.  673. 

11,  A.poffejjftd  rf  a  leafe  for  yearsy  bargains  and fslls  it;  the 
Ufe  is  executed,  and  pafles  without  inroiment ;  for  it  is  not  withia 
the  ftatute  27  H.  8.  of  inrolments ;  but  otherwife  it  is  where  J* 
Ujeifed  of  land  in  fee^  and  bargains  and  fells  a  leafe  for  years  out 
^iii  for  this  ougnt  to  be  inrolled.  Per  G.  Croke,  to  which  all 
the  Court  feemed  to  agree.  1  Roll.  R.  205.  Mich.  18  Jac« 
B»  R.    Shortgrave  v.  Rone. 

12.  It  may  be  inrdled  the  fame  day  on  which  it  is  executed. 
Per  Doderidge  J.  Lat.  14*  Micbi  %  CajT.  in  an  Anon,  cafci  citet 
Pat.  4  £liz. 

V«.  Vlt.  tt  h  13.  By 


»      • » 

BT^ys.c,  ^?^  9^f^  ^  the  Vfe  cxefc«tat  by  the  /fitate ;  dten  comes  the 
a<lj«H^  *  aS?  0^ inrial^stiH^  cap,  i6<,9f-iii  fatni  j[e^r^aftd ^n/kSi^'A$t^  fjltti 
accfwdwj.  fi»li ^^.  mi^  inTtdaujtt  ^  of 'th'  deii  iMMid^  mi  iins  v^itbir$ 
jy;7j*"fi "•  A  iW«A5f,  Ti>e  <¥<Mr4s  ^re^  Mefs' it  be-bf'<letaini!cnt^d  and 
5.c.argu«ti,  iiirc^ied)  (iQC  {until)  but  (unleis)*  arid  tli^  c<^ntra£i  tbere' is  yntk 
bucnojiKig.  /jie  part||r  that  has  the  cftatc^  and  the  deed  fe,a{«ibWlttd'<o*e1ft-. 
My"tiin«  ""^^  wrtdbia  ceitaiii  tiaio^  but  is  othetwife  m  cafe  <tf  ^dmiffiih^ri 
(aid  by  tiw   ^  konifti^Ut  wtlP  iuvc  odjf  a  powtf  aiid  no  tftatt^  ind  thei-e  tx» 

^Ta** P^  ^  e&«c>  there  muft  be  not  only  a  deed  JxKl«itcd»  but  Ae 

1^6.  nL  ^^W  °^ft  ^  uirc^bd  alio,  and  iit  that  cafe  there  ts  no  riUthn  i 
t4i.  Bcrm  fi?r  lA  this  ^ie  no  tiioe  rs  mendoried  within  which  it  is  to  be  dorne, 
s'  c*^'  '^  *^  ^  mi^t  extend  to  ^  or  zo  years,  whieh  wooH  be  dan- 
jJagid  per  fibrous*  A^tti^p:;*  accordii^^gly.  a  Jo.  197*  Pafeh*  34.  Carih.  1. 
toi.  Cur.     Q«  IL  Pott  ir«  Bovrcri* 

due  iorol-  '^    .  .  , 

mcot  it  ncctttkhr  btfoM  aftf  tM«rcia  ^ir1»y  tmk  dtfHl  «f  dftgftmcne,  ^r  bttgaiil  HftA  ft|l»ftoai 
the  coniiniffi<i0erj<.^S«  f*.  «(k4  w(eii  i( ««  i«v«lkd  it  vdii  iMt  by  the  ftsttUc  of  iarolincfii%  b«t  bft 
tbc  ftatute  of'  Mies  prciiB^tly.  Hafa.  fa^»  in  pi«  i0;|.  by  (be  two  Chief  Juftice*,  afki  Ch.  Baron^ 
Pateh.  t5  Jac.  ia  DtmoiociL''s  cale^  tent  iftatalf  tbeComtof  Waixb.-^Cro.  J.  4^9^  pi.  ^.  $.€4 
and  S«  P.  iidd  aocordiflgty. 

Zyent/ttr  g^.  Deed  ffiaV  hc  iiiroBed  M  «itfi  *^it/ /Mcut/««,  t  Saik.  380* 
t47M  P»-  »•  MJch.  S  W.  3.  B.  R.    Taylor  v.  Jones. 

Godb.  870.  plr^.  HtlL  f  3  Jmc  im  Cane.    WiaeboMlib  v.  ^neh.   . 

15^  Where  turo  are  pardes^  the  OchwivUd^rmnt  ^  07u  binds  thqf 
#tih!r«    I  Salk.  389,  &a  cafe  of  TaTior  v*  Jones*  ^ 

i6«  If  a  man  lives  in  JVkif  Mnghnd^  aiid  wo^U4^$;la|id5)iiarf 
in  England,  they  join  a  moer  nominal  party  with  hioi  in  the  de;e^ 
who  acknowledges  it,  and  it  fainds«  i  Salk«  389,  in  cafe  of  Tay^ 
tor  i^«  Jottes,  and  £iys,  it  is  the  praiSice. 

-  % 

[  416  ]  •  (L)     Bargain  and  Sarlc* 

In  what  Cafes  the  Deed  muft  be  mroJfecf.     - 

!•  A  SEISED  of  la»ds  in  fee  makesaleafc  of  famfe f6r y earsi> 
./jL  •  and  after  by  deed  indented  bargains  and  feHs  the  /ami* 
la/ids  ttk  the  Ljpe  and  hit  heirs y  without  any  wardofgilji  or  grant 
exprefled  in  the  deed.  Per  omnes  J.  nothing  paifes  by  the  deed, 
unlelk  it  be  inrolUd^  for  without  inroimcnt  the  franktenement  doe^ 
not  pafs,  and  this  is  no  confirmation.  Mo.  34.  pi*  113*  Trin.  4: 
Eliz.  C.  B.    Anon. 

.   2.  Rent  paid  to  the  bargainor  at  the  rent-day  ittturred  aftc^ 

l^e  bargain  and  iale  is  goo3,  and  the  bafgftin^d  has  no  ren^iedy^* 

becaufe  it  is  a  thing  executed.     Ovt^.  150:  Pk(ch.  5  Jat.  xnthi^ 

Court  of  Wards,  fn  cafe  of  Sir  H<£n.  Dimmock;  *  '    ♦ 

•  a  Rep.       .  J.  Aft£;r  the  Jiatute  of  TTj  H,  8. 4ap.  10.  af  irhnxf erring  ufes  inH 

^^EUz^ta'  f'!fi£^^^^7  a  man  by  his  deed  had  bargained  aad  ioM  for  ^aluible 

thr  Court     conuderatfon,  any  lands,  &c.  df  ariy  ijldte  ofbtbeikaftee^jrcehtldtfj^ 

of  Wa/ds.  fj^r  yjUfs^  the  fame  had  been  epfecuted  by  the  faid  aft rf  .27'fl.  R 
S.  1'.    Per  '  ....  v^jp^ 


l^itarici  aHi /riihm\  ind  dieWorc  bargairii  and  fiki  •  for  yean,  V^'^\ 
for  what  number  foever^  are  not  refirained  by  this  ad,  though  mm  u  yoU 
it  b6  not  by  deed  indented  nor  Inrolled.     %  Inft^  67  xv  ^^"^  ^ 

ttttt^  4nd  bat-|t2itti  aiici  felti  it,  the  a  re' it  e xecated  brefcntly,  ap^.jiiflSt  wiflichrt  iflfrol^ent,  lor^ 
not  within  ttuj^jkatute  %i  H.  8.  [cap.  i\t,1  of  ifirptincnit, >ut  ottowife  Vk  it  jf ,^  /^'TV '«  /Ki 
T^nlni,  0Md  fflh  a  itM/e  Ur  years  ottt  rf  //,.tbU  ought  to  Ik  ioroued« .   Ar.g»  and  all  the  Covtf 
feemed  to  agree  to  iu    a  Roll.  K.  204.    Mich.  18  Jac  B.  R«    ShortgrliV^  V.  Iloiiii^. 

4.  A»  in  eit^tfAUn  $f  KM  covenants  fi  flaiid  feifed  nti^kfi 

fS.  BhJ^i  kn*  the  htirs  of  hw  body,  and  m  defttilt  df  fticb  HTue. 
ert  to  Hhe  ufc  of  J.  S.  in  anftderafion  of  loof.  ,  B,  dlfd  ^Hhdlit 
i9ue,  the  deetf  waS  not  inrolled ;  quxre  if  this  ufes  can  irik  fffftljf 
hy  co^Oenant  to  fl^And  feiTed,  ortd  partly  hy  bargain  and ptU^  ot  whe- 
ther It  mcift  arife  ivh^lH  ont  way^  or  wholly  the  otter,  ixvi  tM^ 
firaAions.     Brideman  Ch«  J*  faid  in  this  cafe  there  wai  a  wixi 

S^Jeratkn^  ana  there  needed.. no  jnr^lment.^^See  Cart*   14^ 
ich*  18  Can  a-  C.  6,    Garnifli  v.  Wentworfh. 

5.  Though  the  irtrolment  of  a  bargain  and  fale  ihall  relate  to 
the  delivery  of  the  fame  deed  to  avoid  mifne  incumbrancesy  yet 
every  fabrnin  and  (ale,  before  irirUmeift,  \i  void,  and  ca^nof  66 
made  good  by  any  relation,'  becaufe  the  bargainee  has  no^Me  hrfofi 
inrsbttitiiy  and  if  (o,  he  tannoi  grant  iny  efta'te.     Caf &'.  f^S. .  UiU« 

2  and  3  W«  and  M.  in  B.  R4    Bennet  v«  Gandy«  ^  , 


(M)     Bargain  and  Sal6.  ; 

Inrolmeftt.    At  what  Timf  j  anci  where# 

i.  nnHE  Hirolment  may  be  in  any  of  the  Kind's  courts  of  r^- 
♦    X    cord  at  Weftminfter  3  tliit  fg,  iti  B.  R*  ffie  CXaficiry^  tA€ 
tl  Bk  and  the  Exchequer.    And  though  the  worcJs  jbie  ,(at  Weft-  % 

Kiinfter)  for  that  at  the  time  of  the  making  of  this  a£l  thefe  courts  [417! 
v^ere  there  i  yet  if  thefe  be  adjourned  into  another  ptace^  the  inrol* 
ment  may  be  in  any  of  thefe  courts  \  for  the  inrolmeht  Ts  conHhed 
to  die  courts^  wherefoever  they  bc'holden,     2  Inft.  673,  67^^. 

%*  Or  elfe  in  the  fame  county ^  kct  before  the  cufto^  rotuhrum% 
ind  tufo  yu/lices  of  peace^  and  the  clerk  of  the  peace^  &c»     2  Inlt. 

.3.  The  ^x  months  (hal)  be  accounted  after  t}ie  computation  of  A  deed 


was  holden  annO  4:  Eliz.  that  if  it  be  inrolled  the  fame  day  \i  bears  that  it  by 

Hate,  it  is  fufficientj  but  the  fefer  way  is  td  inrol  it  aftef  the'da^,  [heiment©! 

of  date*    J^d  jet  where  it  ha^  z  date,  arid  is  cielivered  after,  it  the  i«w, 

^1  taie  effe^  tf  pafs  from  the  bargainor  from  the  delivery ;  foE  "d  not  by 

then  it  became  hTs  deed^  an^  not  frOm  the  date  *,  but  the  deed  muff  p^Vifoberti 

be  inrolled  within  Gx  months  afcbr  the  date«    2  Inft,  674.  Ch.j.  Hob! 

140.  pi.  1904 

Hill.  14  Jic.    ITorrit  v.  Ga^^'i^v rHundrad  0^)  ■  ■  8ti LCt  184*  fL  957*  Arg.  S.  P* 


4«y 


#/>>» 


!•  rrpltvio  Ae'«^«itQr«  tide  Vat  by  bar^m  ^^d  UXdfm^ti  thtfuw€'d^^  wKicfi  per  C^n  6l 
Hob..  140,  is  well  eiioogb,  and  judgmcBt  i«'r  tix  avowaiit.  t.  Keb«  ^61 .  pL  61,  Mich,  at  Car.  %k 
B.  R*    L«sav.CbiiBn. 

•  *  * 

irbaVgainor  ^,  If  the  deed  indcfittd  has  no  daU^  then  the  day^  die  delU 
mnic^afccr  ^^^X  IS  th«  day  of  the  date  of  that  deed,  and  may  be  inroUed  withia 
\\  good.  fix  months  alter  the  delivery*  And  when  the  deed  is  inroUe(t 
<;odh.i7o,  within  tfae  (ix  nfonths,  th^n  it  pafles  ftofh  the  deli veiV  of  the  deed^ 
Hiiu  aJac.  ^^  albeit  after  the  delivery  and  acIcnou(Iedgment,  either  the  har^ 
in  Canc«  £ain$r  9r  the  hargainBt  diet  before  inrolment^  yet  the  land  pafles  by 
Winch-  this  zSt\  for  the  woids  thereof  be,  no  manors,  lafids^  ieniementSy  6r 
DunchX  hereditaments,  (hall  pafs  of  any  eftate  of  inheritance  of  freehold, 
And.  ft29,  except  the  deed  be  tnrolled.  So  as  by  the  c<)mmoii  law  and  the 
>»?>-<45-  ftatute  of  27  H.  8«  of  ufes^  it  (hall  have  pafled.  And  by  thd 
£i£.  s.^p.  vords  of  t^xi^  ftatute  when  the  deed  is  inroUe<i  it  pailes  ab  initio, 
•i  to  the  '  ft  Inft.  674^ 

deaih  of 

cither  bargatdOr  or  bftt|aiaee  before  Iftrotnaieot,  that  it  it  good  if  it  be  inrolted  within  the  &i 

moBiha. 


(N)  Bargain  and  Sale.   How  the  Eftate  is,  and  What 
the  Bargainee  may  do  before  Inrolment. 

Before  in-  X'.  T  F  the  bargainee  of  land  aftei*  the  bargain  and  fale,  and  heftri 

rolment  j|^   ff^g  ij^rolment  bargains  and  fells  the  fame  by  deed  indenuJ 

hm^Miinf  ^^^  inrdled  to  another  j  and  after  the  firjl  deed  is  inrolled  within 

Mnd/eni  the  fix  monthsy  the  bargain  aod  fale  by  the  bargainee  is  good« 

T'''!"i!ii  alnft.67s.  ... 

deed  ia  iDrolled,  the  fecond  bargain  and  falc  is  void.    Arg.  Roll.  R.  ^$.  citct  it  to  have  been  (q 
adjudged.    3*  Jac.  ia  BeUin^m^t  cafe. 

Arg.  Ow.  14^.  cttet  10  EQx.  Mocket's  cafe;  and  3  Jac.  Beiltugham  v.  Alfop.— — Cro.  }.  51. 
Per  three  J.  againft  two,  fuch  fecond  bargain  and  fale  ma^  be  good.  BcUitifham  v.  Allop.— ^- 
Kov.  106.  S.  C.  that  it  tanot  good.— -S.  C.  cited  Hob<  i^*  pi.  i8j^.  and  S.  P.  agiecd  by  thecwd 
Ch.  Jbfticea  and  CtL  Baroo,  that  the  barj^ainec  canmoc  bargain  and  kll  10  another  before  hia  own 
dr«d  is  inrolled,— ——^9argainse  caoBot  grant  over  before  imoliaent*  Carth.  Uiil.  a  de  3  W« 
Jc  M.  B.  R.     Benoet  v.  Gandy. 

2.  If  there  be  a  bargainee  of  a  reverfion  and  the  tenant  make^ 
toaft^  the  bargainee  fhall  not  have  waft  unleis  the  deed  be  inrolled 
before*  the' waft  committed.  Arg.  Ow.  149.  3  Jac, 
^  418  J  3.  Until  inrolment  the  land  remains  in  bargainor^  Jot  the  bar- 
gain and  (ale  on  the  ftatute  27  H.  8.  i6«  is  but  inchoaium  &  non 
perfe6tum  ^  for  the  indenture  of  bargain  and  fale  gives  nothing  to 
the.  bargainee  ////  the  deed  is  inrolled  according  to  the  ftatute. 
Arg.  3  Bulft.  216.    Mich.  14  Jac. 

4.  The  bargainor,  and  not  the  bargainee,  (ball  have  trefpafs^ 
or  aflife  before  inrolment.     Arg.  3  Bulft.  216.    Mich.  14  Jac. 

5.  Bargainee  mx^  fuffer  a  recovery  before  inrolment,  and  thi< 
IS  warranted  bv  the  common  pra6iice;  Vent.  361.  Hill.  33  & 
34  Car.  %.  B.  R.  in  cafe  of'  Perry  v.  Bowes. 


(O)    Bargain 


\. 


^.  1 « ) 


m^ 


(O)    Bargatirand  Sale*    Inrolmfnt,    Relatioa. 


f.    A    MAN  gave  in  tdily'^'rfmaimlfr  t§  thi  King}  l&e:i[^. 
Jl\  miifitjcc Ihall  not f»af$  without  inrdmont,  aod'l^  tbejt>- 
Tolment  it  Jhail  pah  a  frincifioy'ak  reoiainder  to  the  riglit  lieifs  of    , 
W.  N.  virho  is  a|ivc,|  and  after  4iet;^  :^ndi  fo  6c  relation,  ^Br^Re-    . 
htion^  pi.  20.  dtca  1  H.  7/  2t.  '^        ,        • 

2.  WhcTt  Si  WMn /Uts  bislanJ'ty  dteJ  Mgnted  t9^  rnify  MfJi^^     ,. 
^  feUs  it  by  another  indenture.  /» ^iMitlA^y  aadtbe  hftdad  (i  /kft  - 
inrgUii  and  thin  the  jirft  iui  is  imr$tted  within  tht  Mf  yutry 
there  die  iirft  vendee  fliall  have  the  knd  ;  for  itha^  reJatioo  to 
make  it  d\e  c(eed  of  the  yeiidor,  and  to  (lais  .the  ^ti4  from  tiie  je* 
livery  of  the  deed ;  for  the  ftatute  is  that  fraidt-tene^cnt,  ikar  iife  > 
thereof  (ball  not  pais,  nor  change  from  one  to  another  by  bargain 
and  fide  only^  unlefs  it  be  by  deed  indented  and  inrolle^  within 
the  half  year;  therefore  if  it  by  deed  indented  wi  iorollcil  within 
the  half  year  \%  fhall  pafs,  as  the  ufe  might  pa6  at  the  CM^mon 
law  by  the  £de  of  land,  which  was  immediately  upon  ^e  ^e« 
Br.  Faits  enlx>)l.  pi.  9.  cites  6  £«  6.    Per  feveral  Juftices, 

3.  5  Eii%.  cMp.  26.  S.  I.  Jll  inr^lments  ofjmcb  writings  in^ 
4entidy  as  are  mintwid  in  thiJlfliuU  •ft')H^%.  asp.'  x  6*  #/*  Unds^ 
&r.  in  the  cdunties  of  Lancafter,  of  Chefter,  and  the  1)imoprick 
of  Durham,'  being  inroUed  within  fix  mwsths  afier  the  elate  thereof^ 
(vi%.  tbofe  in  Lancajhire^  in  the  Chancery  est  Lancafler^  §r  before 
the  yujiices  ef  ajfifi  there  \  ihofeinCheJhire^  in  the  Excheqtfer  est 
Chejter^  §r  before  the  Jufiices  -of  ajfife  there ;  cni  tMe  in  the 
^ijhopricbf  in  the  Qkancery  at  Durham^  or  before  the  jvftictf  of 
qfjife  t^ere)  JhaU  be  as  good  in  hnvy  as  if  they  were  inroUed  in  any 
of  the  cot^rts  at  Wejtminfter. 

"  4.  ^.2*  ^is  a£t  fttatl  not  extend  to  lands  in  any  city^  or  town 
fprporatf^  wherein  the  mayor  or  other  officer  has  authority  to  inrol 
deeds* 

5*  A  bargain  ?ind  fale  to  K,  Edward  the  6th  in  Exchange,  Botrcem 
and  acknowledged  bgfore  a  mafier  in  Chanceryy  and  alfo  before  the  JJ*J[**^j^g 
ffaancellor  of  the  alimentations,  and  delivered  in  the  court  and  it  w'faid, 
there  put  in  a  chefi  hut  not  inrMed  till  fever al  years  after.     It  J*>»t  the 
was  held  that  fuch  inrolnieqt  would  not  ycft  any  btercft  in  the  jJ^Vher 
Queen/ ~^  IfilL  19  Eliz.  D.  35c  a,  pi.  37*  ■\  r>vean^ 

on  M  U  rcpqrtoi  by  Oytr ;  and  that  Pafcb.  ^  Etis,  b  Scacc.  thi^  eafc  of  2>i[er  waa  deuicu  iu  be 
{.aw ;  aadf  M^^opd  oci^ied  bU  opinio^  to  be  a«  reported  there  \  for  that  after  the  acknowledgment 
of  the  deed,  the  delivery  of  it  to  be  inrojled  ipakes  it  a  record. -«-^-^Bnt  ibid,  35  Elix.  it  waa 
agreed  by  all  the  JuAicet  in  Englandj^  that  fuch  mrolment  waa  good,  and  Ju(i|gnienc  given  accord- 
ingly, in  the  cafe  of  Dean  *nci  Chapter  of  Wiodfbr  V,  Middlemore.^— -«-And  faya,  that  the  fame 
-was  debated  and  agreed  in  the  Ibrhvnent  ^o^fe;  ai|d  that  k  iwa  refolved  by  all  the  Jufticet,  that 
the  acknowledgment  of  the  deed  before  the*M»ftcr  iq  Ci^ncer|r«  ind  the  delivery  of  it  into  the  Aug* 
nientftion  Court,  doea  Aot  make  it  a  faflicient  rccoT^  before  inrolment  to  veft  the  inicreft  in  the 
l^tng,  but  when  it  is  now  inrolled  with  QtheV  dite,  it  vefta  the  iniereft  in  the  King  with  rclaiioiv 
For  all  men  are  eftopped  to  fa^,  it  is  not  inrolle^  ^9Cordi<^  10  tbe  dMh  udcsiea  \»  this  piirpo(c 
?1.  C,  4^1,  in  the  cafe  of  Lutford  v.  Grcuen. 

Hb  3  e.^rol- 


#f  SttOM,' 

6.  Inndment  afur  Hvery  &«]!  not  have  relation  to  the  date  of 
6tt  deed,  becaufe  now  it  takes  effefl  by  the  livery  which  wai 
before  die  iQrtflmeqt.  Arg>  Qol<Ub.  |S.'  P^ch.  .aS  .i^z.  .%s.  it 
has  Wen  To  adjudged, 

^7.  If  s  a  lopfe  (ijr  life  rendering  rent,  ud  theo  thu 

■iicr  uic      Iclwr  hi  is  th]e  rever.fion)  and  before  the  iarolment  the 

batgiiii  lad  r/nf  >i  le  bargainee  demands  the  reat  which  was  not 

bl*.  md       paij  an  :d  js  inroiled,  yej,  he  cannot  tptfr  far  thifor- 

orTh.'bi^ /"'w''  Trin,  4?  Eliz.    ^g,  Ikid  tp  have  >ten  % 

eiiniod      ^judged.  '      .  ■ 

Mtioihc 

b  Jmatur,  and  UtM  thedec^  '*  inrolledt 
btrfiifinr  Ihilt  oM.KCoiiak  mr  ii  u>  tb    '  —    '■ 

pi.  tog.    Midi,£  Jic.  B.B,.    Bu^ici  v.  Fincb, 


Lo  the  bitgfUKe.    Cadb>  i^ 


il,  S.  was  fci^  of  cectain  lajujs  in  fee,  and  acktiow^dged  « 
t^etgnlxaiuij9  T,  v^jiQ^e  executrix  brouabt  a  fcjie  iaCiaf  upon 
^e TCCoznizanCQ  ifariag  4att  the  alb  tf  Nevtmbir,  anna^^i  Elix. 
Igiinlt  s!and  a!l(eged  hioi  to  be  feiicd  of  the  faii  lands  in  dominico 
yioutdc  feodo  the  day  of  the,  (cire  facias  broujght,  which  waw 
travcrfctj  by  the  otjjer  party.  A^ic!  the  truth  or  dje  yafc  bctpz 
dy  longpleaduig  diCbloled  tp  tlje  Co^rt,  w^s  tjus>  5.  ow  the -jifi 
tf  Nayembir  htfort  thi  rtCBgxi\%anct  Bti»awledgedt  by  d(t4  iideffttd 
pr,man,<y  had  Sirga'med  aad.fald  ibe  /aid  laud  tf  4B6tifr,  and  tbt) 
dted  wat  inrallid  20  ^tvrut;  following.  The,  queftion  was,  whe- 
ther S.  was,  upoi)  the  whole  matter,  feifed  in  fee  die  9th  day  <f£ 
November,  the  deed  not  being  inroiled  till  tkc  zoth  of  the  rai4 
tn.Qn.lih.  And  it  wap  ^udgeJ  una  voce,  that  S.  wafi  T\ot  fcifed  iq 
fee  of  the  l^nd  the  gth  of  Novcpibcr,  for  that  whcij,  the  deed  wa< 
inroiled,  the  bargainee  ^ras  in  judgnfein  of  law  feifed  pf  that  Ian4 
from  the  delivery  of  the  deed.  And  it  was  refolved,  th^t  neither 
the  death  of  the  bargainor,  nor  of  the  bargainee  before  inrolmenf:, 
fhall  hinder  the  paffing  of  the  eftate.  2  Inft.  674.  citcs^  Trin.'4i 
Eli?.  C.  B.    Mallory  v.  Jennings. 

9.  A.  hargaintr,  and  B.  targaineiy  before  inrolment  they  bott) 
grant  a  rtnt  chars*  by  dttd  U  C  and  after  the  indenture  is  inrollpd  t 
Ibme  have  (aid,  that  this  charge  is  avoided,  for,  fay  they,  it  was  the 
grant  of  A.  and  by  the  inrqlinent  it  hath  relation  to  the  delivery, 
which,  (f^  xiiey_)  {hall  avoid  the  grant  notwithftanding  the  con* 
Iirmation  of  the  other,  which  had  nothing  in  the  lani  at  diat  tiin^ 
'  But  the  grant  is  good,  and  after  the  inrpjmcnt.by  the  operation  « 
the  {latute,  it  Oiall  be  the  grant  of  B.  and  the  confirmation  of  A. 
But  if  .the  deed  had  not  been  inroiled,  it  had  been  the  grant  of 
A.  and  the  confirmation  of  fi.  And  fb  guacunqije  via  data  the 
,  2^t  i^,  go^     ^o.'  Litt.  147,,  h> 

10.  If-a  man  tor  a  v^laable  conHderation  by  deed  indented  bar- 
Mins  and  fells  lands  to  anotlicr  and  hjs  heirs,  and  befqre  the  dee^ 
M  inrollf d  hp  Ityhi  a  jfpf,  gr_  maies  a  /(o^niiH  /<  bargfliim  amt 
hit  hfiri  of  the  Ume  lands,  and  after,  and  within  the  iix  months 
tilt'  deed  be  inroHed,  the  bargainee  ftiall  be  in  by  the  fine  or  feoff- 
ment^  and  not  by  thetuigain  anil  lole,  both  by  i-eafon  <^  this  word 


iimt  ^.9i 

WHEW:. J^:^; ??'-»«.    ..-j:  ,.    ..;•_, .    . 


■^  '^^ithoKa  uot  Wret*ifja->rtwAp,tJip^I?!ft^  by  ^KS  • 
^  ^uoo.  •riajj*',  ..put  m  prHnt  .of-  e^ate,.  ^  «roB.  to.  .tn9Bk  a»  to  ImmIi  **<| 
itrangen  2l<P»    2.inlt,  675..  ,  ^fift^*^ 


^•N  Hkat(  to  llh|'1i«^^k&at«»'tMl  4ie  fiiouM  Ute'ttltsiMStf  ci^  itewdttfc,-  '  AM.  Jkp.  4«<.  jM. 

tf jiCMpL-^a*    .'  -'■'.■  -I   ■ ;•  '» 

>'  fc        <  .  '  •  .  ^ 

n  good,  for  tb»r^he>t^riee  i«^  teViai^  c/the  AtftiycAiip  Jii%- 
>^U  9f  bw  at/ilji  time  of  t^  jr^f^vciy.  And  ^pp,  rc^  nfhen 
"the^ecd  tfithm^^s  «clenoiirled^viiy  fiyk  be  itu«lk<l  witkni  the  fix 
ii^Dftih^.  ;jVIl^^^thi$  was  3fktwv(!b  aftrznetf '^'jj^^  hj 
.W  court ^jftt'^.C  B.  Tnn.  J  J»c».  Regis  opoo  ,^  4^e^  v^erdia 
^fv!«h  ttpMi  ati*  d^^dione  &r(tu»  between  LriKnghartfc  V*  Alfop* 

13.  Bargain  and  £dt,  the  ifi  §f  May^nd  hargaSna  tgioenmts  Ow.  69. 

^^jffiii^tijKfilkdhxi  is.  iK>t  bo^pd  ta  grant  th^  bnO,  wbicb  he^^'^Jp^ 
jbap  by.  tbe  byg^n  and  fale.    RoU*  |L  425*   li^^*  14^  If^c^  B.  R*  Rkhawd 
cites  Sir  J^Jui  CutVs  calc,  .    "^^tt. 

gtn'tcAfe. 

<  • 

14.  A.  bargs^hied  and  fold  land  to  B.  by  deed  indented  bearing  Ron.  R. 
'date  I i  June,  1  Jac,  afterwards  lath'  June  the  feme  y^  c^ffmtam  J*^^*^*^* 

was  granud  to  o.  for  all  manner  of  catcte  comtnona'ble  upoh  the  §[  c.*3]oiw 

land  i  15th  June  the  deed  of  bargain  and  ia!e  was  inrolCed^  aifd  Miar. 
'  it  'was  adjudged  a  good  grant  of,  the  common ;  sikf  the  inrolrAbnt 
'  Ihal]  have  {delation  as  to  that,  though  for  collafirat  ihltOfi  it  ftiaU 

not  have  relation.     Godb.  270.  pT.  jyy.    Mich,  ijj*  jic,  S.  Ft. 

XjiUdlow  V.  Stacy. 

15.  A  Uitfi  for  years  made  by  bargainee  before  inroltineff^  is  Hcit.  ff^. 
void,  and  inrolmeht  after  (hall  nfit  make  it  good.     Cro.  C.  J 10.  ?*  S*  * 
pi.  %,   Jfafch.  4-C^r,  C,  B.  in  cafe  of  Iftlam  v.  Morrioe.       ^    '    cinii^ry. 


• .  * 


(P).   Bargain  and  Sale.     Pleadings^  Ac 

1. 1 N  riplivin  Ae  defendant  JhiW^d^  that  P.  wasjiifedi  end  ate.  jy^. 

Jt  granud  the  land  bjr  the  words  of  dedi  &  concern  to  A.  4iad  ^'\"^ 
his  heirs,  pro  certa  pecuniar  fumma^  hy  indenture  datsd  and  inrMtd  jionU?s.  c. 
-.  in  Ch^ncery^  4  thv^  39  H.  8.    The  phintifFy/zn^f^,  l£tfr  P.'  by  iototidem 
indenturt^  la  0^.  30  H.  8.  dmljidit  H  H.  fir  99  y^s^a^d  y'^^;^^' 
that  afttruxards  P.  i>  indenture  dated  as  algve^  v!z.  4  Nov.  29.  word  ('re. 
^and  prima  deUlferat*  i  Nov,  zi  H.  8*  dedit  V  C08c(j/iiy  all  the  ccived)ii 
'fcia  lands,  leafed  to  H'„  to  the  faid  A".  «t  ffipra,  and  traverfed^  tHat  *ri^t^^|^'^ 


Le.  i8a»      f i&i  iiiV  P.  ili  faldiqKotf.  zgStS-  4f^i'^  M9m^^  the  iM 

Jtoiifnd  v;  ^*"f*  '*  '*'  A'^  -'•     ^P^°  demurrer  the  Court  held  dearly^  that 

Fraokim. '  the  avemient  of  primo  delibebttim  againft  i  deed  inrrikd  xfu^% 

Htii.  31  not  to  be  *  received,  for  by  the  ftme  reafon  it  might  he  averm| 

al'LThe  ^^^^  nunquam  deliberatunr^  and  fo  upon  the  matter  nQit  eft  h&xxm. 

s.  c/argu.  z  Le.  121.  pi.  i68.    M^ch.  ^9  £}i^.  C.  B.    tiol)aa<^  v.  Boin. 

f  i.-r •*         .     .        ■  .     V-     ^    • 

Sav.  4}.     Holland  v.  Downe.  S.  C.  the  point  wa^  if  iplnft  tht  time  of  inrolttiM^  of  •  deed  m 
Chancery  avcrmem  cannot  be  taken,  th^t  the  deed  wi^mft  delivered  •(<  timf  .«fur  the  mrolment, 

.Iin4  aHjiidgfd  ^gainft.' the.  dcfepdiuit ;  and  it  ic^m^d  to  the  Coiirc«  (hai  a  ^«|^  QtaUnotbo 
eftopped  by  the  inrolment,  ^ut  the  pirtiea  niall  be  bound  by  it{  for  tooogh  tt^  ^iqrolmciit  tt  r9* 
puted  to  be  of  record,  yet  it  is  not  a  record  created  by  aa^  judicial  $€t  j  for  it  ia  not  like  to  a  rc^^ 
cognizance;  am)  io  all  cccogaiEancet  nal  tiel  rccpr4.is  a  plea.    Th^  ^'^Pj?  *P!^  delivery  fa  thc^ 

[force of  fuch  dreda,  %nA  not  ibe  inrolment;  but  In  calea  of .  r«cogniB|!iicea,  tbere tbei" take tbdr 
force  and  cfte&  by  the  inrolmtar  and  the  cqgn»^|icC'Onl^,'  and  not  by  the  4rU¥«ry ;  and  thcrefionq 
he  may  well  cnougl)  be  received  to  deny  the  time  of  the  4<'livery,  which  ia  odI^  a  matter  Qf'h&i 
but  the  conufance  oeforc  a  Judge  i^  matter  of  record,  and  thereby  the  debt  ill  created.'  But  obli*' 
gationt,  tndeomrea,  and  deeda  of  feoffment,  takeifactr  fofCe  by  the  delivery^  aod  coiifcqiieatif  ia  ■ 
perfc£t  afi  before  the  conufance  ia  taken  and  before  tny  tnrokmenti  »p<i'io  ihc  litar  to  tlie  avowry; 
wii  arljudgcd  goo^i  and  judgn\eni  w««  givea  fqr  the  platntiff.^-— Qw.  i^.  Howard *a  cafc^ 
S.  C.  fays  I  ha:  tn  truth  it  was  delivered,  acknowledged,  aod  fnrollcd  afterwardaf' and  that  it  wat 
held  I  hat  the  bargainee  f  but  fcems  to  be  mifprintcd  for  (tefffie)]  was  wit Hout  remedy' at  the  Ooiii* 
moa  law;  fpr  he  caiiWi  picad  that  i|  Wii|  a«iv»owled|ied  qr  ^.^livered  after  1  Reflate  of  tht  daj^ 
acknowledging  it.  and  that  if  fuch  a  plea  (hould  be  admitted  con^ary  to  (b^  rccorfl,  i(  wottld  Ikakt 
mu^  of  ihc  afTurances  in  England, 

£  4ZI  1      1^.  Tf  a  man. bargains  and  M\n  hh  hnd  in  fee,  and  b)r  ft^oTe  words 

only,  and  matgs  livery^  yet  'the  bargainee  niay  plead^  that  the  inj- 
dentiire  was  not  inrofUd.  For  a  bargain  includes  ft'  grant.  Per 
Curiam.    Noy  66*    Ofmand  and  his  wife. 

3.  If  a  man  pleads  a  bargain  and  faU,  in  which  no  conjiderathn, 
$f  money  is  exprejftd^  theipe  \t  v}ufi  i/  averr^d^  that  it  Wi(s,  for 
money y  ^nd  tl)e  words  (For  divers  conilderations*}  lha^  not  be  in* 
tended  for  money  without  averment,  but  if'the  doid  exprejjos  for  a 
competent  fum  of  momy^  though  the  certainty  of  the  fum  be  not 

».  exprefleJ)  it  is  good  enough  \  for  againft  this  exprcis  mention  in 

the  d^ed,  no  averment^  nor  evi^enc?  (hall  be  admitted  \  refolved 
per  tot.  Cur,  clearly,  and  judgment  accordingly.  Mo.  569.  pi* 
777.     Trirt.  41  Eliz.    "Fifher  v.  Smith. 

4.  /'  Ibeit  no  valuable -conftdgr  at  ion  be  expre/led  in  the  indenture) 
vft  if  anv  were  given^  the  fame  may  be  werred^  ?ind  d^e  land  docs* 
lufficiently  pafs.     ;^  Inft.  672. 

5.  If  a  deed  he  Jhewed  tn  courts  or  in  the  cufioiy  of  the  Courts  , 
and  by  mifchance  the  jeal  is  broken  off^  the  Court  (htall  inrol  the 
deed  in  court  for  the  avail  of  the  party.     2  Inft.  676. 

y  Mod.  77,       6.  In  declaration  fetifng  forth' an  ir\denture  ofl)arga|n  and  &le 
t^ii  co^  *"**  inrollcd,  it  is  not  enough  to  fay  that  it  was  inrolled  juxtaformam 
tion  was      fi^tuiiy  bpt  it  mu0  likcwife^fW  in  mhat  cow  /,  th4t  the  Court  may  * 
(Manned*      Know  whether  it  be  duly  inrolled,  arid  that  the  'baity  may  know 
where  to  fearch  for  it.     Cra  J.  291.  pi.  9.    Mich.  9  Jac»  B.  R, 
W^rley  v,  Purley. 
^  7.  An  inrolment  V72LS  pleaded  to  be  made  biforo  'T.  a  Juftia  of 

peace  of  the  Wefl  Ridinf  in  Yorhflyire^  and  W.  clerk  of  the  peact 
there;  i^'was  held  clearly,  that  though  the  words  of  the  ftaiut§ 
^r4  (before  !(hc  Juf^ices  of  peace  of  th$  county)  yet  it  will  fervt 


Isfere  t  Jttftke  of  peaee  tf  ithe  W^.  Ridtog)  if  die  fanatlit  IfeCf 
jHob.  »ar{rf.  163*    HtB.  13  Jac.   ]?erktii  v.  Perkiii. 

•  8.  ^.  hfjM fsr  yeMrSj  rindiring  r$ni  fattlf  yanrfy^-atid  lAeniMi 
^argatfuJ  ami  fiU  the  rmrJUn  bj  dad  heristg  dat$  "bAr^  tit 
riHt^day^hiit  the  rint^day  incurred  htf^fi  tht  iifd  tiMU  twr^lUi^ 
in  liebt  for  this  rrnt  ^e  bargainee  diffldreli  iqiba  ^  4eedi»  jim) 
averred,  f^if/  it  was  iur9Ue4  %4fithin  tl>i  At  mentis^  accardimg  t§  tia 
*fiatute ;  exception  was  tak<:i>  to  the  declaration^  becaufe  the  plaiji- 
iiffdid  n$f  ^iw  uthethsr  the  Jeed  ivas  inrehed  before  er' after  tk^ 
rtnt*dftji  but  the  Court  agreed  that  it  is  well  enough  it  beii» 
aleaded  t^«  ac|Cording  to  the  ftatute  \  an4  if  it  wa$  not.  inroUed 
before  ttie  xtn%  was  due,  that  ought  to  be  ibewn  i>7  die  defendant* 
Lat.  157,    Trjn.  ?  Can    HaU  v.  Dewe.       '      .     ' 

<!•  In  debt  for  rent  the  plaindfF  declared  on  a  U^je  for  yean  Py^  m, 
made  by  Jiranger^  who  by  a  cer^ffin  uid^^tire  dfbito  mode  irrotuIa$'!  f^*''^^ 
|n  Chancery,  foid  the  reverfien.  ta  the  flaintijf\  upon  nil  debet  jafgn^ 
pleaded,  the  plaintiff'  had  a  verdid  \  but  the  judgment  was  arretted,  afterwar4t 
l^ecaufe  he  did  not  fet  forth  that  the  inrolment  was  within  fi*  '^j jjff^ 
months^  nor  fecundum  formam^^fy^uti  \   and  though  it  was  laid  Jtwl   '*^ 
Kdet^to  modo  irrotulat'}  that  would  not  help,  became  it  might  be  charge  by 
fo  at  commpn-^law  ;  and  verdift  could  not  make  the  declaration  ^'|^^'^  **^ 
good  for  want  of  a  convenient  certidntj  fof  .]tbe  foundation ;  and  pi«aded,baf 
therefore  on  great  delibetation  a^^E^  againft   the  plalntiC  didootfay. 
All.  19.    Trin.  23  Car.  B.  R.    King  y.  Somerland.  t^m  ' 

liBranm  ftatati,  oor  that  there  urta  any  eui^mqit. '  1|rb^  Coqci  hcU  thU  flfHgfat^  and  that  rbp 
faying  virnrte  99yu9  b^  Vf»9  feifid^  wilt  not  help  it.  Cart.  tzi.  Pa/ch.  83  Car.  «.  C.  ^« 
Anon.  ■  Th^  r^rter  U^  dnifcrie  U  after  1  vprdiA ;  fnr  Che  cafe  there  wtt  upon  dcmnnrer^ 
Jhid.  •  ••»  ,      .      •      >  -  •    •     : 

."      •  .  ,   "  . 

-    •        '        ,  .  •• 

xo*  A  ba^n  and  lale^JWiMof  rent,  but  withontfef ting  forth  VeiiL  ^ot* 
any  tonftderation^  is  ill,  but  upon  iiTue  of  noa  conceluti  the  want  ^\||'$^ 
oft  fetdog  it  forth  is  cured  by  verdid ;  for  it  (ball  be  intended  to  liarot's^  C{, 
be-prbved  on  the  trial  i  and  judgment  accordingly.    Lev.  308,  *4Jt*^^ 
309.    Hin.  22  &  ^3  Car.  2.  B.  R.    Manntngton  v,  Guillims.       ^^'"f 

Raym.  200.  Guilliamt  v.  Mannington,  S.  C*  jnenuooa  the  deed  at  duly  inroUed,  hot  it  berttf 
»lMded  by  way  of  bargain  and  falc,  and  that  by  Yirtqe  thereof  and  oT  the  ftltute  fnT'^anlfciiii^ 
#f  oftni  into  pottSdfion  be  waa  feiCed,  and  ya  all^ei  ^  confidcfaUon»  not  ib  iKiich  aa  pro  qoadaan 
Moinis  fomoia,  it  if  not  good* 

I  (•  Where  a  man  in  pleading  y}#/y»r/i(  hit  tiiU  by  a  e^tKOgyance 
fn  which'  are  the  words  give^  grants  reU'^fe^^  confirm^  bargain^  fell^ 
&c«  be  mtift  expreis  to  whiclj  of  tliem  he  wjU  uie  it ;  per  Twifdcn. 
Vent.  109.'  Hi]].  92  &  23  Car.  2.  B.  R.  ma  note  at  the  end 
#f  thccafe.         *  -'  ' 

12*  16  jtnnaf  cap*  i8.  S.  3.  l^ere  ^n  4ny  declaration^  avowry^ 
bar^  or  other  pliading  whatfoeifer^  m  indenture  of  bargain  and  /ale 
Jnrolied  Jhall  be  pleaded^  with  a  j^rbfert  bic  in  Curia,  the  perfonfo 
pleading  ity  fftay  produce  a  copy  of  the  inipiment  of  the  bargain  and 
faU ;  which  being  examined  with  the  inrobnent^  figned  with  the 
proper  offifer,  and  proved  on  oath  to  be  a  irne  copy\  fiall  be  of  tha 
fame  effe0^  as  if  iko  original,  indentigc^  of  k^f^n  and  jfale  worn 
prodncod,' 


fr  deriving  aiidk.  to  mj  h9nl>  loiiVib  ^4l&  aot>4fy  ^'^l  tr  \f^'^ 
^tfiiom§  ^  iiiU. 

otlier  ptvpw  Tkitf. 


■•^^^^^^'"•^^^■"^•♦^■■■^■■'■■▼•'^■^^^■^^■l^** 


«  t 


■    ^ 


SDter^ 


♦  'ft    »; 


(i^     How  j(ar  iiCQtft^leiL 


Ana  if  a 
deer  go  ool 


I.T,F  4^^  zrtrlifkd  fftam  trnkJUt^  ^icb  is  if^  ^i,  the  ownir 
^  If  a  deer  goes  out  of  a  pari^  though  it  be  in  the  King's.cafe^ 


.  .-        yet  It  is  lawfiil  for  the  owner  of  the  foil  to  tsike  it>  if  it  be  ia 
fi^^^  "  ^4ht  {dM^^efe^  |he  doer  faiKh*  cfaalr  and  m-fdNGx    ^^  Cu^ 
"^ht  ti|dr«  JA-tM*  ]u4  d£  Mbtchnmberlaii^)  ole% 

ytbuMhtlbcnuB  ought,  qr  uftd*  to  pale  igatod  the  jTorc^  yet  nrithcr  the  fiprefter,  or  tsy 

,.  ^^;  t|kfc  thtm  out,  tor  oocW'  Ac-  Kkig-fia*'  iio  ptoftnyln  «h«mt  bectttfc  the)^  ace  «wlci  b^a^ 

f  KriaiK    KeUir.  6l   lti(l)«.f3iU^  y>»'*r'  r  <?iwn^j|^pf.|yd  may  huntfmchjtr^  itn^  andii  ibe 

4e«r  fly  to  thr  f«vrAf.if4.^  ^°^^*  purfue  them^he  oucht  (o  ^»U  ih  bU  don,  and  fo  he  any 


%    ■       • 


^tt> 


im  'ic 


Wttx-^MUIixiB^ 


(A>    ProofeSlogtj^g^^ 

and  Excepjtions  to  Convidious^ 


%p  ^T^JiE  method  if  pr^ecudon  *«  3  W  4  TF.  mi  Jlif..lO.,Tfff  st  VUA^  ' 
•A    H[olt  Ch.  J.  IS  thus,  v^x.  i^Ht  pcrfon  convicted,  M^pf^finU  ^^^  . 
;[nay  be  detaincci  ^i  cuftodytwo  days,  in  which  Ut^c  the  j[uuu^.^,^]$^<lj^ 
pu^hl,  by  \^9rr;|ntSy  &c.  at  his  dircretioa  to  nulpe  what  incmiry  h^  The  King 
can,  To  as  to  ihforn^  and  fetisfy  binafelf  whether  IjLj' .penaljty  cijfy  ^CWoiiefjp 
be  levied  by  dll&els ;  and  if  he  finds  there  is  notbifig^  id ^rti^  » 

then  he  mud  n)ajk;e  a  record  thereof  by  way  Qi  adjuS^coAwiy  vi^. 
^at  it  appearing  to^  ^im  that  the  f^rty  hath  ntf  anji  gpods  hj  whii^ 
the  penalty  may  be  levied  by  diftrefe,  therefore  In  purjuance  of  that 
Jtatute  be  doth  award  himto  prifon  (at  the  end  of  two  days,  but 
not  before.)  If  the  pcrfon  is  atfent  when  convicted,  then  the 
Juftice  muft  make  a  warrant  to  diftrein ;  and  if  there  is  nothing 
M  wlfjch  a,  dj/ffefs  may  be  made,  then  zittv  two.  days  be  muft 
inake  a  record  thereof  ut  fupra,  and  then  iflTue  out  his  warrant  of 
commitment.  Cartl^,  509.  Hill,  ji  W.  j.  B.  R.  The  fco^ 
V.  Chandler.  *'  ! 

1.*  Information  on  the  ftatute  of  deer-ftealing.     E^ceptipn  \^  «  ftiow, 
taken  to  a  witnefs^  bccaufe  he  was  party  (ind  profe^t^tor. .'  The  JnJVa^mc 
frxception  was  over-ruled.     Copb,  3^. '  MJch,  z  J^lc,  2,  fi.  It.  execution 
*Thfc  King  V.  Drake."  -r  .  ^    ^^K.A,  and 

*      P»  «  to  ibis  the 

j^rt^ftuck  a  It^lc,  aod  JLd.  Herbert  dci^Iared  it'uiy^^r«i|ablet|itt  i(^i»)d  ^^(o%  but  here  wat 
a  particular  law'whic^  made  the  o/lPence,  aqd  creates  a  p^iticplar  fofm  pf  Pj(QCe(;dmg;  and  per 
Wytheos,  J.  the  twojunitccs  of  peace  afe  ible  judges  of  the  credibility  pf  the  witne(re^;^and 
4o  mM  the  Coitft  4<liveied  ti|cir  opioioDS'  feriattm  &  fcpartuiiif  tJut  it  .wM  Veil  enough ;  j£§c 
|ioA  iajpc^Luff 


^  Qaa,QoaKiAtoo.af  ^eer^^flralifigy  eaqcepdon  was  tsdcen,  ift^ 
-That two  J^fttC0^  upon  a  Angle  oatli,  ^vtxoxvi^ed  a. mail  fir 
Jfr^oH^g.  and  eoMering  a  pitri^  end  $mrfing  a  d^er^  and  tmpdiing  %(A.  ■ 
.pcp^tyibr  it;  wdbeceas  there  is.  no.  ftatute  againft  breaking  tbe         •     < 
.pvk ;  9XA  .the  cffefice  by  i.jCar*  2«  cap.  io»  is  c«urfiiig, -&&• 
Aod  >die.pct»ky  Xhe)riiave  impbfed  is  pro  o^fenfo  praed«  gjomaUv ;  ^  9 

cbut.tb:.  lixception  waftdtfidlowed^andcit  was  anfworea^ that  ttie         '    ^ 
■liSeqce  wm  bunting  ^t  Jeer.    $  Show.  49a    Miob.  2  Jac*  t. 
,^.  R,   The  King  V.  Drake. 

4.  adly,  They  have. jur  72»!d^  tbat.wi  dideourfi  without  tb0ir 

mow 


nncliKl 
comri 


now  we  might  break  the  park  without  their  con(eni,  artd  have  their 
confent  to  hunting  notwithftanding; ;  thofe  words  without  eonfeni^ 
can  never  go  to  the  whole;  for  it  it  is  not  placed  in  the  begin- 
ning, nor  in  the  end,  biu  oqlv  ii\.$he  6.rft..claure,  defcribing  th^ 
manner  how,  juft  bc%e^«)»aikc«b  tUiette  y  then  comes  the  other 
tlaufe,  &  unum  damam  illicite  fugaverunt;  but  this  exception  waa 
difidlowed  \  for.  the  abfque  confeniii  {hall  go  to  the  whole,  a  Show. 
490.  S*  C.  .  _  ^,.^^^.i.^   . 

5*  sdljT)  That  here  zrtjkv/sral  penalties  for  me  emrfi/ig  \  whereas 

the  defign  of  the  ftatute,  by  the  dividend  of  the  penalty^  (eems  ttx 

r  424  3  ^^  ^"ly  ^^  8iv^>  ^?^i^f^i9^/<°!r  jthe  deer  fpoilcd  \ .  but  diis  except 

tion  was  diMiiwed  {  for  ^^i  t^fds  of  the  ftatute,  cverv  fcveral 

perfon  forfeits^  led:  li-{Me€^J'  1  Show.  490.    I^ing  v.  Drake. 

«  Sliewf       '    (3.  The  defendant  was  indi£fced  at  a  quarter-ieflions,  for  break- 

455*P^4<9*  jng  a  paf  k  s^ld  taking  away  a  deer  di  bonis  Isf  catallisy&ciL    ift.  £x- 

J^  t?  '     f^P*^^  B^caiifc  one  ramiOt  have  fuch  a  ijropcrty  of  a  dcjet  in  a  park^ 

i.e.  Ex-    as  de  bqms  &  Catatlik     ad/ It  W ejetitit  freeptntatumi  for  exiflit, 

My\oa  wa*  jj^  T^^i  the  frice  is  quadfragint* .     But  it  was  anfwered  by  the 

t^tu  ^^^i    iit>  The  pfferice  is,  kilKngtl^e  deer,  &c,  which  is  weD 

iiE^mcm   laid^  and  lie  bonis  &  catallis  is  furplufage.     ^ly,  £]^titit,  or  ex* 

icindcd    Jftij/  js  "g^  \yQi^){  vj^ys.     jdly,  It  is  good  without  any  price* 

JiJ'ftiJ^'.  Cites  Co.  Ent.  362.    And  the  indidhnent  wi^  confirmed.    Comb. 

ti,tnd there-  69.  Mich.  }  Jad  2.  B.  R.   The  ICing  y.  Foot. 

fere  naught, 

•ccaufe  there  wM  no  Ibtute  »gain{l  breakin|}  th«  pftrk,  but  only  tgainft  chafing,  huf^i^g,  and  kilU 

|ng,  &c.  but  the  Coiiri|  wUhout  any  iafwcr  19  the  cibcepiioiu^  rcfij^fed  to  auafli  it|  and  bid  the  a  t|»' 

y^dordcmv*  -  .  «     «     ^ «  •    -    ^    ■:  • 

7.  Three  wer^  convlAed  pf  deer-fteaKng  pn  the  hte  afit>  one 
on  his  confei&on,  and  two  pn  evidence,  and  the  judgment  £itth^ 
tiiat  m  three  were  cettviff  de  feparaltbus  offirifis  bj  confejfion  an^ 
^fiinuwy^  and  held  good  reddend<>  Angula  fingulis,  but  for  another 
exception  (venatus  in  parculum}  the  convidion  was  qualbed. 
Cumb.  aa3.  Hill.  5  W.  &  M,  in  B.  R.   th^  Kine- v.  Mofeljr. ; 

8.  The  defendant  was  t&mmitted  (upon  a  conviction  for  deer* 
ftealing)  for  a  yeary  and  till  fuch  time  as  he  JhotJd;  be  fet  in  the  piU 
hrj ;  'i^bereas  the  a^faysyfir  a  year  ohfyy  and  therefoi^  he  was  diifr 
charged.   Comb.  305.  Mich.  6  W.  and  M.  in  £1.^  R.  Clark's  caie. 

«Mod^9st.  9»  llp€ui  a  qonvi^ioafor  deecuftealing ;  Northey.  took  cxcep- 
•  fifted'ulat  **^"'  ^^^  whereas  by  the  ftatute  the  offender  ought  to  be  proftcnttd 
M  Mirorma*  within  twehe  monthsy  which  muft  be  underftood  lunar  monthly 
taott  IB  BO     here  the  ofiuee  was  14  Au^afii  y  fF,  ^  the  canviffi&n  13.  Jugu/N 

«dtif\?e  *  ^'  3-  ^»^*^  ^  '^  ^^  'P^  P'  ^^''^^  ™^  profecut*  infra 
party  waa  12  menfes  poft  offenP*  The  Court  feemed  to  allow  of  the  ex- 
mot  profe-  ception.  Holt  faid,  here  is  aipecial  jurifdidion  newly  fet  up,  and 
5n?weWe  ^^  k«owii  in  law  befoie,  and  therefore  the  aft  muft  be  ftri% 
«Mtfaa  tf-  purfiicd)  and  muft  appear  to  be  fo,  they  need  not  fet  forth  evciy 
ter  the  of-  ftep  of  their  proceedings,  but  fo  muoh  that  it  may  appear  to  be 
wUMdT  but  ^^^<>  ^^^  ^  reipe£t  of  time«  &c*  for  perhaps  they  might  con* 
itwaaan-  ftrue  twelve  months  to  be  all  one  with  a  year.  Comb.  439. 
Nrered  and  Trin.  o  W.  3.  B.  R.    The  King  v.  Peckham. 

lb  ruled,  "^  .  ^        I         ^ 

tbit  Um  ioc9f4  fcti  Itftl^  tlmt  the  defendant  icblttf  modo  fecubdum  forteam  Aatoti  coinTiAu*  fbitt 

I  •  "whicb 


:»I^>..^ 


•  > 


%)iitft  ^  wcU  eiiMg|b;<-r^Canli»  406.  8.  C  .ao^  ^U  dUfercnce.  vak  takeo^tb  whteli  Ibe  Court 
tkreedf  vie  Where  time  meationed  in  any  ftatutc  i«  cxprefled  by  the  year,  half  year,  or  qiuitcr 
W  t  year,  h  h  always  'cottputcd  in  law  by  iftlar  montbs^  (^'O  twelve  catendaf'raoAtlM  for  a  year  1 
but  where  mouths  are  meatioBcd  ia  a  ftatutCt  aodrnov  ycata*  tboCe  are  aiways  oomputed  by  tba 
Bodm  (vi^.)  four  .weeks  to  the  ynomk ;  therefore  this  iUcute  appoinciDg  the  oroiecution  to  b« 
within  twelve  months  after  the  fiA ;  and  twelve  lunar  nonibs  bang  ctpiicd  before  any  ^ofcci^ 
tioQ,  lor  tbit  reifon  ibe  eo«viftiott  waa  ^vaiMd.  ' 

lo»  On  «  wanaiit  dtreStd  to  aU  conftAteti  it  it  dte  ianie  as  if 
dircAed  to  each  particular  C0nftabic|  and  nfny  m  is  koiaut  t9  txt^- 
4uU  it  in  ids  partiaJar  JMriOMm  $  but  if  one  conftaUe  retunu^ 
that  he  has  h»  iijtr^  id  tie  coua^.A  ^vgc^  it  it  iil^  12  Mod4 
314%  Mich.  II  W.  3.    Kidg  v,  Chaboer. 

.   1 1*  F.  urns  conyioed  in  a^finiifnarjr-way  on  the  ftatuee  of  deer^  sld.ltayfrij 
ftealing }  to  which'  it  wat  ob}e6led»  ift.  That  it  did  not'  appun^  oa  ^*g*  7^^ 
the  record  that  >  the  di/imJaMtht/d  any  miics  t9  come  and  make  his  rame  pbintf 
difftUi^  et  cifttio  -eft  die  jurexoatueali^  that  none  becDiuridbed  with-  do  not  ap- 
out  an  *  opportunity  of  making  defence  y  quod  Cur'  conctffit.  But  P?^*       ^ 
tbtt  being  by  pcrfons  by  law. totrufted' with  the  adminiftration  of    L4^5  ) 
jufticfl^  we  will  intend  they  hcire  orocceded  regulariy  and  legally^      ^ 
if  the  contxary  appear  not.    adly.  Not  (hewed  to  be  the  offence 
deicribed;  by  the  ftatute ;   for  it  it  smt  pad  that  dter  Wire  ufuaUfi 
kept  there  fir  tern  years  h^e.    Per  Cur.    If  that  be  net^rtaufiy 
ktufum^  it  need  4iot  be  averred,     gdly.  It  is  Cud,  we  killed  the  deer 
tvsthmt  the  cenfent  ef  the  oumer  en  pub  a  day ;  fo  they  tie  up  die      * 
want  of  confent  to  the  day,  and  that  is  ill,  for  the  confcnt  might 
have  been  given  the  day  before  to  kill  the  deer  the  next  day,  and 
then  it  wcSudd  be  a  lawful  killing,  though  in  ftrtdbiels  without  the 
ewner*s  confent  on  that  day.     But  per  Cur.  a  confent  to  day  to 
kill  a  deer  any  day  for  a  month  is  a  confent  for  every  day  till  it  be 
executed  or  revoked,  which  cannot  be  till  notice.    Laftiy>  It  was 
nwved  tefiay  the  affirming  tbi  cenvi^ony  becaufe  thire  was  an  inr' 
fermation  fir  perjury  againfi  the  witnefs  on  whofe  oath  it  was,  till 
that  were  tried.     But  neverthelefs  it  was  confirmed,     \X  Mod. 
453.  Pafch.  I J  W.  3.    The  King  v.  Ford. 

I  a.  Exceptions  to  a  convi^on  of  deer- ftealing,  where  the  f^  j  Mod*  yy, 
was  laid  te  ke  done  in  firefla  u/itata  fir  keeping  deer^  and  that  thi  7<-  S-  C. 
defindant  lulled  a  deer  witbimt  confent  of  the  keeper  5   and  infifted  *°aJ^^~^ 
that  iifitat.  might  be  meant  of  a  long  time  before,  and  there  might  aktmed. 
be  die  confent, of  the  ranger ;   fed  non  allocatur,  for  the  leaye  of 
the  ranger  is  the  leave  of  the  keeper,  and  (ujed)  fpeaks  the  prefen( 
time,  as  well  as^  time  paft.  .  i  Salk*  377.  pi.  22*  Mich,  i  Ann. 
B.  R.    The  Queen  v«  Smith. 

13.  In  a  conviction  of  deer-ftealing,  it  was  agreed,  ift,  That 
the  hSi  in  the  coovidion  need  not  be  Uid  contra  pacem;  for  mere 
form,  or' form  or  formality  is  not.refiuired  in  thcfe  nor  any  other 
(ummary  proceedings,  et  per  North^y  Attorney  General,  This  is 
not  the  JCing^s  profecution^  (he  can  have  no  fino)  but  die  profecuttoi^ 
of  the  party,  and  this  is  the  memorandum  of  what  the  judftice  had 
done  in  that  matter,,  i  SaUu  378.  pU  23.  Mich,  i  Ann.  B.  lU 
The  Kii^g  v.  Chandler. 

f    14.  Secondly,  ^at  inter  fach  a.  day  and  fucb  a  day  be  killed 
three  doer  is  good  y  for  if  a  day  ce^taia  \|fere  alleged,  die  ii]fprme|;  ^ 

is 


4^  tmt^mfkmg^ 

k  ficH  tiW  u^  f^;  fflK ;  How  in  th^e  MfA  htS  f^  cSmiL^  ii  g^ 
evidena  of  a  ktUing  within  tbijt  dOys^io  that  it  is  more  ccitaia  aintf 
better  for  the  defendant*    i.^alk^  378.  in  S.  C^ 
\  is.  Thirdly,  That  an  Mloivfiil  kitiii^g  ife  fljfflcignt,  and  it  mi9 

not  Jet  firth  a  huntings  nmr  fmu  thi  dttr  wms  iiOiJlt     i  Salic.  378^ 
in  S.  C 

i6<  FotitAij^i  That  iHa  w^HtrMbn  ^  ^Mimtokims^  widi* 

out  ft  qu$d  forisfinift^  f»  ta&cv^rk ;  fer  iUe  ftaaotd  gives  that  iil 

C^nfeipience)  aiid  the  )udicia}  part  tnh  at  the  coiiviAioif ;  the  reft 

is  only  c<in(e4ueiice  and  esteeuttom  .  it  SalL  jyS.  in  S^  C. 

iThitinthe      1 7.  Fifthly,  That  if  the  4fwhir  tf  the  park  dia  btftrjt  eJtautim^ 

mreotfaefif   ^^  i}{^  convi£bion  18  affifmed  here-;   bis  eiedadors  findl  havi  a 

^^xt&  h^ripitiat  {lOt^  videtiir,  it  mitft  be  «^  mffidAnkiTMi  theri  th^ 

wiwmcr.      matter  fuggeued  on  the  Roll)  fo  xastj  tbie  churcMraftkini  widiout 

fugffeftion  or  (bird  teias|  and  fo  nrnj  the  Kif^.'    i  Salk.  37^.* 

ill  S.  C« 

i8.  A  convt&fon  againft  ^  defendant  fer  iciHing'  <ker  wiis  re-' 

moved  into  thia  Goat  t^  certtorsrt>  and  Wtt  tfaafiied,  becaufe  \t^ 

was  &id  oniy,  that  he  kiU^d  dier  lA  quodam  looof  wbeare  they  had 

been  nfuzUy  ke^^  ahd  dkl  not  fr«  inclofed.    i  Ld;  Raym^  Rep; 

*r  426"]  7yJ*  Trin;  i.  Ann.  B.  R*   TMe  Queen  v.-Moorei^ 

A  conviau       19.  It  was  moved  to  qaafli  -a  tmvi^im  of  de^»ftesfifi^  oh  .3  &  ^ 

•tt^wUch     w.  &  M-  taken  Ay  tf  }u/li€i  wbrtftfind  i^to  agitdgr^i-tbti^^  and 

JenninM     flttdtng  a  detr^fkin^  a(bed  hini  how  he  came  by  it  ?  thk  gbf&tr  faid§ 

ftad  ikiot  in  hi  kougbt  it  of  J.  S.  Ufha  ftoi  giving  a  gM  ikcoitnt  tif  hin^  wai 

kit  cuaody,  amn&id.    *  And  the  Court  held,  thai  die  |oftice  might  enter  and 

i^l^  tb!!i^^^^^^  ednvia  the  perfon  that  foM  it  y  for  the  ihfctite  might  b^  eifiiv 

sSm  were    evaded,  if  the*  deer^ftekler  could  difcharge  hknfeif  by  a  fide,   i  SiDtt 

fc^Jf^  Un**  '^^^  P^'  3*  ^""'  '  ^^^  *•  ^   ^'^^  Qneeh  v;  Jernimga.* 

ftificieiit,  bat  Wai  411'imea ;  M  ttAs  ci<5nViQ1ot'  miift'  hi  dk^ti  ftViA^y.   ifeSv  Ribp.  '^V.  7*  JlMtf:> 
Jeuiuigi't  calt.^ 

TO.  Upon  the  ftattiffft'  of  3  &  4;  W^  &  M.-  tficf  AuaMbii  ^^^ 
whether  Jufticcs  of  Peace  might  con^Sf  the  ^jJtWri*  mMi  abkhce^ 
kj^n  bis  defatib  to  s^eat  dfter  hai^fig  Been  dt^  fu^AMMf  sffiS 
iftef  fevt^ra!  argumenf^  irffe*'ci^l  teVrtis,-  tftc"'GodtthW4dS^  thcf 
Alight,  and  the  co1f]iVi6»oh  adjudged-  good.  lO'NPbd.  jt4^.  THrti 
tl  A-nrt  and  341^;  Mieh'.  f  G<*o.  and  iKdl«  3;^8^  MHU'  J  ^* 
B.  R..    The  Queen  v.  Simpfoii.' 

it.  An  infdrmd^hfri granted  agaikjl  iw^JkfiiiefjpM  Ok^H^ii^  i 
^<^«  fff  i&er-Jlealingy  becaufe  he  had-  in  hu  cujl9iif^tl¥  kuck^fiH^ 
S^eJJidtrfto  l^ath'er^  and  made  a  ihirt  p'&rJiRi  give  Bm  fif  pafiienf 
^ the  ftftfeiture ;  for  ftudc-fldhs  dreflfed  iriW  leatti??  ai'V  ndtWrtmrf 
the  ftatute  any  morfe  d^an  a  diAh-^  Havirig  a  paif  6f  GKfl''  Hf^eehes^ 
They  muft  hbff^Qi  rawflciris.  P^cb.  1  Geo.  B.  R.  Thtt  Kin^ 
t:  Sad!^^.' 

12.  QMvP^ioh  lipon'  ddsr-fleHihg'  ^i^/t/S^'^  bbCsMfe'  tt  did  n^T 
4^^/»f  «irJ^  th^  ^tr  iScf  ii&df  and"  tMe  pi^(!Utidh'  tdUft  bd 
within  a  year.    MS.  Cafes  P.  2  Geo.  B.  R.   The  KiHg  tr;  DfeH.^ 

^3.  'the  d^hdkht' ii»s cdhW<»M^updii  tite  jaiid  4  W.  uid  M» 
eat».  lOi  fbr  k^k%  detr  m  dit  Bffii^p  OC  Wixk^UeflttV  P^Ic ;  ex- 
ception 


1^.  ^.  iniW^Mi  fijaf  thi  irUtk  ccmoerning^  the  prMinifo  &  jBr 
jnrae  dff/HM^  rikk  d^Ait  if  jurm^  iridMIt  tk^nfg^^/kptmfjui'atififi* 
fJkm  f¥ittttmttli  virh'iek  it  #i«'<»d  ^n«ce£iry  td  mkke  tl6tt4lj# 
iWM-e^  M  i^^jiear  tabe  fworn  ^  ^tftM^  of  thdoiitfk,-  .#Kieh  Hif 
took  to  declare  the  truth  upon  the  premifes,  for  it  mght  hj  thai 
what  hi  did  deptfe  was  in  purfuance  if  an  foth  extrajudicial^  admi* 
nifrridy  and /$  tbi^WK^ftaint^nf^M  fr49ent  bit  tting  €9nviStid  tf 
periwry  if  his  9ath  was/aJff^  hot  dt/aiUwed  per  ton  Cun  and  it  waft 
iiekl,  that  the  words  in  the  oonvidioii  dU  iuffieiently  flbt Wy  tha£  •   . 

yrhat  he  deppfed  was  in  purfuance  of.  the  oath  aforenientibned,  pna  i 

as  certaTii  as  tlie  entry  of  aUYefdi^*  ^dly,  Becau£^  it  faidt  thai 
ibi  defmdani  f^fi  fumaumtiamm  ei  dibito  nuid$  fa£F  appiaridj  tui 
Md  not  fit  firth  toe  day  $/ the  fumnwOs^  nmF sbaii itvtas  4§ mf^v^  .  «.^> 
t9  that  in^rmationy  both  which  it  was  fiiid  were  necefiary ;  the 
ttti  that  tbe  Couit  might  judge,  whether  the  defendant  bad  a 
rdii((Hl3tU|C  time  to  prepare  for  his  defence  $  the  (econd,  that  the 
defendant  might  know  what  fto  anfwer  unto  f  but  the  Coi^-f  over* 
nded  the  eitceplion)  and  held,  that  debito  modo  fumniofiit'  wak 
liificient^.  and  that  it  was  tlie  common  form^  and  ^at  in  thi^.cafe^ 
there  ilFas  ito  aetd  to  mention  any  fummons,  becaufe  the  q^fend^nt 
appeared,  and  that  it  had  been  often  fo  adjodged,  and  thaf  ^is  4^ 
peaianGe  and  defence  made  the  other  part  of  tbe  exception,  wholly 
groundleis*  3dly,  Becaufe  it  Jaid^  that  ca^  information*  prad  (k 
tn^ormatifn*  frofi  ^  ovidintia  fer  prad,  j,  S.  (who  woo  the  wit* 
jidl^mMir^  ht  plens  intdle^^  whereby  it  appeared,  that  the  cade 
9f  die  information^.  &£•  was  heard  and  underftood  by  the  witnefsy 
hm  Sdm  0pp^ar  that  it  wof  boards  &c.  by  the  dtfrndant-p  but  the 
Coi|rt  dUsHowei  this  ei^ceptioa,  and  held,  that  per  p«a;4,  J.  S.  re-« 
fen;ed  to  evident'  and  not  to  audit*  &c.  and  that  audit'  &  intelle6t^ 
^tenAed  to  evefy  one  that  was  prefent  and  concerned,  and  that 
the  fubfequeat  words,  vi&.  th^  the  defendant  was  fpoke  to  bj^ 
the  }ttftiee^  if  he  bad  any  thing  to  fey  why  he  Oiould  not  be  con- 
tidod  of  tbs  premiiles^  fliiewed  that  he  ws^  Efficiently  acquainted 
widi  the  d^atter.  N,  B.  Eyre  £iid,  that  it  would  have  been  bet-  L  4^7  1 
tUy  if  inftead  of  per  prapd.  J.  S.  it  had  been  per  praed.  tlic  defend^ 
ant.aedtl*  kc  MS.  Rep.  Trim  4  Qeo.  B.  R.  The  King  ir« 
Coldham. 

.  ^  Thd  defendants  were  leverally  convidcd  of  deer-^ealiDg, 
iffen  the  3^&  4.  W.  3;  cap.  10.  Two  exceptions  were  taken  to 
Ifoth  ^convidtons ;  ift,  Becaufe  the  perform  upon  whojft  tejiimv* 
hiis  fhi  defendants  were  coft%n£ledy  appeared  to  he  of  the  fame  partfh 
whore  tht  fa3s  tt^ne  committed^  andja  might  be  entitled  to  part  of 
^fpanaky^  and  confequently  not  indifFerenC  and  credible  witnefles. 
The&coiNi^  beeaufe  the  judgment  was  only^  that  the  defendants  ^ 

JhuU  pajf  jfiL^v/tfertas  it  ought  ta  haw  been  for  30/.  or  tmprlfiri^ 
mettty,6fe^  Wt  both  were  over-ruled  per  tot*  Cur.  the  firft,  becaufe  ' 

the  Jttftice  of  Peace  hath  afrerred  them  to  be  credible  witneiles, 
oind  it  delh  ni|t  appear  that  they  were  of  die  poor  of  the  pariih« 
TkeietiDiii>  ^€^utk  the  jiK^p^ot  for  joL  is  to  t^  firft  given, 

ai)4 


CBJ  iktit  this  ttceiptim  bad  betn  befiMv  oncr-rolad*    MSj 
IVIicli.  s  Geo.  B.  R.    The  King  v.  Wtlfocd  wd  Samige*.        , 

.-25.  Record  of  convi&ioii- Ant  doer^fttaling)  ww  ^nicred^widi^' 
4ut.att}r  judgment,  as  iditi  Jifri^aat^  and  therefeM.  oaaflio^L 
Gtbb.  134.  pU  9.  HiU.  3  Geo.  a.  B.  Bu  ThoKitg  w.  j^avrices/ 
-  -•      ■  •  •  ■  .  .    . 

'      (B)     Execfofidd^    How.      . 

i'ii'^**    r.  /*V1^  a  Ccmviftion  for  decr-ftcaling,  the  exeeuthn  Ihall  be  by 
tWniul;    ^.^^/A   Carth.23i.Pafcli.4W.a«dM*inB.R.   The* 

bona,  theo    King  V.  ROgcrS. 

•  tmfimt 

•g«uiA  the  body*   Sec  t%  Cfr»  i^  eip*  itf/  Jhidi 

^ 

2.  It  was  agi^ed  per  totarfi  Caitim,  ffaat  St^-ft^^r  w4s  ntt 
h  hi  imprifcned^  but  txpon  failttre  ^^paymcnt  and  df/freff,    12  Mod. 
315.  in  cafe  of  King  r.  Chaloner. 

3.  If  all  the  fum  were  levied  to  a  fmall  tnatter,  yet  die  party  for 
dK&tilt  thereof  (hall  dndergo  the  corporal  punUhment  tob,  viz.  the 
pillory)  and  a  year's  impfifonmettt  1  per  tot.  CUr.  T2  Mod.  330. 
Mfch4  If  W4  3*  in  cafe  of  the  King  v.  Speeds 

4.  F.  and  the  other  defendants  wttt  ccmvliSted  of  deer-fteaUng 
fay  Juftices  of  Peace,  according  to  the  late  a£t  of  parliament ;  and 
the  cenvi&hns^  being  removed  tntd  B.  R,  by  ceriin-ari^  Wire  tber^ 
en^mmd.  And  e^er  the  confirmationy  and  before  execteiwt  awtmdtdf 
the  peilbn,  who  was  as  well  the  informer  as  the  vomer  of  the  deer^' 
dted'i  and  his  wife  being  his  adminiftratrix,  fuggefted  his  death 
upon  the  Roll,  and  that  iSe  was  adminifiratrixy  and  upon  that  fued 
^  levari  facias  upon  the  faid  convidions,  confirmed  as  aforefaid,  tor 
levy  the  penalties }  which  were  levied  accordingly  hy  the  fheriiFf 
ana  diftributed  as  the  ftatute  dire£h.  It  was  movea,  that  this  exe* 
cutioii  (hould  be  fet  afide  as  irregularly  obtained,  ift,  Becaufe  a 
levari  fiicias  does  not  lie.    adiy,  Becaufe  the  execution  ou^t  not 

•  to  have  been  died  by  the  adminiftfatrix  without  a  fcire  ptctaty  tiC4 

But  as  to  the  iirft  objedion,  the  whole  Court  held,  that  a  levari 

facias  well  lay.     But  they  held,  that  this  executiim  was  irregular  y 

becaufe.  in  no  cafe  where  the  parties  to  the  judgment  are  chan^ 

ought  execution  to  be  fued  by  any  other  without  a  fcire  ftcias. 

Whereupon  reftitution  was  granted  of  the  money  levied;     2  Locd 

Raym.  Rep.  768.  Pafch.  t  Ann,  B«  R.    The  Queen  w  Ferd» 

&  al*. 

f  4.28  1      S-  '^^^  defendant  was  conviftcd  of  deer-ftealfng,  and  a  war-, 

$Ld.Rayin!  rant  was  awarded  to  the  conjlable  to  levy,  &c.     He  accordingly 

Rrp.  989.    diftrainedy  and  then  came  a  certiorari  to  remove  the  convi£liony 

^'  manda-    ^^'^  ^^^  '*^  record  removedy  the  confiable  fold  the  goods^  but  would 

Kiiii  Uca. '    ^^^  port  with  the  money j  or  return  the  warrant*    And  the  Court 

held,  xft.  That  the  conjlable  might  well  proceed  in  the  execution  ajter 

the  certiorari^  becaufe  it  was  begun  before^  and  die  tertioran  no 

more  ftays  it  than  a  writ  of  error  of  a  judgment  in  C.  B.  ftays  the 

executing  of  a  fieri  &cias  already  begun  to  be  executed.    And  in 

dat 


iUt  ciA^  if  ibe  fttrilF  rtctmis  WMitof  bii]ren»C.  B^  mfty  awards 
Vendkiohi  catponis,  ttotwIthftiuKiM^;  the  writ  Of  error  pending. 
i/Uft  Ttmt  this  Cntrt  had  no  power  over.tba  warrant,  being 
gnMsd  bdbre  the  ccrtii^i  ifiued,  and  therefore  tb^  r^iifed  to 
nmh  a  rA  iijfmi  tbit  i^jf/taik  U  rd^rn  iii  compwii^  it  to  the  cafe 
of  a  writ  of  execution  deliveredi  itt.  before  a  writ  oS  error.  But 
thejr  Gud^  iifJt^Kcts  might  fim  kim^  tfht  tuouU  nn  ntum  bis  warm 
Pmd^  '$r  Mpgr  §ver  iSe  nm^  U  tbt  ^r^uUn  i  $alk«  147.  pl» 
la.  Mkh.  t  Anii.  B.  R.    The  Qyeen  y.  Nafh. 

6.  One  was  convidrd  for  deer*ftealing|  and  a  warrant  was  di* 
iedCNl  to  the  defendant  to  levy  the  forJFeiture  by  diftrefsi  bf  virtuo 
thereof  he  Mfirdmd  tattie^  ani  jfald  thm^  hut  befin  b^  paid  tba 
hutuy  to  the  profeciitor,  bs  was  tf^omud  it  was  aangirousfir  bia^ 
U  uO  tig  cnMfr^  whereupon  he  rtfigfd  ibi  mmuf  ami  tbw  caUU^ 
and  now  the  profecutor  poved  for  a  mandamhs  to  compel  him  to 
pajr  the  monej  to  him }  but  it  ^fas  deniedf  though  infifted  for  him, 
tiiat  he  could  not  charge  the  defendant  in  an  adion,  without  giving 
the  warxant  in  evideritre)  which  he  could  not  do»  becaufeJt  was  in 
Ine  cuflodjr  of  the  defendant.  It  was  hetd^  that  a  cqpjr  of  the  war* 
hint  was  good  eviAuice.  6  Mod.  83.  Mich,  a  Ann.  B.  IL 
Morler  V.  Staker.  .     . 

7*  if  the  bonftable  Uvia  the  pendty^  but  does  MS  rvfturoi  t^  iL(kR«vm« 
wammi,  he  is  iadUtaUi.    n  Mod.  53.  pi.  jo.  Path.  4.  Awt  t^,  Vn^ 


B.  R«    The  Qjieen  v.  Wiatt.  ,       ..  Hik,ci».  K 

l^u  not  fleceflary  to  fist  forth  tfic  convjC^ion  in  the  iBdl^metiC  at  lirge,  1>Qt  only  (hoftlyy  Viz.  tbtc 
"Ibdi  M  doe  WM  before  fucJi  «b4  fttcH  joftioet  ccmviAcd  fe^imdoflB  fomSai  iMiliy  Sk  (uperinde,  • 

o.  If  a  man  is  under  tbrte  unvi^Ms^  and  bis  g^ds  mn  fygici-^  ^d.Rayv. 
tnt  U  dnfuMT  tw^  vf  tbsm,  the  money  (hall  be  paid,  and  he  &all  f/^^  *p^ 
Jkni  in  thi  piilary  frr  tbe  tbird\  per  Uok  Ch«  J.  is  Mod.  54,  aI.'p/pct 
Faicfa.  4  Ann.  Bi  R.  in  cafe  of  the  Queen  y.  Wiatt.  .  <^ur- 

o.  But  m  oHi  ccnvi^iiMf  if  he  wants  but  2x4  in  tin  wbsUy  the  ^d^Raym. 
jiiftices  cannot  take  it^  but  he  muft  be  imprifonedi  txAfland  in  tbg  s!x'd!s?^ 
fUkrjfar  it  afterwards }  per  Holt  Ch.  J.  in  the  S.  C«  Per  icur. 


(C)     Aiders  and  Abetters, 

Who  arc* 

I.  ^  YPON  a  conti£Bon  of  decr-fteiling  by  Juftic^s  of  Peace 
\J  on  the  late  ftatute^  the  queftion  was,  whether  me  ngt  pre'- 
Jknt^  but  procuring^  advifing,  and  abetting,  by  lending  his  gun^  dog^ 
&r.  b^fe  tbi/a&j  ihould  be  faid  to  be  aiding  and  abetting  therein  i 
Holt  Ch.  J4  inclined^  ift,  That  be  was  not  within  the  words,  not 
being  afhially  prefcnt  at  the  h&^  becaufe  the  ftatute  is  to  be  con- 
ftraed  ftridly}  for  diat  it  takes  away  the  privilege  of  a  better  trial, 
Tiz.  per  pu-es.  adly,  Becaufe  it  adds  a  farther  penalty  to  what  £  4ap  ^ 
'iras  an  ottence  before  >  he  faid,  there  might  be  an  aiding  and  abet- 
ting before  the  bSU  viz.  by  advice^  &c.  or  in  tbe  hJBU  by  being 
y^uyn^  II  prefcnt  i 


prefent  j  or  dff^r  fhifa£i^  by  ahittingtbe  parify  &jr«,  Sc«  B^.  iifl 

Co.  Ent.  56.     The  other  Judges  held,  that  aiders  in  die  hA 

would  be  principals,  and  then  aiders  and  abettors  would  mean 

nothing,  quod  Holt  negavit,  faying^  all  that  are  prefent  may  be  (aid 

to.  be  principals  as  to  an  a&ion  of  trefpafs,  but  not  a;S  to  the  penalcj 

of  this  ftatute;  and-  this  diverfity  is  ^parent  in  otber  cafes;    for 

one  aiding  and  affifting  upon  the  ftiaitule  of  ftabbing^  ihall  have  bis 

clergy ;    whereas  a  principal  (hall  not )    fo  in  the  cafe  where  two 

went  to  break  a  houfe,  one  broke  it  and  entered^  the  other  ftoo4 

upon  the  ladder  and  received  the  goods  \   he  that  ftood  upon  the 

ladder  (hall  have  his  clergy,  and  the  other  ihail  nOl,  he  being  a 

principal.    2  Salk.  542*  pi.  z.  Mich,  i  Ann^  B.  R.   The  Qjieed 

V.  Na(h. 

9  Mod.129.      St.  Rolfe  and  others  were  convi£fed  of  deer^^ftsaJing  upon  3  and 

toi3ft.s.c.  ^  W.  and  M.  cap.  lo,  and  that  Whiftler  was  illicite  (^  injujh 

argiimcttw    ouxiUam  (^  averts  pfaefato  Rolfc,  &c-  in  illicita  ^  ifju/ia  vena* 

of  the  isam  &  occoJMm  danue  prad,  viz.  pe^juadend^  &f  indtand^  prafau 

J^S"»  »°^  R^lfi  U  kiltthi  fami  deeVy  and  itndwg  dogs  to  hunt  and  ii//,  and 

ihiafnvic-  ^^^f^^  '^  f^irrjF  away  the  /aid  deir^  antra  fonnam  ftatuti \   and 

tion  ffood^    whether  this  was  an  aiding  and  affifting  within  the  .fti^te^  was  the 

but  Holt,     qtieftion.    Powell,  Powys,  and  Gould,  Juftices,  held  that  it  was  ^ 

^mri.l*     ^^  Hok  Ch.  J.  contra  held,  that  the  convi<3ion  ought  to  be 

II  Mod.ts«  auaflied,  for  diac  where  a  ftatute  makes  that  felony,  which  wis  not 

^'S^h      "^  ^  common  law»  aiders  and  abettors,  according  to  the  notion  df 

Se  Coar^    ^  common  law,  are  within  the  ibtute,  though  not  exprefled ; 

•(i4  ^       but  where  an  offence  at  common  law  is  only  made  more  penalf 

'^^  ^    aiders  and  abettors  are  not  to  be  under  ftood  of  fuch  as  aid  before 

cofKraH^  atid  afi»r  the  faA,  but  fuch  as  are  prefent  only  ^    thefe  were  only 

Ch.  T.  that  acceffari^at  common  law,  and  are  not  withm  ^e  a&i  -  and  cites 

wiwM*"'*'  I  Cro.^78.  Dal.  II.  22.   Poftea  in  ilie  fame  cafe,  Holt  Ch.  > 

^iUy^wuh.  ^d,  he  held  the  fame  diverfity  with  this  farther,  that  this  is- to  be. 

m  the  ftf    underftood  when  an  offence  at  common  law  is  made  more  penal 

•J*^*^**^"  by  a  particular  defcription  of  the  fa(9",  and  not  under  a  gener^  de- 

g^.^*.  ef'  nomination  of  the  crime ;    as  if  this  fhitute  had  enaded  thefe  pe- 

wiUitiic  a^>  nalties  on  them,  as  trefpaiTers,  as  'tis  done  by  the  flatute  de.  rnsie^ 

SS^"**      faaoribus  in  parcis.    2  Sail:.  542.  pi.  2.  Hill,  i  Ann.  B.  R.    The' 

Judge.,  and  Queen  v.  Whiftler.    .  • 

the  convio 

uan  was  coofitmcd  by  the  opioiott  of  thrc«;  Judicet*  tgaiofi  i^e  optnioo  ^f  Molt,  Cb.  J. 

_  '  •  *       / 

*         For  more  of  Deer- Stealing  in  general,  See  the  fcveral  Statutes 

relating  thereto. 
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!DefdUtt«    Appcaftuu^e. 


(A)    Aj>pearatioe* 
What  ihall  be  laid  an  Appeaftneei 


fa«k,  pl«  »,  ciUiS.  C.-^-Br.  Ae£ialt»  p1«  ft6«  dta  S.  C. 

g  FlAmidsm  by  Ti  S»  ^tnft  M.  C  who  wcie  at  iffiic^  amd  H.  C.  was  prf/hikf  in  &  ft.  attd  tlic ^ 

Venandam  nrayed  iif  tif  ^a}  ^  iki  jury^  tbii  Ife  migiN  te  bfwigte  ift,  tkat  ll»  aic^  Ml  ttkr  the 

adyantigeoff  tl»M»pn(bmncai,  btCMilt  Im  M  aat  Mp«r»  m(I  RiMgfiMiid  HmIi  Md  btffMt 

tht  Atr,  mnlSahi.  dtmattdtd  ^tim  ifht  ^^oM^ffmr^  m\^JM  i^ ;  ftabb  W.  ftittt  yo«  HmTi  imc 
kave  idvamage  to  avoid  your  dcfauk,  a«d  feifi  «i^  tMM  ««PMvrA«^  atid  the  dfrnMufsm  pfjtd^  tkm 
kU  ir  imttrti^  mibi  fi  it  tm#,  tftdfr^ti  mfm  kkf^mtm  9k0ttk*b9^^/H>emkmfm}Mh  waa  fl«b 
itkdi  for  hi»f^efittet  U  m  dffemfmmttt  and  by  hU  oon-appearaaee,  "lie  ihail  be  intfiKM  aaotber 
•crfooi  aod  after  he  waa  fern  back  to  pnfoo.  Br.  HelSioil,  pi.  33.  citci  7  R.  0^  38.— Br.  Stfver 
DcfaulCf  pi.  ai.  diet  S.  C.  and  8  H.  6»  i0.  and  that  the  Coart  lent  him  back,  aitd  Tdeorded  Ma 
Mfeace,  but  not  hia  appearaiict»  but  if  he  bad  been  fr^fkmt  m  tk^/tm  Cmm^^  hh  appeattoec  had 
been  recorded;  f^  if  «be  rirafence  of  the  prifiMier  ia  alwap  ol  record  ia  that  Coart  ;o  frhfeh  he  ii 
prifoacrt  eootra  if  in  another  Court;  bat  fays»  it  fcema  reafonable,  that  if  he  takes  advantage  df 
the  imprifoDoient,  the  other  (hall  (hew,  that  he  waa  prctat  at  the  bar,  a«d  tfii^bt  have  appeared^ 
•nd  would  sot.  Aod  Ibid,  citea  the  optltton  9f  Hartia,  im  ASfe •  H.  ^  i.  ai  the  end,  that  by 
thia  fpecial  eotry  made  for  the  prifooeft  that  he  waa  pretem,  and  ought  have  appeared*  and  would 
«ot|  that  he  Ibali  not  cxcufe  hia  default  after  by  itapiiroai&citt.-^iUh.  Defiudt,  pi.  i.  cites  S.  C. 

•[430] 

him  at  bh  bailiJ^mlL  the  ttnant  comes  and  ii/avotas  ism  as  his  ^c!^^^ 
Wiliff,  this  is  not  any  appearance ;   for  be  docs  not  come  to  ap-  risEb.  Oe« 
pear,  but  to  dilavow  the  bailiff.    8  H.  6.  7.  b.  adjudged.]  uwl'/c!* 

[3.  If  a  man  brings  an  affhn  againfl  an  "^  Bfiar  if  a  Courts  he  The  pro. ' 
Wght  of  neeeffity  to  anfwer,  othermfe  he  mall  be  condemned  s  fence  of  an 
for  he  is  always  im  Cdutt.    8  H.  6.  16.]  jf^  •/'^ 

[4.  &  of  a  Sheriff  upon  his  auottnt.    8  H.  6.  z6.]  of  >&rr^ 

[5.  S0  if  an  a<9ion  be  brought  again/I  a  man  that  is  a  prijhmr  in  ufm  bu  ir«- 
ihsjame  Courts  he  cannot  but  appear,  or  ihall  be  comiemned.  ^^^^^^^^ 

8  H.  6«  16.J  toihiAatrt^ 

it  mhomy^  of 
rrrnri,  and  aipai  hiU  hrmh  sgainj  any  6/  tSmt  he  augh  wiiAtti  firti  f  tmpuet^  mr  he  JkuttU 
9mdtmm4't  but  a  man  at  large  may  cboofe  to  appeart  or  to  make  a  dicfiioU ;  but  l«  thitcafi  the  //• 
ftndamt  bad  eieSUom ;  for  be  vmu  Mt  4  prifitur  10  ibh  Cmrt%  bm  fa  tanibir  Qmim%  qaod  noia,  a  very 
fpod  difference.  And  ib  it  feems  here,  that  the  defeoHant  may  avoid  the  deCaalt  at  ths  petit  capc» 
by  his  imprironment.  Br.  DcUiilt,  pi.  33.  citea  7  H.6. 38.  and  8  U.  6.  a6^^^«  Sanrcr  I)cfault» 
pi.  ai.  cites  S.C. 

*  Sid«  134, 13^.  pK  S.  Pafch.  15  Car.  s.  B.  R.  The  King  v.  Pagci.  S.  P.  md  tbaf  he  (hall  noi 
appear  by  aueroeyi  iipr  (hall  any  pioccfs  ilTae  againfi  him,  but  that  opal  ictdiag  tbt  infbrmatioa 

lis  [aa 


w 


45^  Defatflt^  •  App*irancct 

M  t!ic  c«(c  tlicrc  \'u\  afpiflft  Mm,  tW  C<»Mt  will  giv^jinif m«m  igainft  him ;  sik!  Twif3«l^  }. 
cited  the  book  of  7  li.  £.  38.  b.  wbcre  (acli  ptoooodrnp  item  to  be  «g«taft  aa  attorney  of  C.  B.— ^ 
X«b.  fS;.  pL  ty.  S.  C 

8H.6.16J  .   . 

[7*  If  a  cmn  €dma  in  ijf  €ipi  tartns  U  Sv»  Vfrits^  §mi  t9  thrm 
9ih€r  wriu  bt  haih  day  hj  diftrtft^  lie  mgbi  H  4m/ai*r  ^  Unft  to 
vrhich  he  comes  in  ty  ctpL    Jl2  fi^  6.  2.J 

[8.  89  he  ou^  aifo  Co  anfwer  to  tbojt  in  which  ht  hsth  day  hy 
JBfir^t^  fiar  he  IS  in  ward  by  the  return  of  cqu  corpus.  I2  H« 
h.  %.] 

fo«  B$ii  if  upon  the  capias  the  frerilF.  b^  returned  mtntft  im^ 
t    • '    tr/Mtef,  andio  mid  ^mn£  in  gratis^  he  oiig^ht  have  anfwered  to  Che 
-'   writ  out  of  which  the  cajaas  ii£iedy  and  not  Save  ahfwered  to  the 
reft,    f  6  H.  6.  i.) 
tiob.  x-i^.       [to.  In  ail  adion  of  dM  dgalt^  harm  mid  fenu  fir  fbi  rta^ 
fL9o^^.C.  fitf^  ^  fkg  fime\  the  Inron  caniior  appear  by  fupdrfedeas  only; 
for  either  hith  •ught  to  uppior^  #r  boih  h  outjamed,    Hcbtitfk 
Reports,  1Z^.    Loveden's  cafe,  reftlved  per  Curiam.] 
aty.  taS.         [ii.  I^  an  ^im  be  broij^t,  againfi  an  attorney  de  J&.  R.  and 
iuwilic      ^'  ^fr%  ^"^  ^®  deefawBS  againft  die  haron,  being  an.  attorney  of 
Vc.  a4«     Ac  cotsrt^*  in  proper  peribn,^anilfigainft  the  feme  in  Cttftodia  wa^ 
Hf^t^  retchalli,  upon  bail  filed  £or  the  hta^  only,  this  is  nor  g;ood  ;  be"* 
^\tt^  eaufefoail  cannot  bo  filod  ofdy  for  <bc  feme,  wkbout  baQ  for  ch# 
perBiUtmt  bufluiid|  and  the  laron  cannot  hate  his  frivikg4  in  this  caff  whon 
%€cmd»lm  the  a&imis  hrougit  agtdnji  b^nk  and., tils  wife.     Triil.  1650*  ber« 
^^•^  tween  •  Morthwaite  and  fcliyyadjudged,  this  being  moved  in  arreft 
BKsioA  her    of  judgment.     Mich.  23  Car.  B»  adjudged  aotordkigly  for  an 
incuaoau.  attorney  in  bank,  i>«tiiireen  Smith. ai\d  Smith. 
^[  43  '^  J       12.  in  Mbrtdancefter  in  MiddlcicK  the  tenant  was  jtffiigned  and 
€^er  made  difaah  by  which  Bacon  awarded  a  refummons  againft 
ttie  tenant  where  the  demandant  intended  to  havd  the  affie  by 
default,  which,  the  tenant  made  after  the  efloign;  but  .nota,  that 
ej^gn  is  mt  any  affearanee^  and  (b  nota  bene.r    £r.  Mordanceftor^- 
pl.  18.  cites  8  Afl.  13.  • 

■  i  J.  In  ajpfe  thft  lord  of  Z>.  demanded  conufatUe^  ard  the  tenant 
faid^  that  it  ts  out  of  his  franchifiy  and  fo  to  ijfue ;  and  when  the 
aJJ^e  came  ready  to  pafs  upon  this  ijfut^  the  tenant  was  demanded  and 
^  appeared  by  baili^  and  no  appearance  by  award ;  Tor  it  is  agairtf^ 
aitranger  to  the  allife ;  for  he  may  appear  and  plead  againft  the 
pbtntiff'ia  the  aflife  by  bailifF,  but  not  againft  a  ftranger  ashere, 
and  fo  a  gdod  appearance  againfl  the  plaintiff^  and  defauit  again fi  the 
lord,  qucxt  nota.     Br;  Default,  ph  102.  cites  28  AiH  13. 

14.  In  praecipe  quod  reddat,  the  tenant  as  to  parcel  pleaded  «w- 
temwe  and  fo  to  ifliis,  &c.  and  to  the  rejl  vouched^  and  procefs  ftud 
till  the  fequatur^  which  was  not  returned 'y  and  as  to  the  parcel  the 
tenant  cajt  ejfoign.  Xhirn.  (aid,  the  eflbign  does  not  lie  ;  for  he 
ought  to  appear  upon  the  ifTue  ;  for  the  diftrefs  is  returned  againft 
the  jury,  and  be  cannot  appear  and  be  ^igned  all'  at  one  and  the 
fume  day  upon  one  'entire  original^  which  is  not  by  federal  pracipes^ 
by  which  he  made  default,    fir.  De&ult,  pi.  lOO.  cites  ii«H.  4.^. 


Mai mrf  ma  tkit Janu aaj ^^iffiTe *iT)3jr affear^lenani'imd maii  * 

dM  as  vtmbu,  ^llAt^nf^^  {^jhi  f^i^/^  ?  ^'^  ^^- 
w/yue  i  for  he  may  pB&igii.  as  vouchee*  Br*  Default  pi.  S3t  cites 
11  H.  4.  8*. 

^  16.  Wlrcn  ffix;^  is  ca/ffirthr  Unant  ijffre  rail,  mtdaffearmmg 
fntereJ  in  mntiUr  rJI  oi  iE^  Jami  4ajfy  the  appearance  (baM  defeat 
Ike  jeflbign,  ipfMrnyta.  •  Br.iMault,  pl»43f  cites  4  U.  6. 6. 

17.  ^/^um  4^  afpear  4nd  ii  by  prote^im  aQ  ai  9ne  tmi  the  Br.  fitnim. 
Jfsmi  daf  h  diurji  r^i&$^  quod  aou  bene*    Bjr.  De&ult»  pL  40*  ^  ^^'^ 

iS.  In  aOi9n  perjinal,  if  the  defendant  Aes  ntt  appear  at  the 
rttnrn  ^f  tht  tnginal  the  tnlry  of  the  fitixcr  is>  et  quod  qmrcns 
•ttulit  fe  4I9  A>  djf^fj^  Mr  defendaniy  et.  ipje  mm  venit  tdf  e^ 
piatuTy  ice.  and  fe  at  the  alias  cape^  and  other  procefi^  and  yet  • 
by  the  beft  opinion  this  is  no  appiaranee  $f  tJk  ptmthF  te  nm^ 
elade  him  ^  «Ally  4ttf  tiat  thif  h  Irif/iit,  fir*  UebaSy  pi.  5a  ' 
ptcs  27  H.  6.  aj. 

19k  When  the  defendant  in  affim  ptrjmtd  awakes  defmh  at  tba 
t/rigined  3y  nMch  ii  n  eniendy  fuod  autrems  ^alit  Ji  ^  die  9pia& 
tdie  defendant,  and  f^^  capiasy  andfo  at  the Jtctni etppearancey  this 
is  net  preperfy  an  appearance  ef  the  flmntif  tp  the  fiuty  and  dim 
vdtheat  appearance  ii  cannot  heJUd  htsjidt.  Bn  Eftoppd)  pt*  1 05* 
cites  37  H.  6.  2«,  1^3. 

,  20.  Thrabbot  of  C^  broiip^bt a^e  agmnj  J.  S.  tni  badmifi 
prius  agftinft  him  the  fame  day  tn  action  perfenaly  and  the  defemdant 
cfpeared  in  perfin  ta  the  afffe  emd  caji  pfeteBi^ft  fiAa  nmrettmr  ta 
the  nifipriusy  and  did  not  appear  to  it  and  yet  good ;  for  in  diverk 
alliens  a  man  niay  be  nenfuited  and  may  appear  all  at  ene  and  tie 
Jame  day.    Br.  Default,  pi.  66.  cites  5  £,  4*  3. 

XI  •  Where  vpon  any  proceis  the  defendant  dpes  appear,  al^^ 
though  the  ^y  ef  appearance  "be  ntit  lawful^  yet  he  iball  be  put 
tQ'aufwer*  %  Le.  4.  in  Savacre's  cafe,  cites  9  £•  4.  18.  where 
tb^e  are  naany  cafes  to  the  iame  purpofe. 

.27.  I'be  ahioot  of  St.  At  entered  into  accntnt  in  the  Bxchefoer  [  432  j 
tot  baiUJfy  and  pending  the  account  L*  brought  bill  of  debt  of  ioL 
againjfbim  t^en.  obfigatiany  and  prayed  that  he  ibould  anfwer. 
Catesby  iaid,  he  has  not  vet  appeared »  Urfewick  Ch.  B,  faid,  he 
has  Roared  by  bailiffl  which  is  his  own  appearanccy  and  during  his 
^count  he  ought  to  aniWert  (^od  nou*  Br.  BiQe,  pi.  ia« 
cites  15  *E.  4.  28, 

23.  la  debt  ibfi  i^fttnrence  of  the  defendant  vjm  rft^did  fer  dU 
the  te^n^  except  ^  juratoribus  \  Brooke  fays,  it  feeo^  that  this 
tatJX  oot  ifixwt  in  another  a£lion'purchafc;d  by  another^  Br.  De« 
IMn  pU  103.  cites  21  £.  4.  37. 

.24*  4*  ii  bound  in  a  recognizance  t9  ttpptar  in  C  B*  at  fuch  a  Ht^ht^ 
dapf  sifid  J*  it  there  that  day  y   it  vi^  ^V^^*  though  his  ^^^*^ 

or 
le 

y«t 
ImT  imprifoncd^  he' iball  ^havc  a  wifit  direfied  (6  the  gScX^to  ^ITJlHu 

Hi  know  AM  caccrH    ^ 


I 
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4^t  DeMt  AppMMit, 

ofreeora.    faiow  the  trulh  dl^ftoft    K^ilWt  sit*  |L  I*  Triiu8At^P,l« 

be  forfciU      4  „^^  •  ^ 

hit  oblige-     A"®"' 

tioD,  and  he  ooglit  to  conclodc  fo»  otihcrwtfe  |ih«  pluiaitf  ^mwt  litvp  M  wfivcr  tlteftce,  to  hf^ 

nul  ti«l  record ;  and  of  that  cfH^iim  ma  til  the  Court.    Cm.  £•  |M.  pL  tC    HitI*  {i  SHs.  B.  ft. 

Corber  y.  Cook,    ■  Lc,  yv  vl.  114.    Midi,  to  Jirgo  EUs.  C  4*    Brett  «•  Sheplier4«  per 

Andcifon,  Co.  J.  if  A.  it  bouno  toeppctr  i«  B.  l^-'^f*  *  4>yi  Ht'  A.  goo  «r  tiif  i^r  totht 
doDc  court,  Sfit  no  frocefi  U  rftmmt^y  he  nay  prav  oqc  of  the  ckin  der^  of  the  court  to  take  • 
ooce  of  hU  appetrance ;  aixl  the  protboootary  iaiot  ibM  thiy  ba«t  focb  a  ccffiio  fiww  of  entry  of 
fucb  appearance  in  fucb  cafea  \  and  tbc  fam«  low  it*  wbcf«  0  0*  4^  ^  0§fmnMt€  ^  cMfft  iff 
htid^^i  or  (be  JuiHcet  do  not  coine  &c.  he  ooghc  to  (uyf  ao  appearance  recorded*  aod  if  the  other 
Miiy  pleads,  nul  ticl  record,  the  defendant  muft  have  the  record  ready  at  bia,  peril  t  for  C.  B. 
M  wmch  tbit  aftioo  waa  brooghtt  cannot  write  to  the  JutUeca  of  B.  R*  to  eetily  '•  roeord 
hitber,— v—PT  Boi  per  0ver,  in  debt  or  ivt/f^fi  ^^^Jf  i^rm  mmdfim$t  and  «#  th$  otpto  ||f  Aeiw^ 
mf peered gtath^  he  (hall  have  idem  diet,  ino  th^  procefii^  flwU  iQue  ag^iaft  the  ferae ;  out  wbcrd- 
ine  k^en  9$^^*  «'  ^he  day  rf  thi  extent  returncd«  tod  *  the  (me  ia  retoroed  waived,  the  baroo 
Iball  go  Ane  die,  aod  capias  utlagatoai  Iball  iflue  agaloB ibc  ynU\  ^uod  hta^tA  concrfli.  Dd* 
3t.  pi.  7.  anno  4  £li»« 

I'C.  138.  t5.  Dsbt  armni  hufiand  mi  wifi  fx^^utryf  of  hrr  fom^  hufr 

5^^^!^^  Yht  ^^"^  ^  hifiani  appearid  up^n  m  HfizenU  midMmld  hav^  fttf 
Prc.Vi.ono-  in  a  fup^rfidias  ftr  hinfM^  abne^  without  appean^oe  for  the  wife^ 
taiies  i^ii^,  which  s^t  fifft  the  Jttftioes  thought  be  i^igbt,  but  twoa  a  prece* 
Co'irtTouid  ^^"^  (hewed,  |8  £liz.  in  one  Sommbb's  caib»  wfad  wpmM  hav^ 
ni^t  ],•(  vem  put  ia  ftich  fiipeifedeatt  for  himielf  alone^  but  was  not  fuffered  fci 
thr  huf.  to  do,  but  was  compelled  to  put  in  appearance*  atto^ofsy  and  fu- 
t^ng  il',*^'  perfedeas  for  his  wife  alfo  5  whereupon  all  the  Jufticcs  held  now 
the  CoQtt,  accordingly ;  otherwife  an  exigent  de  novo  (haQ  iiTue  out  againi^ 
who  bitn«    Cro«  £•  ix8.  pK  a.    Mich*  iokxi  £Ub*  B*  R*    fiilford 

thought  itap  "^     ■"  . 

dangeroat     ^*  ^"*' 

praSipe,  at  laft  advtfed  thereof,  fnd  ordered  t^e  foperiedeas  to  be  ftayed,  without  rccofdii^ 

the  hufband'a  appea^ancp.    And  Aotrohos,  ooc  of  the  attornies  of  the  court,  faid,  that  it  was 

the  cafe  of  the  Lady  Malory  aqd  her  hufbandi  in  which  the  bufb^nd  brought  fupcrfedeUi  and  it 

wat  oot  allowed,  but  proctfi  continued  umil  outlawry. 

a6.  W.  A.  p-ifoner  in  tie  Fleets  V^V  hrnfght  U  C  B.  ^^  ^ 
habeas  corpusy  to  v\e  intent  to  have  him  afpeenr  t$  am  Brikifu^l  in 
debt  brought  againft  him  \  and  being  demanded  by  GoMe(bttr|^ 
•  Clark)  whether  he  were  the  fiime  party  again(^  whom  die  ori« 
ginal  was  brought^  confeilbd  it,  but  Rented  t^  4fpiff  Iv  #i&#>«Aif»  ; 
the  whole  Court  raid,  this  was  no  appearand,  wbertbf  lu;  WIB 
reminded  to  the  Fleet ;  and  the  plaintiflT  proceeded  to  the  oiit« 
^wry  againft  him,    Goldib.  1 18.    Hill.  A3  £Ux/  Afcoug^'k  Cife. 

27.  C^Tidition  for  appearance  is  not  uved  hj  remmfut  tha  n^ 
iojrnizance  by  certiorari.  Yclv.  207.  Trin.  9  Jbc,  B«  IL  Rdls 
V,  Pie.  ^ 

28.  In  an  aJSion  of  debt  qpon  a  kndi  being  entered  ifHo  U  iha 
Jheriffy  far  the  appearance  of  another  here  in  cow%  kiaiof  ariam^ 

£  433  1  ^^  tuhic'h  day  the  party  did  noi  appear,  but  two  days  efur  haiA 
appear ;  whereupon  it  beln^  moved  for  the  party  to  have  this 
appearance  now  allowed  cF,  and  fo  to  have  a  di(cH«rge  of  hie  bood, 
fbe  Coif rt  beld  clearly,  that  this  appearance,  Ihbtigh  after  the  dayi 
if  (0  be  att^md  for  a  good  ap^araneoy  and  to  be  a  fufficient  du« 
charge  ef  the  bond*  for  that  nie  whtrfe  term  la  but  as  one  day  in 
hwi  an^  io  wiia  ^owc^  of  by  tiit  Cgurt,  and  ih^  apppeanuice 


12  Jac.    Daly  y.  Frj«|r. 

;  29*  Appearance  injk^  Kint*^  R^n^K  i%  th^  defendjuit's  Jilmf 
either  ifcomnum  bail  0r  fincial  tally  if  the  a^fM  A#  ifMIi  hujf 
it  be  ^  9riginal^  then  tne  appesuvice  oiuft  be  tMfi^  r^ftf  fhilmr 
o|'  d>e  county  where  the  arreft  was.  But  if  Ac  appearance  be 
i»  lift/  CBtmnm  Pieas,  diea  H  Aiuft  be  entered  with  the  phiiaser 
there }  tut  if  it  be  h  hiO  (which  in  fetne  few  cafes  it  is)  it  muft 
then  be  entire  J  with  the  prothonatary.     L.  P.  R.  83. 

30.  There  can  be  m  appearance  in  B^  &.  ittt  either  bfj^ial 
9}r  common  hail\  for  it  is  the  putting  in  of  bail,  that  attaches  the 
eaufe  in  court.     7  May,  1650.  B.  S«  L.  P^  R.  84. 

31.  Giving  bmt  t^  appear  (hall  be  taken  as  an  appearance,  ib  ///'>r  #««- 


^t  in  fuch  cafe,  judgment  being  entered  by  mhil  iicit^  inftead  of 
dffaltamfecit^  is  erroneous.     Per  Twifiien,  J.    Sid.  32.    Hill,  it  !I1!^*up!m'* 
itr  13  CaTr  2.  B.  R.    Bargeis  v.  Kerce.  •  moid,  u 

32.  It  is  a  general  rule  ^at  where  a  defendant  appears  v$btn^  p.  R.  84. 
farily  it  &a)]  be  of  no  (brce,  uhlefs  fihe  plaintiff  fues  out  bis  hdtat, 
pr  bill  of  Middlefex,  and  within  a  fortnight*    Cumb.  244.    Pafch* 
.6  W,  ^  M.  in  B.  R^  Anon. 

.  33.  The  filing  a  writ  ff  habeas  corpus  is  not  an  appearance,  but 
a  procedendo  may  go  notwitbftaoding ;  but  if  bail,  either  common 
or  fpecia),  be  put  in,  then  no  procedendo  to  go.  Pe^Holt  Ch* 
J,  12  Modf  215.    Mich.  10  W.  3.  B.  R,  Anon. 

31..  An  appearance  to  an  indiifment  differs  from  appearmice  in  4 
^itiii  a&iony  where  if  there  is  once  an  appearance,  it  is  an  ap- 
pearance to  the  end  of  the  fuit  j  but  an  appearance  t^  an  inJi^menty 
is  of  courfe  but  of  that  terniyM^d  then  if  it  be  not  profecuted,  then 
the  defendant  \b  out  of  court  the  next  term,  and  may  be  out* 
lawed.  and  the  outlawry  is  a  convid^ion  while  it  ftands  unreverfed* 
12  Mod,  448,    Pafch.  13  W.  3.  B.  R.    The  King  v.  Fofter. 

35*  If  before  a  writ  be  taken  oyt,  an  attonuy  promifes,  to  appear 

to*it,  and  after  it  is  taken  out  and  (hewed  to  him  he  ought  to  ap- 

p^r,  but  it  is  no  actual  appearance,  but  if  f^ch  undertaking '  be 

after  writ  taken  out  it  is  an  appearance,    Per  Holt  Ch.  J.  6. 

AliQdi'4^'  Mich.  9  Ann*  B,  I^.  An<H), 

*   3^*  The  defendants  being  a  Ju^ice  ef  fiocty  was  found  guilty    • 

ti^PH  ^n  ii}fprmatiqn  for  puiUcioufy  ^ottHjjilHng  and  imprifoning  the 

fr^cutor  for  felling  ale  without  a  licenfe,  Wtbouf  ever  fumnmning 

nim,  orqdmittiHg  him  to  v^ake  any  defence ;  and  It  was  moved  that 

till  the  Court  &ould  eive  judgment  upon  him,  his  perfonal  ap^^ 

flforaneo  might  bo  difp^npd  V^itb^  ofs  a  o(iri  in  ^qurt.  Hndertaii^g  to 

^fpMr  for  binty  and.  this  was  infilled  upon  as  a  motion  of  courfe, 

fhich  was  never  denied  in  any  cs^e,  where  thp  puni/hment  will 

jrobably  be  only  pecuniary,  anq  not  corporal,     Bujt  this  was  op* 

foiind,  unl^is  tb^  defeodaqt^wquld  make  an  affidavit  of  ficknefs,  or 

'dirtier  reaibnable  excufe  i  the  Couf t  wer^  clearly  of  the  iame^ 

opinion,  and  faid  it  was  by  no  means  a  motion  of  courfe^  but 

jEnerely  of  jfavonr  and  ^ifcretixHiary ;  that  the  Court  has  z  rig^t 

,to  demand  bis  appearance,  and  whatever  the  puniibment  may 

^lappentorbei  his  public  iknd  perfonal  attendance  ia  court  b  part 

1  i  4  -     .  if 


^434  MlMflt    Affmnti^ 

•F  it ;  it  mm  mmrtd  Again  at  wntAev  dajs  hii  imki  vayiimgl)^ 
by  the  whole  Cpurt.  Afterwards  the  defendant  mmitd  in  pcm 
ion,  and  was  fined  $QoU  Pa{cbv?t  Geo.  2«  B.  R.  l>f  Kio|; 
v«  Harwood. 

♦  -( A.  2)    Where,  upon  cotntng  info  Ct)urt  for  imo- 
-  ^   ther  Purpofe,  one  Ihflll  be  obIige4  to  Aa^ww  19- 
the  Caufe  in  Court* 

■  ■ 

i^  T  T  £  wb/9  cmni  hy  taifiai  u^gi^tum^  w||S  compelled  U  a^in 
XjL  tQ  anttier^^  ixigmij  wtht  ch  was  4U  atu^er  fiat^  at  the 
prayer  of  the  piaintiff  ia  the  other  fiiit.    Br«  ti^d^Ma^  ^.  6r« 
cites  38  £.  3.  25. 

2.  One  was  ^r<(^/f  hi  md  0s  a  man  who  was  wbhin  agg^  ao^ 

«/tf#  !!»»&  19  r#ffiir  If  if  viiWid^  and  was  ^^dj^udgid  of  fu^  age^  and 

was  not  awarded  to  anfwer,  but  proce6  was  made  againft  him  to 

anfwer,  becaufe  he  did  not  come  to  anfwer,  but  to  he  viewed  i 

and  contra  in  the  time  of  R«  2.  and  that  he  wbo  is  within  ag6| 

and  ptzyet  in  aid,  and  awarded  of  full  age^  ihaii  anfwer  prefently. 

Br.  Refponder,  pL  8.  cites  2  H.  4.  6^ 

S.  P.  P«r        3.  Qp^a  rf  vouchfij  for  he  kas  no  day  in  court  to  anfivir^  and 

P*<^fi.pK  concord*  of  the  vouchee  14  H.  iS.     For  the  v<)uchce  ought  to 

88.  citei  14  he  viewed  iq  GOurt»  and  <itf  the  anfwer  lies  intBemuob  ^f^^ 

H.6.i9,ao.  tiHont^  againft  whom,  &c.  as  appears  31  £•  3.  and  ?•  21.  £•  3* 

der,  pi.  27.  cites  1 4  H.  6.    For  he  comea  for  other  ptirpofc.7— — ^-^^  M;/^fff  vfhp  ewmtf  mormeif^ 

?yd  reddat  i»  bt  vkvfott  (hail  not  be  cottpeUcd  to  «aj  wrr  to  the  i^iioii  or  voucher.    «r.  ]Ur> 
ponder,  pL  5S»  ciu*^  4^  £.  ;|. 


M.  jsi.  CB)    ^^^  4»all  be  faid  tf)f  Appearance. 

In  Cuftodia  MarefchallL 


Cro.£.6o5.  [x.^npHERE  fhall  never  be  a  decktrattM  againft  a 
Seidac-^'  X    cuilddia  mare&haHi,  but  whore  titre  is  a  cm 


flMtt  m 

commMiur 
Mrdingiy.  iM<i^  <^  the  part7,  ^  hctil  put  in  for  bim.  PafI  40  EL  fi;  R.  ill 
——Roll,    Holland's  cafe}  by  Popham.J 

Rep.  ai7. 

pL  iS.   Trin.  13  Jac.  S«  P, 


Cro.E.6o^.  rz.  Upon  an  <r^/^7/,  if  the  jfl^y  return^  ^opi  corpusy  Attlatfim 
pl«i*S.C.  ^^  cannot  declare  ogainJI  the  defendant  in  cuftodsa  marephaK^ 
without  declaring  againft  him  upon  the  original^  upon  which  tho, 
dpi  corpus  is  returned  \  for  there  is  no  reafon  to  commit  the  d^ 
'^ndant  to  prifon,  when  he  is  ready  to  anfwer  the  writ  upon  whieb 
^e  was  taken.     Pafch.  40  £1.  B.  R;     HoIland*s  cafe  adjudged.1 

%  A  diclarafion  was  delivered  to  one  in  cujtodia  marnchm^ 

wSo  tmmediaielj  reeved  hifuJeV  to  the  Fleet.    AH  the  Jufticel 

.lieM,  that  the  party  may  proceed  againft  him  upon  the  declacations 

and  ^eT'Tu^ment  fccmed  t|iat  nt  may  remove  into  B*  R«  aga&i 


t^R?; 


V^^^^H^I^  *    "'•f^^WW^^'?^  w'^^ 


hakm»  corpipi,    Sid.  90a  pl«  3*    HiO*  x^  and  |^  Car.  2. 

ilMU 


^  (B»  a.)    Notice  of  ^^{ipear^acer    How.   G«o<L 

f.  A  Oy&STION  weak  9f/fB  the  km  a^  fd  parliameni^ 
J\  tosching  notice  ta  be  gii^en  upop  the  co|»jr  of  proceA^ 
wbetbir  the  day  to  hi  ^xprijffid  in  the  notice  muft  he  tbi  ejjm'daf^ 
9r  tbi  i^pforance^day  ?  \n  this  c^fe  notice  was  given  for  the 
appearance-day,  whKh  the  Court  held  to  be  good^  This  motion 
was  after  judgment  $'  but  the  merits  not  Inlying  been  tried,  a 
rule  was  made  to'  ihew  cau(e  why  the  judgment  fliould  not  be 
frt  afide  upon  payment  ^  of  cofts,  but  no  caufe  was  ever  fhewn^ 
Notes  in  C.  B.  902.   Pafch.  6  G«  a*    Alfop  y.  Ba^tt. 

2.  A  queftion  did  arifcy  whether  iS\e  dof  t&  be  injirted  in  the 
'Enzlift  notice  t9  appear  upon  procefi  parfi)sint  to  the  )ate  »ft  dl 
{ttrHament,  Jb^uld  he  tbi  iffoh^day  of  the  return,  ir  tbi  auart$  fit 
fojl.  Court  held,  that  it  muft  be  the  eiiMn-day,  which  in  thia 
court  is  die  return-day,  and  not  the  quarto  die  poftj  whi^  is  only 
a  day  of  grace.  Notes  in  C.  B.  204.  Trin.  6  and  7  Geo*  I9 
Alfop  V*  Nichok ;  cites  Dyer  269.  pi.  %\.  Co.  Litt.  13$; 
Finch.  427.  Carth.  172.  Sidf  229.  Salk.  626.  pi.  8.  mri» 
|rej  and  oroad,  id.  9.    Davis  and  Salt^« 

3.  Upon  hearmg  counTel  on  both  fides,  and  sfter  taldi^  tin^e 
jo  confider,  the  Court  were  of  opinion,  tiiat  a  mAu  to  appior  om 
Monday  yantiary  21,  as  tbi  rgturn^day  of  OiEtaV  HtO.  was  bad  i 
It  ought  to  have  been  to  appear  on  die  20th,  which,  although  it 
ht  Sunday  is  tbi  trui  din  of  the  return.  Notes  in  C  B.  20& 
jbill.  7  Cj.  ^.   Qreen  v.  Watkins. 

(C)    IFio  are  imumdobk. 

\\.  TF  aa  a^tumty  of  tbo  Onmm^PUas  fun  an  a^n  diere,  be  'f'^^-  J^ 
X  (hall  not  be  demanded,  bccaufe  bo  tf  fMfp^id  akaays  ptifak  f'i^'^ 

.siding tht  Court,    aQH.6a44.b.j  alp.'  Fer 

BrowBMd 
Vewtos,  tlioiigli  If iwtoa  htkn  hM  •  coauib 

1.  An  ifArnfotion  wis«chibited  ^g^fi^  tbo  OaAos  brovhm  of 

f.  R.  t^r  abufes  and  milSemeanor^  eommitted  in  hia  oflke.    He 

at  firft  reftifed  to  appear  in  perfon^  but  oflRnred  to  appear  by  at* 

tomey  s  but  dm  Court  were  of  opinion,  thait  be  caa^^  ^^^or  fy 

.  0tt§rHiy<^  in  2|S  much  as  be  waa  an  officer  of  the  Court|  and  pre* 

«&uattik  to  ht:  ajwajfft  .fgiS»S^    Sid^  %^.  felfcht  1$  C^r..  9.  &  R, 


•  •  •  /  ^ 


P)  ^ 


t43l  IPefiWrttf  "ApiNargMiu 


(D)    At  what  *time  the  Parlies  are  dmanAibk^ 

Fitzb.Jour.  fj.  T^an  adion  of  deity  after  »  dtmurrir  uptn  the  iUtt  in  bar. 
gL^a^tc         1    ihe  plaintiff  is  dcmandable.    20  H^  6,  44.  b.] 

After  dcmorrer  joined,  if  the  Court  gives  a  day  over,  the  platntiiF  or  demandtnt  i<  demaodable  et 
that  day,  and,  thccciore  tbay  b^  aoaluit.  COmUft-  tM*  b.-  lo}  tM^in  J44iffg..atcff  9  H.  ^  5.  »^ 
^R.a.    Nonfuita^.  ^. 

[  436  ]      [2«  If  the  bijhop  firiijfts  a  msm  tp  be  •  h90^ri  fr  mMlier^  he  fi 
pot  dpmandabU,  but  judgoient  fliall  be  giyen,    20  H.  6,  44.  b.j 

3«  Where  the  ffitoni  iilivirqne^  is  ««f  Jfrv4(lt  tl^e  oefendanl 
(h^l  not  compel  the  plaintiflf  tp  cpunf  9ig^nu  h(m>  thovgl^  he  haiji 
clay  by  the  Roll.    Br.  }ours>  pi.  ts*  cites ^i  £«  3.  43. 

Br. Joarnrt,      ^,  /«  form^dqif  tfac  tf /r4i<  m^y  appgar  af  (if  j|ir^  1%^  and  ^a]| 

llcf-l-Tr?  ^^  ^^  ^"**  ^^  ^  **^  ^''^^  '^'^•^  **  ir%^bt  hearing  dtt€  mrfi^ 
Uriff,  p].'   bitwegn  the  prfi  daf  and  the  fourth  day^  aod  6>C  ^  >.t  (Ml  Aqjt 
S91.  citct    ^bate4     br.  Jours,  pi.  33.  cites  24  £.  |«  ^, 
^'  ^'  5.  The  //fftfur  //  not  bmnd  to  ^pjf^.  at  thf  f^J^  day  uid^s  vn 

ffrtt  9/  right  after  ibi  mlfi  J^ngiL    9^^  Jckumes^  i\*^V*.  ^^^ 

24  C.  3.  H* 

6.  In  dfht  agoing  exeeuforsy  tber  were  at  ijfug^  an^  ^e  (^Mvrf 

refe  and  were- going  u  thiir  hotifts  afierJhf  inquiji  c^arg^  ^ni  pi^ 
$9fithiry  and  after  they  wire  warned  that  the  infuefi  was  ready  ia 
gtvi  their  verdi^^  hy  which  theycame  back  and  woiud  not  demand  tl^ 
plaintiff^  becanfe  the  Coiirt  was  rifen  ;  but  took  their  verdiA  m 
eafe  of  the  Jury,  fo  that  theynaight  take  meat  and  drink  and  go  C^ 
bed^  who  found  for  the  defendanf^  and  the  ju/lices  charged  thm  Xfk 
femaii^  together  at  their  eafe,  apd  f9  ^muiaek  thi  ne^  day^  wh^ 
the  Court*  is  fittine,  an^  give  their  veriK^  >ga>in>  $^pd  9ot8|  att) 
then  the  pUnntifffiail  be  denunukd^  and  may  be  namfmUd*  Br*  Ver% 
dkS,  pL  Q.  cites  a*H.  4.  2|*  2^. 
tr.  Touri,  j^  in  j^rmid^^t  d^maniari  hdimfiniahh  the  firft  day^  and  it 
{|  c  "^  ^^  ^^  ^^^  {looie,  and.  no  efibign  be  pift  fojr  hioH  die  cbj^it  Jhaff 
be  reamied tht  firji day^zsA  jnagment  flial!  be  given  tq^ tiys  flm 
fourth  day  after.  .  Br.  JDefiiuhi  pi.  23.  oites  12  H.  4.  per  Hank. 

8.  BiKt  the  tenant  has  no  oceajim  to  appaar  befrre.  ^  fornrfk  day,^ 
w^  the  entry  is'  obtu}it  fff  ouarto  die,  &^,    Ibid. 

9.  In  account  the  pl^intiR  ihall  mt  be  (iemanded  to  be  nonfuited 
m  the  M  di9t  ttot  tHl  the  (oatA^  dayf.  )?er  Hank,  dorij.  Br« 
Jours,  pi.  63.  cites  14  H.  ▲.  19^ 

BefaoUia  .     10,  Ctt§trainwritofrigbt^dsafipe2j[^t\kvA\^n.    Ib^i 

writ  of 

fight  at  tlie  firft  day,  it  perealfrtory.    Br.  Joura,  |»1. 86.  eitcc  Tilth.  Dtost  S7. 


Br.joitft,    •*   II.  In  aJSfe^  if  day  is  giVen  to  the  paitiea  by  ae^rmumtt  U 
jl.^4o.citei  Jf^gjhninfter  15  Pafcb^i:^  the  parties  fliall  not  be^/demaiiijed  tiH  «S# 

^thday.    Br.  Demand,  pi.  12.  cites  |  H.  ^.  4. 

12.  But  where  day  is  given  Die  Luna^  or  Die  Mortis^  &c.  they 

(hall  be  demanded  the  very  day^  quod  nota.    Ibidf 
Where  fhc       13.  Where  a  man  in^arks  t9  mdaj  certain^  there  hie  appee^^' 


0liei  is  tfncp'd  at  ivery  day  aO  the  term^  fo  that  he  otnnot  be  non«  \%j*nfrMf^ 
fuited  |n  this  term ;  and  fo  fee  that  there  is  no  diyerfity  where  he  oUthtli'^ 
imparles  the  fiune  daji  whether  he  imparks  to  no  day  cert^n,  ancf  wty*  to  aU 
IRpheCfaer  he  imparles  to  any  day  certain,  \it  it  in  this  term,  or  in  ^^^  ^^ 
mother  term  ;  for  whn  any  Jay  certain  is  ghnny  bt  is  demandabh^  ^r^dami^ 
f$ntra  where  n9  Jay  eertaitt  is  given.    Br.  Departure  '\t\  Defeice^  a^eattkf 

rf.I.3H.  6.  14.  '  pUm/MTf./ 

km  k  U  o(h«rwife  where  the  imptrltfice  ts  ir  ^r  ter$^  dejf  i  he  is  fueh  ^dc  tk^  W^  *^^  "^  ^* 
IhmhMU  tiii tki  day^    Jcok.  St.  pi.  ^S*  ad  fiocm. 

14.  In  vjrit  9frtg^  die  party  is  deipandable  at  the  fir((  day,  an4 
eitbign  lies  at  me  h^  day,  therefore  the  (hcriff  cannot  ferve  tl^e 
ikrrit  aftef  it(  but  d|^  fourth  day  is  for  appearance,  and  this  by  th^ 
curtefy  of  the  law ;  per  FVifot  \  biit  die  entry  is  quod  querens  ob-r 
tulit  fe  4to  die  agatnft  the  defendant)  et  ipfe  non  venit.  Br*  Jours» 
fl.  7.  cites  33  H.  6r  42. 

1 5*  And  per  Lakon,  he  who  is  bomid  to  appear,  his  appearance 
Jba0netierem)dedHer4seafi$ditillticJmrth  Jofjkc.    Ibid. 
.  t6.  Audita  fuereia  up§n  a  rekafe  made  after  judgment  in  trejpafsy 
and  ve»  fa.  iffmdagainft  him  wm  releafed^  and  the  fl>erif  did  net    . 
return  the  writj  and  the  d&fendant  prayed  that  the  pUnntiff  be  de-  [  437  ] 
mandedy  et  non  allocatur ;  becaufe  the  writ  is  not  returned  ferved 
notwithftanding  he  has  day  in  Court,  .  Br.  Jours,  pK  si«  cites  6 

£•4.9. 

i;^.  i^  the  grand  capcy  $r  tetit  eapi  returned^  die  tenant  ts  de» 
stsj^Ue.  per  tot.  Cur,  and  becaufe  he  w^  not  demanded  tenant 
lie  ^fought  writ  of  error  dsereof  upon  the  recovery  1^  defimlt. 
Bn  Deinuid,  pL  11.  cites  %i  H.  j.  31. 

t8.  At  common  hw  upon  everjr  continuance,  or  day  eiven  over  tetit.N«» 
iMlbre  judgment,  the  phintiff  might  hsivs  been  noniuited,  and  ^}m)^^ 
therefore  hfire  the  Jht.  a  ^.  4.  [cap*  7.]  i^ter  verJili  gipen^  if  uAmmJ 
jfhe  Cnirt  g0i¥  a  dayte  y  admfed^  the  ptaintsj^  was  densemdaUe  at 
that  day,  and  therefore  might  have  been  ooniott  which  is  now  re* 
medied  bv  Che  ftatute.    C&.  Lite.  139.  b. 
.'    f  o.  Tfte  Sfirenc4i  as  to  the  demand  is  dius,  (vis.)  that  tlie  ir« 
fen^nt  9r  tenant  is  not  demandable,  but  upon  the  ^arte  die  pojt^ 
'j>ut*'th<^  plaintiff  may  be  demanded  prime  ate  placittj  and  for  nonr 
appearaiice  may  be  nonfuited.    Per  Holt  Ch.  J.  Carth.  tjr.  HUK 
^&  3  W,  Ik  M*  i?  B,  |L  in  c^e  of  Clobery  v«  die  Bilhop  o(f 

20.  Wbeiie  efpptdutfife  ^  hail  is  nof  put  in  accordioe  to  the 
paper  a^  in  eight  days  we  muft  examine  the  matter  in  Cx>urt  and 
make  a  record  and  give  judgment ;  it  is  a  queftioii;  whether  haU 
muft  ht  filed  within  eight  davs  after  the  writ  returned)  or  after  it  if 
returnable ;' per  HoU.  Cumb.  316,,  T^i^.  ^  W*  3;  ¥•  K*  ^^^^ 
«y.  Butler  and  UXf 

ai.  An  erder'vm  madei  in  CImcejy  that  the  defendant  fiauld 
^iar  gratis  at  the  hearing  %  this  tinpltes  that  he  fliould'  not  pray 
Aiy  over.  Per  Lord  C.  £ng.  %  Wiqs's  Rep.  if>%.  Trin/172^ 
J^vcifc  V.  O'CarifJ.        "^  ^^ 

.\  .     '.-.^  (D.2)    PWtt. 


4t$y  DtlMftf    Apjetvmttri 


(D,  2)    Plaintiff*  DemandaUcw 

In  what  Cafes* 


I.  C  Br.  T*  A  MAN  was  out-Iawsd  hy  Mtm  of  y.  S.  hujhndnum^  anf 
Scire  Facial  j\,  camt  by  capias  utlagat^m^  anijaid^  that  at  the  dof  tf  th$ 
Sord^ry^  9^f^  furthajlfd  be  wqs  hoftUr^  anc|  im  ttefifondman^  by  whrch  fcirt 
vadiftbe*  fiicias  ifTucd  againft  t^C  jpIaiotiiF,  wl^  catne  and  maintained  the 
^iK j><  vrit,  and  jthcj  wefc  at  itiue,  and  per  Cur.  t}ie  plaintiff  is  not  de^ 
ScpWntif,  ^^>Xi&^^  5  for  his  fuit  is  determined  by  the  out-Iawry,  and  be 
necbing  '  Cannot  he  nonfuited,  nor  can  be  dedare  i{ppn  the  original  \  contra 
J*"  ^  in  fcire  &cias  upon  charter  of  pardon  after  out-|awry  }  for  there 
fwtrd  i^^  the  original  is  revived,  and  he  may  dectare,  and  the  other  (haD  an-* 
defendant  iWer,  and  there  the  plaintiff  may  recover,  qr  be  barre$(|^  s^  {l)c  i^ue 
**^?^rf"*J  is  fpun4.    Br,  Demand,  pj.  55.  cites  %i  H:6/st^  ' 

vid  II  ioun4 

sgaint  bimi  tlica  tlic  sward  (h»U  bc»  tbtt  ibtpbUitiff  f^ic  iMduaf^by  ]m  ^nil* 

I^.Kiiqaell»  2.  In  itbt^  they  were  tft  iffue  n^n  Aeeialty  $m  ^  faQm^  apd 
V'^  ^^^  Jury  ctarg^J^  and  upon  this  die  iefenaant  confeJfeTtBe  deed^  and 
iiewcd  noLattea:  incpnfcieoce  oif  daimiges;  by  which  the  tngoeft 
\pras  charged  upoi^  the  damajjcs  and  co^  and  came  hack  i  aul 
^erefere  at  this  day  the  plaintiff  (ball  not  be  demanded  \  for  1^ 
(ball  not  be  nogfajteil ;  for  becaufe  he  bas  confeiled  die  iffiic^ 
du»efore  the  jury  is  now  only  an  inauffi  »f  t^jiuy  at  which  diect 
Ihali  AQt  l^Auy  pfot^  cf^m^Mded.    Br.  Joii^s,  1^  sSt  ^^  <^  £4 

[  438  ]  (£)    To  ivi)at  Appeara9oe« 

[At  what  Time  t^e  Parties  raaj  appear  and  pleadi 

in  RefpcS  of  the  Adion.] 

Seetk.  i^Mi.  £l«  T  N  r^Uvin^  if  tbe  ^seefi  conttmui  tiU  a  ffwies  I0ufs  out  of 

tiBuaiice(B)         I     Chanc«ryt  and  the  Jtierif  tbereufsn  returns  m  Bank>  that 

•I'd'tL?'  ^'  ^*^  dejindanf  claims  pr^perty^  though  by  this  writ  np  day  is  exprefsly 

aotcft  tbcre.  ^ven  to  chp  parties^  but  to  the  fberiii  only,  to  excufe  his  contempt 

for  not  ferving  the  prpcefs  before,  yet  uf^n  the  return  of  this  ivri^ 

tbiif^ties  may  appear  ^nd  pkfidt  fcilicct,  the.  i^aintiff  ou^  declare. 

And  tbe  defendant  plead  tberi^to  i  and  this  wiO  pot  be  erroneous^ 

for  there  is  no  other  writ  to  be  fued  afier  this  fvrity  and  therefore  if 

ihe  parties  cannot  plead  thereto,  they  would  ie  at  great  mi/chiefs 

Trin.  3^  £1.  B.  R«  between  Qa^en  ^4  Lud(ow^  adjudged^ 

Quaere.  D.  8  El.  246.  67.]  * 

rs.'  .^^in-  tbt^  cafQ>  if  tbe  pimes  ho  reptmo^iris  AfscbaeBs^  gni 
Mthhg  is\  49^  '»u  ^enn,  nor  itll  iafier  (gfterx  Jfct  ,at  Ais  tcrm'tl\c 
fartiis  may  apfnufr  and  plead  if  they  will,  Tjin^  7^^  1^  &^^\^ 
twetii  Gaww  aiid  Luaow,  adjudged.  J 


\ 


(£.1)    A^ 


MMt   Afp»mio<&  45i 


t*    ' 


t  • 


(E.  2)    Appearance.    Aided  br  it$   What. 
Defefts  in  Mefne  Proccfj,  &(*. 

U  WT-^^^  ^^  Sufi^  dw  frxi^  urns  €OMtmueiin  Epx^  airf 
.  yV     becaiife  h  wias  weB  confinucd  by  the  record,  and  now 
the  defendant  is  ready  in  court,  die  proceis  *wa9  awarded  good^ 
Br •  Difcoofinui^cfc  dc  Piroceft,  pL  15.  cites  38  &•  3*  20» 

2.  In  a  hah  Court  ^^  fummont  was  it^  fwijU  C9ramfe£fat9rihus^ 
mod  in  ibe  kell  thii  vtord  ((^am)  was  wantiqgi  and  the  Undnt 
appHtr^d  4Mi  pUaM%  and  loftf  and  for  this  cauCe  broiigjbt  of  £dfe 
iudgmetit,  ct.lion  allocatur ;  lor  wfa<n  be  appears. by  the  funmibaf 
M  fliaU  not  tike  advantage  to  fay  be  was  not  wdl  fummoaed^ 
Br.  Sudit^^s,  pi.  aa.  cites  46  E*  3*  30. 
3»  £#  .if  He  be  fffmgneis  for  tdl  ttui^  affirms  the  fummons.    fbid. 

Ae  deftnit^i  dleitd  acquiikmee  rf  the.  teftator^  aad  writ  im^ 

^gainft  lh9  txH^Mrt  u  ai^iHr  U  it  returnable  O^  Hill,  and  ti^ 

fimff  rgtmmfd  that  b^warmd  tbtm^  and  thty  did  ,n^  foim^  by 

^which  the  4«fend&urt  went  cf^    Br«  Peremptory,  pL  4f*  ^^  47     •        1 

€•  J,  244      '    . 

.    5.  If  a  jkMft)  itivi^j  iy  m  t(;ri>,  wW#  A^  #:^i&/  h  €omt  if  tmotbit^ 

ftt  he  flndt  anfwer.    Bxv  Refpmder^  pk  12.  cius  12  (L  4.    f  ^ 

Hank.  ^ 

•  '  6.  ^a^  imp^iii  0gm^  a  fatrmumd  imwfikint^  uibo  tMiorsd  at  Br.  Proc«f% 
sfttk  difirip^  and  iU^  /&«r  /it^  f^$  it  notfirvid  againjl  thi  inaa^  f;^]'  ^^ 
Jfmt^  Mni  fKij^d  9iw  p$nfy  et  non  ^Qcatur^  but  were  awarded  to 
mti/fvnv^hi^i^.tht^y  appeared  ;  and  Co  it  feems  that  a  mfccntinuance 
^fpncifi  is  OQtMitefigl  ivbere  tbe  parlies  appeart  fo  that^udgmeitt 

IS  upon  their  plea,  or  at  appear^nce^.and  not  iffion  their  default. 

But  ofterwife  itfeeiM  of  dijc$ntinuan€e  ofprocffs.   Br.  Difcontiri^-  f  43^  1 
."soce  de  Procefei  pi.  14.  cites  9  H.  5.  3.  and  fays  that  fo  it  feem^. 
,Bn  Ibid..  pL  %,  which  cites  3  H.  6«  3« 

•  7.  Default  after  imparlance  in  a^icn  real  dr  pergonal  an  the  part 
ef  the  drfendanty  tenant^  $r  vouchee^  is  pereniptory,  and  in  the  one 

«cafe  the  plaititiflF  fliall  recover  his  debt  and  damages^  and  in  the.  ^ 

other,  the  denuuvj^t  fball  recover  feijin  of  the  landj  without  petit  « 

cape  being  awarded,  quod  nota.     Br.  Peremptory,  pL  27.  cites  .  - 

j8  II.  6.  33  &  39  H.  16.  17.  • 

8.  Seire  facias  out  of  a  fine  was  returned  iarde^  and  tke  plidni^  Ani^inm 
hroiq;ht  ether fcire  facias  returnable  15  Mich,  which  was  not  a  com-  "  '*  */>/#• 
tnen  day^  but  too  hte  ;  and  per  Moile  and  Chocke,  when  the  party  ^/^ 
appears  tbb  is  no  matter.    Bu  Jours,  pi.  36.  cit^s  9  £•  4«  i8«      tWmtht 

the  retam,  yet,  if  he  has  oolf  %\  diyi,  if  he  appctrt  it  is  food,  and  he  ikkli  be  eoop«IIcd  10 1»- 
fwer ;  and  lo  it  was  by  award ;  <|uoa  n^ta.    Ibid. 

Where  HI  ^^f^cufo  is  awarded,  and.  the  ttaant  «p]»eai«»  he  fii»U  be  compelled  to  anfwer,  per  Necd^ 
kam.^   %x,  ProcclS)  pi.  #1.  cites  ^  E.  4.  s8. 

And  per  Dtnby  aad  othcn^  *^  ^  «9  ^fw/rdei^  aad  be  sppeirs,  he  fludl  anfwer.  Ibid* 

.      .  9.  Note, 


I}9^  iOektSti    AppeafaJie<f; 

9.  Note,  per  Moile,  Jf  the  procefi  be  mJcintiHuiJ^  jet  if  fki 
party  appears  he  ihall  anTwer.  Br.  Relponder,  pi.  47.  cites  9  £i 
4-  18;   , 

10;  And  in  a^e  if  the  tenaxi  he  mi  Machii  fifiitH  iajt  tfibcr 
the  day  of  affife  he  (hall  not  anAver.    Ibid. 

1 1.  Jlnd  In  ^hir  aiHws^  if  there  are  not  fifteen  days  betweeit 
the  tefte  off  the  writ  and  the  (btr  of  the  return,  the  de^dsint  fluB 
not  be  compelled  to  anfweh  PerCbocke4  Br/ Refpdndef^  ]pl.  47. 
dtea  9  E.  4.  x8.  ' 

12.  But  in  dioTe  cafei  k  feem^^  dxat  hi  9n^  u  fbad  tfis  tx^ 
iipticn.    Ibid. 

Br.  Tottrt  ^3*  ^'^^  P^  Needham^  if  dtflrefi  ijfUet  hffM^  *r  ^^dp^fi^^,  «vi^/ 
1*1*36.  s.  K  ''  j*«W  *^  i/wr/w  fflpiVi,  and  the  party  appears,  he  (hall  be  com- 
citfliSi  c.    pcUed  to  anrwen    Br.  Refponder,  pi.  47.  cites  9  E.  4.  it. 

f  4.  Bui  ^  hi  hds  day^  which  bt  night  n$t  to  haw  if  the  law^  he 
ihall  not  be  compelled  to  anfwer  f  h<ne  the  diverTftyi    Ibid. 

i5.  Mifcontifiuance'  df  procefs  (as  where  Bm  pr9cefi  is  awatiei 
fbr  ttmtber^  dr  mifreturned}  may  ivdl  be  aided  by  appearance  of 
the  parties  |  hut  difecntimutnce  in  appehl  ofmuriir  is  not.  Cro.  J; 
t%%.  ph  4.  Trin.  9  Jac;  B;  R.  in  cafe  of  Bradley  v.  Banks, 
leak;  335.  tti  The  error 'affigned  in  ^  judgment  in  affmnpftt  was,  di^t  tbt 
>i.73.a.C.  Jefcndaht  #as  fued  by  Ae  mm*  of  Sff  Fi'ancis  Fortefirtfe,  Jtw/Af 
§f  the  B^th  only,  when  be  was  both  Knight  of  the  Bath  entd  Barom 
met ;  but  betaafe  he  appeal^  to  that  name  and  pleai^Ml,  the  judg- 
tnent  was  affirmed.  Crd.  J.  482.  pi.  I5«  PaKb.  16  Jac.  B.  R. 
Sir  Francis  Fortefcue  v.  Markham. 

tji  Vfhcrt  Judgfhent  is  ^en  hj  default  upon  sfroeeft^  and  there 
was  no  appeafance,  the  proce&  tftx^i  to  be  accor«p|^^o  law.  Bki 
where  it  is  given  upon  verdiQ  or  by  default  afUr  the  par^  has  ap^ 
peared  and  pleaded^  there  a  mifconti  nuance  will  not  hiut  af  thi' 
common  law ;  for  die  defendant  flipped  his  advantage  whea  be' 
appeared  and  pleaded.    Jenk.  57.  pL  5. 

x8.  At  this  day,  \{ judgment  be  ^iven  bj  defautt^  a  AfcOnAnuancti 

or  mifeontmuance  before  appearance  is  not  aided,  but-  fool  judgment 

is  reverfible.     A  midcbntinoance  is,  where  the  continuance  it 

made  by  undue  procefs ;  a  difcontinuance  is,<  wh^re  no  continuance' 

is  made  at  all.    Jenk.  57.  pi.  5. 

to  Mfe  im<       19.  jyirong  proceft,  as  a  fummons  mftead  of  a  fcire  facias,  or  m 

Siil^defnid.*  ^*P*^  inftead  of  a  venire  &cias,  is  cured  by  appearance^  for  upon 

•ttc  juftified  defendant's  appearance,  the  proceft  is  at  an  end.    Jenk«  57.  pi.* 5^ 

by  capUs 

tJmSk  •  mit  comoacaccd  ^inft  the  pbintilFUi  as  iafarior  Court.  PliintiiF  demuritdf  bccMifc  it  n^at 
BOk  (bcwn  thM«  funuDons  w««  iiBicd  fir  ft*  nd  inferior  oouru  can  award  no  ciptaa,  but  oo  a  fuok- 
Bona  firft  returned.  Per  Hale  Ch.  J.  A  fault  in  the  procefs  is  aided  by  a)}pearanct»  dec.  yet 
*  ialfe  imprifonment  lies  here  on  it,  and  Che  officer  cannot  juUify  here  at  upon  proceb  out  of  the 
Couru  of  Wcftrntofiev.    Vent.  tao.  Trtn.  a4<Car«  a.  B.  R.    Read  v.  Wilmoi. 

Appearance  aids  trirmr  in  procefs  where  a  capiat  ifluet  without  an  attachmeilt  in  an  itifcrior  couHjl 
%  Ld.  Raym.  Rep.  i$^\*  Mich,  %,  Geo.  a.   Blcnkiofon  v.  Ilea. 

[440]*  .      . 

Cro.  J. 31 1.  20.  Deht  was  brought /5r  40/.  hi  the  pltnies  capias^  an  entrf 
Mich?  10  ^'^^  made  upon  the  RoU  ofthe  procefi  quod  qucr*  obtulitfe  inplacit$ 
Jac.  B.  R.  deifiti  40i.  At  the  exigent,  the  defendant  appears  and  confeUes  the 
LoveUcc  V.  ai^oa^  the  plaintiff  has  judgment  upon  it*    The  bid  appearance 

taket 


4i^  tw^  ail  Afeoodnuancei  and  bid.  pvDce£i  Wfere  it;  Juid  the  J^'P^- 
£ud  wonU  4)0i»  in  the  obtulit  fc,  is  fuperfluous*   Judgment  affirmed 
in  error.    Jcnk.  341,  pi.  09. 

%i.  It  viwaffinned  by  Keeling  J.  tl\at  the  law  is,  and  hatfa  been  Denied 
adjudged^  &at  ill  additim^  ^r  no  additioH^  is  cured  bj  the  appeamce  ^*J|^*  ^ '^^ 
ot  the  party*    Sid.  247.  pU  ix.  Pafch.  17  Car.  2.  B.  K»  in  cafe  ctfe'of'tb« 
dF  the  King  V.  Warren.  ^^^' 

22.  Though  one  do  ofpe(ir  in  cntrt  vpom  die  ntum  ifiki  writ  ^^ddock. 
iffiud  forth  againft  him,  yet  be  doth  not  admit  tbi  writ  $0  bt  ^09d 

by  fuck  his  appeanuMoei  for  be  cannot  have  ojrer  of  the  writ  until 
the  party  hath  declared  againft  him  (Hill*  224  Car.  i.  fi^  R. ).  far 
kt  is  arretted  upon  a  warr^uic  made  by  Jriie  Sheriff  upon  the  r^eipe 
of  the  writ,  and  doth  not  fee  the  writ.  And  the  law  wilt  noe 
prefume  any  pcr(ba  to  admit  a  things  which  be  knows  not  wbat 
it  is»  and  may  be  prejudicial  to  him  to  admit  it*    L*  P.  R.  8|. 

23.  If  one  ^pfiur  ijf  a  namtj  t/uUci  i$  n^t  in  truth  Kit  rtgii 
imme^  and  thereupon  the  plaintiff  declarpsiig^ft  bim.by  that  ilamc^ 
be  ihall  be  efiopped  after  to  iay  that  he  is  not  right  named  (2Q^O^ 
1650.  B.  S.)  far  he  ihaH  not  be  fafiWed  to  is3l«  »dvaota^  of  his 
own  wrong  to  prejudice  another  theteby.    h*  ?» R.  S5« .    . 

24.  Where  xht:  fi^Procfp  in  an  inftritr  court  h  a  capiasi.{yAixii 

ought  not  to  be)  it  is  (alved  by  an  ap|>eataitce«    Lutw.  954.    Be*  1 

caufe  the  defendant  hath  by  .Lis  appearance  admitted  the  j>roce6  - 
bjr  which  he  is  brought  into  court  to  be  legsd«   If  P*  lU  85« 

25.  Error  in  Bnettr  Court*    The  error  affigned  was,  that  there  Ci#.j.»at* 
was  no  fummonsi  and  for  that  cited  2  Cro.  x68.  which  was  (aid  «  j4*b^r* 
to  be  tqe  £|me  cafe  with  this.    But,  per  Curiam,  it  was.  held  to  Pratt'T.' 
ht  weii  enough  i  for  bv  appearance  an  de&ults  before  are  fa!ved|  i^oa. 
though  it  be  m  an  inferior  court;  and  lb  Wylde  laid,  it  had  of  late 

been  conftandy  ruled,  contrary  to  a  Cro.  io8.  Fretm.  Rep.  468. 
fl.  641.  Trin*  idyS*    Wheeler  v.  — — 

26.  Exception  was  taken  to  a  ntum^  becaufc  it  was  faid,  corpus  L4-  Itayai. 
pr^aC  &c.  parat  baboo  &C.  libieunqug^  the  which  is  uncertaixi,  ^/^J*  p 
and  not  according  to  the  farm  of  the  returh  i  for  thbttgh  the  writ  accor^ii^^' 
be,  that  bojboulabavi  the  body  in  tho  Kin  ft  Bench  ubicunqui^  be-  ly* 
caufe  it  is  uncertain  where  &e  Court  (ball  be  at  the  day  of  the 
return,  yet  when  the  day  is  come,  be  ought  to  return  the  body  into 

court^  which  then  is  in  a  place  certain,  and  not  to  faj  he  bad  the  , 

body  ubtcunque,  the  which  the  Court  (aid  was  a  blunder^  but  it  is 
aided  by  the  appearance.  Skin.  444*  Trin.  6  W.  &  M.  in  B.  R« 
Wilfon,v.  Law. 

ay*  if  the  wurit  and  return  had  been  ill,  the  appearance  had  aided  ^d.  MAym 
It,  tf  the  partr  apfears  and  pleads ;   but  if  he  appears  and  tabes  ex^  s^;^s  P 
ception  far  a  defea  in  the  writ  and  return,  llich  defe<ft  is  not  aided  by  iyre  j/ 
by  appearance }   but  if  he  pieads  over  he  waves  the  advanti^e  of  ^ut  ^^a 
iich  exception,  and  he  was  ruled  to  proceed  to  trial.    Per  Eyres  ^Jj^'JJ^ 
j.  Skin.  554.  Mich.  6  W.  &  M.  in  B.  R.    Wilfon  v.  Law.        aenunon 

the  pT(Kti09 

thts  appcanace  mli  mot  aid  aay  doSoGtt  hi  the  proceii ;  but  if  to  thit>  the  other  judges  gave  ■• 

a);::;:Ofl« 

a8.  A   • 


jjf  ike  fckij  ana  fo  might  ht  before  am  pone  i£Ried  out.  An^ 
judgment  was  reverfed  for  diis  error,  for  rio  appearance  can  M;^ 
dttt.    I  a  Mod*  514.  Tritu  t3  W.  3.  B.  R.    fiidolph  ^i  Veal.  , 

89.  Scu  fa*  $ipott  a  Jhu  nHmtii  die  due  namber  of  dtfs^  ^aufk 
ihi  t^  4im  riturt^  and  that  writ  did  paitaiice  oT  the  natirre  of  n 
real  afiton,  yet  if  prty  appeared  and  pleaded  tb  it^  it  made  it  §ood« 
Per  Hok  Ch.  J.  11  NIod.  4^2.  Puicik  13  W^  3^  B.  ft.  iii  dde  of 
Wilmot  ▼<  Tiler.  • 

30.  89  if  writ  $f  tivtwini  i§  livf  a  fim  VMmh  fifteen  days  1)e-. 
tivten  die  tefte  and  return^  yet  if  party  appMTy  and  fine  be  levied 
k  is  good*  This  indeed  isft  been  after  <{Ueftiooed  by  (bme  judges^ 
km  waS'adjudged  to  be  a  ftaled  dodrine^  and  needs  no  new  ierae:> 
iient>  for  if  the  defendant  appears  and  aliTwers  without  tricing 
adviantage  of  this  Ihult  of  the  writ^  as  if  it  w^e  in  affife^  and  bs 
liot  attt^ed  fifteen  dayl  before,  the  fault  of  the  writ  is  diereby 
cored.  Fer  Holt  Ch.  y  .12  Mod.  45s.  Ifi  c«&  of  Wilmotn 
Tiler. 

3^  Irrtgklsrify  rf  thi  Mhmj  rf  a  inktalH^ 
appearance^    Per  Cur*  Ld.  Raym.  Rep.  7b6<  Mich^  13  W.  31 
Wahgrave  v.  Taylof . 
sSalk.sSs.      )2.  Appearance,  andtbe  purty  being' heard,  itmlies  Vfont  4f 
P^'H'^<;^- Jkmmm  in  fummary  proceedings.    2  S^.  428.  l^ch.  iW.Zs 

Sr^fiior     B.R«    The  King  v.chtMa^lRU  of  Wilton. 

iSef^ucea 

33.  Defendant  moved  to  ftay  the  proceeclingSi  tfitf?proceS 
iiot  having  been  fip>^d  upon  him,  but  upon  anothir  perjin^  it  was 
infifted  by  plaintin  that  an  appearance  bemg  now  entered,  ^e  de« 
fendant  was  in  court,  and  tJie  miftake  was  cured*  But  per  Cur. 
The  apptaraiut  is  enttred  by  ibe  flatnttj^  according  to  the  ftatute, 
and  hy  no  means  cures  the  mijlakt*  Barnes's  Notes  in  C«  B.  291^ 
-     Trin.  8  &  9  Geo.  2«   Wefiall  y.  Finch^ 


(F)     Appearance*    At  wh^  fW, 
In  what  Cafes  a  Man  [or  Corporation,  pi.  8,]  nuf^ 
appear  where  the  Procefs  is  mt  ferued^ 
Vol.  58a/  [Or  where  it  is  not  returned,  or  returned  Nthi!^ 

^  '^  ^  .  pJ'  7-  9;  12.  13.] 

Where  an  Inheritance  is  to  be  lajl^  or  tnher  Things 

Br.  joBw.    [f .  TT T HERE  a  man  is  to  lofe  an  inheritance  tf  he  does  no< 
pl.  98'  «««•  VV     appear,  he  IhaH  appear  without  a  return  ffJbt  Jberijf 

■  gratis  by  thi  day  in  the  Roll.     10  H.  ^r  ii.  b.] 

*  Fit«b.  [2*  As  in  a  fequatur  fub  periculo  againji  a  voucbUy  he  tnxf  ap^ 

y^^llSi?'*  pear  at  the  day  of  the  r eturnj  though  no  writ  be  returned,  for  that 
'*•  "^  othwwif* 
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otherwile  lie  Oiodd  lofe  in  value.    •  it  Ed.  3.  4.  adjudged.  7.  b.  9.  c- — 
alQu^gcd.  29  Ed.  3.  40.  b.  2  Ed.  3.  40.]  J::/"-';. 

io  H.  7.  11,  S.  P.  S.  P.  though  it  be  returned  Urde,  for  the  mifchief  of  the  tenant.    Br, 

Averment,  coAtrt,  &c.  pi.  21;  cites  it  £.'4.  9.  1    But  where  upon  ttfarratflla  tharta^  nihil 

19  returned,  and  be  appear*,  he  fliall  not  be  received.     Br.  Averment  contra,  &c.  pi.  ai.  citei  \\ 
F.  4.  Q.'  So  )xpon  /ummofufij  xvgrrantiMindMMf  and  fo  alias,  plurics.    Br.  Averment  contra^ 

&c  pi.  21.  cites  11  £.  4.  9.      '' 

f  3.  If  the  itfendant  be  mtulawed  in  deity  and  after  hath  a  char-  |^  442  1 
tcr  of  pardon^  and  lues  a  Jcire  facias  agaivji  the  plaintiffy  if  the  ♦Br.  Dc-J 
writ*bc  not  returned,  the  plaintiff  cannot  appear  by  the  roll,  for  he  ^""'^  P^«  49t 
is  to  bfe  nothing.     ♦  39  Ed.  3.  7.  b.  Contra,  f  ^7  £<>•  3-  77-]         ih^'pUimiff 

^ould  not 
be  received  to  appear  gratia  by  the  roll,  bccaafe  the  writ  was  not  brvedi  and  £9  lie  was  forced  to 
procure  another  writ  to  warn  hirnfclf ;  quod  nota,  &iic  fecit.  ^ 

^    f  Fitzh.  Rcfponder,  pi.  S5.  cites  S.  C. 

[4..  But  if  the  writ  be  returned  tarde.  the  plaintiff  may  appear.  Kizh.  Red 
27  £.0.  3.  77.J  g^   ^jj^r 

S.  C— Br.  Joura,  pi.  48.  citea  3  H.  7.  8.  S.  P. 

f5.  When  a  man  is  to  have  a  corporal  pain  if  he  appears  not,  •Br.  joura 
A#  wtfy  tf/;^#<7r  without  the  return  of  the  flicriff  ^raf/x  by  the  day  in  sJ'^iL!!!^* 

the  RolL     ♦  JO  H.  7.  11.  b.    Curia.  39  Ed.  3.  7.  b.]  Br.  Default, 

pl.  64.  cites 
3  H.  7.  8.  S.  P.--*Br.  Joors,  pL  4$.  cites  3  H«  7.  8.  S.  P. 

[6.  In  trefpafsy  if  after  the  exigent  is  iffued,  the  defendant  ren^^ 
ders  himfeify  and  hath  a  fuperfedeas  ;  though  the  jheriff  does  not 
return  thi  exi^nt  at  the  day,  yet  he  may  appear  by  the  roll. 
38  Edw.  3.  2o!i).  adjudged.] 

[7.  In  a  fcire  facias  againjl  a  garnijheey  if  the  Jherijf  returns  Br.  Aver- 
nihily  &c.  and  fo  upon  the  alias^  the  garnifliee  cannot  appear  gratis  meni  con. 
by  the  dav  in  the  roll,  becaufe  he  is  not  to  have  corporal  punifli-  1'';^^';,^'; 
ment.    Contra,  8  H.  6.  16.]  c.  Thit  he 

had«  ^iy  in 

court  by  the  roll»  and  therefore  was  received.     Per  Cur.  auod  nota. 

In  detinue  the  iefenimnt  prayd  garnijhment  ^  and  had  it,  and  \\it  Jheriff  returned  nibiU  ^nd  fieui 

'  mliat  iffued^  and  iYit  Jheriff  returned  nihil  again,  and  the  gamijbee  came  and  prayed^  tbut  the  piain^ 

tiff  might  declare  againjt  him,  aad  was  received  ;  for  be  had  da^  iy  roU^  and  fo  appeared  couir  ary 

to  the  return  of  the  (hcriff,  quod  nota.     Br.  Default,  pF.  37.  cites  8  H.  6.  ifi. 

[8.  In  a  quod  permittat  againft  a  bailiff  and  commonalty^  if  at 
the  return  of  the  grand  difirefs  no  wr\t  is  returned^  the  bailiff  can'^ 
not  appear  gratis  by  the  day  in  the  roll  without  the  commonalty 
(for  they  are  but  one  corporation.)    29  Ed.  3.  40.  b.'  adjudged.]       ^ 

[9.  In  an  audita  querela^  if  the  defendant  be  returned  nihil pev       ^ 
quodpoteft  fummoniriy  yet  he  may  appear  gratis.    21  Ed.  3.  13.  b. 

adjudged,  j 

f  10.  7«  a  writ  of  debt  J  if  no  original  be  returned^  nor  any  return  Br.  Debt. 
madi^  yet  the  defendant  may  appear  by  the  roll.   29  Ed.  3.  18.]      ^^I^f^" 

.  23. 

[11.  But  he  cannot  compel  the  plaintiff  to  count  againft  bim%  be- 
caufe perhaps  thei:e  is  no  original.    29  Cd;  3.  i8.] 

Vol.  VII,  K  k  £12.  Jh 
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s.  p.  Per  [^jj.  /if  a  writ  of  delu  5f  the  Jheriff  returns  the  mginatmhrf, 
Br?Av£f.  ^»  y^t  -^^^  defendant  may  appear  for  fear  of  the  capias.  H.  lo 
mem,  coo-  Ja.  jd.  R.  between  Dame  Slaney  and  Vawtry,  adjudged^] 

trta  &c.  pi. 

21.  citea  IX  £.  4. 9. 

lUndeht  or  trefpafs  the  ftieriff  returns  the  capias  nihil,  and  thtf^efendant  comes  ready  to  plead» 
he  fl^airbe  received,  and  the  reafon  feems  to  be,  that  in  thts,cafc  t)}ere'is  corporal  punifllknaent.,  Br» 
Averment,  contra,  &c.  pi.  6.  cites  48  E.  3. 1.  ^  ' 

Ifut  where  tBere  it  ho  corporal  punijhmint,  aor  the  party  h  at  mo  m(/chfeft  he  (hall  not  be  received 
Co  plead  upon  a  rctarn  of  nihil.     Br.  Averment,  contra,  occ.  pK  6.  cites  ^9  £.  3>  1. 

For  in  precipe  quod  reddat,  if  the  feMant  x/ouehett  the  vouchee^iay  appear,  and  plead  at  the  firl^ 
day.  Buc  i/  Be  he  returned  nibil  upon  the  Jummont^  be  (hall  not  be  received  till  the  fc^atur  ;  for 
then  ts  the  land  to  be  lo^  therefore  at  tke/e^amr  he  Jbalibt  received,  Br.  Averment  contra,  &«» 
pi.  6.  cites  48  £.  3. 1. 

r  443  1  [13.  [5«]  If  the  fheriff  retwrns  mandm/i  Mlive  Isberiatls,  aui 
Br.  Aver-     nihil  ttide  fecity  yet  the  defendant  may  appear  gratis.   27*Ed.  3.  yo*  J 

mjtnt>,  con- 
tra, &C.  pl»  34.  cites  S;  C.  and  Titzh.  Proce&,  15*    But  Brooke  fays^  it  docs  not  appear  there  what 
proccfs  be  made,  which  was  fo  returned*  ^  , 

♦ 

14,  Executors  hrovLghtfcin  facias  agarnft  the  defendant  yir^j- 
magfs  ncovertd  by  the  grandfather  of  the  tejiator^  and  the  JKeriff' 
returned  mhil^  by  which  the  plainttjf  had  executimy  and  the  de- 
fendant brought  audita  querela  upon  a  releafe  of  the  tefiatt^^  upoA 

which  venire  facias  iiliied  againft  the  executor,  which  writ  was  not 
ferved,  and  yet  the  executors  came  ready  to  plead,  and  were  re- 
ceived by  award,  notwidiftandiDg  that  the  writ  was  not  ferved, 
Br.  Averment  contra,  &c«  pL  25.  cites  zi  £•  3.  13^ 

15.  In  debt  the  defendant  was  out-lawed^  and  bad  charter  of 
pardony  and  fcire  facias  againJI  the  plaintiff,  which  was  not  re* 
turned,  and  the  plaintiff^  (appeared  and  prayed  that  the  defendant 
be  demanded^  inajmncb  as  the  plaintiff  has  day  by  roll^  &  non  alio- 
caitur,  i&aimuch  as  the  procefs  was  not  fer^ed  ^  contra,  where  the 
party  is  to  have  corporal  punijhment  or  durefs,  by  which  the  plain- 
tiflF,  by  advice  of  the  Court,  fued  fcire  facias  to  have  himfelT 
warned.  To  that  he  might  appear,.  Br.  Avennent  contra,  &c.  pL 
26.  cites  39  E.  3^  7. 

i6*  In  trefpafs  the  Jheriff  return^  quod  eepit  corpus^  and.  had 
htm  not  at  the*  day^  by  which,  upon  change  of  the  iheriiF,  ifiiied 
dijlringas  quondam  vice^onu  ad  ha  bend,  corpus  againji  the  old  Jhe^ 
riffy  and  he  amerced,  and  the  new  fherifF  returned  qjuod  diflrixit 
quondam  vicecom.  but  had  not  the  body ;  and  per  Thorp  the  de- 
fendant may  appear  and  plead,  notwithftanding  th«  return,  Br;. 
*  Averment  contra,  &c.  pL  33*.. cites  44  E.  3..  2. 
*  17-  In  feconddoHverance^  the  Jheriff  returned  n^  writ^  but  the 

defendant  appeared,  and  prayed  that  the  plaintiff  count  again/i  him^ 
or  that  he  might  have  return  irreplevifable^  and  .could  not  have  it^ 
but  fkut  alias,  and  yet  he  had  day  by  the  roll.  And  fo  it  feems- 
that  a  f^an  (hall  not  be  feoeived  contrary  to  the  return  of  the 
flierifF,  nor  where  the  fheriff  does  not  return^  unl^fs  jn  cafe  where 
be  is  u  be  at  a  Ufsy  $r  to  bave  corporal  fain*  &.  Avenntat 
contra,  &c.  pi.  28.  cites  49  E.  3.  2. 

i%*lp  pracipe  quod  reddat,  the  tenant  voucbidy  and  proafs  con^ 

tinued 


• 


fifiUii  agiinft  the  vouchee  tiH  tie  feqwituTy  which  wrii  xoss  fUi 
ftrvid^  and  the  tenant  faid  that  the  tfovchee  died  between  the  ijjking 
efthe  writ  of  fetjuatur^  and  the  day  of  the  return^  and  frayed  that 
he  might  re-veueh.  Br.  Averment  contra,  &c.  pK  27.-  cites  14  H* 
6.  7*  And  the  fame  ves^  foi.  19.  the  better  opinion  of  the  juf- 
tices  waS)  thaC  he  (hall  have  the  plea. 

19.  &  where  the  tenant  veueheSy  and  the  fitmmans  and  gremd 
tape  be  returned  ferved^  and  the  vouchee  dees  not  eome^  the  tenant 
may  fay  that  the  vouehee  if  dead  \  for  if  judgment  be  given  s^inft 
a  dead  perfon,  it  is  error ;  for  at  thofe  times  the  land  is  t$  he  hft. 
Br.  Averment  contra,  &c.  pi.  27.  cites  14  H.  6.  7.  i^ 

20.  &e  at  thefeeond  return  of  nihil  upon  fiire  facias  mpen  charter 
of  pardon  after  outlawry^  he  may  appear  gratis,  otherwife  the 
charter  fhall  be  allowed  without  anfwer*  Br«  Averment  contra, 
&c.  pL  27.  cites  14  M.  6.  7.  19. 

21.  In  replevin  at  the  pturies  the  iheriflF  returned  quod  averia 
elongata  funt,  and  withernam  was  awarded  of  the  goods  of  the  do* 

fendant  for  the  plaintiff  returnable  1 5  Mich,  and  the  Jberiff  re^ 

turned  tarde^  and  the  defendant  came  and  was  ready,  and:  prayed 

that  the  plaintiff  Jhould  count  againjl  him.     And  the  bed  opihioit 

was,  that  becaufe  no  pledges  #  profefuenda  isf  de  returns  habendo 

fi,  &c.  hrtfoundy  and  aHb  the  writ  is  not  ferved,  therefore  //  //  in 

a  manner  contrary  to  the  ntum  of  the  fieriff.     And  per  Ardern  T  aaa  1 

and  D^uiby  he  cannot  appear ;  for  without  return  of  the  (heriflF,  it 

cannot  appear  to  the  Court  if  he!  be  the  fame  perfen  or  not,  and 

efpecialiy  as  here,  where  be  is  not  to  have  corporal  punijbment. 

But  where  capias  or  exigent  is  awarded,  he  may  appear,  by  reafon 

of  avoiding  corporal  punifliment.    But  where  *  iffuoe  are  ^  be  lofty  *  B""-  !>•- 

and  the  writ  is  not  ferved,  there  he  cannot  appear  5   and  aHb  he  ^  s.i»'^nl** 

cannot  appear  before  pledges  are  found  ;  for  in  debt  if  the  defend-  cites  s.  c. 

ant  be  returned  fumrnqpitus  eft,  and  no  pledges  returned,  the  de-  I  8^* 

fendant  (hall  not  be  put  to  anfwer,  nor  the  plaintiff  fhall  not  be  de-  3a.  c^!^^ 

manded  ;  for  he  cannot  be  nonfuited  before  pledges  found,  quod  &  C, 

tota  Curia  conceflit.     And  he  who  is  vouched  may  enter  into  the 

warranty  the  firft  day,  but  if  procels  be  awarded  which  is  not 

fefved,  he  cannot  enter  gratis ;   and  Newton  agreed  that  he  (hall 

not  anfwer  as  here.     Br.  Averment  contra,  &c*  pL  12.  cites  2a 

H.  6.  20. 

22.  In  debt  at  the  capias  the  Jheriff  returned  cepi  eorpuSy  &f ' 
languidur  in  prifona^  kc.  by  which  ijfued  duces  tecum,  and  file  f!fe» 
riff  did  not  return  the  writ^  but  the  defendant  appeared  and  prayed 
that  the  plaintiff  county  and  it  was  greatly  debated,  if  he  might  ap-« 
pear  before  the  writ  came  in ;    and  the  beft  opinion  was,  that  be<«     ^ 
caufe  the  plaintiff  did  not  deny  but  that  be  who  appeared  is  the  fame 
perfon^  that  therefore  he  ought  to  declare,  notwithftanding  that  he 
ihall  be  intended  to  be  in  ward  of  the  iheriff  by  the  firft  return  ; 
for  it  may  ftand  with  that  that  be  was  then  in  prifon  &  languidus^ 
and  now  at. large  and  found,  and  therefore  the  plaintiff  declared^ 
and  the  defendsmt  prayed  to  be  by  attorney,  and  the  Court  advifed. 
Br.  De&ult,  pi.  67.  cites  5  E.  4.  69. 

23.  In  audita  quorela  venire  facias  iffued  againft  the  defendant, 

Kk  2  and         •      « 
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and  the  Jheriff  Hi  not  return  tbi  writ^  and  the  defendant  came 

gratis  and  prayed  that  the  plaintiff'  be  demanded  &  non  allocatur, 

becaufe  the  writ  is  not  returned  ferved,  and  he  is  not  to  have 

corporal  pain.     Br.  Averment  contra,  &c.  pi.  30.  cites  6  E«  4.  9* 

Br.  Jourt,         24.  Replevin  ficut  pluries^  ^t  Jheriff  returned  that  the  plaintiff' 

pi.  Si.  cites  ^^^  ejloigned^  fo  that  he  could  n^t  have  the  view ;  for  it  was  in  ho- 

Br.Refpon-  mine  replegiando,  and  no  day  was  given  to  the  defendant^  but  to 

der,  pi.  5«.  tKe  (heriff  to  know,  &c.  and  per  tot.  Cur.  the  appearance  is  good 

eita  S,  c.    f^j.  jjjg  mifchief  of  withernam ;  for  when  the  fherifF  returns  elon- 

Lta,  and  if  the  defendant  has  not  appeared,  capias  in  withernam 

lall  be  awarded,  by  which  he  Jhall  be  imprifoned  \  by  which  it  was 

awarded  that  the  plaintiff  recover  his  damages,  and  fo  the  appear* 

ance  of  the  defendant  good  at  the  day  of  the  return  of  the  efioign- 

Oient,  quod  nota.     Br.  Default,  pi,  71.  cites  7  E.  4.  5. 

25.  Scire  facias  upon  annuity  recovered^  the  (herifF  returned 
quod  nihil  habet  nee  ejl  inventus^  the  defendant  came  and  faid  that 
'  he  had  refigned  before  the  writ  pur  chafed  to  the  ordinary  at  D.  and 
fo  not  parfon  ;  and  per  Cur.  the  defendant  may  plead  this,  though 
he  has  no  day  in  Court  by  return  of  the  fherifF;    becaufe  the  de- 
fendant is  at  a  mifchief  \    for  upon  the  firft:  fcire  facias  returned 
upon  a  recovery,  the  plaintiff  flialllhave  execution  \   for  he  who 
recovers  (hall  have  &vour,  and  the  fame  at  the. capias  &  exigent^ 
bttt  becaufe  he  is  not  parfon^  nor  warned  as  parfon^  J.  B.  Re6lor  de 
'  D.  therefore  no  mifchief  \    for  the  execution  ftiall  iflue  only  againft 
the  parfon.     Br.  dcire  Facias,  pi.  178.  cites  8  E.  4.  15.  19. 

a6.  But  in  fcire  facias  upon  charter  of  pardon^  there  Jhall  be  two 
nihils  returned  before  that  the  charter  fhaA  be  allowed,  if  the  plain- 
tiff does  nc^  appear  before.  Br.  Scire  Facias,  pi.  178.  cites  8 
£.  4.  15.  19. 

27.  Where  a  man  is  bound  to  appear  upon  writ  at  a  certain  day^ 
it  is  no  plea  that  the  writ  is  not  returned ;  for  he  may  have  fpecial 
entry  of  his  appearance :  but  it  is  a  good  plea  that  the  bailiff  to 
whom  he  is  bound  kept  him  in  prifon  till  the  day  of  his  appearance ; 

[  445  3  fo^  be  ihall  not  gain  a  forfeiture  by  his  own  a<3«     Br.  Dette,  pi. 
109.  cites  9  E,  4.  23. 

28.  A  man  appeared  by  capias  utlag*  and  pleaded  the  Iq/l  term^ 
and  had  day  to  15  Mich,  and  came  at  O^ab.  Mich,  and  prayed  that 
his  appearance  be  recorded  for  all  the  term^  and  Towniend  would 

-not  before  the  day,  but  Brian  andCatefby  [bid  them]  record  it. 

Conifby  faid,  it  has  been  done  between  party  and  party,  but  not 

where  the  King  is  party  as  here.     Per  Towniend,  in  appeal  be 

*  ougjit  to  appear  at  every  day,  and  (hall  not  have  his  appearance 

recorded  as  here,  but  per  Conifby  the  contrary  has  been  done^ 

where  he  is  a  poor  man.     Br.  Default,  pi.  63.  cites  i  H.  7.  27. 

S. P.  though       29.  In  error  the  fcire  facias  againfl  the  defendant  was  returned 

bvtlicroH    ^^^^^y  2nA  Jicut  alias  iffuedj  the  defendant  was  not  received  to  ap- 

fiecaurehe    pear  gratis.    Br.  Default,  pi.  64.  cites  3  H.  7.  8. 

is  not  to 

have  corporal  paio.     Br.  Jouis,  pi.  48.  cltM  S.  C. 

*»'•  J""7'         30.  Contra  upon  capias  or  dijlrefs^  where  corporal  pumjbmcnt  is 

S.  c!    ^^^  ^  ^^  **^»  ^  J^^'  ^*  ^^  ^>  ^^  the  fame  in  fcire  facias  upon  char- 

tet 
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Ur  9f  pardon^  as  upon  this  fcire  facias.    Br.  Default  pi.  64*  cites 
3H.7.8. 

31.  So  where  the  Iheriff  retyrns  tarde  or  emhezils  the  writ;  Br.  Jourt, 
for  it  was  (aid  that  he  hat  day  by  tbi  roily  ct  non  allocatur  here.  P^-^4«^c» 

I'>id.  •  bV.  Aver- 

neot  contra,  &c  pi.  311.  cites  S.  C. 

32.  Scire  facias  upon  writ  of  orror^  the  Jbiriff  nturntd  nihily 
die  defendant  came  and  frayed  that  the  plaintiff  Jbould  affign  tbo 
£rrors^  et  non  allocatur,  inafmuch  as  the  writ  is  not  returned 
ferved,  and  yet  he  has  day  by  the  roll.  Br.  Averment  contra,  /Sec, 
pi-  32.  cites  3  H.  7.  8. 

33.  But^  per  Cur.  where  the  (herifF  returns  upon  capias  quod 
non  eji  inventus^  the  defendant  may  appear  and  plead ;  tor  other- 
wife  he  (hall  «)iave  corporal  punifhtnent  by  arreft  by  other  capias, 
per  Cur.     Br.  Averment  contra,  &c.  pi.  32.  cites  3  H.  7.  8, 

34.  So  upon  difirefs  in  falvation  of  the  tjfues  ;  for  this  is  a  lofs, 
quod  nota,  per  Cur.  by  which  (icut  alias  iiTued.  Br.  Averment 
contra,  &c.  pi.  32.  cites  3  H.  7.  8. 

35.  Where  a  man  has  day  by  the  roll  ad  refpondtndum^  he  may 
appear  as  well  upon  the  roily  §s  upon  tbt  writ ;  but  when  it  is  ad 
fatisfaciendum  he  (hall  never  be  received  to  render  himfelf  to  pri- 
fon,  unlefs  the  writ  be  returned,  viz.  cepi  corpus,  or  capias  ad  &- 
tisfaciendum,  or  reddidit  fe  upon  exigent ;,  per  Mordaunt.  Kelw* 
166.  b.  pi.  3.  HilL  5  H.  8. 

36.  Upon  a  capias  againft  A.  the  fberiff  returns  him  'fick^  fo 
that  he  cannot  have  his  body  at  the  day  without  the  danger  of  his 
death ;  lipon  affidavit  that  A.  is  thrown  well  a  duces  tecum^  fub-* 
poena  of  a  certain  fum  of  money  fhall  be  awarded  to  the  (heriff^ 
to  have  his  body  in  Court  at  a  certain  day.    Jenk*  94.  pL  82.    . 

37.  In  debty  trefpa/s^  or  other  perfonal  a£lion  againft  A.  upon 
the  fummons  or  attachment^  the  (herifF  returns,  non  efl  inventus  ^ 
nihil  habet  in  his  bailiwick ;  at  the  day  of  this  return  A.  cannot 
appear.    Jenk.  94.  pi.  82.  &  122.  pi.  47. 

38.  But  upon  a  capias  againft  him  to  imprifon  his  body,  or  upon 
a  procefsy  upon  which  iffues  are  to  be  lo/fy  or  land  to  be  loft,  or  his 
life  brought  into  danger^  he  may  appear,  although  feich  a  return 
as  above  were  made  by  the  (heriff  ^  for  he  has  a  day  in  Court  by 
the  roll,  and  his  non-appearance  would  be  of  great  prejudice  ta 
him.    Jenk,  94.  pi.  82.  &  122.  pi.  47. 

39.  In  an  appeal  againft  A.  for  the  death  of  a  man,  the  (heriiF  r  aa^  1 
ret  urns  J  that  the  writ  came  too  late  to  him  i  A»  may  appear  and  ^  ^^  ^ 
plead  notwithftanding  this  return.  Jenk.  94.  pi.  82.  &  122.  pi.  47. 

40.  Whenever  a  writ  returnable  is  awarded,  the  return  day  is  a 
day  to  both  parties  to  appear,  and  though  the  writ  be  returned  not 
fisrved,  the  defendant  mayjtppear  to  prevent  any  ill  confequenees^  ai 
to  prevent  a  capias^  5  £.  4.  69.  So  here  to  fave  himfelf  on  a 
withernamy  refpond.  57.  [52]  7  £•  4.  5»  Upon  a  dijlringas  prox^ 
imas  villasy  bfc.  the  defendants  have  no  day^  yet  they  may  appear 
and  traverfe.  In  a  common  replevin  the  original  gives  no  dayy  for 
this  19  viconticlj  and  fo  is  the  alias,  but  the  pluries  is  returnable  in 

Kk3  B.R. 
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B.  R.  and  though  there  is  no  futnmons  nor  attachmeiit  in  Aff 

vrif^  yet  the  day  of  the  return  is  a  day  to  the  parties  and  the  entry 
is  attachiacus  eft  ad  refpondend'  de  placito  quafe  cepir,  &c.  ana 
the  reafon  is  becaiife  though  in  truth  there  was  not  a£hia]ly 
an  attachment,  yet  virtually  and  in  confecjuence  of  law  it  is  (b^ 
he  being  bound  upon  peril  of  a  withernam.  2  Salk,  583.  pi.  3^. 
Mich.  12  W.  3.  B.  R.     Moor  v.  Watts. 

41.  By  the  ancient  rule  of  court,  there  could  not  be  a  volun- 
tary appearance  without  a  writ  was  taken  out,  but  even  now  there 
tnuft  be  a  writ  taken  out  before  or  after  \  for  without  a  writ  the 
parties  have  no  day  in  court,  virithout  which  they  cannot  appeau* ; 
and  he  fees  no  difference  between  a  voluntary  appearance  and  om 
upon  a  cepi  corpus,  for  fure  the  plaintiff*  ought  not  to  be  put  in  a 
worfe  condition  for  his  kindnefs  in  not  arreting  the  defendants 
If  a  writ  be  returnable  Craft'  Animar*  and  a  voluntary  ^pearsMsoe 
to  itt  it  will  be  the  (ame,  as  if  it  were  upon  a  cepi  corpus.  Per 
Holt  Ch.  J.    1%  Mod.  4Q44   Trin.  12  W.  3,  &  R.  Anon. 


(G)    In  what  Cafes  a  Man  (Iiall  be  compelM  tOi  ap^ 
pear  \andanfwer\  where  the  Procefs  is  notferved. 

9 

[l.  TF  a  man  fiies  executi&n  upon  a  Jiatuhy  and  the  cmvfor  fuei 
X.  an  audita  querela  upon  the  acquittance  of  the  canufee  return-^ 
Me  immdiafeiyy  which  is  not  ferved,  and  the  conufee  comes  and 
prays  execution^  he  Jhall  be  put  to  anfwer  to  the  acquittance  upon 
this  writ,  for  he  hath  day  by  the  roll,  thougl^  thi  writ  is  not  fervei, 
30  E.  3.  21.  b.  adjudged.] 

2.  A.  is  condemned  in  trejpafs  at  the  fuit  qf  B.  and  is  v^tlawei 
vp$n  the  judgment  and  is  in  execution  upojn  a  cap^  utL  B^  reieafes 
to  A »  all  executions  $  A*  upon  this  releafe  brings  an  audita  querela^ 
iq)on  this  a  li/iriiv  facias  againft  B,  B.  cannot  appear,  for  he  is 
not  to  lofe  his  liberty,  or  iSiies,  or  freehold ;  an  alias  venire  hdas. 
liTues,  and  is  ferved  and  returned ;  B.  appears,  and  pleads  the  iaid 
outlawry  aeainft  A.  and  'tis  a  good  plea  j  for  the  audita  <)uerda  is 
only  to  deteat  the  execution,  and  no^  to  reverfe  the  judgment  as 
error  would  do  ex  diretSo,  and  an  attaint  ex  confequenti.  Jenk« 
ia6.  pi.  55.  • 
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Or,  what  cannot  be  done  without  Appeaii^ance. 

I.  TN  informations  and  indiSfmentSy  no  judgment  can  be  gtven^ 
X  unlefs  the  defendant  appears.     Per  Eyre  J.    10  Mod.  250* 

Hill.  3  Geo.  I.  6.  R.  in  cafe  of  the  Queen  v.  Simdbn. 

2.  But  judgment  of  outlawry  niay,'becaufe  of  his  contempt  far 

not  appearing,     Ut  fup. 

3«  Convi&ion  of  d^er-ftealers  may  be  without  a^peaping,  fp  tiot 


ron&Fcmey 
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likffy  be  fiimmonedy  and  make  default.    lo  Mo4«  378.  HiH.  ^  Geo« 
!•  B.  R.    The  Queen  v.  SimpTon.  • 

4.  Corruption  of  bloody  an^  forfeiture  of  ejiate^  may  be  by  ^^Z- 
iawryfor  treafon  or  filony ;  for  the  law  interprets  abfence  in  fuch 
cafe  as  a  fuHicient  evidence  of  guilt.  10  Mod.  379.  Hill.  3 
Geo.  I.  B.  R.  in  the  cafe  of  the  Queen  v.  Simpfon. 

5.  In  rial  aSiions  the  fecond  default  is  final  and  concIuGvet 
;ind  the  Court,  without  regarding  the  merits  of  the  caufe,  will 
give  judgment  that  defendant  (hall  lofe  the  land.  10  Mo4»  379^ 
iu  cafe  of  the  Queen  v«  Simpfon# 

See  tit.  Ba« 

(H)    111  what  Cafes  the  Hujband  (hall  be  obBged  to  F01.583 

appear  for  his  Wife. 

p.  TN  an  aftion  againft  baron  and  feme  in  £.  i(.  If  the  baron 
JL  appears  upon  the  exigent^  \\t,Jhall  remain  4n  prifoniill  he  puts 
in  bail  for  his  wife^     Hill.  37  El.  B.  R.  by  Popham.J 

[2.  As  in  an  adion  of  debt  againft  baron  and  feme,  for  the  debt 
of  the  femiy  if  the  bar$n  ht  taken  by  capias  or  exigent^  he  fliatl  re- 
main in  prifon  til]  he  hath  put  in  bail  for  his  feme.  Hill.  37  £!• 
6*  R.  by  the  clerks  this  is  the  common  courfe.] 

[3.  But  in  an  a£tion  againft  baron  and  feme  iu  B*  if  the  baron 
^omes  upon  the  capias  or  exigent^  he  Ihail  not  be  compelled  to  put 
in  bail  for  his  wife.    Hill.  37  EL  B.  R-]        , 

[4.  If  the  baron  appoars  upon  the  original  iu  B.  R.  where  it  b 
againft  him  and  his  feme,  he  ought  to  put  in  bail  for  bis  wife. 
Hill.  37  EL  B.  R.J  ^ 

[5.  //I  an  a6tioi}  of  debt  againfl  baron  and  feme  in  B»  Jl*  Hp^  Cro.t.^fo^ 
thfiatuU  of  .       of  recufantSy  for  the  recufancy  of  the  ftnuy  J^i^'cafc**" 

the  baron,  who  is  in  cuft;odia  marefch^i,  ihall  remain  in  priibn  $!c,^uyl^ 
till  he  hath  put  in  bail  as  well  for  his  wife  as  for  hin^elf     H.  37  tbu  court 
EL  B.  R.  adjudged,  the  cafe  of  Philpot  and  Young,  and  their  k^'tebaili 
wives.  ]  CO  bafl,  but 

•  to  conrinua 

biminin'ifon  fgr  thecoate&pt  of  the  feme,  until  the  feme  comes  in^  ao<l  therefore  bail  wa«  fcfufed; 
Aitcs  8  H.  4  6.  81  H,  6.  4.  •-••— Cro.  J.  445.  in  pi.  83.  Mich.  15  Jac.  B*  R.  tbcS.  P. 
Obiter  faid,  that  this  had  been  the  cuftom. 

[448]* 

[6.  But  it  is  in  the  eleSfion  of  the  Courts  whether  they  wiU  Crp.  E.370. 
compel  him  to  give  bail  for  his  wife  or  not,  for  all  bails  are  in  the  pl-  9*  ^*  C* 
difcretion  ♦  of  the  Cpurt,  HW-  37  EL  B.  R.  Philpot  and  Young,  *  fi^-jyt" 
and  their  wivcs^J  — Cro.  j. 

445.  in  pi.  3.  S.  F.  Obiter* 

[7.  In  an  a^ion  of  debt  brought  againft  baron  and  feme  in  This  is  in- 
banco,  if  the  baron  appears^  and  the  feme  mdus  defaub^"-^  j^ka^ 

[8.  If  procefs  iffues  out  of  B.  R.  fcilicet,  a  latitat  againft  baron  in  Aicbcaie 
«aod  feme^  9Xkf  the  feme  is  arrejledy  hut  not  the  baron^  the  baron  in  '^'^  ^^ 
^  O^e  fliall  not  be  compeUeo  by  the  oourie  of  the  court  to  appear  dt^uraa^^ 

for  Umfdf  aivl  bis  wk%  the  baron  not  being  arrefte4»    Mich.  10  and  there 

Kk4  Car.  fo^i"'*- 
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gard  the  Car.  B*  R.  between  Story  and  Smith,  per  Curiam,  and  clerb  a 
?Mn«dc.  *<<^*ey  faid,  that  //  the  baron  had  been  amftiiy  mii  mt  the  ftme^ 
cUrt.  the     the  baron  fhould  have  been  compelled  to  appear  for  bimfelf  an(} 

baron bdng  hJs  wife.]  # 

Ttturaea 

non  eft  inventus;  the  feme  was  difmiflcd,    Cro.  J.  445.  pi.  23.    Mich.  15  Jac.  B-  R.^non.-^*- 

Mod.  8.  pi*  84.    Mich.  21  Car.  B,  R.    Twifden  J.  curs  S.  C.  and  fays,  it  is  10  b^ptidciftaod, 

that  be  (hall  be  difcharged  upon  common  bail ;  and  Livefay  fatd,  that  fothc  couric  was. 

<  9.  In  dgbt  at  the  capias  the  flierifF  returned  quod  cefii  corpus^ 
land  that  he  is  languidus  in  prifona^  and  yet  the  defendant  was  r&r 
ceived  to  appear ;  for  he  has  daf  by  the  roily  and  prayed  that  the 
plaintiff  be  demanded^  and  fo  he  was,  and  becaufe  he  did  not  come, 
therefore  he  was  nonfuited,  qgod  nota.  Br.  Relom  ift  Briefs^ 
pi.  102.  cites  3  H.  6.  3. 

10.  And  at  the  capias  in  tref^afs  againji  the  baron  and  feme^ 
the  (hejFifF  reiurned  the  barpn  non  eji  inventus^  and  that  he  ba4 
taken  the  feme^  who^  was  in  wardy  and  prote^ion  was  eajl  fir  the 
iaronj  and  was  allowed^  and  yet  he  had  no  day  by  the  return  of 
the  (herifF,  quod  nota.  Brooke  (ays,  the  reafon  feems  to  be  tn- 
afinuch  as  he  is  to  have  corporal  puni^nunt  upon  capias.    Ibid. 


(H,  2)    Appearance, 
Againft  Return  of  the  Sheriff. 

Br.  Aver-     [l»  TN  trefpafs  at  the  capias  the  Jheriff  returned  non  ejt  inventus^ 
incnt  COD-  X  yet  the  defindant  may  appear  at  the  fame  day  by  attorney^ 

cites  s!cl    ^^  '^  proper  perfon^  at  his  pleafure.     Br.  Jours,  pi.  20.   citca 

3  ti«  4*  2* 
Br.  Aver-         2.  But  it  is  faid  that  after  exigent  awarded^  he  cannot  appear 
tra^.p?.8.  ^y  attorney,   but  firjl  m   perfon.     Br.  Jours,  pi.   20.  cites  3 

cites  S.  C«     H*  4*  ?* 

Br.  Jours.        3.  In  debty  at  the  capias  the  (heriff  returned,  quod  cepit  eorput 
I^  C*^Br*    ^  ^"^^  ^^  languid'  in  prifona^  and^yct  the  defendant  was  received 
Averment'    to  appear  ;  for  he  has  day  by  the  roH^  and  prayed  that  the  plaintiff 
contra,  &c.  be  demanded^  and  fo  he  was,  and  becaufe  he  did  not  come,  therc- 
S*'(X*  ^^   ^^^^  ^^  ^^  nonfuited,  cjuod  nota.     Br.  Retorne  de  Brief,  pi.  1C2. 

cites  3  H.  6,  3- 
S.  P.  For  4,  And  at  the  capias  in  trefpafs  againjf  the  baron  and  fenie^  tbp 
hM^ifoday  flierifF  r^/tfr^^rf /i6^  bqxon  mn  efi,  inventus^  tf  quod  cepit  the  femtj 
hy  the  re-  ^ho  was  in  wardy  and  proteSiion  was  caji  for  the  barony  an4  w^ 
turn  of  the  albwed^  and  yet  he  had  no  day  by  return  ot  the  (heriff*,  quod  nota, 
hThw/ay  ^^^^^  fays,  the  reafon  feems  to  be  inafinuch  as  he  is  to  have 
by  the  roll,    corporof  punijhment  upoxi  csipios*    Ibid. 

Bu  Jours. 

pi.  2.  cites  S.  C.'i  ■  Br.  Averment  contra,  Sec,  pi.  a.  citcf  S.  C 

t  449  1  I*  Defendants  plead  in  bar  to  the  a£lion,  but*«do  net  appear 
and  plead  nee  in  propria* perfona  nee  per  any  attoriley  but  only 
thus«  ei  pr»di£U  A^  and  fi.  per  0«  atternsitum  feum  vim  &  in* 

junam 


Z>efmdt  449 

)ttriam  quandcs  &c.  and  therefore  judgment  pro  quer.    t  Lutw; 
1386.    Trin.  4  Jac,  2.    Gardiner  v.  rcyton. 


L)     Departure  in  Defphe  of  the  Court 
III  what  Cafes  it  is. 


[ 


I.  TF  the  defendant  or  tenant  imparl  U  anothtr  day  in  thi  fame  Br.  Deptiw 
A  terjt^  and  makes  default  at  the  day^  this  is  a  departure  in  rl^e^Acr 
defpite  of  the  Court.     9  H*  6.  58.  b.]  pi.  %.  dtct 

s.c. 

Cro.  J.  SQ3.  pi.  ;2.  Mich.  9  Jac.  B.  R.  in  ctfe  of  lilbouni  v«  Heron.  S.  P.  ■  ■  BullL  t€t« 
S.  f  •  in  S.  C. 

[2.  [So]  if  a  man  imparls  tiO  another  termi  if  he  makes  de-  Br.Bm,pl4 
fault  at  the  day  of  appearance,  this  is  a  departure  in  defpite  of  |'  ^""^"* 
the  Court.     9  H.  6.  39.  b*  41.  b.]  Br.Cooti- 

[3.  But  if  the  Court  gives  day  to  the  defendant  *  till  another  auanccs,ftc. 
ferm^  if  the  defendant  makes  de&ult  at  this  day,  this  is  no  de-  sIV:  *'  ^^ 
parture  i<i  defpite  of  the  Court,  for  he  departed  by  leave  of  the    '  if'a  mm 

Court.]  afpeursMmd 

tbltt^y  \ht  ^MtMtiff  Jha/i  rttwerfar  tvant  ofrnx/wert  tnd  if  Ar  affemrt  and  make  drfauft  mm  the  fame 
term,  he  ihall  be  condemned ;  &r  this  is  a  departure  in  defpigbt.  Per  Vampage,  Br«  Defaolta 
pi.  34.  cites  7  H.  6.  39.  41. 

.    h  dekt  the  defendant  pUadtd  rtltafe,  the  plaintiff dtnied  it^  and  the  defendant  made  default',  and 
at  another  day  the  plaintiff  reetvered  hit  drif^  becavfe  the  defendant  did  not  maintain  bit  plea  \  and 
It  waa  faid,  that  this  was  no  departure  in  defpite  of  the  Court ;  for  tkej  bad  day  truer*     Br.  Dc« 
|iiult,  pi.  24.  cites  14  H.  4.  s. 
*  Cro.  J.  893-  pi.  IS.  the  Court  feemed  to  incline  to  that  opinion. 

[4.  In  a  real  a&ion  if  the  tenant  vouchj  and  the  demandant  has 
Jeave  to  imparl  upon  the  voucheVy  and  returns,  and  the  tenant  is 
^emandedj  if  he  makes  default^  this  is  a  departure  in  defpite  of  the 
Court.     38  E.  3.  13.  b.] 

5.  In  trefpafs  the  defendant  appeared  and  pleaded^  and  after  plea 
pleaded  departed'in  dejpitey  and  therefore  writ  of  inquiry  of  damages 

was  awarded^  and  after  the  plaintiff  releafed  the  departure^  and  the  ^ 

defendant  pleaded  not  guilty.    Br.  Departure,  pi.  4.  cites  9  H« 

5:15-  .  .  " 

6.  Note,  that  departure  in  defpite  is  Always  of  the  part  of  the 

tenant  or  defendant^  when  his  appear arue  is  of  record  the  fame  day^ 
and  retraxtt  is  of  part  of  the  demandant  or  tenant,  or  pointiffy  ^vhen 
his  appearance  ts  of  record  the  fame  day^  and  upon  this  he  Jhall  he 
harredy  and  of  the  pari  of  the  tenant  or  defendant  he  Jhall  he  con^ 
demmd.    Bf.  Departure  m  Defpite,  pi.  i.  cites  3  H;  6. 14. 

7.  But  ibid,  (ays,  that  note  that  it  appears  9  H.  5.  5.  and  3 
H.  4.  2.  that  where  the  ddeniant  appears  and  imparUs  the  fame 
day^  as  he  may  well,  there  ie  is  not  dmandabUy  and  therefore  if  he 
makes  default  when  the  defendant  comes  back  and  pleads  bar^  or 
ieneUrs  his  hwy  the  plaintiff  Jhall  be  barred,  and  Jbali  not  befuffered 
to  be  nonfuitedi  for  thi$  ts  a  retraxit,  becaufe  it  is  all  one  and  the 
^edav, 


8.  But 


•4$d  Defimit» 

• 

8.  Bttt  if  it  in^arUs  till  amtbif  id^^be  it  in  the  fimi4  Urm or 
in  another  term^  and  noCwithftanding  lb|t  it  be  to  the  next  dar  in 
the  (ame  *  term,  there  hi  is  demandable^  and  if  b$  makes  default  hf 
Jball  be  nonfuitedj  notwithftanding  it  be  al] '  in  one  and  the  (aitie 
term  ;,note  the  diverfity,  where  the  imparlance  is  all  in  4)ne  and 
the  fame  day,  as  in  the  cafe  of  a  common  recoyeryt  an  j*,^ere  i( 
is  till  another  day  in  the  (ame'  term.  Br,  Departure  io  i)efpite, 
ice.  pi.  !•  cites  9  H.  5.  5.  and  3  H.  4^  2. 

9.  Seit  feems  of  the  part  of  the  defmdanty  tenant^  or  vouchee  tQ 
warranty ;  for  tn  a  common  recovery  for  aflTurance  of  land,  the 

,  vouchee  imparles  and  is  demanded  again  the  fame  day  and  makes 
de&Mlt,  and  therefore  judgment  is  given  againft  the  tenant^  and 
he  to  have  over  in  value,  fir.  peparture,  pi;  i  •  cites  9  H«  5-  5* 
&  3  H,  4,  2. 

10.  Or  if  be  had  imparled  till  another  day^  emd  had  made  defat^t 
petit  cape  ad  valentiam  (bould  ifltie ;  nota  inde  bene.     Ibid. 

11.  A  departure  in  deipite  of  the  Court  is  en  the  part  of  the 
tenant^  and  is  when  the  tenant  or  defendant  af^er  appearance^  and 
bong  prefent  in  court,  upon  demand  makes  departure  in  defpite  of 
the  Court  \  and  then  the  entry  is,  et  praediA'  tenens  feu  defendens 

j^_.^^  licet  folemniter  exa^tus,  non  reventt,  fed  in  contemptum  Curias 
i^!.  JS4.   reo^flit,  H  defaltsun  feci(|  ideo,  &c,    Qq.  Litt.  139.  a. 


(K)     What  (hall  be  faid  a  Departure  in  DeJ^te  of 

the  Court. 

Tttzli.  lUl 

^-cUms/c,  [i.  TF  ^  ^^^  return  ef  a  capias  ad  vaieneiam  tbe  vouchee  mate$ 

X  default^  and  the  attorney  ef  the  tenant  is  ejfoined^  and  the 
demandant  prays  feiftn  of  the  Umd^  and  after  the  attorney  of  the  te- 
nant appear Sy  and  prays  that  the  ejfoin  he  drawn^  which  is  dongy  and 
frefentfy  be  departs  from  the  har^  and  then  the  tenant  is  demanded^ 
*  and  no  body  anjwers  for  hlm^  yet  this  is  not  any  departure  in  de-r 
^te  of  the  Court,  though  the  pr^eoceof  tbe  attorney  be  recorded, 
^r  be  did  nxA  ;>pp^r  upon  any  demand  of  the  demandant,  and 
>  when  he  appeared,  the  demandant  faid  nothmg  againft  him.     a^ 

£d.  3.  2.  b.  adjudged.]* 

2.  In  precipe  fuod  reddat^  they  were  at  ijjiie  and  tbe  parties 
uppeared,  aid  the  inqueji  was  fworn^  and  when  tbe  inpeeft  came 
hack  to  give  their  verdSil  the  demandant  appearedj  and  the  tenant 
made  d^ault^  by  which  ^be  demandant  prayed  judgment  upon  the 
departure^  and  bad  ft  immediafeely,^iiod  nota.  Br.  Departure  ki 
C^pite,  pi.  14.  cities  Itin.  Derb.    Tomppre  £.  3. 

3*  In  fuare  iB^^fdit^  if  tbe  defendant  makes  dqemlt  etfier  appear^ 
48ncey  ^  plaintiff  fluiU  recever  immediately  his  prefeniatien  and  bif 
damages ;  centra  if  be  has  day  by  continuance  and  after  makes  de* 
faulty  there  the  phuniiiF  (ball  have  only  difovft,  as  appears  H.  6« 
R.  2.    Br.  Departure  in  Defpite,  pi.  II.  cities  2  H.  4.  I. 

4*  In  debt  die  plaintiff  appeared  and  declaredy  and  thefei;|MD|l 
<be  defendant  tendered  to  perform  bis  law  immediately^  by  which 

the 


• 

the  Cowrie  and  therefore  Rikhil  awardtd^  tb^  tbe  dififubmi  Jbmii 
perfirm  his  iaWy  but  if  he  had  imparled  to  the  laW)  be  might  havtt 
been  nonfuited.  Br.  Departure  in  DeTpite,  pi.  io«  cites  3  H.  4« 
a  &  3  H.,6.  14,  accordingly. 

5.  Iw^epUvin  the  defendant  jujiified  the  taking  kf  tgnun  of  bis  • 
jfU^fTj  and  the  plaintiff  pleaded  joint^nancy  in  the  landj  &c.  and 

day  was  given  over  in  the  fame  term^  and  the  defendant  made  dim 
^  fault  J  by  which  the  plaintiff  recovered  4/.  taxed  by  the  Courty  and 
it  was  (aid  that  this  was  no  departure  becaufe  they  had  day  over, 
&c.  fcil.  it  was  no  departure  in  defpite  of  the  Courts  and  there-  [  45^  ] 
fore  it  feems  that  it  is  no  departure  in  defpite  of  the  Cooirt  wUefs  ^ 

where  they  appear  and  have  imparlarth  to  no  day  certain^  but  are 
detnanded  immediately  again  the  fame  tirm,  or  the  Janu  day^  and  the 
tenant  or  defendant  makes  default,  this  is  a  departure  in  defpite^ 
&c.  and  fo  it  Appears  in  the  common  recoveries  for  afiiirances* 
Br.  Departure  in  Defpite,  pi.  3.  cites  14  H.  4.  2. 

6.  If  a  nian  appears  and  has  day  over  in  the  famt  term^  or  is 
demanded  after  without  day  in  the  fame  term  and  does  not  appear^ 
but  makes  default,  this  is  a  departure  in  defpite,  quod  nota,  and 
fo  is  the  e]q)erience  in  the  common  recoveries  for  aiTurance  of 
lands  and  tenements,  where  he  imparles*  to  no  day  certain,  and 
makes  de&ult  in  the  fame  term,  Br.  Departure  in  De(pite,  pL  6# 
cites  27  H«  6. 39. 41.  *  I 


[ 


(K*.  2)    Departure  10  Defpight  of  the  Court. 
In  what  Cafes  Judgment  (hall  be  given  thereon. 

I.  TN  pracipe  in  capite  the  tenant  vouched^  and  the  demandant 
JL  imparleii  and  came  back  the  fame  term^  and  the  tetiant  made 
default^  and  upon  this  departure  in  defpite  the  demandant  reco« 
vered  feiGn  of  the  land.  Bn  Departure  in  De(pite,  pL  5.  cites 
38  E.  3.  13. 

2.  In^tracipe  fW  reddat  the  tenant  appeared^  and  pleaded  bar^ 
and  die  aemandant^epliedj  and  the  tenant  ^as  demanded  at  another 
•  day  in  the  fame  term  to  have  rejoined  and  made  default^  this  is  a  de- 
parture in  defpight  of  the  Court,  therefore  feiiui  of  the  land  fhali 
be  awarded,. and  not  petit  cape ;  contra  it  is  fafd  elfe where,  if  it 
was  in  another  term.  Br*  Departure^  in  Deipite,  [d.  2.  cite$ 
9  H*  6*  j8«  I 


(L)    Retraxit.    By  wbom^  and  in  what  Manner j  and 
fy  what  fTords^  one  may.  make  a  Retraxit. 


RETRAXIT  is  alt^s  of  tie  part  f  the  plaintiff  iX 
dein^ndant,   Co»8«   Beecherso.] 

[2.  If 


•  This  is         [2.  If  the  pIain(iiF/9x  h  toil!  mtfue^  diis  is  a  retnoit    •  8  If  • 
Tb!*  fcouid  6.  8.    Brook  Departure  in  Dcfpight,  13.    f  ai  E.  4.  43O 

be  (7). 

Br.  Departure  in  Defpite,  pi.  7.  cites  S.  C— — — Br«  DefaoU,  pi.  36.  cites  f  Hr  tf »  7t  &•  P.    "    '■ 
fir.  Nonfuit,  pi.  ao.  cites  8  H.  6.  7.  S.  C.  See  pi.  3.  aad  the  nota  there, 

f  Br.  Departure  in  DefpitCi  icc.  pi.  \%,  cites  S.  C 

Br.  Depar>        f  j.  But  if  he  ftp  be  will  mt  appeary  this  is  not  a  retraxit,  but 
tnreinDe.  ^  nonfuit.     8  H,  6.  8.  contra.] 

ipuc,  &C.  •  .  J  ■ 

pi.  7.  cites 

i  C.  that  ^nonfuit  fhall  be  entered.-— — Br.  Default,  pi,  36-  cites  8  H.  6.  7.  S.  P. Br. 

Konfuif,  pi.  ao.  eites  S.  C.  9t  S.  P. June  faid,  that  in  both  this  and  the  former  cafe  it  fhculc} 

be  a  retraxit;  but  BFOoke  fays^  that  the  contrary  thereof  fejema  to  be  law  here.    Br.  Default, 
&c.  pi.  a^*    •  -  * 

1  Salk.  89.        [4.  A  retraxit  cannot  be^  unle(s  the  plaintiff  or  demandaat  be 
'^^nn"*"*  i«  court  in  proper  perfon.     Co.  8,    Bcechcr  58.  refolvcd.j 

B.  R.    Obiter.  S.  P.  per  Cur. 

The  plaintifF  has  a  vercli6l  in  debt  againft  the  defendant;  after  this  veidiflt  the  plaintiff's  at- 
torney non  vuU  uherius  profequi;  and  it  is  fo  entered;  and  judgment  is  given  for  the  defendant; 
it  *  is  error ;  for  this  is  not  a  retraxit.  A  retraxit  ought  always  to  be  by  the  plainiifF,  in  bis  proper 
pcrfon;  fuch  roi!>fenio|»  is  ftrooger  againft  him  than  a  verdid.  In  prcparatoriis  ad  judictuna  fave- 
tar  aAori ;  bccaufc  the  law  presumes,  that  no  man  will  fue  without  a  caufc,  and  therefore  a  retraxit  * 
ia  only  allowable,  when  the  plaintiff  comes  in  perfon,  Jcnk,  t8^.  pi.  1%,  cites  $  Rep.  <8.  a, 
6  Jac.   Beecber'a  cafe, 

5.  In  ^fflfe  by  baron  and  fenu^  Trcm.  praytd^  that  return  bo 
entered^  for  they  were  fo  agreed  \  StouC  J,  refufcd  it,  but  Trench 
agreed^  that  if  the  baron  came  he  fhould  be  received  to  extinguijh  bis 
agreement  during  his  life^  and  to  enter  the  return  upon  him  alone^ 
but  Stcuffl  would  not  ajjifit  to  ity  becaufe  they  were  plaintiffs  in  co7n* 
mouy  and  therefore  nothing  was  done.  fir.  Departure  in  Dcfpite, 
pi.  8.  cites  15  Air.  9. 

6.  It  feems  that  there  is  no  cafe  where  a  mofjL  may  appear  and  hi 
nonfuited  all  at  one  emd  the  fame  day^  but  in  the  cafe  where  the  platn^ 
tijf  appears^  when  the  jury  oppearL  and  when  they  come  with  their 
verdi^  he  mates  default^  thisfliail  be  a  nonfuit  arid  not  a  retraxit, 
and  in  no  other  cafe,  as  it  feems.  hi.  Departure  in  Defpite, 
pi.  I.  cites  3  H.  6.  14. 

7.  In  error  a  man  was  hound  to  ritraS  all  fuits^  which  he  had 
agaxnjl  W.  C.  by  fuch  a  day^  &c.  and  faid  that  fuch  a  day^  (which 
was  the  fourth  day  of  the  term  after  the  award  made\  that  he 
fhould  retra£l  it)  did  not  purfuefurthir  after  this  day^  but fuffered 
it  to  be  difcontinued^  and  per  Cur.  this  is  no  retraxit ;  for  where 
thirejhatt  be  a  retraxit  hi  fhall  oome  into  court  in  perfop,  and  fayj 
that  he  will  no  further  prefecut^  in  this  plea ;  for  a  nonfuit  or 
difcontinuance  is  no  retraxit ;  for  after  nonfuit  or  difcontinuance 
be  may  commence  bisfuit  again ^  but  retraxit  is  a  bar  of  die  adion^ 
jBr.  Departure  in  Defpite,  pi.  9.  cites  21  £•  3.  38* 

8.  Dower  againfi  two  tenants^  ^iz^  of  tiicm  puaded  non^tennre 
i$  the  whole^  the  other  non^tenure  as  to  party  and  in  bar  to  the  rer 
fiduoy  upon  which  they  were  at  iflue;  and  afterwards  be  who 
pleaded  in  bar  reli^a  verificatione  fua  confeffed  the  affion ;  an4 
die  d$mttndant  had  j^dgmont  agoing  him,  am  fiud,  flic  would  no 

.    ,  further 


Ihrther  proceed  to  try  the  iflue  of  non-tenure,  but  would  enter  a 
retraxit^  and  fo  it  was  ordered  by  the  Court,  fiendl.  177.  {J.  221. 
Pafcb.  9  Eliz.    Wharton  v.  Butler. 

9.  Note,  it  w|s  iaid  by  Wefton  and  Bendloes,  that  a  retraxit  DaL  19.  pi; 
can  not  be  iifon  a  diciaration  ;  which  Leonard  and  FiUner,  Pr,o-  ^\t'S'  . 
thonotaries,  granted  ;  and  Dyer  (aid,  that  it  being  bifon  a  decla^  cordaosIyT 
ration^  it  is  but  a  nonfuit ;  and  Wheatly  and  Filmer  affirmed  the 

fame ;  and  therefore  it  was  adjudged,  that  fuch  a  retraxit  in  the 
Court  of  Huftings  before  the  iherilF,  is  no  plea  in  bar.  3  Le«  I9« 
pi.  47*    Pafch.  14  £liz.  C.  fi.  Anon. 

10.  The  diverfity  is  between  a  retraxit  before  judgment  and 
after y  for  if  it  be  a  retraxit  before  judgment  to  one,  it  is  a  releafe 
to  all  \  fecus  after  judgment  againit  one,  for  there  retraxit  againft 
the  others  (hall  not  (erve  for  him  againft  whom  judgment  is 
given.  Roll.  R.  233.  Parker  v.  oir  John  Lawrence,  cites 
Green's  cafe. 

11.  A  retraxit  is  ever,  when  the  demandant  or  plaintiff  is 
prefent  in  court  (as  regularly  he  is  ever  by  intendment  of  law, 
until  a  day  be  given  ovA,  unlefs  it  be  when  a  verdi£l  is  to  be 
given,  for  then  he  is  demandable)  and  this  is  in  two  forts,  one  fri^ 
vative  and  the  other  pojitive.  Privative^  as  upon  demand  made, 
that  he  made  default  and  departed  in  defpight  of  the  Court ;  and 
then  the  entry  is,  et  poftea  eodem  die  devenit  ad  barram  preediSf 
ienens^  &  prad*  petens  tunc  filenniter  exa^us  nen  Venit^  fed  a 
fe^a  fua  pradi^a  in  contemptum  Curia  fe  ntraxity  idea  confide'- 
ratum  eft^  kc.  Poftive^  as  when  the  entry  is,  //  fuper  hoc  idem 
querens  dicit  quod  ipfe  non  vult  ulterius  placitum  fuum  prmdi£ium 
profequiy  fed  ahinde  omnino  fe  retraxit^  &c.  ideo,  &c.     Another  • 

form  thereof  is,  quod  idem  querens  fateiur  fe  (feu  cognovit  fe)  ul^  f  453  J 
terius  nolle  profequi  verfus  preedi£f^  defend*  £^r.  de  placito  prad\ 
Co.  Litt  138.  b.  139.  a. 


(M)     Retraxit. 

The  Effe£l  thereof. 

fl.    \    RETRAXIT  is  a  bar  for  ever^  becaufe  it  is  a  ve-  •Cro.  J. 

JlX  luntary  acknowledgment  that  he  will  not  purfue  further,  J^iVh^fiT?' 
&c.    Co.  8.    ♦Beccher59.    t  ISE- 3-    AIT.  36.    3  E.  3.    Iti^  b/r.  b^ 
l\ere  North  180.   2Z  £•  4.  39.   Brook  Departure  in  Dcfpite,  13.]  cherv.Shi^ 

Icy*  9*    Wa 

.  accordingly, 
f  Br.  Departare  in  Defpite, &c.  pi.  13.  cites  S.  C.-—    ■    Ibid.  pi.  9.  S.  P.'citea  si  E.  4. 38. — '• 
Ibid.  pt.  It.  citea  ei  £.  4.  43. — ^Br.  Dcfaalt,  pi.  36.  cites  8  H*  6.  7.  S.  P.  faid  for  Law.  ■>      ■ 
A  rctraidt  is  «  bar  of  all  other  adiooa  of  like  or  lof^iioBr  nature*  .Co.  Litt.  139,  a. 

2.  In  aflife  the  defendant  pleadedjn  bar  a  retraxit  by  the  plaim^ 
tiff  in  another  affife  and  the  tenant  bad  day,  to  bring  in  tie  record 
and  failed.  Arid  therefore  the  plaintiff  releafed  his  damages  and 
recovered,  quod  Aota  the  £uler  and  alfo  that  a  retraxit  is  a  bar* 
Br.  AiEfe,  pi.  408.  citea  M.  15  £•  3. 

3*  la  a  pr^Ubithnbf  tbreit  a  rOrMst  sf  §m  fiuiU  not  bar  the 

atbers  ; 


others  \ptr  Popham  andFetmer.     Ma  460.  pL  643.    MiA.  Jjt 
&r  39  Eliz.    Sheppard  v.  Metcalfe. 

4.  Trefpafs  againjl  C  and  S.  they  hnparie  at  Ae  day  S.  did  not 
appear  and  judgment  by  nil  dicit  againft  him  ;  C^  pleaded  in  bar  ; 
flmntiff  replied ;  C.  demurred^  and  day  given  tv  the  next  term^ 
and  then  thi  plaintiff  had  judgment  \  plaintiiF  entered  a  nolle 
frofequi  againjt  S.  and  had  a  writ  of  inquiry  of  damages  agatnft 
C.  and  upon  return  thereof  adjudged  againft  him.  C  and  S» 
hrought  a  writ  of  error j  becaufe  the  nolle  profequi  is  againfl  S*  onfy^ 
where  judgment  is  entered  againfl  both  C,  and  S.  and  that  a  re- 
traxit againft  one  is  as  ftrong  as  a  releafe,  which  is  a  good  dis- 
charge as  to  both,  and  fo  the  judgment  againft  C.  is  erroneous; 

.  and  To  it  was  adjudged,  but  the  judgment  was  reverfed.  Cro. 
Eliz.  762.  pi.  25.  rafch«  42  Ellz.  in  the  Exchequer  Chamber, 
Grfen  V.  Charnock. 

5.  A  writ  of  error  lies  after  a  confcffion,  or  retraxit  j  not 
after  a  dilclaimer.    Jenk.  283.  pi.  I2. 

J©.  45t.  6.  •yf,  and  B.  were  bound  in  a  bond  jointly  and  feverally  to  C. 

Md*tWw  '*^  plaintiff  C.  brought  ddt  againjl  A.  who  pleaded.  After- 
tothirpoint  Wards  C-  entered  a  retraxit  of  his  fuit  againft  A,  and  then  fued 
?  r  .S*  ^'  ^^^  pleaded  this  matter.  There  were  only  Croofce  and  Berk- 
no  oplnioD,  '^7  J*  ^^  couft,  and  they  were  divided  in  opinion,  whether  this 
but  tbu  '  plea  was  good  and  a  bar  to  the  plaintiiF,  as  Berkley  held  it  was  ; 
jud^est  but  Crooke  J.  thought  it  no  releafc  in  fa£to,  nor  in  law,  but 
lbr*thie  ***  V^^  ^^  agreement  mat  he  will  not  further  profecute,  or  tiiiat  it 
pUintifF  for  is  by  Way  of  eftoppel  only  between  A.  and  the  obligee ;  adjornatur. 

Srh^lu!""  ^^^'  ^-55'-  P'-  3-    '^""-  ^5  ^*^-  ^'  ^'    I^cnnis  v.  Payne. 

lendtDt'f  pilea,— — •— Mar.  95.  pi.  165.  S.  C.  but  (btcs  it,  that  debt  was  brought  againft  both  A. 
tad  B.  tad  Berkley  and  Crooke  differed  in  opinion. 

As  to  the  DifFerence  between  a  Retraxit,  Nonfiiit,  Departure,  &c« 

See  tit.  Nonfuit.  (F.  2). 


C  454  3  (N)     fFhat  (hall  be  faid  a  Default. 

Fitsh.  Ea.  [i-  TF  a  man  be  effoigmd  of  the  King*s  fervice^  and  does  sso$ 
aueft,  pi.  s.  J  bring  his  warrant  at  the  day^  which  he  hath  by  the  eflbiu, 
liicb.^  th'is  is  a  demilt  at  the  common  law.  2J  £*  3.  37*  62*  b.  29  £• 
*•*«••      3*  36.  adjudged.    30  E.  3.  19.  b.] 

2.  Pracipe  quod  reddatj  if  a  man  makes  attorney^  and  after  the 

tenant  is  effoigned  and  not  hss  attorney^  this  is  a  default,  and  if  the 

tenant  cannot  faire  it,  feifin  of  the  land  (hall  be  awarded*    Br* 

De&ult,  pl«'90.  cites  21  £•  3* 
^.  Count*        3,  If  the  plaintiff  in  debt  appears,  and  will  not  count,  it  fhall 
pi.  88.  citei  1^   awarded  that  he  take  nothing  by  \ixs  writ*    Br.  Defiiult, 

pi.  13.  cites  2  H.  4«  15.  " 

Br«  Garran^  4*  Where  the  tenant  in  preteipe  quod  reddat  appears  at  the  ntfi 
tiede Atur-  frius  by  attorney  who  has  no  warrant,  this  (haft  turn  him  in  de- 
cTtea'il  ul  "^^^  *^  *®  ^*y  *"  Bank,  though  the  jury  be  taien  and  pafs  for 
4.  i6>     *  tbt  demandant.    Br.  DtMtti  pK  26;  cites  14  H.  4.  i6. 

5.  Pracipi 


5«  PrsHi^i  quid  ndJat  again/!  kgrw  and  femi,  fniiShnjuU    * 

frofi^urus  was  cajt  for  the  baron^  and  immediately  innptijamuf 
was  caft,  by  which  the  prote^im  was  anulled.  And  by  all  the 
Juftices  this  was^a  default  of  the  tenants^  <|uod  nota.  £r.  De-« 
fault,  pi.  55*  cites  i  H.  6.  6.  ^ 

6.  fVhere  proUSiiin  is  caji  for  the  garni/bee  at  the  day  (f  nifi  Br.Protec- 
priusj  and  is  repealed  at  the  day  in  Banij  yet  this  fliall  not  turn  J|j|"'  ^M^ 
the  party  in  default,  becaufe  it  was  allowable  at  the  firft  day.     Br.  s.  c. 
Defeuh^  pL  44*  cites  4  H.  6.  ^ 

7.  A  man  was  bound  in  a  recognizance  to  have ^f.  N*  in  the 
Chancery  fuch  a  day^  and  in  (tire  facias  he  faid  that  he  bad  him 
there  that  day^  and  becaufe  bis  appearance  was  not  entered  of  r/- 
cord^  therefore  no  plea ;  per  Cott.  Ball.  June  and  Froy.  ^mre»^ 
fir.  Default,  pi.  32.  cites  7  H.  6.  26. 

8.  And  if  a  nutn^yc  returned  in  ijfues  uton  dijirefs  and  appears, 
and  his  appearance  is  not  ef  record^  he  wall  not  ikve  bis  iffiies, 
quod  nota.     Ibid. 

9.  If  one  is  bound  to  appear  in  B*  R^  at  Wefhninfter  finch  a  lii^  430W 
day  to  anfwcr,'&c.  though  the  term  is  adjourned  to  //.  yet  he  ought  jjj.*®^:  " 
^0  appear  in  B,  R*  or  otherwife  he  (hall  forfeit  his  bond  |  per  ^Aim.  Co»« 
Gur.  cites  9  £.  4.  and  fays,  that  fo  are  dtverfe  precedents.     Cra  bet  v» 

E.  466.  pi.  16.    Hill.  38  Eliz.  B.  R.    Corbet  v.  Cook.  ?*r"l'»^ 

by  appearing  at  H.  the  party  has  not  forfeited  his  obltgacios,.  but  mkes  ■  qiuire  if  he  had  oot  tp* 
pea  red  there,  but  at  Wcftminfter,  whether  he  bid  foi  feited  it.  Popbam  feemed  that  the  wor4 
( Weftmiotter)  in  the  conditioo,  would  roakd  the  obligation  *  void  by  the  ftatuie  of  t3  iL  6.  be* 
caufe  there  i&oot  any  fuch  name  in  the  writ  for  appearance. 

•  See  P).  C.  6».  I.  b. 


(N.  2)     What  fhall  be  fuch  a  Default,  on  which 

Judgment  ihall  be  given. 

1.  TN  pr^pg  anod  feddait  the  tenant  vouched  twoy  and  by  tho 
^  nonage  of  tpe  one.  prayed  that  the  parol  demur ^  and  the  de-* 
mandant  faid  that  be  was  of  full  agcy  and  prayed  that  he  might  he 
viewed  iso  court,  by  ^icb  procefs  ijfued  till  the  fequatur,  and  he  7  Att  1 
did  not  come^  nor  any  writ  returned^  by  which  the  demaodaiit  re->  ^  i 

covered  feiiin  of  the  land.  Br.  Ven.  Fac.  pi.  6.  cites  45  E.  3.  23. 
2.  Where  a  man  fays  that  he  will  not  appear,  the  plaintiff  castnot 
recover  fuia  nihil  dicit ;  for  this  appearance  was  noi  to  the  a^on^ 
hut  tojbew  that  be  would  not  appear,  and  if  he  bad  not  appeared  to 
the  action,  the  olaintiff  cquM  not  declare,  and  without  declaration 
the  defendant  mall  not  be  condemned  quia  nihil  dicit ;  for  he  is 
AQt  hdund  to  aalwer  to  the  writ,  but  to  the  dedafation,'  quod  nota, 
and  dtckufiftion  cannot  be  made ;  for  he  has  not  appeared  to  &e 
a£tioa.    Brt  De&ult,  pi.  36.  cites  8  H.  6.  7. 

3*  Jn  debt  if  the  pkimiff  alleges  that  the  defendant  is  in  the  Br.  ConfeC 
Fleet f  and  prays  that  the  warden  bring  him  in,  who  does  fo,  and  ^^9^  |^ V?^* 
fays  that  he  is  thejame  per  fen,  and  that  he  will  not  appear,  hejhall  **'**  '   ' 
ka  eewdemseedi  jfot  Juo^  <iuad  onnes  coocelleniat.    Ibid.— But 
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G#ntni  1 H.  5i  and  contra  in  the  cafe  of  Cox.89  becatifevhe  wai 

prifoner  to  another  court, 

(O)    In  what  Cafes  the  Default  of  the  one  (h^ll  be 
'  the  Default  of  the  cither.    Baron  and  Feme. 
V        [Corporations]  pL  12,  13* 


S.c— s.p.  be  the  ocwuit  of  the  baron.    •  11  H.  4.  72.    f  9  H-  6.  8-] 

Er  Brook. 
.  Default,  pi.  5B.  citct  14  H.  6.  14. 

f  Br.  Baron  and  Feme,  pi.  5.  cites  S.  C. Br.  Procers,  pi.  8«  cites  S.  C. Fitz.  Procefs, 

pi.  84.  cites  S.  C. 

'"d  F*""*  [2.  As  if  at  the  plurtes  capias  the  haron  appsars^  and  the  feme 
pK  1.  cHel  ^^^^^  default,  this  fliall  not  be  the  default  oSf  the  baron  for  the 
3  H.6.  x^i  corpocal  punilhment    *  it  H.  4;  72.    Contra  f  3  H.  6.  19.] 

contra,  that 

txfgent  Jhail  iffke  agawfi  hotb^  for  the  feme  is  amcfnsble  by  the  baron,  and  fo  the  default  of  the 
baron,  that  the  feme  had  not  come;  per  Martin,  quod  non  negatur.— And  S.*P.  Br.  Baron  and 
Feme,  pi.  53.  cites  9  £.  4.  33.  Per  Choke  and  Daoby.  Brook  fayi,  ^uod  miru«if  where  cor* 
pora!  punifhment  fhall  be  ai  here. 

*  Br.  Baron  and  Feme,  pi.  38.  cites  S.  C* 
i  Br.  Baron  and  Feme,  pi.  i.  cites  S.  C. 

* '»'*^-  [3.  Bo  up^ntbi  capias  if  the  baron  malces  default,  and  the  feme 

i\  dtci  appears,  this  fliall  not  be  the  default  of  the  feme.  ♦  12  H.  4.  i. 
s.  0.         Placito  I.    +  3  H.  6.  19.] 

i  Br.  Ba. 

von  and  Feiae»  pi.  1.  cites  S,  C.  that  exlgi  facias  ijfued  againfi  harw^  and  idem  dies  given  to  ibf 

ycwv.— — Br.  Proce(S|  pi.  6.  cites  S.  C— — Fiizh.  Procefs,  pi.  65.  cites  5.  C. 

t^h^^'  [4.  At  the  exigent  returned  againft  the  baron  and  feme,  if  the 
went  Ooe  i^^oft  appears^  and  the  feme  makes  default,  this  (hall  not  be  the 
4e,  though  default  of  the  baron  for  the  corporal  punilhment.  9  H.  6.  8.  b.  * 
jTay'^i^X^  44  E-  3-  I-  b-  adjudged,    f  39  E-  3-  »»•  b.  adjudged.] 

k  might  remain  in  prifon.  Br.  Baron  and  Feme,  pi.  37.  citts  11  H.  4.  54  — Br.  Default,  pf.  84. 
^el  SwC.  but  contra  in  trefjpafs.-—— But  he  (hail  anfwcr  alone*  Br.  Baron  and  Ftaie,  pi.  47. 
tites  ai  H.  6.  4.— »Br.  Reippnder»  pi.  19.  cites  S.  C. 

*  Br.  Baron  and  Feme,  pi.  76.  cites  S.  C.  but  the  feme  was  waived. — Ibid.  pi.  18   cites  S.  C. 

"I-  Br.  Refponder,  pi,  t6.  cites  S.  C.  that  the  baron  came  ready  to  anfwer,  and  becaufe  the  exi- 
gent was  ill  againft  the  feme,  it  was  difcontinned,  and  exigent  de  nawt  was  awarded  againtt  ber, 
and  *  the  baron  waa  awarded  to  anfwcr.  Finch  faid,  that  the  a^on  bein^  againft  the  oaroo  and 
fcmci  flie  cannot  plead  without  the  baron,  and  therefore  he  (hall  anfwer  agam  wiih  his  feme;  and 
ftfter  he  anfwered,  and  idem  dies  given  him  to  the  return  of  the  exigent,  to  anfwer  for  the  feme.-^ 
Br.  Baron  and  Feme,  pi.  87.  cites  S.  C. 

♦[456] 

r—"^^'^       [5.  So  if  upon  the  exigent  die  baron  ind  feme  have  a  fmpn^ 

Fol.  585.  fedeasy  and  notwithftanding  this  they  are  returned  oudaweo,  and 

Vt'^J^  at  the  return  the  haron  appears^  and  the  fertic  makes  default,  this 

and  Feme!''  ^all  not  be  the  default  of  the  baron  for  the  corporal  puniibment. 

pl.5.  cites    f  9  H.  6.  8.] 

S.  C.by^ 

which  exigent  de  novo  ifTued  againft  the  feme,  and  the  bsron  bad  idem  dies.  And  if  the  barov 
nakcs defaultat  the  day,  &c.  Diftringas  (hall  iftue  againft  hrm,~— Br.  Banre^  pi.  6.  cita  S.  6. 
Br»  Proocft,  pi.  8.  citu  S.  C.        ■  f  tub.  Procefs,  pi.  84.  cita  S.  C0 

[6.  But 


are  attached  in  a  treffah^  the  default  *  Br,D<s 
of  both,  and  fo  the  iffucs,  forfeited <  ^l^^'tt' 


[6.  But  9thirwifi  it  is  whtri  the  haroH  b  M  f^ha*Oi  any  c$r^  Br.  B«roh 
p§rMlptmfoitinthj^^\slt.     tlH.  4.  71.]  pK*8!dw$ 

'      ^   ' ..  S.  C.'  *      *-lbtd»  pl.6|'.  citet  S.  C.->— ^Fitxli.  Dtfault,  pi.  it>.  cites  S/C.' 

'   [7*  As  th"  ^^pfta  cf  hnJL  tf  the  baron  appears,  and  the  feme  *  Kr.  fi«roi» 
Aiakes  defeidt)  a  grand  cafi  (hail  iflii^  of  tht  vrfaok.    *  ti  H.  4.  ""^^l^^ 
^^.    1 18  E.  3,  9K  b»  adjudged^  i  b 

f  iUh*  Jkftolt,  pU  10.  cUet  S.  C* 
-  f  Fitdi.  Graad  Cape^  pi.  •».  citet  5.  C.  ' 

8.  So  if  r^«  be  rttumed  igainft  baron  and  feme,  tht  default  s*  P.  fcr^ 
of  the-feme  IS  of  both.    ♦  u  H.  4.  7I.    ri  H.  4.  i.    Placito  i.  ?^*S** 

:•      .  Vt    A    ¥^  1  '    •  feme,  pi.    . 

£.3.  18. 
*  Br.  Baron  and  Feme^  |>).  3$.  did  6%  C«^«^Fife!K  Delkutt,,  pU  to.  cUei  S.  C.  » 

^  1-  Bvi  l>eftult»  pU  5a«  ci«ei  S»  C^  .  -  .« 

^ 

:  [9.  5#  if  baron  and  feme 

of  tiie  feme  is  the  default  ol  ^^..i*,  ...^  .«^  v.«w  ...»•.  .^..^^wk  ^-,^3  ^ 

^  li  H»  6i  14^    Coatra  f  2a  AiH  46.  adjudged.]  t  in  i^^. 

^V*.  if  the 

baron  and  feme  at-e  defrndanti,  and  'tkte' baron  toxati  and  the  feftienot,  \tt  (hall  ^  received  to 
tnfwer  ilotie,  bnt  if  Ibe  comeS|-aod  tite  baron  not,  flie  (hill  not  be  vcceiyed  to  ^niw^,  till  Iter  b** 
tea  cdmea»  or  iie  ontlawedt  -Br.  Dt6wiUy  pi.  6t.  citn  aa  AIT.  ^S%*  —■■Br.  Rcfponderi  d^ 
pi*  38.  cites  S«  C.-^ — •-Fitzhk  Rcfponder,  pi.  ^t).  cites  S.  C. 

f  la  \(  aid  htgranltd  of  ban  A  und  femt  in  YeVerfiort^  th^  de-  ''1 

£iult  of  the  baron  mail  not  be  of  both,    tzi  £.  3.  13.  adjudged.]    *  *     * 

[n.  In  an  djftfe  the  default  6f  the  feme  Ihull  be  the  dSault  of  F^tili.A/- : 
the  Won.    a9  Alf.  6?.]  ■       *      '  «[^t'^*- 

[i2%  In  a  fmod  pirmlttat.again/l  bailiff'  and  ^ommdnaltyt  th% 
default  of  the  commnalty  ihall  be  the  default  of  the  baili^  at  the 
gnmd  diftrefs ;  for  both  are  but  one  corporatioOy  ^ssA  io-  one  de» 
tendant.    29  E%  3. 40.  admitCedv]  .      r 

[X3«  Se  where  there. are  tun^ bailiff's  and  one  cemmoMalty^  tht 
defauk  of  one  bailiff  ihall  be  the  default  of  alU     30  K^  3*  i.] 

14.  In  precipe  quod  reddat^  againji  bar  an  and  feme^  the  baroi{  BKbefiutt» 
is  effoigfied  de  fervieio  regis  and  at  the  day  did  nbt  bring  his  war-^  |*"J4*  <^"* 
ranty  but  the  feme  was  effoigmd  defervitio  regis  without  warrant*^ 
ing  the  effoign  of  the  baron^  and  wdl  \  for  Oie  (hall  not  warrant  it» 
Br.  Derault,  pi.  99.  cites  30  £.  3.  £9.  and  Fits;.  Eflbign.  7. 

1$*  Jndif  the  baron  had  appeared  and  had  not  we^aranteH 
effoign^  he  Had  loft  the  Ismd,  but  by  his  de&ult  and  tlje  effpign  of  ®'*  l>cf«>Jti 


15*  And  if  the  baron  had  appeared  and  had  not  wfiarantedfhe  f  457  1 
^  \ign^  he  Had  loft  the  Ismd,  but  by  his  de&ult  and  tlje  effpign  of  *'*  l>cf«>JN 
the  feme,  the  land  is  faved,  and  fo  the  de&uk  more  pt-(^table  than  Ij^^  ^^^ 
the  appearance,  as  here,  quod  nota  bene.    Ibid» 

]6i  Seme  was  received  in  default  of  her  baron  and  after  made 
default^  and  judgment  was  given  upoa  the  default  jof  the  baron* 
Bn  Default,  pi.  85.  citcr  38  £•  3.'  tl.  and*  now  no  menttoH  (hall  ^  "    \  "] 
be  made  of  tiie  receipt  as  it  is  faid  in  th^  timip  of  H.  8, ; 

17.  Dower  agaitfft  baron  and  feme  who  made  defaults  and  grand  ^^-^  ^'fxm 
eape  iffaed^  and  in  the  day  the  harm  came^  and  tie  feme  natiW^  pUa!^^ 
ka  fatd^  that  be  is  tenant  of  the  whote,  abfque  hec^  that  the  feme  3.  c.«^ 
mythinr  bas^  rmiy  to  aafw«r«  and  becaufe  the  defiiuit  of  the  femr  Br.  Savc^ 
:  WVIL  LI  •  |^Dtfe»Jv 


CM^A 


«7 

|i:  11.  cites  IS  the  ichvlt  of  the  baron  smi  fca9C»  Atgtfcif9  .tiie  4^  .  ^^ 
recovered  feifin  of  tha  lafid>  ouod  uotiu  Br.  Default,  pi.  5:  cit^ 
41  £•  3/24.  in  the  Old  BooL. 

Br.  ifaroB        ift.  Ditinue.Bgttin/l  tbi  ba^pn  ant  fmi^  the  fmi^' mms^wai^^ 

pTfr'tcicU  ^  ^^  ^^^^^  appeared  at  ibeejfiiM;  and  the  piainiif^MV'i^.f^ 
S.  c.^.  p.  tf  bailment  te  the  feme  dumjela  fi^it^  afltd  therjefofc  becat|(Q-,ib^  pi^ 
tod  if  it  wu  ce&  is  detertniifed,  and  this  is  of  the  a£l  of  the  feme  to  whicli 
^yPJ*2fftt  ^®  cannot  anfwcr  without  her,  thetcfore  by  aitod;  t&e-^M  *<*it 
^ttoi  cMf€  fine  die ;  •  foe  as  to  lofiog  iflues,  &c.  iipon  diftrei^  retivqcd  ilgaifift  * 
/^  (^    baron  and  femet  the  defiiult  of  the  feme  i^  did  deiaiilt  6f  the 


ejtig^dty  &c.  whidl 

,_^ r-  .         J.  -   .  Defaulti  pK  7^  dtet 

ji.  citei     43  E.  3-  i8i  &  44  E.  3^  I.  «  34  H..6.  eoncqirijUfek  , 

19.  Jppeal  of  mayhem  againft  baron  and  fem^  e^ten  tbe  exigiot 
awarded^  the  baron  rendered  htmfelfy  and  found  mainprife)  and  had 
fuperfedeas  notwithf&hding  the  feme  did  nel  kmh  Bn  Baioa 
iUid  Fcmfe,  pi.  ^;  cites  8  H.  4.  6.- 

20.  In  pracipe  quod  reddnf  agairtft  (afon-  aild  hkxt^  ihe  de« 
fault  of  one  is  the  de&ult  of.  bothi  for  one  cannot  anfwer  without 
the  other.  This  no  inconvenience  to  the  wife ;  for  .upon  deiautl^ 
after  default  of  die  hufbaiid,  flie  msiy  b(e  received  t6  defend  her 
right.    Jenk.  27.  in  pl#  56.  cites  26  H.  6.   De&titl  4* 

tr.  Baron  .  21.  In  forcible  entry  and  in  tre^afs  againft  baron  a^d  feq;iey 
and  Feme,  ]f  the  baron  appears  at  the  pluses  capias,  aikl  tiie  ft&e  not,  the 
jU^a.  cito  y^^^  flj^ii  anfwer  alone,  and  the  rcafon  is,  xuhere  fhMy  hfnp^ 

'*    *  t^fi^  ^^  ^  h  ^^^'  ^^^^  ^^  J^^^^  anjwer  aUne^  but  eoriifa  'i)h^e  )fb/f 

entry  is  fuppofed  by  the  feme  dum  fola  futt\  USt  Iri^  tiiitf  cafe;  the 
defeult  of  the  ftme  fliall  hot  be  the  default  of  tltetUr^n.alidleme, 
contra^  where  '4he  entry  is  fuppofed  by  \betb^  thcvet^th^.  d^fintlt  of  ^thf 
feme  is  thede&uk  of  the  baron  and  iiemQ,  ^ridif^)  ^ejb^.afifwer 
alone ;  and  in  debt  againft  baron  and  feme  it  fiiail  b^  ^Q^en(|efl.  th^ 
4ebt  of  the  fem^  ami  To  if  die  beetm  appears^  and  ibtfmot'i^  utahid 
at  tkc  exigent  againft  both,  the  hxroa  fliall  go,  Without  matnpnI4 
Br.  Refpondfcr, . pi.  29.  cites  36  H.  6.  1*       j.    ,  ...  ... 

^2.  In  debt  tte  default  of  the  fenu^  whtre  ihhr^fipppiars  is 
the  default  of  bothy  and  capias  Jhall  ifue  agais^fi  both  l-.^  Cbokp 
and  Danby,  quod  mirum  where  thefce  ibaU  b^  corporal  fiaia«  Br« 
Default,  pi.  47.  cites  9  E.  4.  ^3.  •       - 

Where  the  default  of  the  baron  ih^l  be  thie  j^^ix^t  of  the 
feme,  fo  that  the  one  (hall  not  aniWer  wifJhMti  die  odier* 

See  tit.  ;Baron  antt  ifentt*  (i.  a.) 


C  45'  3  (^*  *)    ^^awlt  of  one  (not  l&arph  Jthd  Ffemfevi 

*    where  it  ihall  be  the  Default  oj^atiother* .  ..  ..; 

\-  •  .  .     . 

r«  A  S.  SIS'C  ttgainfl  two  ^enantt  ikeoihmetfy  the  m#  e^eomti 
jlJl  and  die  other  made  def^ii^  "MA  he-wikyjippeardd  iMt  iufi 


.    ibred  toplead  for  the  vrhole^Wla'ftdi « t^iSemfir  ^^v^ 


* 

l9  Afll  16.  .  I     ., 

1.  ZMf  nia/njt  $W0  xvid  nMind  Amr  law,  tfid  at  the  da^  the 
•M QMkee  di^lt^  thki  li  i^e*  dB&irk  of  kMh;  and  the  pbiottflr 
flisdl  rtc(>y«r,  twe  if  befuflbtii  the  om  to  Migt  Us  kiw',  be  (biitl 
take Aciiinfig  by  fate  writ.  .  Bf.  Dc&ult,  ft.  964  eitet^o  £.  3.  35. 

3«  Twtf  furr/  mtlawid  in  iibt  at  thg  j^it^f  twoj  and  the  mv  B-.  Scire 

.  Mdmt  ittt^tMff  ^*iium4d iva^md and  ^  not  ccmt,  and  the  $titr  t!*j£!^ 
fMj  ¥9€limfd  klUt^  Mid  dieiMpAdint  would  have  me  quit  by  tht 
defindt  #f  him  ^o^^m  ^vmtihtd^  beoauife  tbe  deudt  of  (he  oot^ 
ftMAtMT  tn  aiSSon  of  4abr,  it  <he  oanfijit;  of  both  i  Tamen  ^arrt 
M  here,  yvtu&ft  the  aAion  is  agsi«|ft  them,  hf  nbkh  fac  had  iicut 
iihs'«0iiitA«:the  either,  and  dtabe  daj  if  bodi  the  plabitift  appeai% 
Itfid  l^44ftildafit  only  without  fais  companiop^  the  plaintiff  ihall 
ItdC  tomkt'  a^nlt  'him,  otttbe  other  has.  foed  his  charter,  and 
Hftppearcd  Hkewife,  fo^  they  WW0  ixapleaded  jointly,  ^u  DefaMi^ 
-fdi  in.  citciis  4lilL  ^  j. 

4*  'ff^ihHi  tiv0  0re4p  fitt0iair  s  pmfonai  tUngrAm  ihe.ddiuik 
«f  one,  is  tkt  defrult  of  both  1  tta-v^eti  they:  am  t»  difdtmrm 
nhimfilftts^f  a^f0'finatty^  it-k  ^tberwfe.  6  kq).  05.  b.  iPer 
Cur.  cites  this  diverfity  taken,  and  agreed  In  2  H«  4.  ^  a,'  b, .     . 

j.  SHrt  /Mas  ty  thrn^  ftih^^twhi  ^mned^  tsdA  the  ^919,  wat 
*ptafiwl  per  Cur.  becaufe  delajr^  ate  oaffed  i&iinre  fiicias  i>y  the 
^ilatute  of  Weftmitifter  a*  cap.  45.  Q^^  ^  biisque  recocdat 
'  4allt,  &c.  ^hA  fcire  frriat  kd  ft^mnf  fimul  agait^  tbf  twc^  and 
-the  Mi  rf  ihi  tenants  made  dufinfit^  and  his  dcnidt  was  rscardid^ 
and^given  ov^.    B#.  E&ine,  fl.  lao.  cites  lO.H.  6»  i. 

.6.  'A  flHut  ree&Vired  Mt,  and  the  d^fmJant  W9S  c^mmitud  4a 
pr^-far -exeCHfaoii  thereof,  -and  afeer-die  plaintiff  modi  throe  m|- 
£cut0rs  anddiidj  and  the  am  executor  reltajed  to  the  defendant,  by 
which  fcire  facias  ifliied  againft  the  three  executors  to  difinifs  the 
defendant,  and  they  were  r^tueool  warned,  and  two  appeared,  and 
he  who  made  the  releafe  made  default,  and  the  two  pleaded  that  the 
tkitA  aeoi^lefla  pas  by  the  deed }  and  xhe  beft  opioipo  wa9^  that 
.  Ae^de&uUrjD^,  itllC  ^rd  isp^rooaptory,  and  that  jrbe  prifoner.  (hdl 
be  delivered ;  quaere.    Br*  Scire  f^acias,  pi.  232.  cites  10  H.  ^.  2. 

7^  Ja  '4ebt  ngdinfi  tv^  ^^aUars^  and  tbsp  are  xtt  sjfue^  and 
after  ^iir  makes  if a$(Uy  jfU.  the  incjueft  (hall  not  be  taken  by  de^ 
.iS^lt.2^t<M^  the  efb^t>.  fius^c  if  it. was  jiot  as  executor*    Br. 
Default,  pi.  86.  cites  21  H.  6.  45. 

8.  If  a  nuin  .i$  bpund  to^  two  in  a  Jiatute  fta^ie^  and  the  one  rg' 
Uajet  and  ^ofb  fue  executiony  ^e  defendant  bririgs  at^Hia  querela 
^gainfi  i«lA,.Aoa  the  vu  ^oma  and  the  ^bor  mty  the  de&ult  of  the. . . 
one  is  the  defauk  of  both,  and  hj  Ais  the  cowuibr  Aall  go  ^tte 
.^Kcharged  ^gapft  bqft,    Br.  Oefijilt,  pi.  94.  cittjs  1 1  E.  4.  8. 

-a.  la^r^ea^  quod  flfiddat.^gM/i|^  Jwajif  they  imparU  jointly^ 
lod  after  tbe  one  makes  default ^  this  is  die  cUfiiult^f  boib,  per 
leavers  i  but  Brian  ii  Kebil  coi^ra.    Br.  Default,  j^.  65.  cites 


{  ; 


kv 


r' 


4^  JDe&ttit 

y   10*  But  In  dibt  agalnft  tm  tbede&ult  .6f  tb^'ofte^  liktc  joSiit 

imparlance,  is  the  default  of  both*    Ibid.  .    , 

'    II.  Where  k  grand  capi  is  awarded  againfi  tw&  Unanu  tf  fuB 

cge^jad  the  §ne  ixcufes  himfolf  by  a  fi$&d  9/  wat^r^  and  the  ^ber 

fays  nothings  the  writ  fhall  abate  againft  him  that  excufed  himfeif^ 

and  (hall  ftand  good  againft  the  other  |  per  Frowike*  -K«itwp  5i« 

and  b.  pi.  2.    Trin.  19  H.  7. 

Br.  Default,      12.  In  writ  of  intry^  two  iXicuUrs  came  and  preyid  t9  he  r#- 

t'if^*  c<f/wi  to  fave  thiir  term  by  default  ef  the  tenant^  by  the  ftatote  of 

Br.  Execu-  Gloucefter,  and  after  the  ene  relinpajhtd  the  receipt  ^nd  meuU  de^r 

ion,  pi.  94.  faulty  and  per  Rede  Ch.  J*  diis  fiaU  not  ie-  the  default  ef  beib  ; 

cacf  s.  c.    f^j.  ^jjj^^  ^^^-^^  i^  ^^  henefkial  for  the  tejiater  Jkall  be  uiken  \  for 

where  they  plead  twe  pleasy  the  plea  whidi  is  010ft  beojeficia)  (ball 

be  taken  and  firft  tried,  and  if  Atr  plead  releaiev  and  the  one 

makes  default  after,  the  other  (ball  oe  permitted  to  profec«te  §m 

the  advantage  of  the  teftaton    Per  Kingfmill,  J.  after  they  have  ^ 

joined  hi  pleajthe  deiault  of  the  one  is  the  default  of  both^    Bji^ 

the  faying  of  Rede  feems  to  be  law,  and  he.  who  relinquiifaed  woiiM 

have  Surrendered  and  \^  not  ftifiiBredi'  for.  the  Court  has  no 

warrant  but  to  record  his  deftiult^  the  reafon  feems  to  be  inafoiuch 

as  he  is  not  party  to  the  original.    JBf*  Re&«it^  pi.  59.  cites 

21  H.  7»  2^. 

13.  An  information  W2ishfO^^\agaiH/l\6fer  an^^ulti  they 
all  pleady  not  guilty.  Upon,  the  trial  alT  but  one  sudce  default- 
The  Court  held,  that  the  default  of  the  reft  (hall  not  bind  hiroj 
for  though  they  joined  in  the  plea  of  not  guilty,  )fet,.beii^iQ^Ta 
criminal  cafe,  ir  is  fuafi  Jeveral ipleas  %  and  tj^.dei^olt  ^f  one 
^  (hall  not  be  die  default  ot  others  \  and  the  inqueft-  wais  talpen  by 

default  only  againft  thofe  that  did  not  appear*  -  Qxo*,  C  25 1> 
pLi.    Pafch.  8  Car.  B.  R.    The  King  y.  Wii^gfreM.&  al'n      ^ 

(P)     C^thePlaintigu.''.'.      ■ 

•  Br.  Dc  '  [i.  TF  two  obligees  fue  one  bailee  of  the  obligatjdrt^'lrone  of  the 
fault,  pi.  14.        1  piaintifFs  makes  default,  this  is  the  defiult  bf^blh,  -  2  If. 

cites  S.  ^'                 r    -f  ^^  ,  I 

and  Bailee     4*  J^J  .-.^-i;    ^J 

prayed  gar.  [2,  But  if  divers  obligert  are  H^amedy  And  tine' maies  definite 
l^iT^'thc  *'^  ^^  "^*  *^  default  of  all,  altiiough  upon-  the*  matter  all  are 
three  obiu  plaintlfls,  for  they  claim  not  aduty^  but  a  difcharge.  *  2  H*  4«  i6« 
pr»,and      3  H.  4.  7.  b.J  •    ' 

at  the  day  tl)«y  were  returned  warned,  and  txuo  eame%  and  the  third  made  defuylt^  and  tfiere  it  was 

P-Micardcd,  Uiat  the  default  of  the  one  (hall  not  condemn  hia  companibDt.-*<->«-F&r  in  dnht  «/m 
the  /kmt  tid^ation  ag*ifift  the  three,  the  dtfault  or  plea  of  the  flwfy  finiU  h^^bargt  the  other i  imt 
«x  altera  paue  tbe  nonfuit  or  rded/e  ifome  ^  the  flsintifft  fimll  f^jvdicf  the  other,  Br.  Ibid.-— 
— -..  Bui  if  tie  three  ^ligors  had  hrought  vnrltef  detinme  ot  the  obligadoo  affd  defendant  bad  bad  gar* 
myhmtiUaguiufi  the  oifiigeet^  and  the  one  if  them  had  made  default^  C^tevt^  if  the  other  two  flnll  be 
iccetved  (o  enter.plead ;  for  the  two  obligors  above  wcte  rtceived  to  cnftr-liteacU  Biw  IbiA  ■■- 
fatsh.  £nttf^kader,  pi.  tt.  cites  St  C»   *   -  •  .      ..«»...;  ;• 

^  a  ••*•«««         ^       *  '  *  '        « 

Br^ptict(%,      3.  Two  brought  pracipe  quod  reddat  againft  M  ^jUn^ni^.of^ 

i  a'l*  t!**  ^**  ^  if  ^9  demandants  mate  Hefilult^  and  [umnms  udfequendum 
'   *  *  ^  fimul 


fimul  was  awarietL,  and  grand  capt  $/  thi  wh$Ii ;  for  if  the  other 
deroandant  will  appear,  then  they  fhall  recover  the  whole  upon  the 
default  of 'the  tenant,  and  if  noc^  then  only  the  moiety  for  the  one 
demandant,    Br.  Defiiult,  pL  46.  cites  4  H.  6.  2S. 

*  4.  If  a  man  is  outlawed  in  dehty  and  the  defindant  pur  chafes 
charter  tf  pardon  and  fctre  facias  againji  the  plaintiffs  and  he 
makes  default^  this  is  peremptory,  and  the  defendant  ihall  go  quit. 
Br.  Default,  pi.  87.  cites  22  H.  6.  7. 

5.  Suretf  of  the  peace  was  taken  againji  £.  B.  who  had  day  by 
maiiyrife  .Menfe  Pafchae,  and  did  not  appear  at  the  day^  there  his 
mainpernors  have  farf cited  the  bendy  though  J.  JV,  who  teok  the 
fieaeef  did  net  appear  at  the  day  and  demand  the  faid  E.  B,  and 
7ft  fcire  &cias  was  awarded  to  anfwer  the  fum.  Br.  Default, 
pi.  60.  cites  39  H.  6.  26. 

'  6.  But  where  a  mkn  is  taken  by  capias  at  the  fuit  of  J,  N.  and 
is  hound  with  mainperners  to  appear  fuch  a  day,  and  neither  he  or 
the  plaintiff  appears^  there  the  defendant  or  his  mainpernors  ihall 
forfeit  nothing,  becaufe  the  plaintiff  did  not  appear  \  quod  fait 
concefliuD)  but  it  was  faid  that  the  cafes  are  not  alike.    Ibid. 


(P.  %)     Excufcd  or  difcharged.    By  what. 

\.  K  MAN  recovered  by  default  againji  an  infant^  and  the  /;z- 
XJL  fant  brought  writ  of  error ^  and  r ever  fed  it  for  his  nonage  ; 
and  contra  if  he  had  appeared  and  lofl  by  plea  or  by  voucher^  he 
ihall  not  reverfe  it  by  nonage.  Br.  Saver  De&ult,  pi.  50.  (^ites 
6  H.  8.  B.  R.  22.  and  concord.  7  £.  3. 

2.  A  man  is  bounds  and  mainpernors  with  him^  to  appear  at 
Wejimin/ler  in  B.  O^,  Atich.  and  at  the  day  he  does  not  appear^ 
but  prmeSlion  is  caji  for  him^  this  laves  his  d«&ult,  and  the  bond 
ihall  not  be  forfeited  ;  per  tot.  Cur.  Qj^iod  nota  bene.  Br, 
Saver  Default,  pi.  39.  cites  1 1  H.  4.  57. 

3.  Note  by  avirard  of  Babbington  Ch.  J.  that  in  pracipe  quod 
reddat  at  the  grand  cape  the  tenant  appears^  and  the  demandant 
counted  \  by  this  the  de&ult  is  releafed,  and  the  tenant  need  not 
iave  the  default.     Br.  Saver  Default,  pi.  41.  cites  8  H.  6.  3. 

4.  The  demandant  may  releafe  the  default  again/i  the  will  of  the  Pr^cf^e 
fenantj  per  Fitzh.  and  Shelly  j  but  per  Fitzh.  if  the  tenant  had  ^Jl'^fj^'f^'^ 
tendered  his  law  by  attorney^  the  demandant  cannot  releafe  the  de*  f^p^]  fte'tt^ 
fiiult  without  the  will  of  the  tenant,  by  many  books,  as  it  is  iaid^  "am  w&gfJ' 
quare  inde.    Br.  Saver  Default,  pi.  i.  cites  27  H,  6.  1 3.  ^''  ^Jf^  "f 


moHf,  tni!  at  the  day  thi  (UmoMdant  VMu/d  have  waived  the  dtfault^  and  could  not,  per  Cur^ 
ivithout  the  «flent  of  the  tenaot,  and  the  tenant  would  not,  but  did  it,  and  therefore  thc/vnt  was 
abared ;  quod  nota;  and  the  reafon  feems  to  be  inafmuch  at  there  is  am  ifitte  temdered  uJblch  ought 


soared ;  quod  nota;  and  tne  reaion  teems  to  oe  inaimucn  u  (nere  is  am  t^e  lemaerea  VM>icb  ougoi 
fQ  he  tried  \  for  heftre  tbh  he  might  have  re/ea/ed  the  defamltu  Br.  Saver  DefiuUt  ^I.  i^  cum 
49  £.  3.  7.    [But  recoDS  mifcited.J  • 

,  5.  The  beft  opinion  was,  that  infimutiy  or  a  fall  from  a  horfe  *  Mahdy 
in  a  joumeyy  khat  he  was  in  danger  of  death  of  the  hurt  is  not  ^^^^\i^^ 
fuffcient  caufe  to  (ave  default,  but  in  praecipe  quod  reddat,  but  outhwry, 
iiBprifoiiment  and  inundation  of  water  are  good  caufes  to  fave  de-  q»«re  ic- 

LI  3  fimlti^**'*^ 


if  the  fame  fajult ;  ami  yet  per  Grjrafltd  and  Mofl^  ia  the  tiflic  of  Sir  XJ" 
hve  d*  fMiU  Hank^ford,  ♦  outlawry  w^  reverred  by  infirmity  at  die  time  of 
inpiKcipe   the  outlawry;   contra- ptr  Prifot.    fir.  Saver  Dcbiulti  pL  aS. 

auod  red-      citCS  38  H.  6.  12*  .  ^    • 

datiUfcemt         ■     "* 

that  it  it  not :  for  matady  tnty  it  JjtignJx  tm$M  ^  JNtit  tf  nimifr^  M^ii  hMH/tnimtm^  ami 
moMag€,  Br.  Saver  Befauk,  1^.4^.  cicca  4  H.  3.  &  f  itz.  <CliaueqgC|  «j|^4*— --Co.  Lkt.  4^9.  ^ 
S.  P. S.  P.  that  xnaUtiy  was  pleaded  iq  avoidance  of  outlawry  and  acctjpted  4  H.  a.  there- 
fore, qusre,  if  It  be  'caufe  to  UVe  dmhlt  in  ]plea  of  land.  Ibfd.  ^1.  4IS.  cit^  ibe  prittled  book  of 
Abridgment  of  AIT.  fol.  48* 

r  ^61  1      6.  Precipe  mod  reddat,  at  4hi  mfi  prius  the  Uuant  Ml  its 
ati$mey  math  odfault^  and  the  dc&uk  necordcd,  aod  at  ike  iasf  «• 
kank  the  imant  cattu  OTtd  had  hk  fr^ena  TMoriii  far  all  dt  teroi^ 
and  he  pUuded  Jhat  he  'and  his  attarmqf  had  $iAf  thm  iajs  aetua 
before  the  Niji  PriuSy  and  Jhewed  where  this  was  held  in  the  cmnif 
^  Yorky  and  the  ^fiance^  and  that  he  and  his  atttrmef  mere  fear chmg 
for  their  evidences  to  have  tome  at  4ie  Hifi  Prim  land  were  hiwdetai 
by  water  in  the  county  of  Durham^    See  the  pleading  there  «t  ^t!S>^ 
good  matter,  pleaded  by  a  prothonotary )  for  Chooke  and  Ot- 
tleton,  fet)eants  of  the  tenant,  refo&d  to  ptead  ibr  hi0>  bedaufe  it 
was  fufpicious,  and  the  demandant  demurred  iipon  the  plea,  and 
«  it  was  much  debated  if  it  (hould  ferve  or  not ;  and  it  was  admitted 
that  his  plea  goes  as  well  to  the  attorney,  and  for  hia%  as  for  the 
tenant ;  but  it  was  faid  that  this  jfball  not  ferve  the  attor^iey  b^- 
caufe  he  refufed  to  plead  it;  and  thb  waf^  becaufe  tbe-Couit  did 
not  £avour  the  matter  for  the  fuipicion ;  and  this  per  filOii^  and 
Laicon  'ferjeants  for  the  demandant.    Br.  Saver  Defeuh,  pi.  29. 
chcs  38  H.  6.  31. 

7.  Pracipe  quod  rcid^t  againji  four^  who  made  default  at  the 
day  of  the  grand  capCy  two  appeared  in  perfoh  and  tendered  their 
law  of  non-fummonsy  and  the  other  two  by  attorney  tendered, their  law 
efmnftanmonsy  and  the  demandant  rcleafed  the  default  of  ihc  two 
who  appeared  in  perfon,  and  would  have  advantage  of  the  d^uk 
of  the  other  two.  '  And  per  Dandby  Ch.  J.  and  ifcveral  others, 
;the  releafe  of  the  default  cS  one,  is  fo  of  all,  for  the  iem  is  intire ; 
for  one  jointenant  in  aSion  againft  feverai  cannot  be  fummonedt 
but  it  is  the  -fummons  of  all.  Br.  Saver  De&ult,  pi.  32.  cites 
3  E.  4.  21. 

8.  There  be  divers  cau(es  allowed  bylaw  for  iaving  a  man's 
default ;  at  firft  by  imprifonment^  whereof'  Littleton  here  fpeaks. 
V  2d\yy  Per  undationem  a^ua7-um.    ^^ly^  ?Gr,tempe/latem.    4thly,  Per 

pontem_  fra5lu7n.  5thly,  Per  navigium  fubflraSfumy  per  fraudem 
pctentis\  non  enim  debet  quis  fc  periculi^ic  infortuniis  gratis  ex- 
ponere,  vcl  f;ibjicere.  6thly,  Per  mt:ore7n  atatem.  Jthly,  Per 
defenfionem  [defaltam  v?l  omiflionem]  fummonionis  per  legevtm 
Sthly,  Per  mortem  attornatij  fi  tenens  in  tempore  non  novit. 
gthly,  Sipetens  effbnhttus  fit.^  j  othly,  5/  pktcitum  mittaturfine  die* 
jithly,  Per  breve  de,  warrahtia  did.    Co*.  Litt.  259.  b. 


(Pi) 
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j[P.  3)    p^clac^tipn ;  nec^jflfary  in  what  Cafes,  not- 
with'ftandiug  jtbe  t)efjikult  of  the  Pflcndant.  ' 

.J.  .A  ^  ?*/  S^fP4^^9P?  h  t^'^^it^  ff^^  r#<£/a/,  j^  the  tenatii 

X\,'  wag£s  hu  law  of  non-fummotii^  thert  9t  the  day  die  de« 

•j^ifuidapt  Cfmm>t  rele^e  the  default  and  count  againft  the  tenant* 

JOofUra  atfbefirfl  daj^  as  it  is  (aid  elfe where.    Br.  Do&ult,  pi.  9^. 

(t)ts^  cites  42  E.  3.  Ji. 

?•  Cegapit  agatrift  an  infant  who  41^^  default  at  thi  fumm^ns^ 
Kn4  ^ff^  ^^"f  ^^^t  grand  capij  and' was  not  compdlea  to  ^ve 
hif  dcfa^t>  by  re^op  x>f  the  infancy;  but  the  demandant  counted 
f{g?l»fif^im  yjithpuf  taking  bim  at^fhe  default  \  for  otherwife  hit 
writ  ihall  abate;  JFor  an  infant  fb^l  not  iave  his  de&ult;  for  he  ^ 
.<;^no0jt  fiigp  hjs4a)!ir  of  nop-(uinnions.  ^r.  Saver  Default,  pi.  51. 
,citp^  3  H.  6,  .10. 

^.  Sff  it  Cpfmspfcoperturem    Jbld. 

4.  In  fiire  faetasj  wh^cre  the  affize  U  taken  by  drfauk^  jtt  the 
flaintlff  JbaU  make  bis  plaiiit.     Br.  Default,  pi.  56.  cites  38 

5.  So  if  ^ower  by  default  the  plaintiff  ^all  make  Jils  demand ;  C  4^^  3 
fpr  thpfe  writs  do  not  cotnprehend  certainty.    Ibid/  '     ^  "' 

,6.  dmfra  in  precipe  juoa  reddat ;  for  tjhere  appears  cerUintw 
note  the  difference.    Ibid. 

* 

(P.  4)    Plfeadlngs  to  the  Writ  after  Default. 

r.  TN  attaint  if  the  defendant  makes  default,  he  cannot  plead  to 
J-.d)e  writ  afterira-ds.     Thel.  Dig.  2I0.    Lib.  14*  cap.  r6.^ 
S.I.  cites  12  £.  I.    Attaint  71.    Utdicitur. 

2.  Nor  at  the  return  of  the  writ.    Ibid,  cites  12  AfT.  2. 

3.  In  writ  if  entry  after  it  was  pleaded  to  theinquejly  the  tenant 
tna^e  ^efault,  and  at  tbe  day  of  petit  cap4  returned  be  was  effirgned 
de  fervitio  regisj  and  at  the  d^y  failed  of  bis  warranty^  knX  after^ 
wards  b^  V^ould  bavs  pleaded  that  he  was  villein  to  fuch  a  one^ 
and  held  in  villeinage^  &c.  and  was  hot  received,  but  feiffn  v^as 
awarded.  Thel.  Dig..  2io.  Lib.  14.  cap.  i6.  S.  2.  cites  Pafch« 
32  E.  r.    Saver  Defiult,  83. 

*  4.  In  writ  againfl  baron  and  femt  the  baron  appeared  at  all 
times,  and  HMTfemi  made  default  after  (default,  upon  which  t)id 
ba;on  was  received  to  fay  that  his  feme  was  ejloigned  by  tbe  de^ 
ynandat\t.  Thel.  Dig.  2ic«  Lib.  14.  cap.  16.  S.  3  cites  Paf^b. 
16 1;.  2.  Saver  'DefaUlr,  77.  and  lays' fee  10  £•  3.  522.  and 
JPafch.  II  E.  3.    Vifhe,  59.  ^ 

<•  Iilforfnedoh  by  two  parceners  the  one  was  fummoned  an4 

fev'efed,  and  ^he  tenant  af^er  made  de&ult  after  appearance,  itmi 

'at  .the  day  of  the  petit  cape  returned,  he  was  i^eived  to  plead 

&e  death  df  Him  who  was  fevef eJ  after  tbe  fcverancc  without 
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raving  his  de&ult.    Thel.  Dig.  2X0*   Lib.  14.  cap,  i6,  S.  $2 
xites  Hill.  5  E*  3.  174. 

6,  At  the  grartd  cape  agafnji  a  prior  hejaijy  that  the  prUrf 

is  a  all  to  fuch  mi  abhey^  and  that  he  is  commoign  to  the  abbo^ 

and  fo  the  frankUnenunt  in  tbt  abht^  &c«     Sed  non  allocatur. 
':Thel.  Diff.  2io.    Lib.  14,  cap.  16.  S.  6.  cites  Hill.  5  £.  3* 

Saver  Defeult,  64. 

7*  In  writ  againji  twoy  if  the  one  appears^  and  the  other  makes 

default,  and  the  grand  cape  of  the  motety  retumedy  if  he  make  de« 

fault  at  another  time,  the  one  may  tah  the  intire  tenancy  and  plead. 

Thel.  Dig.  21 1.   Lib.  14.  cap.  16.  S.  34.  cites  Mich.  5  E.  3.  209. 

8.  After  the  tenant  has  failed  of  Ms  warranty  j^  ejfoign  de 
Jcrvitio  regisy  he  mzyjhew  tow  the  procefs  is  difconttnued  againft 

him.    Thel.  Dig.  210.    Lib.  14.  cap.  26.  S.  10.  cites  Trin.  1% 
E.  3.    Effoign,  59. 

9.  In  dower  at  the  grand  cape  returned,  the  tenant  was  re- 
ceived to  fay  that  the  demandant  after  default  madoy  has  received 
certain  tenements  in  allowance  of  her  dower  without  faving  his 
default,  ^'hel.  Dig.  210.  Lib.  14.  cap.  z6.  S.  ix.  cites  Trin. 
X3  £«  3.    Saver  Default,  36. 

xo.  AtHtit  petit  a^pe  returned  againji  an  infant  ht  ^999%  ejfoigned 
de  fervitio  regis j  and  at  the  day  given  he  failed  of  his  warranty^ 
and  would  have  pleaded  by  guardian^  that  he  was  within  age  and 
*  that  the  demandant  dijfeifed  him^  &c.  and  was  not  received.  Thel. 
Pig.  210*  Lib.  14.  cap.  x6.  S.  12.  cites  Trin.  14  E.  3.  Saver 
Default,  40. 

II.  At  the  petit  cafe  returned  againji  iwoy  each  of  them  feve« 
ra1}y  t^ei  the  entire  tenancy j  and  alleged  imtrifinment  to  iave  their 
defaults  (cverally,  upon  which  the  demandant  was  compelled  to 
maintain  his  wrjt.  Thel,  Dig.  2(0.  Lib*  X4«  cap.  x6.  S.  14* 
cites  Trin.  18  E.  3.  27. 

\i2.  At  the  grand  cape  returned  againji  the  baron  and  feme^ 
the  ftme  -came  and  was  received  to  Jhew  di [continuance  of  procejsy 
inajmuch  as  the  grand  cape  was  only  of  the  moiety y  without  being 
[  463  J  received  to  defend  his  right.  Thel.  Dig,  210.  Lib.  14.  cap.  x6. 
S.  15,  cites  Mich.  20  £.  3.  Difcontinuancr,  8.  and  fays^  fee 
Trin.  24  E.  3.  20. 

13.  At  the  grand  cape  returned  executed  againji  the  baron  and 

femcy  the  baron  was  not  received  to  fay  that  his  feme  was  dead  the 

day  of  the  writ  purcha/ed  \v\i\\Q\iX  laving  his  default,  becaufe  the 

writ  was  feived,    Tbcl.  Dig.  210,    Lib.  14,  cap.  x6.  S.  r7« 

'  cites  Mich.  26  E.  3.  68. 

14.  It  is  faid  th^t  at  the  petit  cape  ad  vaUntiam  the  vouchee  Jhall 
not  fay  that  the  tenant  is  dead  without  feving  his  default.     Thel. 

pig.  21  J.   Lib.  14,  cap.  x6.  S,  33.  cites  Mich.  27  E-  3.  88. 

Quaere. 

.    15,  At  the  day  given,  to  make  his  law  ef  non-^fummonsy  the 

^  tenant  was  ejfoigned^  and  at  the  day  given  by  the  ejfoign  he  would 

have  pleaded  that  the  demandant  had  taken  baron  after  the  Uy^ 

gagery  without  m«ikii)g  bis  law  and  was  not  received*    Thel. 

Dig. 


«    •         -    •  - 

y)i^  lip*   Lib*  I4«  cap.  i6.  S.  19.  cites  Hill.  3S  £.  3*  7*  & 

i6.  It  it  adjudged  that  at  the  grand  cape  returned  agaiujl  feveral^ 
ga<h  of  them  may  take  feveral  tenancy  if  parcel^  and  wage  law  $f 
mn-^jumnami  feveraUy^  and-  the  demandant  (ball  maintain  his  writ^  , 

otherwife  it  fhall  ^ate*    Thel.  Dig.  2X0.    Lib.  14.  cap.  i6« 
S.  20.  cites  Mich.  38  £.  3.  33. 

17.  At  the  piAt  cape  returned,  the  tenant  cannot  fay  that  tie  de^ 
mandant  has  taken  baron  afier  the  lajt  continuance^  but  he  Aall 
plead  frefefjkn  in  the  demandant ;  for  this  extinguiflies  right; 
Thel.  Dig.  210.   Lib.  14.  cap.  16.  S.  2i.  cites  Trin.  39  E.  3.  20. 

1 8.  At  ihc  grand  cape^  the  tenant  was  received  to  plead  mif' 
nomer  of  himfelf.  Thel.  Dig.  211.  Lib.  14.  cap.  16.  S.  23* 
cites  Hill.  40  £.  3.  i.         In  bis  fumame  and  in  name  of  baptifnu 

'Ibid.  S.  23.  cites  40  £•  3.  46. 'And  mifprifion  apparent  of  his 

name  in  the  writ.    Ibid,  cites  42  £•  3.  3. 

19.  After  ley^gager  of  nm-fummons  by  feveral  tAumts  in  common^ 

the  one  of  them  cannot  take  the  intire  tenancy.    Thel.  Dig.  an*  < 

Lib.  14.  cap.  i6.  S.  25.  cites  Mich.  40  £.  3.  40.  &  Hill.  41 
£.  3.  2.  and  fays  fee  42  E.  3.  16.  &  Hill.  8  H.  6.  37.  Qusre.  • 
20«  At  the  grand  cape  the  tenant  Ihall  plead  feveral  tenancy^ 
end  jointenancy^  with  ley^gager  of  non-fununons^  but  net  nen^tenure. 
Th«l.  111.  Lab.  14.  cap.  16.  S.  32.  cites  Trim  33  H.  6.  24. 
&  P^fcb.  12  £•  41. 

(Q^   In  what  Cafes  the  Inqtieji  fhall  be  tahen  by 
Defridt.     [  ^nd  In  wha/j  Proems  Jball  ijfue.  ] 

•  X.  T  AT  fuch  actions  which  defcend  in  the  realty^  if  the  parties  No  ioqoefr 
JL    plead  to  ijfut^  the  inline  ft  cannot  he  taken  by  default  upon  j?,"/^*'' 
default  of  the  defendant^  hut  a  difiringas  fiall  iffue  inlieu  otsL  petit  cmbeuk^ 
cape.    30  £.  3.  29. J  ^y  d^f««»it. 

[2*  ^s  in  a  writ  of  cujloms  and  fervices^  the  incjueft  ought  not 
to  be  taken  by  de&iilt,  for  this  is  to  affirm  the  feigniory.    30  £•       " 

[3.  So\ti%  writ  of  mefne^  if  the  feigniory  he  denied,  30  E.  3. 
29.  will  prove  it.] 

[4.  In  a  preecipe  quod  reddaty  if  after  the  petit  cape  the  tenant  >'•  Proeeft, 
pkads  imprifonment  m  another  county,  fcilicet,  in  Middlefex,  upon  Jj/JJ^'^c.-- 
which  they  are  at  iffue  in  MiddUfex,  and  there  tritd  againji  the  Br.  Attaint* 
tenant,  *and  he  brings  an  attaint  in  Middlefex^  and  the  fi^^ff*  ^^*  P^*  *^*  ^"^ 
turns  that  he  hath  nothing  to  be  fummoned  by^  the  inqueft  ihail  not  ^'  ^*  - 
be  taken  by  his  default,  but  a  writ  Jball  iJfue  to  the  county  where  ^  4^4  J 
the  land  is.    42  Aflf.  14.  adjudged.] 

[5«  If  an  attaint  had  been  brought  at  the  common  law  againji 
the  petit  jury^  and  they  had  been  returned  attached  and  yet  had 
made  default,  yet  the  inqueft  ihould  not  be  taken  by  default,  but 
frHffsJbould  bectwarded.^ 

£6.  S9 
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r-<-A.«^      [^,  ^5*  lit  ^pmmaii  hyf^  in  this  /ra^  if/mi  9fthpurfs  W  ^ 

*  Fel.  586.  ^^^r^i,  tfff^  ^/j^^r;  had  made  iifaulty  yet  me  ilnquefrfii&uld  tfO^'oe 


rSTAf.  *fe^^  *??  ^'^«H»  ^ut  iTHifsJ^juld  have  hm  f^d$i  tiU  i^O/uiil 
iJu?\S'  -fppf^red  (*)  f  27  vft.  6,  ?:  b!    An<I  fo is .tlfic  ftatute  Je ^ttuOis  ai 
s.c—  iz  %•  %*  but  /£/>  /V  M»si7  tf /^<r^  /|/  /i&#  "j^  Jlaiutf  upfn  fbi  grand  dij^ 
^pt.'^.  ^V^'^^^^^'V^^-    2.1  H.  6.  42.3  •    ^  -       '       -  1  y 


Ti-  I»  wnuHh  ^  dffindant  faidy  fbat  at  tlip  ti|nf  ^  ^  a^ 
m4f^  *r  fP«/  w|[r**«  i?/f ,  jWd  up^a  t^U  $hcy  jwrf^fc  ^  mi^  7^^ 
tht  dfiy  4bfsnqi^  ^pp^KfiVli,  fbi  4ff4lf4^p  nmdf  d§f§tdty  ^KFlPt^ 
f^  itU|Hi|ft  W^  A*W  by  .^%v^9  fvlw5h  ^  i|^  {ijivB  a^i^PiP  .qt  the 
Vfntsi  yfipw  iJKjw,  ip  ^lat^ra  b^fiKiiufti  IT^  P?  ?•  3-  3r.  E%- 
fu^  |)l.  9^.  .ms  7  lE.  J.  ^ 

i8.  Iti.mirfd0nfiffi0rf  if  4$  tkifimm$n^thf  t^wt  is  iipg9^4  ^ 

after  makes  default  re-Ainjpipijs  ^ilX  iflyi^,  fuid  ^|mt  8^^  l^r  4^ 

!•  fi^'VyV.      ij.  III  jfufd Juris  .^lom^i  ^  d^mH^f  fJwm4fff^  wi  mppp  Ap 

ILImZji  ^^Y'^^^^  ^^  *fl'^>  ^^  #'<^''^  /4W*  4^^»  returMfiile^  &C.  #1 
«»i  /L*  wA»*«t  day  tbf  attarwiy  pfAU  ^o^W  W^  ^^ignid^  aprf  tb,c  .«^/fr 
fy  default,   Mutfiiidy  mi  tboctfore  tbe  iMMeil  ^(Ml  i)^  ^^a^a  ^  Mp  4^|uk. 

fcndant  was  a^t  p««mittcd  ^tp  chsUcage  JK  liy  My  tbiog  io  m^iMVe.    ^r.iS^wnl  tfie,  pi;  ai» 

cites  10  E.  3»  and  Fitzh.'tic.  Ifiqutft,  47.  '  '  - 

Br.  Inqueft»  pi.  76.  cites  10  £.  3.  32a  and  Fttsh.  loqueft,  46.^-— Bif;  OhallengCi  pi.  ai^.  cilci 

fi.  C. .  But  Brooke  makes  a  wooder  ot  the  evidence,  becaufe  tlus  contrary  thereof  it  now  nlca* 
S.  P.    fir.  laquett,  pi.  10.  cites  \  H.  4. 14*  and  aS  Aff.  41; 

10*  In  ^arJ^Ae  fatal  svfis  jSn4  £/iyprefe&iotf^  pnd  reived 

by  re-fummonsy  and  the  Jheriff  returned  the  defendant  nihily  and 

^yet  the  plaint^  cannot  thave  .the  if^<|e{tfa^4e£uilt.    £^,.{n||ue9:. 

p].  xj/b.  cites  ^4  £.  3.  ^lud  iFitsh.  Inque(lj  9. 

JBr.  i^\ir^.     .1 1.  Ju  aoi^<5[i  9f  rapi  tbc  d?%ivtfi!P(  pjie3(lcd  not  |pS^>  ^ 

S^  c  ac-^*  ^"^^  '^^  ?P  ^y  '"sii'^pri^^  2"^  "^^^^  de&ult  at  fbe  ^joi  trial;  9fi 
cording^,  inqueft  ui^l  not  J^e  taken  by  ^default  in  favor  em  vtta^jmi  a  capias 
becaufein  'giall  ifTue,  and  an  alias  &  pliiries,  and  an  exigent,  ^j[tDk.'68. 
,'o'iy.^    Pl'>-  cites  46  Aflt  pi.  13/  '  '^  . ' 

Br.  Appeal,  pi  54.  cijcaS.  C.-r—Bi*.  ExIeenC,^!.  67*  <^(«*  S.,C.  gr.  Proee(#»  jgU  148.  ckci, 

S.  c. ►Br.'Waiyer  deChoArsi  pK.ag.  ciietS.t:.  ' 

I  Salk.  a  17.  S.  P.  by  Holt,  Ch.  J.  Obiter,  citet  Jenk.  6d.  and  *  18  Afl*.  tp,  a^d  34  fl.^  94. 
.►•  This  ,waa.aaiAdi^9MieptfQr  tccwvinj;  ^ne>..a  ci^<fttaimed,^aml  he  pleaM  not^lty  f  bat 
the  Jufticcs  would  not  take  the  inqucft,  bccaufe  the  clerk  mi»t  makehu  purgation  aft^  tie  ochcf 

Bm  in  wdt       I j2.  In.fvqfley  at  the  venire  facias  returned^  the  defendant  maif 

ttf^^dc^  ^^^^y  and  the  ^laintifF  praj^ed  the  inqueft  by  Jiis  ^eiadt,  tw 

feiidaot  couid  «not  havQ  'It,  but  had  iirftringas  ad  apdiendum  jurator^. 

S'l'^^^b  Br.  Inqueft,  pL  94.  cites  18  iE.  3.  tod  Fitzh.  tncjueft.  ^. 

Niri  Prius,ihe.inqi|c;(llh»)l  lie  ul(ai  Jby^ hti /bfinlt,  ioS«.s.  Qtiod  HQitii  ia  a  nixfd  ifiioa* 
Br.  EaqueftjpUfiS.ciuiiaH.  6.$.  '         "'     ^       -      :  ^    .  .  1 

13.  Xa 


firjt  day^  diftrefr  IhaU  ifiue  ad  audiend*  juiHtV  but  if  bi  sMia  Je^  t;^'^^ 
fault  at  tti  fimni  dfij^  the  hmu^  jfliaQ  be  taken  by  his  defiiul^ 
fir.  Inquoft,  pL  71.  cUos  oq  £•  3.  and  Fitth.  Inqucfi,  ix. 

A  14*  Zh^  ogm9^  C.  wk0  fU^iid  mhil  d9bit^  and  0t  the  vinirt 

faciat  tft#  definiant  tuat  iffiiptii^  and  at  tbi  day  was  ijjiignfj  ,df 

fifvitU  regis  J  and  at  tbi  day  did  wt  bring  bis  warranty  tbereofj 

and  th^  (Saiotijf  payed  ICbc  inquoft  by  ddault,  whett  tb*  ftaiutg 

givis  AOs.  fir  tbi  jiuraiy^  and  could  have  only  40s,  d^magc^  for 

the  idoa y»  and  the  defimmt  mas  anurcii^  and  Nifi  Prsiu  awardi^ 

^  Br.  Dctoul^  pJv3^*  <^itc$  w  E.  3-  2]^ 

J  c.  Wheit  40i  if  atuardid  fjgasnA  a  man  by  bis  difanby  yet 
he  uull  Jiave  ms  challenges.  Br.  Ch^lenge,  pL  11 2^  cites  ^ 
Aff.  26.    PcrHu%. 

i6.  In  attaint  whore  the  grand  jury  4s  $wfq:4ed  ^ggixnik  the  pstit  ^-  '•  ^^^ 
juiybj  do£ujJt,  thete  byjtbeir  de&ult  they  b^re  Aoft  their  cbalk^ige  ^il^^f^ 

4.  1,    But 
Vroolce  ray«|  it  it  ffitl  etTeWhcn^  t%at  Im  may  mive  evidemeu 

t^.  JteHan  rf  land  againjl  tbi  bar$n  and  ftme^  and  y.  S.  and  0 
tbi  Nifi  Prim  y*  S.  appear  id  by  attorney  ^  and  die  bann  and  feme 
auA  MmtA^  •and  Ate  demandant  frayul  tie  inqneft  of  ibe  moiety^ 
ttd^oiiid  noClMnrett.  The  retfen  feems  do  be  inafinudi  «s  upon 
die  defiuilt  recorded  petit  cape  Jball  ijpjie  of  tbe  neoiety  at  tbi  day  in 
%ani.    Bn  Itiqeeft^'pl.  62.  ckcs  'rflE.  3.  ^. 

x8.  £ein  Faeias  by  two  oopareenersj  the  one  mado  default  at  ibe  Bat  in  v^rh 
ffifi  Priut.  9er  Fflhcr,  if  in  fait  againft  two  tenants,  the  one  f^f'„7,^ 
makes  default  at  the  Nifi  Prius,  yet  the  imjueft  (hall  be  taken ;  t^t'^mJl 
and  -the  juftices  would  have  taken  the  incjueft,  %ut  it  remained  default  tt 
fordcfcult  of  mrors.  Br,  Inqueft,  pL  69.  cites  32  E.  3,  and  p^w^^^ 
IFite.  Inqueft,  o.  Padon.  we 

cannot  tijis 
the  iadncft  \  fotf  if  Ike  dan  finie  the  4^mli  f f  the  f^ltjoepo*  oXi  ilie  wrjt  4¥lU  ^te,  or  if  cbn 
dtmtmiamt  rtUtfu  tht  ^ttiffift  M^  t|ie  writ  (haU  abate;  wiuch.fi|J»biAg|90*Ch*i.  aareed.    Br. 
.Inqueft,  pL  78.  tites  i^  M.  6.  7.  and  Titz.  lnquaA»  56. 

"19.  In  K'^/,  If  the  d^endant  makes  default  after  appearanc^^ 
the  phintifF  (ball  have  dtftrels  mfinite,  and  not  writ  to  inquire  of 
theiifafte.    'Br.  Default,  pi.  fe. -cites  7  H.  4.  15. 

M.  if  the  frayoi  in  aid  makes  default  at  the  day  of  Nifi  Pritis^ 
the  inqueft  (hail  be  taken  immediately.  Br.  Default,  pi.  98.  cites 
7H/4.  21. 

21.  If  Nifi  Pr ins  ecafes  by  proteilioftj  and  at  tbe  day  in  bant  is  AstheNfjl, 
T»|^A7/rM^.  neir  proeefs  (hall  h%  made  againft  the  jury,  but  if  it  be  f/]^7'«rr- 
difallowed  a}  tbe  day^  the  inquqft  (ball  be  taken  by  his  default,  fit^i  fr^ 
^nTirocrfs,  pi.  170.  cites  14  H.  4.  16.  /eShnwrn 

the  defkndtmU  •»<!  «'  ^bt  day  i^-kink  ^hiei  tbt  dfftndapt  Jhrwtd  reptlUnety  vtb!ch  iMVt  allvwoif 
<Vid  yttitkrhtfvtJHt^t  ^wwiwrtf  fy  dffku/t  of /be  defenitni  «/  the  tfifiPriaa  xjor^tbe  ^teSlM  was 
then  in  forct^  and  yet  the  day  of  Xin  Priua,  and  the  day  in  bank  i*4ll>«ne4o-d»verfe  refpeQa«  by 
which  chey  dcmano^  the  defendant,  and  he  made  default,  wherefore  then  the  inqueft  was  awardtd 
bv  default.  Bftt  whereof  rtteaipH  h  Jhtvm  forth  at  the  day.  of  N}fi  PrtM^  tad  the  jufitcet  de  -mt 
SSiJtstheittjit^f  imt  Ptcnd itg  axd^ Hk day  ttthank  the ^froteQiem  u  df/mUvwedi  tl^re  tbe  inqueft 

fluU 


U6$  jDefaitIt»' 

iiall  be  taKeo  by  (Sefault,  foi  iir  thtt  eife  the  ilertiik  wu  aeve^  ftvea/cootn  ibove.'    Br.  Xnqiiel^ 
pK  t^.  cites  ti  U.  6.  ap. 

In  fftion  perfonal  at  tbt  Niji  Priutt  the  dtfemiant  mMde  defkult^  and  the  dtfault  rtctrdtd^  and 
ftfter  ftrott&idn  wax  cafi  by  A*  S.  and  rwrded,  and  at '  thi  day  in  haukt  repeUatice  Vfat  eajty  aiKl 
tbererorr  the  inqneft  w«t  awtrded  by  defaalt,  aod  the  rea4bn  fetma  to  be^  inafmach  ••  the  dchnit 
waa  recorded <before  the  procedioq  waa  caft,  and  in  thia  cafe  the  defendant  hH  lofk  hit  cbtdlviftM  % 
bnt  it  is  raid  el fe where,  that  he  may  give  evidence.    Br.  loqtieft,  gl.  41.  citca  4  £.  4.  a.  ^ 

Br.  Prote£lioni  pi.  71.  cites  S.  C. 

'  Ar.  Difcon- '    22.  Quare  impedic  againft  fatrw  and  ineumiintj  who  came  at 

Ptocef"  pK  ^^  ^iA^rfSi  and  had  oyer  of  the  wnV,  and  /aid,  that  the  pane  was 

a4.eitcsS.c!  "^  ferved  agamfi.  the  incumbenfy  and  yet,  becaufe  he  was  prefent 

and  rea4y.in  Qourt,  therefore  he  was  compelled  to  anfwer;  and 

C  4^^.]  ^  >^'  feems  that  ill  ferving  of  procefs^  or  ill  return,  is  material, 

where  the  por/jr  apfearsy  and  inhere  the  judgment  is  not  upon  die 

de&ult,^  but  upon  the  plea  and  appearance  of  the  party.    Br.  Pro* 

cefs,  pL  47.  cites  9  H.  5.  3. 

23.  If  in  fracipe  quid  reddat  the  tenant  makes  default  after  ap^ 
pekrance^  by  i^ich  petit  cape  IJfueSy  and  after  this  is  reuafed  or 
faved^  and  are  at  iffue^  and  the  tenant  makes  drfauk  again^  now  the 
inqueft  (hall  be  taken  by  defiuilt^  as  in  plea  perfonal,  and  (hall  not 
4)ave  petit  cape ;  for  petit  cape  JbaU  net  ijfue  after  petit  cape.  •  Per 
.Weftbury ;  qtuere.  Br.  Inqueft,  pi.  52.  cites  9  H.  5.  12. 
.  24.  If  die  defendant  makes  default  at  the  day  of  the  imparlance^ 
he  &all  be  coodemned  by  his  deSiuIt.  Br.  Deuult,  pi.  78.  cites 
II  H.  6.  31. 

25.  Dett  againft  four  executors  ef  aooA  the  plaintij^  reconered 
^                the  20oi«  rf  toe  goods  ef  the  deceafedj  and  2o/»  damages  de  bonis 

propriisj  and  after  the  pfalntiiF  brought  fcire  facias  againfi  the  four 
executors^  and  they  were  at  ijfue^  and  at  the  Nifo  Prius  one  ap* 
peared  and  three  made  default^  and  by  the  bed  opinion,  the  inqueft 
Ihall  be  taken,  and  not  judgment  be  given  by  default  of  the  diree* 
For  that  executor  who  heft  pleads\  or  does^  for  the  teftator  fl>aU  ba 
admitted  \  per  Newton,  Pafton,'  and  Afcue,  J.  and  if  the  one  ex^ 
ecuter  confers  the  a£fioH  or  releafes^  this  mall  bind  the  others ; 
hut  if  the  one  be  nonfmted^  yet  the  others,  (hall  fue  foith  $  and  the 
opinion  was,  that  if  judgment  {hall  be  given  by  default,  yet  of 
the  2ol.  which  was  de  bonb  propriis,  judgment  (nail  not  be  given 
by  defiutlt  againft  all  for  the  de&ult  of  any  of  them,  but  only 
of  the  200l.  which  was  of  the  goods  of  the  deceafed ;  but  fay 
the  beft  opinion,  the  inqueft  (hall  be  taken.  Bn  Executors, 
pi.  77.  cites  21  H..6.  45. 

26.  In  trefpaft^  they  are  at  ifTue,  and  venire  facias  ifTued^  and 
'     after  odier  vemre  facias  ifTued  the  defendant  made  default,  the 

inqueft  (hall  be  awarded  by  bis  de£iuk«    Br.  Inqueft^  pi.  56*  citia 
22  H.  6.  4.     Per  Newton. 
3.  P.  Br.         27.  Re-attachment  was  fued  in  tre/pafty  and  re^babeas  corpora 

*"**  ci^a  **'*  ^i^^^  '*^  J'^'yy  ^"^  *^  defendant  made  default ;  by  which  the 
l^c!—  i«qu«(*  was  taken  by  his  default;  per  Cur.  Br.  Inqueft^  pi.  y^ 
s.  P.  Ibid,  cites  J  R.  3*  4.  and  Fitxh.  Inqueft^  26.    «     . 

pi.  96.  cites 
S.  C. 

28.  The  defendant  does  net  appear^  inqueft  tnavbe  taken  by 
defiiult,    G.  Hift.  C.  B.  6p.  62.  8r, 


JDrtwWi  4^ 


'         .  •   •  ■  ' 

(k)    [Inqueft  Uiat  by  D^ult.^ .. 
In  Refpe^  of  tfte  IJite  in  the  A£ti^. 


••  » 


fifidant  makei  default,  diciiiqueft^niay  be  taken  by^'ddault,  beCatfft 
tf  the  tfftte  the  acjmttaly  which  makes'  the  Mion  real^  is'acikhV'' 
(edged,  "and  the  ifllie  it  only  in  right  ef  damageti  ^jo  •£<]«  3.  iSk^bi 
adjudged.!  ■  '  ^ 

2.  In  deht  the  defendant  eamf  by  capias  and  pileaded  #0  iffue,  iut4 
fiund  mainprife  to  keep  hts  day,  -and  faited  af-  his  day ^  fcy  which 
the  inqueft  was  av^ded  'by  hb  de&ult)  but  Ao  *  ciipias  upon  the 
ihainpnre;  for  thh  (ball  be  double 'paim  Br.lD^ei^  pl/d^r* 
cites  38  E.  3.  .14.         '  '^  % 

•    3.-  in  <fr^f  the  defendant  pleaded  a  reliajt^  and  the  plaintiff* /ak^ 
that  n$n  efl  faStum,  and  at  the  day  of  ventre  6cias,'  the  defmdaM 
maded^auk^  znA^z  inqiuft  was  taken  by  his  default,  and  found 
for  the  difendfmt^  by  which  the  plaintiiF  took  nothing  by  his  writ;  [  4^7  } 
(and  yetvif  die  {rfaihtiff  had  prated  ii^  be  inighl  hive  bad  him  (fotif  [  ^'>  k  *^ 
demned  by  t||^  def||ult  before  tliCMtak[ng  ,of  the  veidid ;  anil  (o      "    *  -^ 
fee  foUy  in  the  plaintiff,     fir.  tn^eft^  pi.  5/cites  !i(o  £.  3.  15. 
-    4-  3^.^^<A>*^  defendant  nonfMdAt,  trefpala,  andr  jsffiified^      ,   . 
rand  aftar  M ifr  frf^*^  ^^  ^^^  ^f  <f  adjourmnunt,  by  which  'tha  .  ^ 

inq^eft  Mras'^  P^cii  bv  default,  and  not  writ  to  inquire  of  the  df- 
.mages.    Br.  Inqueft,  pi.  ao.  citcs.,o  H.  5-  15,.     .  .  ^*:  *  " 

5.  In  deht  it  Was  (aid  far  law  by  Forteictie,^hat  if  the  defendant , 
'pleads  d  rekafe  upon  which  they  afe  <rt  iffue^  and  after  the  dSM> 
fendam  jmhiKsitfmlU.\^  AefU\.i9!i^^emned  ly  default.    Br.  Fh-  ;;^ ' '/  *  { 

queft,  pi.  3.  cites  34  H.  6.  24 :    ;    ..    .  'o>  v!. 

^.  But  upon  fuch  releafe  and  default  in  trejpafs,  the  inqueft 
«ib^  be  takin  by  default,  and  no'  dtterfity  b^ :raafoa  is*  ^ivtA  bv 
iiinfr,  bat  that  die  afage  liiis  be^a^fo  1  but.  Bck)dBi  fiva  it  fiasqaistp 
him,  that  the  reafon  is,  that  the  d^.  is  arlt^nf^m  th£  4^ori^f 
^  in  tre/paffisMiektain.  ^  Vr.ifiq^,'pl;  3.  cites  <S4^«  ^  2^        s^f; 
^    7.  In  deht  the  defendanr  ^iedds  a  rrkafeimkic  (tainm  by  .the,  'H^  W- 
♦  platntifiy  Ae  plaintiff  fv]^ifrj^  that  this  raUafcwaa^i^adc  i^y.i&in^,,^^ 
'and  apon  dm-thejr  ara  at  iilbe^^iie.defettdaiit  iiiakcsidefault,»tbe  iwt  t*^  \ 
iinqueftffial(3>etalehbykfo&c^    Jenk.  81.  PI.J9;  .  _,    tt»9ae^H^' 

feeiDt  to  be,  if  the  defendant  bad  appeirfd,  ftnd  la  inquefi  hM  bm  Caketti  tfi^d-H^Jhad^An  fbnod 


f 


li 


»"*  * 


.•tataa  kt«u  the  kiiMfliould.havc  a  fine;  and  tha  dcfa.alK  of.  tlie  dcfandtfat  hindera  thlt.^    l«nk. 

•      *  «-'  •'.  •••       . : .  I 


r 


>      9.*  Bkt^if  die  <kfefidant  being  fued  in  detit,  ^  plea^leiiiHM  eJlX?^  ««thof 
/i^rioM,aft*hadtti^  condeninsd  ^(^1^^^% 

without  taking  an  inqueft.    Jenk.  8i.  pL  59.  'obligation 


le^  if  the  //m.    Ses  Roll  jS6.  pL  ».  aod  pL  7. 

9..  £«/ 


1 

* 


^  9.  Sul  in  treAafs  the  defendant  pleads  a  nlea/i^  and  Ube  tf 
joined  upon  it  t^at  it  is  not  the  ^ainfiff's  4^id^  and  the  defendant 
makes  default,  in  dns  tafe'ati  ii^uefi:  ftaUketfektU;  for  tnj^fi 
is  uncertain  for  th  dmrktgat  and  a  ji^y  oiK;bt  to  $n$f  j[hem  ;  th« 
dtbt  is  ctrtatny  and  appears  to  the  Court.    Jenk*  8 1,  pi.  59. 

la  Upon  aA  iflue^  whetiier  pMnunt  was  mtuk  «r  mt^  ^  In^ 
queft  fhall  be^  t>h9n>  although  the  defendant  tnalc€s  defiult.  Jenk. 
Wv  pi.  3d.  cius  I  H.  7#  a.;  and  ig  £d.  4.  25* 

II.  In  tte^iais  d]«  drfcndant  jnfiifiid  fir  a  uuq^kt.  and  iflii^ 
beixie  joined,  M^  cga^  /Mu  down  to  he  tried  ai  hftfi  Prim.  6ui 
the  defindant  made  default^  and  (o  the  inque/i  was  taken  hy  Jrfauk  f 
twd  nftW  the  ffiu  Sfsing  i^nm^tiri^  -fhoCuert  vm  mmjl fir  a 
f^kuder.  £t  (iter  Holt  Ch.  J^  the  defendant  is  oat<if  cpmrtby 
^  de&iiitt  Mi  that  io  all  purfoies  bnt  this^  viz.  Thtt  ludgmaU 
puiy.pe  givesf  npixiR  him;;  «bfre$>M  brrii^  out  of  courts  ^# 
mnffo/  be  a  repUadery  unlds  the  default  could  be  waiv^e^  or  th^ 
j^JUty  eould  he  bit>ugbt  iftto  <0^t  Vigaiiu  t  SaJk  tih,  Trin, 
a.  Aim.  B«  R.    Staple  v»  Uaydea*  . 


I 


be  ^n,  oh  Jnpi/t jdkeft  fy  t>efmdh  \  '   ^     ^ 


rittKAf.  ft. 


IATah  fe^"  if  Ae  f^»«»/  ^//M  mtult'ivibe  fMJhjy&A 
in^uelVfeitl  be  takbhbyd^flUik.  ^  30  AflJ-tya^ 

«— -Aifife  of  the  OfHce  of  Serjeaht  at  Mace,  to  the  Mqule  of 'Commons^  the  pUint^tVralgin'^lttb 
ml&fe  the  firft  day  of  the  term;,  the  t^inc  beiit]^  djeirntrdetl,  ittade  deMt;  «ideo'4«piaOir,4lBia, 
per  defalramV  >«ieo  tbe<te«ni«ilMi«9UMie,  ^Mih^et^he-Mkaffi  f»cm  <A  <Mr\C>^4c,  which 
M  read.  The  jury  nof  kW^H.  M  f^<^rta>  *day.  was'^tfiirf o  4o :  y|£edBcCdAy  TOftSM  ^^^^  ^"^ 
Conrt  held,  that[thedefeiid«nt  piay  giv^  ^hat  evidencMietcaB.  but  not  ta  pleaa' tiT  ahtteifireiiri  or 
bar  of  the  altTre,  nbt  tb  cMlteAge ;'  a^d  ehtr  We^e^a/^hetme  Wis  cried  M^h*h4tv'«1bM¥.«i^ 
liiil.  25  &  t6  Car.  a.  B.  R.    Cragge  V.  Norfolk.  .u   ...  j  >  .<.  ^ 

.  '  {2.:  [&.]  h^.9XL7j££fi^\f  lkdtstt»$mM/rtf4^h\eAj^4^^ 
ijudginent  (halt  tite Jbh  giveni  bUfcSh4  i«flu^ikia&#ata^an>y  d»» 

W^/  the       f  ji  Ik  dobt(rA.9$hr,faaemti6^,ibfen4^m\1^A^. M^^fms. 


^t^a^^tfif^io  resbiy\aBdsdot^.mt  bring^St  pf0rmt  at  th^  d^^  ^^Cii»s 
fteiMk  f»d \.tbe,iMfgaBkAmiiA}0.iBkML  by  dtt£iyiiUi  rhoM^  ^^^afiu^f^,  ^ou- 

.•<^#Af««r^.  quw^t  319  E^J' ^3^1  adjudged.],     ..  .\ 


fl.  8.  cftisiaij^.  a..S«'<.  P«(!bmjbnn4|^li(tril^w^,^^io4,th^,  best  Uifii.  9k  'fC^J 

i  Ktlfi.  Effornc,  pU  tSo.  ciiw  1  C,  -    ^  .  r  .     ...  ^.^i^  . .  .  .       *^ 

'*        '    '^  ^  .     •      *^*  -•••'  -t     .:.'*^^    ,  :.   ^.   i'^.  ':.^»-...., 


'     .0 


(t;  h 


•  t 


*.  t 


(T)    tn  what  Cafes  \ipoif  a  I)^«ijt  an  /i^wgi?  JlfJ, 
tt  taken  by  D^iudt;  vr  Jwlgment  is  to  hegh&u 


*  • 


^_  -.  -,  _^.  .^-,. . .^_^,^, . ^^^.  .fitbfupmi  ^.De'^'uH, 

in  difcharge  in  trialy  if  the  defendant  makes  default^  judgment  (hall  \'^^^^ 
be- «v^n  without  taking  the  inquefty  but  other  wife  «  contra.  £nqiicft,pi. 
iiH.  4.  32;]  «6ci«e» 


•  S«  C>' 


tfkftifbe  given  by  bis  default,  f«r  /yyWi^  /7<a  ihe%ht  1/  cdniwi.  Ph  tpur.  Br.  MfM^ 


^ 


li.  tf  i5  ^Brif  Y»^i»:  itn'  dMf^aihH^  the  'defMakt  fop  ^be  mM  it  ««« (x)  pt 
iy  '^itri^.  li^jtih  wfcith  they  Sri  •4^^/if,  if  thfe  defenctent  afterV^rat^^  |;  ^^^ 
malces  ilelRralti  tire  inqktSt  jfadl  be  takep,  ftr  the  bUisatimMfak  pi.'         ' 


fto.  cite* 


fwvr  ^^(^tmwUdged.    IX  H.  4.  32.]  .       ^     '  *»  «'4  3<- 


s.  c- 


4    ^i>i 


£4.  Birf  in  debt!  upon tm  th^atieiH  if  diGr^tdfdMUit  fde^^fkj^  [  469  1 
m&ij(f  $ftbiflmmig^  uboik  ^vbfeh  thoj  arc  ^^  t^  ippwirlhc  ^lal  2».  p.  ahI 
tbiree<;  Md  after  the  ><tefeoifant  tnskek  de&ult,  .Judg(kif9t  (baU^  h«  A  '^^ 
gbMO^aMinft  jhe  deAmdanft^  for  by  the  pieadidg^of  the  lele^fe.J^  \uutlt!^l 
bath  acknowUdged  the  debt.     14  H.  4. 2.  t«  Hi.  ^.  7-J     .    .       :  »'.  Detani^ 

04  H.  j$.^ft.  iPcrfortercue,  ah\l  oihers.^Jkr.  fodiieff,  jfl.  i^,  S.T*.  \;ttci  h  rf-^4v3«H^)lk^ 
/£etytglkiy^fh)titdtn  trtf^,  etnd  '^fiitift  meHit  offer,  lYik  W^WlUhill  B«  a^^MiHeH  Viy  acfauTt,  »t3 
itt>  Vbbd^iftadott  by  iklatilr^4i||i«fftf«i  fec^t  to  bei>isfi^«olk  m  ^^H^  4p^€ii<e  fjk  <i«hi  it  €C»- 
tiMni-Md  fb«'dMii^  isktreljparspix.^  Bat  Fort^ae  faid,  tjif^r^^-iio  diniAencc  m  rCAfoa,  buttbi 
tif«ge  liM  Deea  &.    Br.  jDetauIt,  j>L  ^  cites  34  R.  6.  3'tt,  .  1  :  .  ~.  1 

>    Ctt*  if  ^.w*«V  I''  eMictUi^f^em^  cendemnatian  indr^ats^  hf^^  ?**  ^I'* 
fitre^'fyf^sfiimnfi  the  rec<^erfrj^/m£jsr^aAw^^^  1^^^^,^ 

nrhiOl  ttay-are  «/  iffaey  if  the  ^wverormaAfA  d^ault  at  tbetrsal^  s.  C. 
Jiid^mipint  ibaH  be  grven  upM  the  ^faql^  dxat  the  ipIaintiC^^l 
b6  <fti^  n^  ffae  inqueft  nq^ tel^upon  the  defauliu     12  H./6« -;^..- 

[6.  In  ieiinui^  if  the  garnijhee  andplaikt^ff^'atiaiifjiiey^icA  £^  Bf.Dcfattle» 
^g^inifbif.mies-default  ^tjhe  Nffi-Briu^  iudgmont  fiiallbeg[*«i  f'^:^ 
tejdw^,  l^o|,  upon 'jAe  d^fittdv  ^^  *^  inqueft  bugk  nptTo^bc  xbcioqueft 

nken^ byi4ef4Mft.    8{i.6.5^3-.  '^  (h.iuibe 

c     W-.     V.    .V  .  ,  '  w-  V.  '"*    uken  up<m 

^l^^metlpt^'^  ^jGM^/^tA^^j^  AtiMf«<d;\aka  «inip4telkil^HIt<lin>Q^^damagei,W 
^e  garntfliee  flull  not  have  attaint.  , |^^ J nqii«0/  P^;^7 •  .*>^'  ^:  ^'r'-JT'^K^  f       ' 

rdt,  y^tthe^l'^tireodld^iMthlVeu-. , 

l4^,  W'awtoyrtii^ooVr^wee»:iJ|i*Mniiff 

««niiftieeutff(i!i#Ar-Ai9i^«ipand.iftj^fhia  tbdf«r«iJbfCjpktdc<i|cl;ifi;«f  •U'aSi^  lod  k  ww 

Bcccyted*    Br.D0UiUC|j^l«9<a€R9i^£*B» 

C7-  ^« 


469.  ' 

^«jmlly,  rjr,  f^  Jf^f  ^ff  ^  obligatiokj  ii*  the  drfendani  dimes  fhg  diedf 
j;,5fi^'/£*'  and  after  iffue  makes  default^  the  inqucft  ought  to  be  taken  bv  dc- 
dtftniant  f?ult,  and  not  judgment  eiven,  for  he  does  mt  aeknowUdge  tie  a^ 
makesJe^     ligation  by  the  plea.     la  H.  6.  7J 

Jkuit,  tbt  , 

flaintif  may  proceed  to  trul,  dxri/  ifraiw  the  inptef  tmkm  By  iefimlt  |  hvt  he  ihall  jvtf  hetve  juirmemt 
4x  default^  mdefi  InfmeJpfeUl  cafes.  In  ^«i/  »^««  a  ^otid^  if  the  defendant//M</x  a  rrleafe^  uAifut 
U  tUrempett  jointd^  «od  tt  the  trial  the  defendant  mnkes  dffanU^  the  plaintiff  may  pray  judcmeot  by 
default  and  th^  infnefi  need  not  ke  Uken  by  defaQlt,/or  hy  tkh  fien  the  dnt^  it  confifedt  add  tli'e  ple# 
ia  dot  made  good;  allter  upon  non  tfi  fa&um^  for  thereby  the  auty  is  denied,  therefore  io  tftat  cafe 
the  ioqueft  muft  be  taken  by  default;  but  in  trpfpafs^  it' the  defendant  pleads  releafe^  and  maket 
dtfanlt^  the  plaintiff  cannot  pray  judgment  by  default,  but  mnft  pray  the  infmejk  by  defaidt\  lor  tlM 
debt  was  ccrtaiot  bat  tht  dama^et^x^  iiQC«rt^«  \  SaJk.  tifi»  aiy.  Trio,  t  Aoja,  B.  R.  Staple  v. 
Hayden. 

•  *  •  . 

[8*  In  account  as  receiver^  if  the  defertdant  traverfes  the  refceipt^ 

upon  which  the  parties  are  at  iffuoy  and  after  the  defendant  makes 

fmm^>^^  default^  no  judgment  Qiall  be  given^  but  a  capias  to  hcarthe- jury  ; 

Foi.  5S7.   and  if  h«  makes  default  (*)  thereupon  the  inqueft  fluU  be  ^ea 

^■v"*^  by  default.     30  E,  3.  1,2.  adjudged.]  / 

[9.  In  a  quid  jutis  clanUtt^  nih^  defendant  claims  a-fito^  vpon 
which  they  are  at  i£iuy  and  after  tht  defendant  makes  cufaulty  the 
iaqueft  (hall  not  be  taken  byTde&ult|,l)ut  the  [Jajiitiff  fliall  recover 
:    the  land.  '  30  E,  3/29.  J  »  .      . 

[lO.  .ftf  in  a  ^uid  juris  damat,  if  the  ijiie  be  upon  any  ^ matter^ 
frdtier  the  cUAmtng  a  fee^  and  afttfi^  the  defendant  niakes  defiudt^ 
the  inqueft  (hall  not  be  tsiken  by  default,  but  a  diilrefs  ihall  ifliie 
.'  ^  agatnft  the  defendant  to  attorn.    36  £.  3.  29.] 

'       [il.  In  aquareimpedityifthedrfendant.iComeiatiiy^graHetdif'* 

,  :  trefi  returned^  and  pleads  to  the  contrary ^  and  after  viaket  ^af^  ^c 

>nifrit*fliall  be  a  wanted  to.  the  fiiihop  without  taking  :  the  iaqucft« 

•-•         ";  12  E.  2^    Quare  impcdit  163.]  :    . I  ;    ..     .,  :.     • 

C'47^  i      *'^'  ^^  ^^^ jf  the  defendant  pUads  releafe  and  ^t  .plaintiff ^nies 

the  deedy  znA^?it  the  day  of  ventre  facias  r/turnedy  the  deferikant 

frmkes  difhuh  now  ive  ihall  be  condemned  by  deifauit  if  the.plainttfiT 

'  '      prays  it,  but  if  ha  takes  the  inijueft  by  default,  and  tkcjr  ifind  agftinft 

bim,  be  fhall  be  barred,  quod"  notsi.   Bir.  Default^  pi.  6'.'  cites  4^ 

. .  '  ^  .  E.  3-  !•       ,  .       ^. 

X3v  Debt  upon  M^oUhationy'^^k^'dtfenda 
-  -  ;   '    f^qrtSy  and  the  fiaintijf'demedtBe  deedy  and  fo  to^^ft^y  m&attbo, 
*  ''   day  he  did  n^t  \onii  by  which  he  had  another  dayy  and  -at'ihe^diisy  the 
'defendant  did  nSt  forAiy  by  which*  he  wur  Condemned  by  defttu1i^%fiia^ 
'nota ; "  fdl-'by  thepieading  of  the-rdcsfc  the  obKgattdn  4s'n0t^- 
..    .   nied,  quod  nota,  aad  is  as  confeflbd.     Br.  De&ult,  pll,  9.  cites 

:.  •;.    ;45fe. 3. 10..   '  '  ^  \  '  '      .-    •  '-•     •  ^^.  •>  . 

''\.  14.   jfnd  ncJte  thcrei  that  if  the  defendanty  after  thai- hg  bad 

1^   fJeaded  ti  fhe^tHqaift  uptnthe  rekc^e  had- made  default  at  the  firjl 

'  y\  day  after  that  he  had  joined  iffucy  he  (Rall^  not  be  condesMi^d  It-tM* 

i-.  '  dif\  for  the  fiatute^ives  biAtone^-eJoigny  or  one  defatfltj^fojbmtMf 

.•:      'ythf  jiixt  day  he  may  purfucy  ^c.     Ibid.  '" 

/   1*5.  \i.  four  bring  writ  of  err^r  upon^utlaiory  pronounced' agdinft 

them  in  afpkal  of  the  death  of  .the.  haron,  brought  iy  4he  femcy  and 

*• '        '  '  *Jhe  is  returned'wamed  and  does  not  come^  »nd  two  of  the  piamtifli 

appear  and  two  not,  the  fctne  ddkndixsX^jhdlt  net  be  tt^rhandnl  if  aH 

the 


ttf  pbmaijfs  io  n6t  cmk^  Irnd  feverarui  does  nit  Ui.    fin  Demaiv}^ 

pt.  3.  cites  7  H.  4.  45* 

-  16^  Where  proMftM  it  caft  at  the  day  rf  tbi  Niji  Priusy  ami  Bir.Difcoi^ 

r^peaUa  at  tie  day  in  Bank^  and  the  difendant  makes  default^  the  '^"^'j}J^*  \ 

j^laintiff  (hall  oec  recover  by  default^  but  (hall  have  the  inqueft  by  13.  Ihl^  ~ 

default ;    for  the  default  at  the  Niji  Prim  was  faved  by  the  pre^^  s.  C— Br* 

uaen.    Br.  Default,  pi.  27.  cites  14  H,  4,  23.  pra^ci"^ 

S.  C«i— Br.  £fK)ueA>  pL  18.  citek  S.  C.*-T4ic  jury  (hall  not  in  fuch  caCetbe  demanded^  but  by  award 
^w  pfoce&OMUiflueasaihft  the  mry ;  but  if  the  prorc6lion  bad  been  difaJiowcd  at  the  day  in  Baok^ 
Uwre  in  ddH  tbe  m^ueii  flttU  be  takaa  by  default';  peV  Uaok.    Qu«re«    Br.  Caqiiea,  pi.  ^i.  citcl 

s.  c, 

1 7.  -Ih  iii^  the  'defendant  pleaded  reteafe  of  all  alfions  perfonai^  Br^Enqaetti 
the  pt^ntif^faid  that  he  made  the  deed  ^  durefsy  and  at  the  Mji  gj'^f  "^** 
Prius  the  defendant  made  difauh^  and  yet  per  tot.  Cur.  the  de« 
fendant  (half  not  be  condemned  by  default^  but  die  inqueft  (hall 
be  taken  by  defatll^  for  ti^  deed  is  mt  denied^  bnt  is  abided  ^ 
durefs  a^id  hy  matter  in  lltixf^  and  fo  fee  upon  deed  denied  and  de^^ 
fiiuit  made  afler,  the  pkintiiF  ihall  recover^  and  the  defendant  (hall 
be  condemned  \iy  default.  Br.  De&ult^  pi.  28.  cites  9  H.  5v  13^ 
'  \%%  A  man  tendemned  hy  <a^  fr.  got  releefe  of  the  ptairttiff  and 
had  fcire  facias  ad  cognofcend.  failumy  and  the  other  comes  and 
denies  the  deed,  by  which  they  are  at  ifTue,  and  after  the  plaintifi^ 
makes  default^  the  defendant  (halt  go  quit.  Br.  De&ult,  pi.  761 
tites  It  H.  4>.  7.  and  Fit^hb  Scire  Facias  148. 

19.  Trefpafs  againft  three  who  imparled  to  another  term^  and  at 
the  day  one  made  default^  and  the  two  pleaded  to  ijite  in  a  foreign 
plaeej  and  th<^efore  inqueft  to  inquire  of  damages  was  awarded 
againft  him  "who  niade  default.  And  fo  fee  that  iy  default  afnr 
imparlanee  the  defendant  fhall  be  condemned,  quod  nota,  -and  yet 
the  other  two  pleaded,  ^Which  intitled  the  third  to  the  wholes  Bu 
Defeult^  pL  38.  cites  19  H.  6.  8. 

20.  If  tenant  hy  receipt  joins  ijfue  ttpon  jeofail^  .emd  after  tnakee 
defatdt^  by  this  all  the  fffue  and  jeofail  is  waived,  and  iudgmeot 
fliall  be  given  upon  the  firft  default  of  tenant  for  term  of  Ufe,  and 
all  done  by  the  tenant  by  refceipt  is  waived^  Br.  Waiver  dcs 
Chofes,  pi.  46*  cites  20  H.  6.  37. 

i.1 .  Dtbt  iepon  an  vbSgation  or  40/.  the  defendant  pleaded  rele^fe  fir.knqt^i^ 
of  alla^ticnss  &c.  and  ven.  facias  returned^  and  the  drfendant  madi  f'^^'^^^ 
i^auit^  and  it  was  argued,  if  he  (halt  be  condemned  by  defnult^  as 
^  be  had  pieaM  acquittance^  which  confefTes  the  debt^  and  after 
had  made  default^  and  after  fevend  precedents  were  (hewn^  that  ^^^^  [  47 1  1 
ivas  one  by  which  the  defendant  was  condemned  by  defauh )  Nota* 
Br.  Default^  piv  68*  cites  5  £.  4*  86v 

22.  Contra  where  hepleajls  matter  ire  fa^^  as  condition  iff  etrbi*  Br.fehqu'^^ 
trementy  or  the  like,  after  default  made,  there  the  inqueft  (hall  be  P^-^^t-  ««• 
awarded  by  de&ult,  but  he  (hall  not  be  condemned  by  default  ^ 

per  Choke  J.  Quod  non  negatur.     Ibid* 

23.  Ih  account  the  defendant  pleaded  that  he  was  not  hit  ftceher^  Br.Enqotft* 
&c.  znifound  againft  htniy  by  which  he  wtts  adjudged  to  account^  and  |  '^^'  ^^ 
he  aHeged  payment  before  the  auditors^  and  after  he  made  dtfault^  and  (^X}f!iii 

Vol,  \U.  Mm  th« 


47^ 

the  plaintiff  prayed  judgment  by  his  defiiult  and  could  haft  mif 
inqueft  by  default.  Br.  Default,  pi.  62.  cites  i  H.  7.  a. 
Br.Cnqtieft,  ^4.  Qnfroy  where  a  man  in  Mt  upon  an  Mgatian  pUadt  ac-^ 
lie?  ^ "*  quittance^  and  after  makes  default y  he  flull  be  condemned  by  de-» 
niult ;  note  ^^diverfitj^  where  he  f  leads  dtedct^lbft  plaintiff,  and 
where  he  pleads  a  matter  with&ut  writing.    Ibid* 

25.  In  a  writ  of  right  brought  by  the  Lord  Windfbr,  the  plain'^ 
tiff  and  four  knights^  and  eleven  of  the  grand  affife  apfearodf  and  the 
tenant  made  default }    the  Prothonotaries  iaid,  that  the  default  of 
the  tenant  dall  only  be  recorded,  and  the  jurors  (hall  not  be  de- 
manded, for  the  inqueji  Jhall  not  he  taken  by  default  in  this  cate^  at 
in  pMrfmai  ai^ns^    But  lays  that  Glanvil  in  bis  Treatiie  De 
Mfl^na  Aflifi,  ^c.  is  to  the  contrary.    Dy.  98.  a*  pl«5t«'52. 
Paich.  t  Mar.     Ld.  Windfor  v.  St.  John. 
But  Ibid.        a6.  Htifiand  and  wife  tenants  in  writ  of  right,  they  modi  de-- 
s!^c.^a       /JM^/f,  edier  the  nafe  joined^  and  after  the  wife  was  received  to  join 
petic  cape     the  mije  againj  but  if  the  party  (ball  have  feifin  of  the  land,  with* 
was  award-  out  a  petit  utpe^  in  that  the  booics  differ.    Dy.  98.  a.  pi.  53. 
^'  ftdch.  I  Mar.    Ld.  Windfor  v.  St.  John  and  Ux. 

g  1  Salk.  27.  Hok  Ch.  J.  faid,  that  fome  old  books  held^  that  where  the  de- 

AS  P  ^'  findant  made  default  after  iffiu  joined^  judgment  Jhould  be  given  by 
Per  koit      default^  and  not  the  inquefftaken  by  default.     Some  old  books  in- 
ch. J.  and  deed  are  fo,  but  I  never  underftood  the  reafon  of  them.     A  differ^ 
in  perfomi'  '^^^  ^^  httti  taken  indeed,  where  a  releafe  was  pleaded,  and  where 
aaiona  bf   ^her  mcftttr  \  in  the  firft  cafe,  becaufe  that  plea  confefTes  the  debt, 
fore  iflue     if  the  defendant  made  default  at  the  trial,  judgment  (hall  be  given 
cverHe«     ^^^f^  biHi  by  default ;  but  even  in  that  cafe  they  agree,  that  the 
fault  was      plaintiff  may  go  on  to  trial,  if  he  will.     As  to  all  other  cafes  it  is 
pcrcmp.      a  general  rule,  that  there  (hall  be  no  judgment  by  de&ult  after 
Ifu/iffae     '^  J^"<^-     By  the  ftatutcs  of  Weftra.  2.  ^  Marlb.  the  dcfend- 
joined  the    ant  Can  have  but  one  default  after  ifTue  joined,  and  that  muft  be  ad 
iirft  default  ^fiwimum  diem.    Now  you  always  appear  upon  the  return  of 
"  tnmory)    ^^  Venire  facias.    But  in  thofe  days  the  defendant  was  called  fiv* 
but  the  fe'.    lemnly  upon  the  return  of  the  ventre  £icias ;  and  if  he  made  de- 
«°P4"' ""^^  feult,  then  went  a  diilringas,  in  which  was  inferted  a  claufe  to  dh- 
the*itatuce    ^^'"  ^^  defendant  to  appear ;  but  if  be  made  no  default,  then  there 
•f  Weftm.   was  no  other  procefs  to  bring  him  into  court  again,  and  fo  his 
^^P*  ^7-    default  was  peremptory;    And  warned  the  bar  never  to  make  de- 
«n  Marib.  fg^^\^  anymore;  «fbr  it  will  be  hard  to  maintain,  that  any  judg- 
ment can  be  given  for  the  defendant,  after  he  has  made  de&ult. 
Powell  J.  (aid,  that  a  defendant  that  has  made  default,  is  not  ib 
out  of  court,  but  that  judgment  may  be  given  aeainft  him,  but  be 
can  never  have  a  day  in  court  again.    2,  Ldt  Raym.  Rep.  925. 
'  Trin.  fit  Ann,  in  cafe  of  Staples  Vt  Heydom 


a 


If  i  >^^>: 


«..j 


(U)    In    . 


J 


t>ef^ttlt;  47^ 


(U)    In  tpbat  Cafes  Jutfgment  (hall  be  ghocn  upon  a 

Default. 
[And  in  what  Cafes  a  fVrit  Jludl  ijfue  ad  Audiendum 

JudiciumJ] 

f  I.  ^  Ndeht^  if  there  be  a  demurrer  in  judgment  upw  a  plea  in  Ptth-Joor. 
J     tor,  and  after  thtpldintif  maies  defaulty  a  writ  ihall  iffuc  g^'ff'  "^^ 
agaimc  him  md  audiendum  judicium.    20  H»  6.  44.  b«]  imdtMif 

th«  fartUe 
mv  ai  iffm  •r  dtwutt^  asd  after  the  defendant  tmktt  defudt^  t\mp$dgmau  jLdih  a^m  defaiUt^  and 
the  demurrer  or  iiiic  waived.    Ar.  Uefautt,  pi.  5!.  citei  39  U.  6. 33*    Fcr  Moyit* 

£U  In  an  audita  querela  the  defendant  appears^  and  ^t  plaintiff  ^^»  Aadiu 
rrj,  4W 1MIJ  ^  /0  mainprife^  and  after  the  defendant  makes  ^*  ? ctunS  ^I 
ySvMfr)  the  [rfaintiff  (ball  not  have  judgment  againft  him  becaufe  he  ^ — Fiub/ 
never  pleaded,  but  a  difirepfiaU  tjfue*    47  £.  3.  I*  b»1  ^udita 

""^  f  •*  rf  Querela, 

pi.  2.  cttei  8.  C. — Br.  Oefaolt,  pi.  «f9.  cites  S«  C. 

[3«  J9tf/  i^  i&r  ^/iTtfiF,  andafier  makes  defauky  a  u;riV  ad  audien-^  Br.  Audlu 
rf««,M.««ihalfiffue.    47E-3.  i-bO  Ktc. 

S.  Ci— Fitah.  Audita  Querela,  pi*  a.  dtei  S»  C«-*Br*  De&ult,  pi.  79.  ciies  S.  C^ 

[4.  If  the  defendant  after  appearance  departs  in  defpite  of  the  A  «•»'*• 
cwr/,  judgment  {hall  be  againft  him.     7  H.  6.  39.  b.]  f^et^of 

[5.  If  die  defendant  appears^  and  the  Court  gives  a  day  to  another  j,  n.  in 

he  makes  default^  yet  no  judgment  (hall  be  ^'^'J7 


terniy  at  which  day 

given,     7  H.  6. 39.  b.  4irb.]  '  '  '  «^/*^7* 

t6.  But  procefs  Jball  be  awarded  in  this  cafe*  7  H.  6.  41.  b*  tvtfri.and 
itaturj  apPDtbijb© 

•*  brought  hiU 

gfmgiAfm  •gahjt  htm^  aod  they  appeared  to  the  bill,  and  day  was  givea  in  thii  form*  via.  ad  liUoa 
illam  comparemibus  um  qaerentc  quam  defendente  fuper  hoc  dici  datus  eft  ufque  in  dieoi  Joviat 
&c.  filvit  defcndcnti  exceptionibua  Uila  ad  btlUm,  ad  perfonam>  et  avaniagiis  quibufcunque.  and 
after  the  defendant  was  demanded  and  made  default.  Vampage  faid,  if  a  man  apftarx  mnd  fay% 
tnihimgj  the  fUlMlffimU  rectver  fir  ^ant  of  an/wtft  and  if  be  appnft  and  mska  default  In  the 
fame  ttrm^  be  fhall  be  condemned  ;  for  this  is  a  departure  in  defpite,  aod  if  he  imparlet  and  makei 
default  at  the  day,  he  (hall  be  condemned  *,  by  which  be  prayed,  that  he  (hall  be  condemned.  And 
the  firft  cafes  were  not  denied  which  Vampage  put,  but  in  tbu  cafe,  becaufe  the  daj-  tiw^  giveu  fy 
the  Comrtt  therefore  he  is  out  of  the  cafe,  and  mall  not  be  condemned,  quod  nota,  for  be  did  not  de» 
inand  the  day  as  upon  imparUnee,  nor  had  oyej-  of  the  bill,  therefore  (hall  not  be  condemned,  quod 
nota,  by  award,  and  tbofe  matters  are  in  perfanal aSHgnt^  and  not  in  aSiant  real^  but  there  mfan 
imparlance  it  ffcms,  that  the  tenant  fialUofe  feijin  tf  the  land,  and  in  the  9ther  cafe  petit  cape  JbaU 
\ffue^%%  it  feems.    Ir.  Default,  pi.  3^.  cites  7  U.  d.  39.  i^- — Br.  BiUe,  pi.  6.  cites  S.  C. 


[7,  In  a  writ  dl  annuity y  if  the  defendant  makes  default  after  op*  Br.  Bille. 
pearancej  the  pUintiifihall  recover  the  amiuity.    2  H.  4.  4.]  \'q'  **^ 

.  fS.  But  2  a  4. 1,  b.  per  Curiam,  a  writ  JhaU  iffue  to  hear  ?«;«w//jr 

.   J  .  T  ^  '^  '  *  M  if  ihe  i^r- 

judgment.^  yrir^« 

mudttt  drfanlt  afier  appearaneet  diftrefs  ad  audtendum  judicium  (kail  iflbe.    St^rt  H*  6.  K.  %,  Ir* 
]>efault,  pi.  8t.  ($2}  ciies  a  H.  4.  i.  S.  C.— Fitzh.  Proccfsi  pi.  116.  cites  $. C. 

[9.  In  a  writ  of  annuity^  if.  the  defendant  hath  end  of  the  king 
fatren,  and  of  the  ordinary j  and  after  a  procfdendo  corns s^  and  the 

lJlm%  defendant 
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defendant  and  the  other  praiees  make  default^  no  writ  (hall  ifttXt 
ad  audiendum  judicium,  but  be  Jhall  he  fumnumd  to  anfwcr. 
29  E.  3.  3.]  *  ' 

♦  Br.  Dc-     "  [id.  Where  no  certain  thing  is  demanded^  if  the  defendant  afief 
citwVc*^   tf/>pwrj;jf^  m^it^j  default^  no  judgment  (hall  be  given,  for  it  can- 
In  </ri/ the  ^ot  be  adjudged  by  the  Juftices,  otherwife  when  the  thing  dc- 
defendant     manded  ii  certain.     •  2  H.  4.  23.] 

mbltmJntof  f  "*  ^^  t  ^*»  ^refpafs^  if  the  defendant  pleads  a  reliofe,  and  after 
'itf  tbri7,  makes  default^  the  plaintiff  (hall  not  have  judgment.  2  H«  4*  23.] 
tnd  the  fia*  J9«/  ];  /«  //^^/  it  is  otherwife^  fox  there  the  demand  is  cer* 

at  the  day  of  the  imparlance  the  defendant  made  default  t  and  the  plaintiff  demanded  judgment  to  re- 
cover by  hu  deftull,  infl  per  tot.  Cur.  except  Moyle,  he  fliiill  Kave  judgment  to  tecover  hj  the  de» 
fault  after' appearance,  quia  nihil  dicitt  for  if  be  who  appears  and  pleads^  -doet  not  maintain  it,  thia 
h  fwafi  nihil  dicit  i  and  after  by  advice  of  all  the  Juitices,  the  plaintiff  recovered  bia_debt»  and 
^^magcs,  taxed  by  the  Court.     Br.  Default,  p).  58.  citea  38  H.  6.  33. 

+  Br*  Inqueft,  pi.  it.  cues  S.  C. But  in  plea  reah  upon  fuch  default  after  mtarlamce.  Jhall 

Iffue  petit  cap9.  Br.  Ibid.->^->-—^tf/  it  (eems,  that  in  trefpafs  upon  fuch  default,  wxre  there  iiw9 
demand  certain^  thoe  iuqueft  (hall  be  taken  by  hia  delault.  fir.  Ibid.  ■  Br>  Peremptory* 
)pU  27.  cite*  S.  C.  '  • 

X  Br.  Inqueft,  pi.  11.  citet  S.  C.^* Bat  {n  debt  of  %o  ^uartars  of  cotUt  the  defendant- had  pe- 

mnptory  day  after  imparlance^  to  anfwer^  and  did  not  come,  and  the  plaintiff  prsyed  his  debt  and 
damages  to  beaffeffed  by  the  Court  \  Brian  droied  it ;  for  this  varies  from  the  common  a€iion  of  debt 
•fmon^  which  is  debet  and  detinet;  but  this  a£lion  is  in  the  detinet  only^  and  therefore  the  x-aiue 
of /be  cornjhatt  be  inquired  at  the  ttme^  Sec.  and  theicfore  %vrii  (hall  be  to  mouirc  of  the  Talue»  per 
Judicium,     fir.  Dctault,  pi.  104.  cites  11  H.  7.  5.*-*— •«>See  (T.)  pK  7.  ana  the  notea  there.         « 

Br.Judg.  ['13,  When  2X\iJfue  is  found  for  the  demandant^  if  the  tenant 
loT.^ciwi  ^°^^i  default  after^  judgment  (hall  be  given  ;  for  after  iflTuc  no- 
s.  c. tliing  remains  but  to  give  judgment.     4  H.  6.  28.]  ^ 

Br.  Default, 

pi.  45.  ciica  S,  C. Fiizh,  Judgment,  pi.  7.  citca  5.  C. 

R T/^!d  f^**  ''''  *  ^^^^  ^^  ^^fi^^g^\  if  hajiardy  is  pleaded  in  the  de- 

fomc'juf-  fnandant^  and  returned  by  the  bifhop  that  he  is  a  muUer^  if  at  this 

licea  faid,  retum  the  tenant  mates  default ^  the  demandant  recover,  and/  no 

the  de-  petit-cape  (hall  ilTue,  for  the  ijfue  is  found  for  him.     4  H.  6.  28.] 

(hall  not  have  judgment  to  recover,  but  (hall  have  petit  cape;  but  per  Mat  tin,  this  is  a  trial  as  trijl 
by  verdict  and  after  trial  by  verdi£b,  the  demandant  (hall  recover  the  Uiid,  notwithftaiicimi;.  t^^at 
the  tenant  makes  default,  by  which  the  demandant  prayed  his  jndgmrnt  at  hit  peril,  and  h«<i  it, 

Br.  Default,  pi.  45.  cites  4  H.  6.  28.— — Fiuh.  Judgment,  pi.  7.  ciies  S.  C. Br.  Judg- 

sbcnt,  pi.  108.  cites  S.  C 

ment**'l^5"  f '^'  ^^}^  ^fir  W^^^fi'^n^fir  the  plaintiff  at  the  NJJi  Prius,  if 
cumS^^C."*  ^  day  be  given  in  batico^  and  the  defendant  makes  default^  judg- 
•     .'         mcnt  (hall  be  given  againft  him.     4  H.  6.  28.] 

1 6,  In  quare  impeaity  if  the  defendant  makes  default  after  ap^ 
pearmice^  the  plaintiff  fhall  recover  the  prefentment  and  his  damages^ 
and  have  Writ  to  the  bifliop,  but  if  he  had  taken  continuance  and 
had  made  de&ult,  diftrefs  ad  audiendum  judicium  (hould  iiTue. 
Br,  Default,  pi.  80.  cites  2  H.  4.  x.  &  6  R.  2. 

17,  If  vouchee  appears  by  attorney^  and  after  calls  proteStion^ 
which  is  repealed  the  next  day^  feifin  of  the  land  (hall  be  awarded ; 
for  dcFault  and  appearance  cannot  be  all  at  one  and  the  fame  day. 
Br;  Default,' pi,  18.  cites  7  H.  4.  ig. 

18,  Wherp 
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18.  Where  iiTMnt  in  'precipe  quod  reJdat  appiors  at  the  NtJ!  Br.  Gtr- 
JPrius  by  attorney^  who  has  no  warranty  this  (hall  turn  him  in  de-  ['"nt^^^'i**' 
feult  at  the  day  in  bank,  though  the  jury  be  taktn  and  pafs  for  the  lulnct  " 
dentandant  and  petit  cape  Jhall  be  awarded  and  no  feijim  of  the  land,  S-  C.  that  at 
Br-  Default,  pi.  a6.  cites  14  H.  4.  i6,  ttrt^y^^w 

would  n«t  record  aoy  warrant  and  (b  it  waa  takea  at  a  default. 

♦  19.  In  debt,  the  defendant  pleaded  mipiomery  and  the  plaintiff  ^^'  Judg- 
imparled'  and  at  the  day  the  defendant  made  default^  and  by  the  "  o^^cStii 
opinion  of  all  the  Jufticcs,  except  Moile,.  the  plaintiflF  (hall  re-  J^H  s";. 
cover,  and  no  diftrcfs  ad  manutenendum  pbcitum  (hall  i(rue.  FerPiifot. 
Br.  De&ult,  pi.  51.  eites  27  H.  6.  27. 

20.  So  if  he  had  pleaded  in  bar^  and  after  had  made  default^  S-  P-  ^^r 
and  this  in  plea  perfonal\  but  in  pka  real^  petit  cape  Jhall  iffue.  Je"*v"cl^by 

Ibid.  default  after 

appearance* 
as  well  in  plea  perfbnal,  as  he  (hall  have  feifm  of  the  land  in  plea  real  by  default  after  imparlance  in 
•ne  and  the  fome  term,  v^d  if  in  another  term,  then  petit  cape  in  plra  real,  and  upon  foch  deUuI) 
in  plea  perfonal,  |)Fthe  thing;  be  uncertain,  as  damages  in  trefpafs,  &c,  he  ihaUhave  wiitto  uiquu« 
«f  the  damages,     fir.  Judgment^  pi.  no.  cites  37  H.  6.  $7. 

%x.  If  tenant  in  prascipe  quod  reddat  appears  and  imparks^  ani 
erf^er  makes  default^  feifin  of  the  lajid  (hall  be  awarded  and  not 
petit-cape ;  per  Prifot  quod  non  negatur  quod  nota.  Br.  De^ 
fault,  pi.  58.  cites  38  H.  6.  33. 

22.  Jnd  per  J*rifot  in  confimili  cafh  39^  H.  6.  16.  every  defkult. 
after  imparlance  is  peremptory,  zv\i  Jo  in  writ  of  ri^ht  if  the 
tenant  vouches^  and  the  vouchee  appears  and  enters  into  the  war-" 
ranty^  and  imparles^  and  after  makes  defaulti^  the  demandant  (half 
recover  feifin  of  the  land,  againll  the  tenant,  and  the  tenant  ovec 
in  value,  &Cf     Ibid. 

23.  In  a  writ  of  rt^ht^  ^quia  domtnus  remfii-  Curiam  fuam  domino, 
r/y^iy  by  baron  and  feme^  wlvere  the  wifi  appeared  per  prochein  amy 
being  within  age^  the  tenants  vouched  the  common  Vfiuchee^  whft 
entred  2nd  joined  the  mife  upon  the  meer  right,  and  arftcrwardsi 
made  default,  a^id.  judgment  final  was  given  againil  the  vouchee 
and  his  heirs,  and  againil  the  tenant  smd  their  heirs*  I^yer,  56. 
a.  pi.  17.    Trin.  35  H.  8.  Anon. 

24.  In  a  writ  of  right  if  the  tenant  makes  default  after  the  mife.  S.  C.  cited 
joined  the  judgment  (hall  be  fingh     F..  N.  B.  6.  (N).  f.  Trfn.^ 

fJiz.  in  Penryn's  cafe,  and  rcfnlvcd  e  contra,  viz.  That  final  judgment  (hall  not  be  given  io  fuch 
eafe,  but  a  petit  cape  IhaU  ifTuc;  for  peradventure  he  may  fave  hia  default.  Bulft.  »6t» 

16a.    Tcin.  9.J4C.  the  refolutinn  in  Penryn's  cafe.     5.  Rep.  86.  cited,  and  denied  per  Cur.- 
s  Saund.  46.    Hill,  ai  4t  a»  Car.  a.  S.  I^.  accordingly,  in  cafe  «f  WiUumt  v.  Gwyj^ 


■  1.^ 


25.  Error  of  a  judgment  in  dower  ;  after  iflixe  the  tenant  being 
an  infant  made  default^  a  pet't  cape  was  awarded,  and  judgment 
given  by  default ;  the  Court  held  it  no  error,  efpecially  it  being;^ 
^ter  appearance^  for  hf  cannot  fave  his  default  by  non^fummons. 
Cro.  E;.  308.  pi.  16.,  Mich.  35  &  3d  EDzk  B^  R.  CJorg  v,, 
Purdue. 

26.  Error  of  a  judgment  in  a  writ  of  right  of  lands  in  T,  BoMt  %sj^ 
The  writ  was  c^uia.  dominus  nobis  remifit  Curiam  fuam  ;  the  ^JJJo^i^ 
;.l   .    V  M  m  i  isfendant  5. q^ui^ 
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whole  defin^ttt  afier  diver i  imparlanas  made  iefouk  and  final  judgifienl 
cd^aUckar'  ^^  given  lA  Durbao))  error  afligned  wts,.becaufe  final  judgmenC 
cfopiQioo,  was  given  upon  a  deftult  after  imparlance,  where  it  ou^t  to 
that  ihe  have  been  only  a  petit  cape ;  Ae  Court  did  not  give  anj  reibltt* 
judgment     ^|^^.  |^  ^^^      -^^   j^^^  feemed  to  incline  that  a  judgment  find 

given  at  /111  i»  \    r  ^  •       i  ^  *    "^^    f      •% 

Purham  Ihould  not  be  given,  unlels  upon  a  depariure  in  defptU  of  the  taurt^ 
v^as  crrone-  which  is  ttpoH  o  default  of  the  tenants  the  fame  term  afier  impar^ 
TcvcKai  '^*  Utnces  But  if  day  be  given  to  any  other  term,  or  time  ceraio, 
oMtvwas  and  then  the  tenant  makes  de&ult,  it  (ball  beotberwife.  Cro. 
not  pro-      J,  2(12*  pl-  -%•    Mich.  Q  Jac,    LiJbum  v.  Heron. 

nounced,        -^         ^       f  -^  -^ 

%iiA  upon  the  declaring  the  opinion  of  the  Court,  the  partiet  ended  the  fanic  betweea  themfehres^ 
wnnoui  Further  moving  of  the  Court  herein.— —-*-Yel v.  an.  S«  C.  and  the  differepoc  taken  be« 
twcen  general  and  fpecial  imparlaocc,  which  is  to  a  day  certain,  in  which  cafe  the  tcmnt  U  not 
bpuiid  lo  appear  till  the  day,  and  there  may  he  fome  caufe  whereby  to  excufe  hia  defauh,  aad  then 
no  laches  in  him,  and  coofequcntly  no  reafon  tiiat  he  (hould  lofe  hit  land  peremptorily,  where 
(he  right  appears  not  to  the  Court,  and  where  he  ia  not  guilty  of  any  contempt.  Quodaotat 
per  tot.  Cur. 

r  475  3      ^7*  Error  was  brought  of  a  judgment  in  quod  el  deforceat  at 

the  grand  feflions  in  Wales,  and  affigned  for  error  that  judgment 

final  was  given  upon  default  after  appearance,  where  it  ought  te 

he  petit  cape  in  all  real  a£lions  upon  default  after  appearance,  and 

grand  cape  upon  default  before  appearance^  which  the  Court  held 

manifeft  error.    I^v.  xos*    Trin.  15  Car*  a.  B.  R.    Slaughter 

V.  Tucker. 

»Ld.RayBa.      28.  If  the  tenant  makes  default  in  a  real  aHien^  z  grand  cape  it 

Rcp  924,    awarded^  and  upon  the  return  of  it,  if  the  demandant  injijls  upen 

b>  HoitCh.  the  defaults  he  muft  have  judgment  final  \  hut  the  demandant  may 

J.  in  S«  C*    waive  the  default,^  and  take  an  appearance  upon  the  grand  cape  ; 

^  and  that  is  regular  becaufe  the  tenant  comes  in  by  procefs ;  and 

fo  it  is  of  a  default  on  a  petit  cape^  but  in  a  perfenal  a&ion  there 

is  no  P^ecefs  to  bring  the  party  into  Court  agatn  ;  alfo  the  day  of 

the  Nifi  rrius  not  being  the  fame  with  the  &y  in  bank,  a  defea^t 

at  'Nifi  Prius  cannot  be  watved  at  the  day  in  hank.     Per  Holt 

Ch.  J.    X  S4k.  217.    Trin.  2  Ann.  B.  R.  in  cafe  of  Staple  v« 

Haydcn, 

29«  A  writ  of  right  for  land  Is  brou&'ht  againft  A*  he  dees  net 
appear  5  a  grand  cape  ijfues^  he  makes  default  at  the  grand  cape  % 
judgment  final  Jball  not  be  given  till  appearance  and  trial  by  baitle 
after  the  mife  joined  upon  the  meer  ri^ht,  or  trial  by  the  grand 
afTife  \  or  after  the  mife  joined,  and  a  departure  in  defpite  of  the 
Court ;  or  after  the  mife  joined',  and  a  default  and  a  petit  cape 
awarded,  and  upon  this  the  default  not  &ved.  In  thefe  feverai  cat:a 
final  judgment  (hall  be  given,    Jenk,  141^  pi,  91, 


(X)A 


£>(finiC  4t$- 


(X)    In  what  Cafes  dfur  Plea  pleaded  JuJ^ment  Jhall 
be  given  u^n  Default  without  a  Writ  ad  Audieth  ^oi-  588. 
dum  Judicmm.  ^--v^ 

[l.  TF  the  defendant  makes  default  after  fuch  plea  pleaded^  wbUh  BT.Enqorft, 
-I  is  a  conjeffifin  of  the  aifiony  and  onfy  a  matter  ^^fckargejuh^  s^C  ^whcr 
fi^uent^  judgment  fhall  be  girtn  upon  the  default)  but  otherwife  $!  p.  Uadf 
c  contra.     11  H.  4^  32.]  mitted—- 

^  ^     '*  Br.  Default, 

pi.  so.  cites  S.  C, 

[2.  As  in  an  zQixdti  of  deht^  if  the  defendant  pleads  ^n  acquit-^  *  Br.  En* 
ianci  or  releafe,  and  after  makes  default^  judgment  fhall  be  upon  Jg'^jipj' 
the  default,  becaufe  the  duty  is  acknowledged.    ♦  11  H.  4.  32.  s.  C—Br. 

t  J  H.  7.  J.      J  2  H.  4,  23,     12  H.  6.  7,]  Default,  pV 

/  20  •  citct 

tt  H.  4.  31.    Per  Hfoki  S.  C— >S.  P.    Br.  Default,  pi.  ga,  cites  5  C.  4.  6     Per  Cun 
4  Br.  Default,  pi.  6a.  cites  i  H.  7.  s.  S.  C.  1  Fiub,  Conaemoation,  pi.  ^.  cites  S.  C. 

%  Br.  Default,  pi.  1  j.  cftes  S.  C. 

[3,  In  replevin^  if  the  defendant  avowsj  and  after  makes  default^  Br.  Default, 
judgment  fhall  be  thereupon  for  the  daniages,  becaufe  the  taking  jj^**'  *^"*'* 
and  detinue  are  acknowledged.    *  xi  H.  4.  32.    f  14  H.  4.  2. J         s.  c.^Pcr' 

Thirning 
and  Houk* 
*  Br.  Enqoeft,  p],  16.  cites  S.  C.  but  not  S.  P,      .    ..Fiteh.  Condemnation,  pU  10.  cites  S.  C« 
.  'f  Tilth*  Condemnation,  pi*  it.  cites  &  C*  . 

[4«  But  9therwifi  it  is  #  contraS\ 

[5.  As.  in  debt  upm  an  Migathn^  the  defendant  pleads  that  he  ^  476  1 
made  it  by  durefsy  and  after  makes  default^  no  judgment  fhall  be,  Br.Enqueft, 
but^^r^tf^  fhall  ijfue  for  it,  becaufe  here  the  deed  was  never  ac*  P*-  »6.  cites 
knwUdged.    «H.4.  32.]  Br.D^it. 

pi.  80.  cites  11  H.  4.  31.  S.  C.  Sec  (T)  pi,  3.  tnd  ibc  notes  iheit, 

[6.  In  account  as  receiver^  if  the  defendant  traverfes  the  receipt^ 
0Hd  srfter  makes  default^  no  judgment  Ihall  be^  but  prbceis.  30  £. 
3*  I2«  adiudged. 

7.  Where  the  defendant  in  aSfitm  perfonal  appears  and  pleads^ 
and  after  makes  default^  he  fhall  be  condemned  by  default,  quia 
nibildicit.    Br.  Default,  pi.  58.  cites  38  H.  6.  33.  per  Prifot. 

8.  in  irefp^  the  defendant  came  by  cepi  corpus  and  pleaded  in  bar^ 
and  the  plaintiff  repliedy  upon  which  the  defendant  demurred^  and 
was  let  to  mainprife  de  die  in  diem^  and  at  the  day  made  default^  and 
by  award  he  was  condemned  by  de&ult,  and  writ  awarded  to  in- 
quire of  d)e  damages  and  cape  pro  fine  regis  againfl  the  main* 
T^rnors.    Br,  Defiiult,  pL  73.  cites  18  E.  4.  7. 

9.  So  where  he  pleads  to-  ijiie  and  makes  default ;  and  if  he  pleads 
io  tffiu  and  remains  in  wardj  there  he  fhall  not  be  coxvlemned  by 
default,  but  the  warden  fliall  be  commanded  to  bring  him  in,  but 

Mm  4  if 


47^  Defiiuie; 

If  he  was  by  mainprife,  the  inqueft  ihaU  (ite  amrded  hj  his  de« 
^vlt;.    Ibid. 

(Y)    After  Default.    PFRere  a  Writ  U  to  he  awarded 
ad  Atidiendum  Judicium^  what  Procefs  there  frail  he. 


ritzK.Con-  [i,  TA^  a  "vmt  oidebl^  if  the  difftukmi  conus  byi  exigents  and  pUadt 
fi'^if^.        i  in  bar, 

pi,  10.  CUM  __  ' 

1.0  n  H.  4.  32J 


^cmna.ion,         j[^  ^^  ^^^^  ^j^^  ^^^^  ^^^  default,  ft  <<7fw  j<5tfZf  *^  a^avd^i^ 


Fit£h.  Con.      [2,  ^«rf  j^  A^  makes  default  upon  the  captas^  what  procefs  fhaS 
Jl"o.'dt«  ''^  awarded,  quaere,     ii  H.  4.  32.] 

s.  c, 

S.  K   Br.        3,  Where  the  one  of  the  itmandants  ani  th  tenant  make  defaulf 

pL^'s'^dtct  ^^^  /«w»W)  gran^d  cape  Jhall  ijjue  of  the  i^hole,  and  fummans  ad 
Alui^iL  fequena*  fimul,  and  if  the  Qtlver  ((emanda|[it  who  made  default^  ap«7 
pears,  and  the  tenant  makes  defautt  again,  they  (hall  recover  the 
ytrhole,  but  rf  the  othe^  demaiidant  and  the  tenant  make  default 
again,  there  the  other  demandant  who  aippears  (hall  recover  ^ 
Qi)piety  only,  quod  nota.    Br.  Procefs^  pi.  79.  cites  9  £•  4.  a* 


(Y.  2)    Judgment  for  Defeult. 
At  what  Time. 

MAN  (hall  not  be  condemned  by  his  defauk,  hut  after  plea 
pleaded  or  Imparlance  \  for  the  dies  datus  is  always  before 
the  count,  2(nd  the  imparlance  is  after  the  count.  Note  the  dif- 
ference, for  it  is  good^    Br.  De&uU,  pi.  i.  cites  19  H.  8^  6. 


•A 


[  427  3  (?t)    ^^^  ^^  h^pul  to  a^fwer.    [One  who  comes 

or  is  brought  into  Court  for  another  Purpofe.] 

Br.Refpon-  [j.  T  F  a  man  comes  in  hank  upon  9.  cepl corpus^  aod  / have  a  writ 
f^us  S.c?'  *    depending  againfi  him  there,  he  (hail  be  put  to  anfwn- 

aud  that  fo  thereto.    9  H.  6l  SS*  ^^^  ^^re  he  is  in  wardl  of  Ht^  court.] 

it  it,  it  h« 

be  in  the  cuf^ody  of  a  flieri£F,  wlio  ha«  procefi  againd  him  out  of  bank,  he  (hall  anfweri  unlefx  4e 
denUs  that  be  U  the  fame  perfon^  hut  if  he  denies  his  being  the  fame  perfon,  then  he  (hall  not. 
Centra,  if  htf.c<met  by  writ  in  war  J  of  tiff  JbiriJ^9f  Lond§Ht  upw  a  fUuni  tbtrfy  for.  iq  tbf  t  cafe  be 
ia  a  pniunei  to  Loudon,  and  not  to  the  Bank. 

Twowriu       [:i.  If  a  man  be  committed  to  the  Fleet  by  the  Coijpmon  Pleaj, 

'ifj^'^'f^fi  and  another  Cues  a  writ  a^ain/^  him,  the  warden  of  tl^c  Fleet  {ba!^ 

brovgbt  be  commanaed  to  bring  hinx  in,  and  when  he  Qomes  into  court,  he 

agahft  ofu  (haU  be  put  to  anfwer  thereto  without  writ,     9  H.  6.  55.J 

sndtbc  fanr 

man.  be  came  t/pon  tbe  «ne  writ  by  exigent  quarto  exaffui,  and  therefore  by  Newtont  he  ihtll  \t 
prtfontr  to  the  FUtt  ^nd  Oiall  paj^  kcs ;  and  he  would  not  bttve  appeared  to  t^e  other  writ^  but 
bccaiile  he  \\  ihr  'ame  perfon,  and  is  priioncr  to  the  Fleet,  therefore  the  Court  compelled  hiro  to 
«nfwcr  to  the  other  writ  alfo>  quod  ooUi  for  tbey  may  icnd  for  him  to  the  warden  of  the  Fleet, 


VfSBmU  47)L 


«t^  if  he  wilt  ooft  l^fwar,  he  (lid)  be  condemned*    Br.  XMinilty  pU  41.  dtcf  2b  K;  6. 51.  ■  ■       ■' 
Br.  kcfponder,  pi.  di.  eites  S.  C. 

[3.  If  a  man  tmprifoneiin  B.  R.  be  brought  in  Banc9  Ij  haheas  Br.DcfauTt» 
iprpus  to  anfwer  a  writ  thtrt  dipending^  when  he  comes  he  fliall  be  Jla^hu  iT' 
put  to  anfwer  thereto,  for  he  was  brought  there  for  this  purpofe,  Prifoc, 
yet  he  is  not  committed  in  Banco,    o  H.  6.  54.  b.]  y^^^^  ^ 

^  .  wimpIcBd- 

ed  by  writ,  bat  contrt  if  he  be  lmpie$M  iyfUint%  cites  38  H.  6.  30.     ■  Bf.  Tmprifonmcnt, 

pi.  «S.  cites  S.  C.  but  •  quzre  it  there  added,  if  this  (uit  by  writ  or  by  plsiot,  Ihall  be  latended  V^ 
the  fuit  in  B.  R«  or  of  the  liui  in  C.  B. 


[4.  If  a  man  be  brought  In  Banco  upon  an  habeas  corpus  to  have  Br-Refpon. 
thi  privilege  bicaufe  be  was  arrefted  coming  to  courts  if  another  hath  ^[^^^  J  *  ^' ' 


there  was* 
that  he  flioiild  be  remanded* 

5.  In  plea  of  land  at  the  petit  cape  returned  the  demandant  was 
ejfoinedj  and  had  day  till  now^  and  the  demandant  held  him  to  the 
de&ult.  Trewe  faid,  the  default  cannot  be  taken }  for  it  is  gone  by 
the  ejfoin^  and  notwithftanding  this,  the  tenant  was  compelled  to  an-* 
fifxtr  t9  the  default*    fir.  EfiSine,  pi.  ^7.  cites  5  AC  10. 

6*  He  who  is  taken  in  pais  by  warrant  of  a  yujiice  of  peace^  and  Br.Betome 
after  is  taken  by  capias  out  oi  C.  B.  he  Joallanfiv^r  in  Biank^  and  ^^  |'"^. 
(hall  be  by  mainprtfe^  and  then  (hall  be  remitted  into  pais  to  anfwer  \  h.^7/a« 
before  the  juftices  of  peace  th^re.    Br*  Refponder,  pi.  33.  cites  s«  Q^ 
*  H.  7. 

7*  JJ.  upon  a  habeas  corpuf  was  returned  by  the  piarden  ^  ibg 
Fleet.,  and  now  a  Jhranger  would  declare  againjl  him  here  in  J3.  R* 
in  an  action.  But  Coke  Ch.  J.  cites  31  H.  6.  10.  that  if  a  man 
declares  againft  another  in  B.  R.  before  he  is  in  the  Marfhalfea  bjr 
writ^  th|s  is  coram  non  judice,  but  it  is  not  material  what  writ  it  is 
he  comes  into  the  Marihalfea  by,  if  he  is  there )  and  (b  in  this 
eafe  no  declaration  can  be  good  againft  H.  if  he  be  remanded  to  thie  [  47^  J 
Fleet  immediately  upon  the  firft  return,  and  not  committed  to  the 
niardial ;  and  H.  was  committed  to  the  mar(hal,  becaufe  he  faid 
alfo,  that  he  would  not  put  in  bail  to  anfwer  the  adion.  Roll.  Rep* 
21  J*  pi.  1 8.  Trin.  13  Jac.  Bt  R,    HUderfliam's  cafe« 


(^,  a)     To  v^bat  Thing  the  Anfw^  ottghi  to  ic 

made« 

fx-  TF  a  bill  be  in  B.  R.  de  placiU  tranfgrejfionis  bf  de  infultu^ 
-»•    W  verberatione  vi  ^  armis,  and  the  plaintiff'  declares  of 
an  ajfault  and  batt^ry^  and  that  the  defendant  at  the  fame  time  took 
^f  him  extorfiue  JO/.  &c.J 

2.  If  the  parties  are  at  ijfue^  or  demurrer  be  in  plea  realy  there 
petit  fapeAaH  ^^  awardid  to,  ^njmet  to,  the  default^  onl^^zfii'  all  thp 

tjfut 


47^  Z)0Mt 

iffui  and  iemttmr  is  wahed.    Br.  De£uilt|  pi.  58*  tttes  38  H« 

6.  33-  . 

3*  J/td  per  PriToC  upgn  the  grand  atfe^thc  tenant  ihall  anfwer  i# 

/^^  difault  and  to  thi  demand  alfo^  but  upon  petit  cape  the  tenant  ihall 

anfwer  to  the  default  only^  and  not  to  the  matter  i  per  Priibt,    Ibid. 

f^y^^j,-^     (B.  a)     Jt  what  Time  he  fliall  be  pta  to  off/wer. 
foi.  589.   [Where  there  are  two  Defendants^  and  one  makes 
^^"^^  Default.] 

[j.  TiyT  a  pratcipi  fuod  reddat  againfi  two^  if  one  appears^  an4 

^    the  other  makes  default^  by  which  Htk^  grand  capo  iffues  of  4 

moiety f  ho  that  appears  Jball  not  he  put  to  anfwer  till  the  grand  cape 

he  returned^  becaufe  that  at  this  day  he  that  made  defadt  may  ^* 

cept  the  intire  tenancy,  and  iave  his  default.     12  H.  6.  6.  b.  1 

Ko  p>rt  [2.  InvL  writ  of  ward  again fl  two^  if  one  appears^  and  the  other 

Mver^  tT  ^^'''  d fault  J  he  that  appears  mall  not  he  put  to  anfwer  hefore  tho 

thrdefauk.  ^fhor  comoSy  becaufe  the  ward  is  intire.     17  £.  3.  70.  b.  J 

Br.  Default, 

pi.  79.  cites  49  £•  3*  «6* 

[3.  Bat  otberwlfe  it  is  in  an  ejeSfmenf  ofward^  becaufe  diisn 
hut  in  nature  of  a  trefpafs^     17  E.  3.  70.  b.] 

[4.  The  fame  law  19  for  the  (ame  reafon  in  a  ravijbment  ef 

ward.     17  E.  3.  70.  b.] 

Br.Rerpon.       [j,  /«  tr^pafs  agatnft  haron  andfeme^  if  the  haron  appears^  and 

cite» ?.  c!*   ^'^^  Z^''''  mtfif #x  default y  admitting  this  is  not  the  default  of  both, 

•ccord'ingl    the  haron  Jball  be  put  to  anfwer  prejentlj.    22  AfT.  46.  adjudged.] 

ly,buttf(he 

eomes,  and  he  does  aot,  flw  fhill  not  anfwer  till  he  eomet,  or  till  he  be  outl»wed.*«^Br*  Dcfiuil^ 

I^L  fit.  cites  S.  C.  I  fittb.  Refpood.  pi.  40.  cites  S.  C* 

[6*  In  an  a^on  t^trefprfs  againft  hann  and  feme^  if  the  haron 

eomes  hy  the  exigent^  and  the  feme  does  not  come^  and  becaufe  it 

appears  to  the  Court  that  the  exigent  was  difcontimued  e^ainft  the 

C  479  D  f^^^9  ^^^y  ^ward  a  new  exigent  againft  her^  yet  the  hesron  Jhall  be 

put  to  anfwer  prefently^  and  fhafi  not  ftay  till  the  feme  coniesi 

though  he  ought  to  make  anfwer  again  with  the  feme  when  (he  comes^ 

and  when  he  has  pleaded^  he  Jhall  have  idem  dies  with  the  feme* 

39  £.  3.  18.  b.  ac^udged.] 

S.P.  Butif     [7.  In  trefpafs  again/i  baron  and  feme^  if  the  haron  mates  do^ 

ei'tnid  /^*''»  ^^  *®  f^"^^  appears^  the  feme  (hall  not  be  put  to  anfwer 

The  feme     till  the  baron  comes  or  be  outlawed.    22  AfT.  46. 

not,  he 

Ihall  be  received  to  anrwer  alone.     Br.  Default,  pi.  6t.  citet  S.  C<     ■■     ■  Fitxk  Refpa»d|  pi.  4f » 

cites  S.  C.    ■       Br.  Refpondcr,  pi.  32.  ciiei  S.  C. 

[8-  /»  an  aftion  of  debt  againft  haron  and  femoj  if  the  haron  etp^ 
pears^  2nd  the  feme  makes  default^  the  baron  fluJl  not  be  put  to 
anfwer,  but  procefs  Jhall  iffue  againft  the  feme^  and  idem  dies  given 
to  the  baron*-   MicL  ii  Ja.  B.  between  Thrmgood  and l>umiam.\ 

£9.  Ik 


I 

•  f  9.  In  att  nal  aOimn  white  the  pncep  h  if  attdchimni  ahi  £/• 
trijfs^  end  the  oBion  is  irwgbt  againft  tW9^  and  ene  eitnes  iy  ike 
di/lrrfsf  fet  he  fhall  not  be  pat  to  anfwer  vrithout  die  other^  which 
did  not  appetr,  for  the  other  fliill  not  lofe  his  freehold  by  hit  plea* 
39  E.  3.  15.  b.] 

[  10*  As  in  a  awed  permittat  againft  two,  if  one  comes  by  attach- 
ment and  diftreu,  yet  he  ihall  not  be  put  to  anfwer  without  the 
other.    |9  £.  3. 15.  b.] 

[l  i«  in  en  d^icn  agatn/l  twe^  if  the  precefs  be  determined  again/l 
ane^  and  the  ether  appears^  be  Jbedl  be  put  to  anfwer.    39  £•  3>  1 5*  b.  j 

[i2«  As  in  an  anion  of  wafle  againft  two,  if  at  the  great  diftrefi 
returned  one  males  defaulty  and  the  ether  appears^  he  flull  be  put  to 
anfwer,  becaufe  by  tie  ftatute  the  precefs  ts  determined  againft  tixe 
ather.    3^  E.  3.  15,  b.  adjudged.] 

13.  Scire  facias  upan  a  receverj  againft  haren  and  fetne^  die  , 
baron  eame^  and  not  the  ftme^  and  the  tenant  took  the  inttre  tenanej 
abjaue  hoe  that  his  feme  any  thing  had^  and  well  notwithftanding  the 

fsrft  judgment  againft  both;  for  the  tenancy  may  be  tranfpofed 
after,    fir.  Default,  pi.  97.  cites  45  E.  3.  5. 

14.  A  writ  ot  eon/piracy  is  brought  againft  two;  one  appears  and 
pleads  net  guilty^  the  other  makes  default ;  the  jury  finds  that  he 
who  fieadsj  confpired  with  the  other  who  makes  default ;  the  plaintiff* 
has  judgment  and  affirmed  in  error ;  for  although  he  who  makes 
default  eannot  be  convided  of  the  laid  confpiracy,  beeaufe  he  does 

not  appear,  yet  the  law  gives  fuch  credit  to  this  verdidl,  that  it  (hall  * 

be  intended  to  be  true  as  to  the  confpiracy  againft  him  who  pleaded^ 
until  it  be  difproved  by  an  attaint.    Jenk,  27.  pL  51. 

(C.  a)    Saved  in  Pica  Real.    By  what  Plea. 

1.  TN  writ  againjt  twoy  at  the  grand  cape  the  ene  took  the  entire 
-L  tetumeyy  and  was  received  to  wage  his  law  ef  non-fummom  far 
all.    Thel.  Dig.  189.    Lib.  I2.  cap.  27.  S.  2.  cites  Pafch.  4  E. 
3*  131.    Mich.  6  £.  3.  284. 

2.  In  writ  brought  by  two  againfi  three  at  the  grand  cape  re« 
turned  againft  all,  the  tenants  came  and  waged  their  law  of  non-" 
fummons  in  common^  and  at  the  day  given  two  came  and  toe  third 
made  defaulty  upon  which  it  was  &id  that  he  who  made  default  is 
deady  yet  the  other  two  made  their  law,  by  which  the  writ  abated 

for  the  two  parts,  and  feifm  awarded  of  the  tliird  part.    Thel.  [  480  ] 
l^ig*  1S9.    Lib.  12.  cap.  27.  S.  3.  cites  Mich.  6  E.  3.  278. 

3.  In  writ  againfi  feveraly  if  the  demandant  holds  himfelf  to  the  ' 
defauk  made  by  one  of  them,  and  he  makes  his  law  or  faves  his  de* 
fault  all  the  writ  Jball abate.     Thel.  Dig.  189.    Lib.  12.  cap.  27. 

S.  4.  cites  Mich.  7  £  3*  345*  For  there  all  the  writ  abated  be- 
caufe the  demandant  held  nimfelf  to  the  default  made  by  one  who 
was  an  infimt  at  the  time  of  the  default  made,  and  it  is  fiitd  there, 
diat  the  demandant  cannot  releafe  the  default  of  the  (me  and  bold  to 
the  default  efthc  9tbtr.    13  E.  3.    Ley,  50. 

4.  Ill 


^  I 


48o  ScStdiC 

4.'  In  writ  ty  tW9  again/t  one  at  tb^  grand  cape  tetarned  Uie 
tenant  came,  and  ag^in/i  one  of  tbi  demandants  pleaded  its  rtleafe  ^ 
all  rights  made  after  the  default^  and  againji  the  other  he  waged  btr 
law  ef  n^n-fummonsy  and  was  received  to  tU    Thel*  Dig.  189W 
Lib.  12*  cap.  27.  S.  5.  cites  Mich.  9  £.  470. 

5.  At  the  grand  cape  returned,  the  tenant  was  effUgned  de  fer^' 

viiio  regisy  and  at  the  dafgifoen  by  the  eflbign,  he  came  and  dif* 

avowed  the  effoign^  and  tendered  his  law  of  non-Jummonsy  and  £u4 

that  the  eiloign  was  not  cafl  for  him,  &c.  but  the  demandant  r/- 

fufei  bis  lawy  by.  which  the  writ  was  abated.     Tbek  Dig.  189% 

Lib.  xa.  cap.  27.  S.  6.  cites  Trin.  11  £.  j.    Ley,  44. 

T?k1.  Dig.        6.  The  tenant  was  effoigned  and  after  made  default^  and  at  tbt 

189^^  Lib.  grand  cape  returned  he  was  effoigned  defervitio^  andf  at  the  day  given 

s?  9  *fay$r  ^'  would  have  waged  his  lawy  that  the  effoign  de  fervitio  regis  was 

it  fecms  by  not  cofi  fir  him^  and  was  not  received,  but  feifin  was  awarded  to 

llTrnn?^"  the  dentandant ;  but  if  the  tenant  be  effoigned  of  common  effoign^  and 

>E.  3.  41.  ef^rwards  effoigned  ie  ferviUo  regis j  and  then  mates  defaubj  there 

Thatinfuch  at  the  day  of  the  grand  cape  returned  he  may  defeat  all  by  his  law 

^x7^t    *"**  ^^^^^  *^  ^"^*    Thel.  Dig.  189.    Lib.  12.  cap.  27.  S.  8.  cites 

uefTjiKncd  Hill.  12  £.  3.    Saver  Default,  43.  and  (ays  fee  12  H.  4.  14,  15. 

of  comnM>n 

r{f«>ign,  and  tfter  wards  of  cflbiga  de  rerviiio  regis*  and  after  make  default  of  the  grand  cape,  if  the 
^mandant  takes  himfclf  to  the  default  only,  it  fufficti  for  the  ttnant  to  xvage  bis  la^v  of  nonfum- 
Wtons  oniyi  tuithoKt  dtfendfrng  thMt  the  ejfcignx  v>ere  riot  cafi  far  him.  But  otherwife,  it  is,  if  the 
demandant  holds  himfelf  to  aU.  And  Uy%,  fee  fuch  Uw  qI  QQa-(iiinmoM«  tad  liut  the  cIToiga  wai 
•01  call  for  lum.    40  H.  6'  9* 

7.  The  tenant  being  dumby  birt  he  could  hear  and  under/land  ika^ 
which  one  faid  to  him,  put  his  hand  upon  the  hooky  and  the  words  of 
the  charge  were  read  to  A/w,  and  then  the  demandant  waived  the 
default,  bv  which  the  writ  ahaited.  Thcl.  Dig..  189.  Lib.  12* 
cap.  27.  o.  7.  cites  Pafch.  13  E.  3.  Ley,  49, 
.  8.  In  writ  again/1  twoy  at  the  grand  cape  they  waged  their  laif 
of  non'fummonsy  and  at  the  day  given  the  one  did  not  comoy  hut  the 
ether  came  and  made  his  lawy  by  which  all  the  writ  abated,  &c» 
Thcl.  Dig.  i8q.  Lib.  12.  cap.  27.  S.  10.  cites  Hill.  &8  E.  j.  6* 
Quare.  And  favs  fee  7  E.  3.  Ca,  29  E.  3.  11^  That  it  (hall  not 
abate  but  only  for  the  moiety.  And  that  fa  agrees  38  E.  3.  334 
&  41  E.  3.  2. 

9.  In  writ  againji  four  at  the  grand  cape  returned,  one  of  the 
tenants  Came,  and  topk  fnieral  tenancy  of  the  moietyy  and  made  his 
(aw  of  non^fummn\  by  ajfent  of  the  demandant  immediatelyy  by  which 
the  writ  abated  for  the  moiety,  and  feifin  awarded  of  the  reft. 
The!.  Dig.  189.    Lib.  12.  cap.  27.  S.  11.  cites  HilU2a  E.  3.  2. 

JO.  The  baron  and  femf  and  a  third  perfon  waged  tkeir  law  of 
rnn-fummen^y  and  at  the  day  given  they  came,  but  the  third  was 
within  agOy  by  which  Thorp  made  the  baron  and  feme  to  fwear 
alone  and  the  writ  aoated.  ThcU  Dig^  189^  Lib«  la.  cap.  27^ 
S.  12.  cites  Pafch.  38,  E.  3.  10. 
[  481  ]  ;  II.  In  wri(  aga^nJl  twOy  if  tbey  wage  their  lam  of  non^fitmmons 
in  commony  and  at  the  Avf  §iven,  if  the  ^ne  jn^ies  default,  and  tht 
f}the(  comes,^  he  wb^  comes  tiiea  cannei  taJu  the  entire  tenancy  and 

makh 


miif  his  {aw  fir  aUj  but  only  for  the  moiety*  Thd.  Digi  1 9<)« 
I^ib.  12.  cap.  27.  S.  15*  cites  Hill.  41  £.  3.  2. 

12*  But  in  fuch  cafe  he  who  comes  may  make  his  law  fir  bi$ 
f$rtim^  mA  jibate  the  writ  for  this  portion,  notwithftanding  the 
wager  in  common.  Thel.  Dig.  190.  Lib.  12.  cap.  27.  S.  15* 
HilT.  41  F»  3.  2.  and  48  £.  3.  13. 

•  1 3*  If  the  tenant  wages  his  la%u  of  mn-fummons^  and  at  the  day 
given  is  ready  to  make  his  law,  at  this  Jay  the  demandant  cannot 
waive  the  default  and  put  the  tenant  to  plead  over  without  the  afient 
of  the  tenant*  Thel.  Dig.  189.  Lib.  12.  cap.  27.  S.  13.  cites 
Hill.  42  £.  3.  8.  and  cites  Hill.  19  £•  2«    Saver  Default,  81. 

•  14.  In  ivrit  againji  baron  af;d  feme^  the  baron  made  default y  and 
the  fimi  appeared  always  by  attorney^  and  at  the  day  ^  the  grand 
€ape  returned  both  appeared^  and  .  the  baron  alone  waged  and  made.  ' 
bis  law  of  non^fummonsy  and  the  feme  not,  by  which  the  writ  abated. 
Qusre ;  for  it  was  faid,  that  the  law  ought  to  be  made  by  the 
baron  and  feme.  TheL  Dig.  189.  Lib.  X2^  cap*  27*  S.  14,  cites 
Mich.  44  £.  3*  38* 

15.  Praeipe  quod  reddat,  at  the  petit  cape  the  demandant  held  him  S.  P.   Br« 
to  the  default  \  by  which  the  tenant  faidy  that  he  had  an  attorney^  ^^^^^  ^«- 
who  died  before  the  day^  we  not  knowing  it^  and  the  demandant  faid^  3^.  Jitet 
that  he  had  notice  of  his  death  \  and  per  Cur.  \i^fhew  at  what  place  ^  H.  7.  3. 
he  had  notice  by  reafon  of  the  vifue  ;  and  fo  a  good  plea  -,  quod 

nota.     Br.  Saver  Default,  pi.  15,  cites  50  £«  3.  9. 

16.  The  vouchee  in  praeipe  quod  reddat,  (hall  not  wage  his 
law,  that  he  was  fummoned  upon  the  fummons^  for  he  need  not  fave 
bis  default  at  the  grand  cape  ad  valentiam  \  but  if  he  be  returned 

fjummonedy  when  he  was  not  fummoned^  and  after  grand  cape  ad  va- 
lentiam ijfuesj  he  (hall  have  difceit  of  the  return,  &c«  Br.  Lcy« 
gager,  pi.  27.  cites  50  £,  3.  x6. 

17.  Note,  per  Belknap,  that  the  Vouchee  who  came  by  the  grand  Thd.  Dig. 
cape  c^  valentiam  need  not  fave  his  default  at  the  fummons^  nor  (hall  )  3*^^.30  *ti. 
any  take  advantage  thereof ;  for  land  is  demanded  againfl  him  in  s.  16.  cUct 
certain,  &c.  yet  by  non-fummons  at  the  writ  of  fufnmom  and  grand  S.  C.  and 
cape  the  vouchee  mall  have  writ  of  difceit,  and  yet  the  fummoQS,  ^^^^^ 
Cannot  be  defeated  by  ley-gager  of  non-fummons,  nor  by  any  other  fault,  7g. 
ilTue ;  quod  nemo  negavit,  &c.   in  a£tion  of  difceit.     Br.  Saver  ^^  «  « 
Default,  pi.  42.  cites  50  E.  3.  1 7.  eJh^rihe 

motubeemakci  default  after  apfearamce.    Cites  Mich.  9  E.  s.    Saver  Default,  76. 

18.  In  formedon  the  petit  cape  iffued  againft  the  tenant,  and  after- 
wards the  par^lwas  put  without  day  by  denufe  of  the  Kingy  and  at 
the  re-fummons  the  tenant  made  default  and  grand  cape  aiuarded^ 
by  which  the  tenant  came  and  waged  his  law  of  non-fummons^  and 
was  received.  Thd.  Dig.  190.  Lib.  12.  cap.  27.  S.  17.  cites 
Michk  2  H.  4«  14.  and  (ays  fee  13  H.  4.  9.  that  Thirning  agreed 
to  it,  and  Hankford  denied  it. 

19.  Petit  cape  iffued  returnable  fuch  a  day,  the  tenant  came  and 
ffiid  that  his  attorney  Aed  a  little  before  the  day  in  courts  of  whofe 

death  he  had  no  notice  before  the  petit  cafe  awarded,  and  was  ready 
ta  anftuer  i  and  the  dimandant  held  btm  to  the  default^  and  faid 

that 


•48z 


-1  f  ■ '  M 


th&rthg  other  £ed  tine  weeks  before  the  fetit  clkfe  awMrJid\  hf 
which  the  tenant  had  notice  before  the  petit  cape  awarded ;  ana 
the  tenant  durft  not  demur,  but  fUdded  an  overiUwin^  ef  water 
at  a  certain  place^  upon  *  which  they  were  at  tfliie*  Br.  Savef 
Defiutlt,  pi.  17.  cites  12  H.  4.  i. 

M.  Pracipe  tptod  reddat  againJI  baron  and  feme^  the  baron  at  the 
grand  cape  came  and  faid  that  be  it  file  tenant  and  tendered  bis  law 
of  n»n*fummons^  and  the  demandant  (aid,  that  the  baron  and  feme 
were  tenants  die  day  of  the  writ  pUrchafed ;  per  Cot.  this  is  no 
flea.    Ouaere.    Br.  Saver  Default,  pi.  3.  cites  3  H.  b,  23. 

21.  Writ  of  aielj  the  tenant  made  default  at  the  fummonSy  and 
came  at  the  grand  capej  and  faid  that  he  was  imprifoned  in  the  cafth 
of  O.  upon  a  ftatute  merchant  at  the  fuit  of  J,  S.  at  the  time  ef 
the  funmsons  returned^  and  by  the  opinion  of  the  Court  this  a  good 
slea ;  for  he  is  imprifoned  by  the  order  of  the  law,  notwithftanding 
St  was  by  reafon  of  his  own  a& ;  quod  nota,  and  outlawry  (hall  be 
leveried  for  fuch  caufe.    Br.  Saver  Default,  ph  4.  cites  3  n.  6.  46. 

22.  It  is  faid,  that  corporation^  reclufe^  and  decrepit^  cannot  nnke 
their  law,  but  that  their  funmmms  Jhall  he  tried  per  pais.  Qusere. 
Thel.  Dig.  190.    Lib.  12.  cap.  27.  S.  18.  cites  Hill.  33  H.  6.  8. 

23.  Thel.  Dig.  189.  Lib.  12.  cap.  27.  S.  I.  fays,  it  feems 
tfiat  at  the  time  of  Bradon,  the  writ  (hould  not  abate  notwith- 
ftanding that  the  tenant  made  his  law  of  non-fwnmonsy  for  he  wrote 
in  his  Treatife,  3  Lib.  5.  cap.  i.  fol.  366.  Ad  diem  vero  legis, 
aut  tenens  fecit  legem  fuam,  aut  deficit  in  lege  factenda,  fi  autem 
legem  fecerit  tanquam  excufatus  a  defaka  eodem  die  ad  jJacitum 
principale  refpondebit,  fufficit  enim  ad  dilationem  &  pro  rationabili 
fummonitione  tenenti^  tempus  intermedium  inter  legem  vadiatam 
jc .legem  fa£lam.  And  a  little  afterwards  in  anfwering  to  the  quef- 
tion,  for  what  reafon  the  writ  (hould  not  abate  by  the  making  of 
the  hw  of  non-fummons,  he  fays,  fufficit  ei  pro  commodo  propriae 
feifinx  reformatio. 


(D.  a)   Iix  real  Adlions.  What  Plea  may  be  pleaded 

before  the  faving  the  Default. 

J.  /k  T  the  grand  caperttxirned  againJI  the  baron  and  feme j  die 
XjL  baron  appeared  and  was  received  to  fay  that  he  bad  no'feme 
the  day  of  the  writ  purchafed^  without  favmg  his  default.  Tbel. 
Dig.  210.  Lib.  14.  cap.  i6«  S.  4.  cites  Trin.  19  £.  2.  Saver 
Default,  33. 

2.  At  the  grand  cape  returned  the  tenant  was  received  to  faj^ 
that  he  was  the  villein  offucb  a  oncy  and  held  the  land  in  villeinagej 
&c.  without  living  his  default  -,  becaufe  he  hiid  not  appeared  before 
to  affirm  the  tenancy  in  his  perfon.  TheU  Dig.:2i0*  Lib.  14* 
cap.  16.  S.  7.  cites  Pafch.  6  £•  3«  254.' 

3.  At  the  grand  cape  returned  the  tenant  was  received  to  fif^ 
that  the  demandant  bad  dijfcifed  bim  after  $he  default^  and  is  yet 
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itnaui  Ay  thit  diffi\An  Widsout  fiviog  bis  cfefiiult.  TheL  Dig.  iio. 
Lib.  14.  cap.  ID.  o.  9*  cites  Pafch.  8  £.  }•  388. 

4.  But  fuch  jplfia  is  «9tjfc$d^  without  faying  thai  the  dtmamdant 
is  jetfiifed  of  the  land*  Tbel..  Di£«  2I0.  Ltb«  14.  cap.  i6.  S.  9* 
cites  P;dch.  9  £•  3,  455. 

5*  But  at  the  petit  cape  returned,  the  firft  plea  is  adjudged  no 
plea  without  faving  the  de&ult.  TheL  Dig.  2x0.  Lib«  14.  cap« 
16.  S.  9.  cites  Mich.  10  £.  3,  541,    Saver  De&ult,  59.        ^ 

6.  In  dtiwer  at  the  pftit  (apt  returned,  the  tenant  was  reteived 
to  fay ^  tbet  tht  demandant  bad  dijii/ed  him  after  the  default  made^ 
without  iaving  his  default*     Tod.  Dig.  2io*    Lib*  14.  cap*  i6.  [  483  1 
S.  13.  cites  Hill.  16  £•  }»  32.         . 

7.  At  the  grand  cape  returned  agahjl  feveral  it  is  £ud,  that 
tbef  cannot  plead  feveral  tenancy  rf  ibi  iwiety  to  the  writ  without 
iaving  their  default.  Thel.  Dig*  2X0.  Lib.  14.  cap*  i6.  S.  i6« 
cites  HiU.  22  £*  3.  2. 

8.  Precipe  quod  reddat  by  a  feme  \  at  tbe  petit  cape  returned^ 
tbe  tenant  faidy  tbat  tbe  demandant  bad  taken  baren  after  tbe  laft 
continuance^  judgment  of  tbe  writ^  per  BeUc*  a  releafe  of  rigbt 
tht  may  plead  before  the  default  faved,  &c,  but  not  this  pka. 
Per  Cbelr.  ihe  naay  plead  diffetfin  by  tbe  demandant  done  to  the 
tenant,  and  majr  allege  profejjien  in  tbe  demandant^  which  Knivet 
agreed  \  for  tbis  eutinguijbes  tbe  rigbt ;  by  ^hich  it  was  awarded 
that  the  demandant  recover  feifin  of  tbe  land ;  quod  nota.  Br« 
Saver  Defiiult,  pi.  23^  cites  29  £.  3. 

9.  At  the  petit  cape  tbe  tenant  cannot  fay  tbat  tbe  tenements  art 
feifed  into  tbe  bands  of  tbe  King  by  office^  by  wbich  it  was  found 
tbat  tbey  were  tbe  tenements  of  an  ideot^  &c.  notwithilanding  that 
he  (hews  writ  of  the  King  teftifying  it^  and  patent  of  the  King 
of  eraoC  made  of  tbem  for  this  caufe,  &c.  without  faying  his  de- 
bmL  But  execution  was  flayed.  Thel.  Dig*  210.  Lib.  14, 
cap.  16.  S.  18.  cites  Mich.  31  £.  3.    Saver  Default,  37. 

10.  Pracipe  quod  reddat  againft  three  who  made  default^  and 
est  tbe  grand  cape  tbey  appeared^  and  each  pitaded  fever al  tenancy 
of  parcel  to  tbe  writy  and  tendered  their  latu  of  non-fummons.  Per 
Beik*  you  cannot  plead  to  the  writ  before  yoor  default  faved« 
And  per  Mombray,  becaufq  you  do  not  deny  the  feveral  tenancyi 
you  (hall  take  nothing  by  your  writ*  Br.  Saver  Default,  pi.  20. 
cites  38  £.  3.  28* 

II*  Praecipe  quod  reddat  ^  at  the  grand  cape  the  tenant  came  and 
/aidy  that  A,  was  feifid  before  the  writ  brougbij  and  leafed  to  him 
in  fee  by  deed  rendering  rent  upon  condition  tbat  if  fhe  paid  40A 
tbat  fie  Jbouid  re^enUr^  and  tbat  after  the  default  made  J.faid  the 
40/.  and  rerenHrady  and  £0  the  writ  abated  in  law,  judgment  of 
the  writ.}  aad  it  was  admitted  there  that  it  is  a  good  plea  before 
tbe  de£uilt^v<d»  by  wbich  the  demandant  reltnouifbed  tbe  de^ 
&ult  and  counted,  and  the  tenant  pleaded  ia  bar«  Br.  Saver  De« 
fiuilt,  pi.  I4.  cites  39  £•  3.  26. 

.  i:^.>  At  the  grand  tape  returned  the  tenant  cannot  Jay  tbat  be    ^ 
held  tbe  land  in  mortgage^  and  thai  the  mortgagor  bad  paid  tbe 
money  to  bim  after  the  drfauk  made^  and  entered^  &c«  without 
»  iaving 


frying  his  ctefiiiilt    TheL  Dig.  211.    Lib.  14.  cap*  16;  Sitis 
cites  Mich.  39  £•  3'.  36* 

13.  At  the  grand  cape  in  ceffavit  the  tenant  maj  UmiUr  tbe-ar" 
rearagis  without  faving  his  imulu-  Thel.  Dig.  21 1.  Lib.  14* 
cap.  16.  S.  28.  cites  40  £.  3.  40.    50  £•  J.  22..  and  27  £«  3. 

14.  At  the  pitit  iape  the  tenant  iVas  received  tx>  fiew  difc^n^ 
iinuanu  of  proafs  without  faving  his  default.  Thel.  Dig.  %iU 
Lib.  14.  cap.  16.  S*  29»  titeSs.Mich.  40  £•  3.  34.  and  2  H«  5.  2a 

15.  And  to  (hew  that  his  firjf^ppearance  was  hy  attorney^  where 
be  had  not  any^vairant  of  attorn^,  &c»  TheK  Dig^  tii.  Lih» 
14.  Cap.  1.6.  S.  29.  cites  Trin.  43  £•  3.  19. 

iTbe!.  Die.  x6.  Formidon ;  at  the  petit  cape  hy  default  after  appearaneei 
sit.  Lib.  fig  tenant  came  and  faid  that  the  demandant  had  entered  upen  him 
s.^fi4!  atei  ^fi^  ^^  ^  continuance^  and  fo  abated  his  own  writ ;  and  beeaufe 
s.  c.  and  he  did  not  faye  his  de&ult,  fiifin  of  the  land  was  awarded  anJprd' 
'V^h^'r'*  ^J^^^^^"  entered  ef  this  entry  made  by  the  demandant  to  fave  affifii 
iTwatdone,  ^  ^^^  tenant,  iu  Saver  Defiiult,  pi.  10.  cites  40  £•  3. 43. 
&o£.a.H^'-       1 7*  Precipe  quod  reddat^  at  the  grand  cape  the  tenant  eamtand 

pleaded  pin-tenancy  with  f*  M  &c.  ready  t$  perferm  his  hw^ 

and  was  not  fufTcred  to  have  the  plea  before  the  derault  iaved ;  bjr 

which  he  Wagisd  his  law  of  non-fummons,  and  yet  pef  Finch,  be 

Jhall  not  he  -popped  at  another  time  to  plead  jointinaney  i  for  in 
£  484  3  Mother  aiUen  he  Jhall  have  the  vew,  and  by  confe^ueoce  plead 

jointenancy.    Br.  Saver  Default,  pi.  14.  cites  42  E.  3.  lo. 

18.  At  the  grand  cape  returned,  the  tenant  cannot  plead  jointly 

with  one  not  named  without  faving  his  default*    Thel.  Dig.  aii. 

Lib.  14.  capv  16.  S.  26»  cites  Fafch.  42  £•  3-   ii«     UilL   8. 

H*  6.  37..  but  fays  Martyn  denied  it  there^  and  cites  14  H«  6.  4. 

33  H.  6.  24.  .Quaere. 

•    19.  At  the  grand  cape  the  tenant  may  plead  non-tenure  Without 

iaving  his  deiaultk    Thel.  Dig.  211.     Lib.  14.  cap.  16.  S.  27. 

cites  Trin.  47  £.  3.    Saver  De&ult  26*  but  cites  33  H.  6.  t* 

24.  c6ntra. 

20.  Ccfiavit,  the  tenant  appeared  at  the  grand  cape^  and  tendered 
the  arrearages^  as  the  demandant  had  counted^  and  it  was  accepted » 
and  it  was  not  fpoken  of  there,  of  faving  his  default  firft ;  quod 
nota  s  for  ihejiatute  of  Gloucejier^  cap.  4.  wills,  that  if  the  tenant 
comes  before  judgment,  and  tenders  tl^e  arrearages  and  damages, 
and  finds  fureties,  ccc.  that  he  (hall  retain  the  land  •)  and  b  it  feems, 
that  the  faver  of  the  default  is  only  in  pracipe  quod  reddat  at  com- 
mon law^  and  not  in  afiions  given  by  Jlatute  of  c^ffbvit.  Br.  Saver 
Default,  pi.  43.  cites  50  £.  3.  224 

21.  At  the  pitit  cape  returned,  the  ttnznt  faid^  that  he  held 

for  termoflife  of  one  A,  which  A,  is  deadj  and  he  in  reverfion  hat 

enteredj^cc.  without  faving  his  de&ult,  and  admitted  a  good  plea^ 

and  iiTue  taken  thereupon.    Thel.  Dig*  2ii«    Lib«  14.  cap.  i6» 

&  30.  cites  Micb»  7  R«  2.    Saver  Debult,  30. 

Br.He-fum-      22.  Formfdon,  petit  cape  ijffiied^  and  after  the  parol  was  put 

*°°"*»  Pj;^'  without  day  by  demife  of  the  Kingy  and  re-fummons  was  fued,  an4 

^^^  *    '    the  tenant  made  default^  and  grand  cape  ijfued^  returnable,  &c.  at 

which  day  he  made  default^  ;md  the  demandant  prayed  feifin  of  tb« 

lan^ 


llRd,  and  At  fefutni  fendertd  bis  btv^  rf^ nftt-Jummons ;  Read  fild, 
lit  ought  to  lafie  the  firft  default  upon  the  petit  cape.  But  per 
Cur.  he  need  Mt  ^  for  the  parol  was  without  day  by  demife  i  and 
there  per  Cur,  if  petit  cape  waiiilwatded  iii  a  franchife  upon  conu* 
iance  of  a  plea  granted,  and  the  demandant  fues  a  re-fummont  for 
failure  of  right  diere,  &c.  'the  tenant  fiiall  not  fiive  this  de^tilt ; 
und  after  the  attorney  waged  his  law  and  was  received.  Br.  Saver 
De&ult,  pL*i6.  cites  2  H;  4.  8. 

23.  Fntcipi  qu0d  reddat,  the  tenant  waged  bis  law  of  nm^^fum* 
emnsy  and  at  the  day  caji  prote^fion^  and  after  the  re^fummons  is 
^fi/,  the  tenant  (hall  not  be 'conjpelled  to  (are*  his  firft  default  f 
per  Culpepper  J.    Br.  Saver  De&ult,  pi.  18.  cites  12  H.  4.  1+.  * 

24.  Precipe  quad  reddaJt  againft  twoy  the  ^nt  made  default  itfief 
defaultj  and  the  otber  appeared  at  the  grand  cape^  and  pleaded 
joinSenancy  witb  a  Jlrangefnvt  named^  and'to  fave  his  def^ult^  , 
tendered  bis  law  of  non-fummons  ;  in  this  cife 'the  demandant  fliall 
not  count  againft  the  tenant  before  he  has  faved  his  default.  Br. 
Saver  Default^  pi.  25.  cites  14  H.  6.  3.        ^ 

25.  Pracipe  quod  redditj  die  tenant  pleaded  jointenancy  with  a 
/hanger  at  the  grand  cape ^  and  tendered  his  taw  of  non-Jummons^ 

Per  Newton,  he  (hall  not  plead  the  jcSntenancy  bi^fore  he  bas^afved 
bis  default,  but  firft  be  lball-&ve  his  default,  'and  after  he  (hall  plead 
jointenancy  in  a  new  adfon.  "Per  Chanint;  no;'for  thi&  tttAX  be 
eftoppel  to  us,  if  we  wage  otlr  hw'of  non-fumm<)ns,  as  fole  tenatit* 
But  Juyn,  and  aH  the  Jufticfes-hdH,  thil  he  feall  have  the  vitsvir  in 
a 


view  in  the  new  writ,  and  by  cbnTcquence  th'e'jbittenancy.' '  'Br« 
Saver  Default,  pL  26.  cites  14  H.  6.  4..         '     .^   •        ' '    -  *-  > 
•     26-  Pracipie  quod  reddat,  agdikjhtvtm  whtt-maat  jie fault  tft^he\  ^t  1 
*    fummonsy  and  after  came  at  th6  grand  '-fcapoj^ind  Ifcr^ered  to  wage  Comra,  pet 
their  law  of  non-fnrnmons^  arid  at  the  day,"  &p.  the  one  came  mid  «J1  ^^ic  Juf- 
faidy  that  his  companion  irdead^  dn4  he  is  ready  to  perform  his  1du)\  {Jg  ftaii"^ 
and  by  the  beft  opinion  thcrcy  he  Jbaf I  not  plead  this  toihf  writ  W-  have  the 
fore  hi  has  fdved  his  default  i  fbr  Fortefcue  faid, Jtl)at  a  man  flxaB  ^^f^^l^ 
)n  die  grand  cape,  iblat  the- feme  dejjiandint  h,as  palMi  2"sLif»»5 


not  fay  upon  the  grand  cape,  ibat  the* feme  derjiandmt  bfls  faMeh  ^is^faoL- 
bdrbn  after  ibe  lafi  cgntinuance^  ncir  that  the  demandant  has  entered  \ffiSfv  ^  • 
^^er  tie  lafi  continuance  ;•  for  ttbffc  pleas  prove  that  the  wrir  is  ^*J*j|^* 
only  abatable.    J3ut  to  fay  that, one  pf  the  demandants  ^'s  deSai  rbatedin 
proves,  yiat  the  writ  is  abated,  w!iich  We  IhairTiave-l^cfbre^hiis^e-  fafi,  and 
lault  fared  ;  for  if  the  tenant  does  not  plead'-it^  but^fuffers  jud^  IJIJ'dlfl^tb 
ment,  he  fhall  have  yvrit  of  error  after,  by.  which  the  other  gratis  ufived; 
averred  the  Kfe  of  the  other  at  fuch  a  place ;  qa«Ve  of  the  matter  and  if  they 
fupra?  fot  ^e  fame  law  fecms  to  be  of  the  death-of  orie  of  thfe  j;^^J"g,^;j| 
tenants,  and  of  ah  entry  pending  the  writ ;  tait  taking  of  barorf,  the  lenc- 
mifhofmer,  falfc-latin,  &c.  are  otherwifei   Br.  Saver  pe&ult,  pl.^.  mcms,  thtt 

^It-^^  ^^  ZS    di    ^  \         .        '        ..     .      •  .    ibaU  beer- 

cites  20  H.  6. 2.  •  •    ^  ^  •  ,^,   u,. 

Stvcr  de  Default,  3$.  cites  91  E.  4.  80.  But  it  wii  touched,  whether  they  ought  to 

pletd  the  death  after  the  Uft  continuance,  or  no ;  for  per  firiani  be  the  death  befote  the  laft  comt« 
aoaoce  or  after,  the  writ  Utbetcd  in  h&^    Ibid. 

^   V«t,  VII.  N  n  »7-  Pr^ftP* 


4Mi  tbtHatk 

27.  Pr^ctpi  ftt$d  redibt  ^^^fi  ttM  at  tbi  grwU  ta^i  hi  ^4rf 

his  default  when  bi  has  Mhing  in  tbt  landi  for  (hen^e  cannot 
iofe  bis  land;  pcrPrifot^  in  a  nota^  qusre.  ^tn  Saver  Defiuilt^ 
ph  40.  cites  33  H.  6*  2. 

28*  Pracipi  fu$d  reddltf  pit  tittant  after  tW9  difau\ts  Mpen  thi 
original  J  and  upon  the  grand  cape  Jhtwed  matter  t^tave  the  d^nuli 
upon  the  grand  tape^  and  ill^  per  tot.  Cur.  becaufe  ne  did  not  fcvc 
the  firft  debult  alfo.    Br.  Saver  Defiuilt,  f4.  %%.  cites  38  H.  6. 12. 

29.  Devier  againji  tw§^  at  the  grand  cape  the  &ne  ma^U  4^/^^^% 
6ie  ether  appeared  and  (aid  that  he  was  tenant  ef  the  whole  joiniff 
.  iviib  M  not  named  in  ^e  writ  aiffue  ffoff  that  he  who  made  defamlt 
for  any  thing  bad^  and  tendered  bis  law  i  per  Jenny  and  Pigpt,  he 
ihaQ  not  have  the  plea  of  the  jointenancy,  but  ou^ht  6rft  to  fav^ 
his  default^  and  in  a  new  writ  he  may  plead  this  plea*  Briad, 
iLrittleton,  and  Neale,  contra,  and  thalf  the  tenant  cannpt  do  other-^ 
wife,  as*here;  for  otherwife  the  demandant  ib^^  recpver  the 
moiety  againft  him  who  made  default,  and  in  a  new  writ  die  tenant 
fhall  be  eftopped  to  iay,  but  tiiat  die  other  was  tenant  with  him 

S*  reafon  of  bis  seneral  ley-gager  of  non-'fummons.  Br.  Saver 
e&ult,  pl«  ^5.  cites  X2  £.  4*  I. 

3[o«  Prmctpi  quod  reddat  againji  twcy  wbf  made  default^  and 
grand  cape  ijuea^  and  at  the  ^e  cat^  and  faid^  that  after  their  de- 
fault the  other  it  dead;  judgment  of-  the  writ  $  and  per  fipggs  he 
^all  have  the  plea  before  the  defiudt  feved,  for  this  pl^  proves  the 
writ  abated  in  fa£l.  Cnttray  of  entry  int&  the  land  after  the  laff 
iontinssancoy  cwertssre  and  taking  of  baron,  &c.  S^ver  DpfuiTt^ 
^  37«  cites  21  £«  4«  i6. 

31.  At  the  petit  cape  returned,  the  tenant  {hall  f^ad  outlawry  in 
the  itmandant  after  tbt  lafl  continuance  >iritfaput  faying  his  de- 
lault.  TheL  Dig.  2xir  Lib*  14.  ca^.  i6.  S.  31*  cites  Mich.  14 
H.  4.  15.  But  iavsy  the  contrary  is  £ud,  Mich.  29  H.  6.  2. 
Saver  Default,  5.  Where  at  the  grand  cape  returned  aga%t\fl  two^ 
the  one  came  and  faid  that  the  other  is  d^ad  and  waged  bis  law  of 
99n*fummons^  but  it  was  held  that  the  plea  was  good  v^itbouf 
wagtnff  his  lawf  for  if  the  demandant  accepts  the  la>|r,  the  writ 
ilhail  abate,  and  if  he  (ays  nothing  it  (hall  abate,  but  it  yj^  gn^ated 
f  486  ]  j^hat  in^fuch  cafe  the  tenant  JhalT plead  thf  death  ef  weof  the  de* 
piandants  without  waging  bis  law^  &c«  and  (ays  fee  ^i  r).  4.  i(^ 
Ji.  agreeing. 

'  JI4  III  freecipe  quod  reddat,  the  tenant  may  plead  a  releafe  of 
etll  the  rf|J>/  before  the  de&ult  ^ved«  Br.  Saver  Default,  pi.  3^ 
cites  21  £.  X.  8o«  ' 

3*3«  And  by  fcme  tie  fame  law  of  a  releafe  of  aU  aSions ;  for 

where  the  aaionor  right  is  rele^fed,  the  demandai)|t  c^oot  re- 

'  cover.    Centra  of  pleas^  which  prove  the  writ  to^  be  only  ah^table^ 

4U  taking  of  baron  after  tt^  k4  CQOtiDHance^  ^niry  into  the  l^ndp. 

joinfenaney^  iiQ4  Ibiot 


» •» 


(£.•) 


^MiKS^  n^ 


(E.  a)    Saved  in  Pica  Re4l. 
By  what  Appearaiic'e. 

*i«  n JR  JECIBE  jfuod  red<]at  iv^fiy?  i^or^  W  JQ'jn^ ;  proifSfUif 
mT  fuU  ffrfi&urta  *oja$  caji  fcrtbi  haroriy  a,pd  immediatelv 
jfJtttMcimMS  was  ce/t^  by  whiei  the  proUGtcn  was  0inuUe^  and 
therefore  it  was  awjuxled  By  tidy  ice  of  ajl  the  juftice^  ^at  this  flxall 
Ikrb  .die  tenants  into  a. default  j  and  fo  iee  that  fucb  proteclioa 
ftgll  .liot  ikve  Che  default.    Br,  Saver  Default^  pi.  17,  citeis  i  H. 

XL    f>m 

Z.  fhynfJl^H  i^mH/l  b&nn  a^fn^^  ^tfimi  was  recaiiid  / ii  de'-* 
findt  rf  hir  harmi^  and  pUaded  fo  ijiu^  and  at  the  Nifi  Prius  fit 
ftudk  ddindt^  nn^  4t  the  $iy  in  biani  toe  demandant  prayed  feijin  ^ 
tbe  tandy  \and  bad  it,  notwithfianding  that  the  feme  tender e4  to  favi 
imr  dUiuk  by  floods  of  water  %  per  tot.  Cur.  ihe  cannot  iave  this 
Ik&uk  by  this  oceans,  nor  any  othet^  becajufe  immediately  iipenthg 
^auh  fifo^soutof,  the  Murt^  and.fo  tne  dexnandant  recovers. 
^ntra  hf  ihe  tertenantp  But  here  die  was  as  tenant  oy  refceit^ 
for  as  tertenant  ihe  apd  ber  baroa  qoade  deraiilt  before,  lipon  wtiich 
de&uk  ROW  the  lacld  (ball  be  lo(L  £r*  Saver  De£iult>  pL  22.  cites 
aaHv  6. 13. 

3*  Note  .that  if  tbe  vouchee  makes  default  at  the  fummohiy  and 
hfter  appears  at  the  grand  cape,  he  fhall  not  iave  the  defaul^  but 
may  enter  into  the  Wacranty  and  plea^I)  and  the  iatne  law  of  him 
who  makes  default  at  the  fummo'ns  and  pone  in  quare  impedit^ 
Mrrit  of  meihe  or  afl^on  of  wail,  and  appears  at  the  diilrels,  he 
(halt  not  iave  th^  firft  default.    Br.  Saver  De&ult,  pi.  7.  cites 


(F.  a)    Judgment* 
Hqw  (be  Judgment  fliall  be. 

t.  '^J^TUZKt.fome  of  the  demandants  appear,  andforrU  not,  ani 

,  W  the  tenants  make  default  after  default,  and  the  pfoceft 
ihall  &rve  againil  At  tenants,  and  the  fummons  ad  fequend*  fimul 
i^ainft  fome  of  the  demandants.  Br.  Procefs,  pi.  175.  cites  13 
E.  311  and  Fitzfi.  Grand  Cape  15. 

2.  PHit  eato  was  awarded  upon  default  of  the  tenant  In  fctft 
facias  after  ijfue  joined  between  the  plaintiff  and  the  tenant,  quod 
nota,  which  is  the  procefs  upon  default  after  appearance  in  tcirb 
fecias.    Br.  Procefi,  pi.  185.  cit^s  42  E.  3.-2. 

Z;  In  aiEfe  of  nufance  if  the  defendant  had  the  vietv,  and  aftct  is  [  487  J 
offiined,  and  then  makes  default,  the  plsuhitiff  (hall  not  have  dijlrefs 
ad  refpgndend.  to  the  plaintiff,  and  to  the  default  alfo  in  lieu  of 
^It  cape,  but  diflrefi  ad  refpondend.  pjMti  only.    Br,  Profeef^ 
pi.  124.  cites  42  E.  3.  9. 

^*  Tkefame  law  in  ^pwd  permittat*    Ibid; 

N  n  2  5.  la 


48,7 


•  '  *  *  • 


5*  In  debt;  per  Prifot  clearly,  where  the  tenant  imparls  in 
pracipe  quod  reddat,  and  after  makit  default^  feifin  of  the  land  fliall 
be  awarded,  and  not  petit  ca^e,  but  upon  other  de&ult  after  ap* 
pearance  petit *cape  (hall  iifue.  Br*  aaver  Default^  pi.  to*  cites 
38  H.  6.  33. 

6.  Formedon^  the  tenant  appeared  and  voucbedy  and  the  veuetee 
entered  into  the  warranty  and  vouched  over^  by  which  fummens  ad 
warrantizandum  ijfued^  and  the  jberiff  returned  bim  fummmedj 
and  be  made  default^  by  which  ijfued  grand  cape  ad  valentiem  s 
and  Pigot  oiFered  to  appear  and  plead  for  the  vouchee ;  per  BiJail 
Ch.  J.  if  you  will  not  fave  your  de&ult  at  the  grand  capij,  yoo  (hall 
lofe  your  land.  Pigot  e  contra.  Br.  Saver  De&ult,-  pL.  36; 
cites  19  £•  4.  3* 

7.  Note  that  if  parties  are  at  ijjhe  to  lave  At  de&ult  of  the  te« 
nant  which  pajis  for  the  tenant^  the  judgment  JbaU  be  that  tk^ 
ivrit  /ball  abate;  quod  nota^  per  Cur*  Br.  Saver  Defiufa^ 
pi.  49.  cites  10  H.  7.  21. 

8.  In  debt  or  trefpafs^  if  the  defendant  appears  upon  the  exigent^ 
and  has  dies  datusy  and  after  makes  default^  diftrefi  JballUfuiy  and 
if  he  be  returned  nibily  mree  capias's  and  exigent  fliall  iflue  agaui) 
quod  nota;  per  Cur.    Br.  Default,  pL  i.  cites  19  H.  8.  6. 

9.  In  writ  of  falfe  judgment  the  defendant  after  appearance  made 
default^  grand  diftrejs  ifiied  againft  bim ;  and  if  he  made  de&alt 
at  another  time,  or  came  and  would  not  fave  his  default^  the  plain- 
ti(F  (hall  have  judgment  to  recover  feifin  of  the  land.  Br.  Saver 
De&ult,  pi.  44.  cites  F.  N.  B.  fo.  19. 

10.  A  quo  warranto  is  brought  in  B.  R.  The  defendant  being 
fummonedy  makes  default  i  and  another  default  at  the  return  of  the 
venire  facias ;  judgment  (hall  be,  that  the  franchUb  (hall  be  feiied 
into  the  Kill's  bands  $  and  not  that  it  (hall  be  forfeited  -,  for  it 
does  not  yet  appear  whether  there  be  caufe  of  forfeiture.  N^ 
man  (hall  finally  lofe  his  land  or  his  franchife  upon  any  default,  if 
he  has  never  appeared.  By  the  judges  of  both  benches.  Jenk. 
141.  pi.  91. 

11.  Two  nichils  returned  upon  a  fcire  &  alias  fcire  facias  amount 
to  a  fciri  feci  j  whereupon  if  the  pldititijf  give  a  ruUy  and  the  de- 
fendant doth  not  appear,  the  plaintifFChall  have  bis  judgcpent  ouod 
habeat  executionem  by  default.  But  where  a  man  hitth  a  raeafe, 
or  any  other  matter  which  he  might  have  pleaded,  there  lie  (ball 
not  be  abfolutely  concluded  without  z  fciri  feci  returned  ;  for  aft5*r 
two  nichils  he  may  have  his  writ  of  audita  querela^  which-he  can- 
not have  after  the  return  of  a  fciri  feci.  L.  r«  R.  86. 


(G.  a)     Recovery  by  Default.    What  is ;  and  ; 

pleaded  How. 

■  I 

I.  TN  pleading  a  recovery  by  default,  the  party  ought  tt  aver 

4-    that  he  again/1  whom^  &c.  then  was  tenant  of  the  landf  and 

therefore  it  feems  that  the  other  may  have  anfwer  to  it  without 

being 


Default  48ff 

being  put  to  writ  of  error.    Bn  Judgment^  pi.  63.  cites  19 
Air.  4. 

2.  Every  recovery  upon  departure  in  defpite  of  the  Court,  is  a 
recovery  by  default.  Br,  Recovery,  pi.  i.  cites  t6  H.  8.  8.  per 
Fitzh* 

For  more  of  Default,  Sec  (tffofgtt,  j^Onfuf t,  And  other  proper 

Tides, 


'^'   ■   *       '     ■■  I  *— *«^P«— .MWI    1«IIWI*W    ■■■■     —I  — ^.1^11^      ■      W  I    I  I  ^1*1— ^t— ^1^ 


Befeafantet  use  3 


•  ¥ 


(A)    fVhat  Perjom  naay  make  it.  .    '«'•  59^^ 

f  f  •  TF  an  MlgatUn  be  made  H  ^^prigr^  his  dtfet^ana  is  a  good  ^»'*  ^«f««- 
-■•   difcharge  without  the  convent^  without  an  averment  chat  »c1ttt*s!*c.*' 
the  thing  in  the  defeafance  was  for  the  advantage  of  the  houfe.  For  as  the 
47  E.  3. 13.  b.  adjudged,  for  it  is  in  nature  of  an  s^cqatttance,.]       P"or  h»d 

make  in  acquitrance«  fo  Kc  had  Ukewifc  to  make  a  defeafance  i  ^uod  nou ;  for  it  it  only  a  chaule 
or  a^on  perfonal. 

♦ 

'  [2.  If  a  Jlatutf  he  acknowledged  to  haron  ani  fetm^  the  dcfea-  Br.  Defra. 
fiince  niade  by  the  baron  is  a  good  difcharge.     48  £•  3.  U.  b.J        cTim  s.  c.^ 

[3.  So  where  a  ftatute  is  acknowledged  to  two^  and  om  makes  a  ^r.  Defc»- 
difea/ance,  it  is  a.good  difcharge;    48  E.  3.  i2..b. J  lit«\^L*' 

;         »  '      ■  " 

(A»  2.)     Defeafance  where  Good* 

Xm  A  ^AN  granted  a  rent  in  fee  and  after  the  granite  an^ 
X\  another  made  a  grant  to  the  grantor,  that  if  hoy  the  JamO' 
grataee^  irought  fuch  writ  againft  the  grantor^  that  then  the  rent 
fiould  ce^fe ;  this  is  a  good  grant,  and  upon  this  the  grantor  aftec 
an  ai&fe  palled  againft  him  by  default  for  the  fame,  the  grantee  oC 
the  iame  rent  brought  certificate  of  aflife,  and  it  well  Ues^  and  the 
grant  good,  and  it  feems  to  be  good  reaTon,  for  the  grantee  may  ^ 

releaie  his  rent«  and  therefore  he  may  determine  ix  by  his  grant* 
$r.  Grants,  pL  163.  cites  32  AfH  p.  i. 

2.  If  a  man  makes  a  Jimple  fe^menty,  or  fimple  releaft  and  afte^r  Br.  Grtnt% 
^e  Qt)^er  grants  to  bim^  that  if  he  pays  him  xoAfucb  acbiy>  that  the  pJ-79'SX. 

N  n  3  feoffment 


48S  Dc^MjPinte^ 

fmjFnMt  or  nlitfi  Jhatlie  v^iJy  this  is.  npt  g0O^  ^  ^i*  ^^^^^^Wft  ' 

refirain  the  (imple  deed  that  was  made  before,  (6  if  be  grants  to^ 
the  other  to.n^enUr.     Br.  i^rauts,  pi.  139.  cites  43  h£  /^ 
Bf.  Grtrtf,       J.  JJ^/  ;y;  one,  wA^  has  ^warranty  o^  land  from  n^,  PA^^i^ 
pi.  79.  .c.  j^p^  jjj^^  j|:  jjg  jj^  afterwards  impleaded,  ^i<2/  A/  wtU  net  vcvch^  iwr 
r^i|fr/  by  this  warranty  ;   this  is  a  good  grant,  for  it  is  a  thing  /jr<- 
cutcry^  but  the  feofFment  and  releafe  before  ^ere  executed*    Br. 
Grants,  pi.  139.  cites  43  AfU  44. 
r  4S0  1      4*  ^^  ^  "^^  grants  by  deed  to  his  tenant  for  life  thai  be  Jhatt  net 
Br.  Granu,  be  impleaded  for  wa/ly  and  after  the  tenant  grants  to  the  kjfor  that 
V^'  "39»       he  will  not  plead  his  deed  in  an  aSfion  of  wajfy  nor  will  not  have 
•0?$^.?/    ^<^<^  t^eupon^  this,  is -a  good,gi;ant»  facitisL  o£L  a.thing.execu« 
torv,  and  of^a  thing  of  which  the  force  cannot  be  taken,  but  bjr 
a£hon  taken.    Br.  Grants,  pi.  79.  cites  43  Aflf.  44. 

5.  If  a  man  grant  to  me  that  if  he  does  not  pay  to  mi  lOoL  z% 
fuch  a  day,  that  /  may  e^terjuto  his  Icmd,  there  if  be  does  not  pay, 
yet  I  cannot  enter;  -per  Pcrle*  Br.  Gran^  pl«  79.  cites  43^ 
Aff.  44. 

6.  If  the  dij/eijie  releafe  to  the  dtffeifoTy  and  after  the  £ffeipir  grant, 
to  the  diffeifee  by  deed^  that  if  he  be  in^leaded  by  the  difJeife^  that  ba. 
Will  not  ptead  the  releafe ;  this  is  good  grant,  for  the  pleading  is*  i 
thing  executory.  Br.  Grants,  pi.  79.  cites  43  Afll  44.  pec 
Wich.  and  Perlc. 

7.  Debt  upon  a  fingli  obligation^  the  defendant » pleaded  defea-; 
£mce  of  the  plaintiff  by  deed  poll  and  good ;   though  it  was  noi 
indented,  for  it  is  the  deed  of  the  plaintiff^  which  fuflkes,  quod^ 
nota.    Br.  Defeafknce,  pi.  iz*  cites.  7  E.  4.  29. 

8.  If  a  man  pleads  defeafance  in  debt  upon  an  oUigatUn  of  a  thing, . 
to  bi  dtnt  beyond-fea^  which  cannot  be  tried  here,  or  in  two  cmentiety 
as  IfOndon  and  w  ildhire,  where  the  one  cannot  Join  with  the  otber^ 
(o  that  trial  cannot  be  had,  t&is  is  void  and  the  obligation  is  iiiigle. 
Br.  Defeafance,  pU  ir  cites  22  £•  4.  2. 

f.  C.  cited       9.  I>€bt  upon  an  obligation  of  200I.  the  defendant  pleadidj  that 
^y-tl"^^'  ^P^^  ^^*  obligation  made  J  the  phiniiff  by  indenture  tovenantidy  th0t^ 
Miothoriiy  '/*^  t^^^  P^'  7^*  ^  ^V  '*^  obligation  Jhould  bf  niqidy  and  allcg€4 
not  to  be     that  ne  paid  it  at  the  day ;   it  was  the  opinion  of  the  Court  it  was^ 
(haken.       3  good  plea,  and  the  defendant  (hall  not  be  put  to  his  adion  of^ 
covenant  by  circuity  of  adion,  but  that  the  plaintiff  (hall  be  barred.- 
Cro.  £.  623.  pL  16.  Micb%  40  and  41  Eliz.  B«  R,    Hodges  v« 
Smith.  .,  o       . 

S^C.  cited       10.  B.  acknewledgid  a  fiatute  to  8.  and  fold  lands^  in  the  county 
Snh*"^*      of  H.  to  T.  afterwards  the  land  in  If.  in  the  bands  of  T.  wen.  ex^* 
HUL  3  w!*  tended  by  tbi  Jiatute.    B,  brought  audita  querela  on  a  defeafance^ 
&  M.  in  '    viz.  that  if  the  land  in  H.  Jbould  be  extended  by  tbeflatutty  then . 
&^ cited   ^^^fi^^^^^  Jhoutdbe  void.     Adjudged  that  the  defeafancfe  was  good, 
per  Holt,     an^not  repugnant ;  for  he  might  fue  execution  of  land  in  another 
Ch.  J.        county,  or  of  hisgoods  or  perfon.     Mo.  8ri.  pi.  1097.  Mich.  8^ 
»ow.  334.  Jac.  in  Cane.    Trot  v.  Spurting, 

XI.  Defeafance  mufi  contain  proper  words  of  defeaiance,  ai  tha^ 

the  thing  fliould  be  void.     2  Salk.  575.  pL  2.  HilL  lO  iV-.  3, 

fi.  R.  in  that  of  Lacy  v.  Kinaftpn. 

12.  A 


n.  A  record  of  a  judgment  is  defeafible  by  h$nd  §r  duty  per  Holt' 
Ch,  J.  12  Mod.  229.  Mich.  JO  W.  3.  Anon. 

(B)    to  whim  It  xxay  ht  tazdx. 

[i;  TF  the  Migei  afitrwards  By  tndintun  kettvren  bm  and  a  Br.  Eilraiu 
X  Jfrangif'  grants^  that  if  4t  firmger  ferfirms  certain  cones'-  ^  ■'*•'*» 
lions^  then  the  obligation  (hall  be  void  ;  Ai$  is  no  good  defeaiance,  ej^  S.  cV 
although  the  flfanger  perform  the  conditions,  becaufe  the  obligor  thMthebcft 
is  a  ftranger  to  this  indenture,  and  therefore  cannot  put  it  in  triaj,  **P»"»<» 
Dubixatur,  3  H.  6.  |8.  fc.*  26.  b.]  r;wlr. 

toll  not  iUmi  k.<~-rtttV  P«bt,  p^  a|.  citet  S.  C. 

(C)    OfwA^  Thing*.  [490  J 

» 

[x.  TF,  a  man  makes  a  feoffimn/t  with  warranty  againft  ^  mfil)  ^or  he  miy 
.^     JL'  and  thcfeofiie  ly  collateral  indenture  regrantt  for  him  and  ^^^^^ 
liis  heirs,  that  if  the  feoffee  be  vouched  by  force  of  the  warranty,  iftn^irdj. 
then  the  warranty  Jhould  he  voidy  this  is  good  defeafince  dt  the  ^r*  I>efca-   ' 
Urarrantjr.     7  H.  6.  34.  by  all  the  juflices,        ^  dS^i  H*  s 

13.— ^£Iq  the  Year  Book  it  ^  ^3.  b.  4^  %.  pi.  ti  ^  and  Roll  feemt  to  be  mifprintcd. J 

f2.  If  a  man  reteafes  all  hie  right  to  another,  and  the  nliofee  *.?'•  Coa- 
aftergrantSy  that  if  the  releajor  does  fuch  a  things  the  reUafe  jSall  ^^^^^' 

bp  voids  this  is  not  a  |(ood  aefea&i^ce  $0  avoid  thb  rejeafe.    Con*  s.  c. 

(pi,  ♦  17  AH:  2.  I  7  H.  6.  34.]  J."«>».  Coiw 

f  J  diiioiiti  pi. 

i^.cUeiS.  C. 
I  Br.  Derearaacc,  pi.  4.  citet  7  H.  6.  43.  and  fee  tbe  aotcs^o  pi.  f .  fupr^  ^ 

,  3.  In  affife  the  tenant  pleaded  refeafe  in  barr,  and  in  dcfeaiknee  Qr.Condici* 
of  it  the  other  pleaded  payment  and  tender  of  the  money  by  firceof^^^^^^ 
the  con£t!on  which  hejhewed  injpecialty.     And  note  that  the  com*  Brooke 
mon  opinion  there  was,  that  Jtmple  releafe  may  as  weU  be  avoided  ^*yh  ^d 
hy  deedj  &p.  as  charter  of  the  feoffhunty  obligation^  recognizances^  fccmMhat^ 
JtatuteSy  &c.     But  Shard  contra,'  and  there  the  -flainfiff  recovered^  the  releafe 
and  therefore  the  releafe  is  defeafible  by  the  deed  ot  defisaiancej  anddefea- 
quod  nota.     Br.  Defeafance,  pL  6.  cites  17  Aff.  2,  dl^iwed* 

uno  inftanti.'  But  Cave,  if  the  releafe  be  firft  delivered  at  appearapibro  FerkiAii  foK  138.  %^ 
For  b/  him  if  tbe  indenture  and  releafe  be  delivered  fimol  et  ietnel,  then  good.— ^•Aod  fo  if  tlio 
cdbdrtion  be  eompriled  ia  tbe  releafej  if  t^  rcfeffe  be  by  dcpd  iadiDtcdi  ^ood  yidc  ibidem*  Br^ 
Condicionst  pL  103. . 

•         •    • 

.4.  A  man  made  ftmtle  feoffhienty  and  after  by  deed  rehearfing  ii^ 
Ae  feoffee  granted  to' the  feoffor^  that  if  the  feoffeepayiol*  by  fuch 
a  dayy  that  the  deed  and  ftomnent  Jhalf  be  void.  Tanks  iaid  defeat 
fence  can  be  of  no  effefl  oflands  which  pafs  by  livery,  if  the  Uvery  ^ 

be  not  mkdi  as  well  upon  tffo  defeafdnce  as  upon  the  charter  of  feoii^> 
ment,  and  the  opinion  of  the  Court  w^  Witb  him*  fi^  Coodi* 
tioiis>  pi*  1I3- cites  30  Ait  II. 

N  n  ♦  (D)    At 


49^  ID^ft^tXfffi 


Seetit.Cea* 


7'  [l  •  T  F  a  d^fealance  be  made  ta  'av$id  a  juignunt  h^i  the  judg-* 
j^         X    ment  given ;  this  is  not  good  to  be  pleaded  in  a  fcire  facias 


diiielni(s)  (D)     At  what  7/if»^  it  may  be  made. 

per  totum. 

Cro.E.837. 
pi .  1 1 .  G«g€ 

sic.  fedju<ft?  to  have  execution,  though  fuch  judgment  be  confefled  upon  an 
pd  accord-  2(greement  when  the  defeaiknce  was  made.  Trin.  43  £1.  B.  R. 
i?io'l*'H.   between  Cage  and  Sharland,  per  Curiam,  J 

6.  t9*    Aod  they  fatd,  his  remedy  is  only  by  wty  of  covenant  upon  hit  indentnre.    The  covennaC 
wat,  if  he  obtained  judgment,  and  that  the  aefendant  on  fuch  a  day  paid  him  io*l.  ihat  be  woiild 
not  fue  execution,  tad  that  the  judgment  Ihonld  be  void ;  and  pleaded,  that  he  paid  the  lool* 
,  accord'ungiy. 

r  49 1  1      [2*  If  a  defeafance  of  a  Jlatute  be  made,  and  after  another  defea- 
Jance  is  made,  the  firft^  defeafance  is  made  void  thereby,  and  the 
fecond  only  in  force,, as  in  a  will.    Pafeh.  %  Jac.  B«  agreed.] 
Br.  Aflife,,       3.  In  aflife  the  tenant  fhewedhoW  he  was  hound  to  the  plaintiff 
Pj-  *|7i  ^  in  a  ftatute  merchant^  and  that  the  plaintiff  had  fued  execution  and 
Br.  Deht,    ^^  executton  delivered  to  him  of  this  land  by  the  (herifF,  and  after 
pK  133-       execution  the  plaintiff  by  deed  granted  to  the  defendant  to  enter^  by 
!1^!!  S*  c*     ^^^'^^  ^^  entered,  and  after  covenant  was  had  between  tbenty  that 
cited  6  Rep.  if  *he  defendant  Jhatt pay  20/.  to  the  plaintiff  that  the  recognixance 
»3.  b.         Jball  be  nuly  and  Jhewed  an  acquittance  of  payment  of  8/.  in  part  ^f 
payment  of  the  debt  of  2oL  and  the  other  demurred  Dccaufe  it  can- 
not be  intended  in  part  of  payment  thereof:  for  now  by  the  e^- 
cution  it  is  no  debt,  and  then  it  (hall  be  intended  for  another  debt, 
for  the  debt  of  the  flatute  is  extinA  by  the  execution,  and  the 
opinion  of  the  Court  was  contra,  and  that  it  is  a  good  bar.    And 
fo  fee  a  good  defeafance  of  the  Jlatute  after  that  execution  was  fued 
and  executed^  quod  quxre  without  ^vords  that  execution  Jhall  be  void* 
And  Brooke  fays,  it  feems  to  him  that  by  rh^tfirjl  entry  it  is  in  law 
afurrender.     And  after  the  plaintifFiaid,  that  this  81.  was  for  ano- 
ther debt,  and  not  for  the  debt  of  the  Aatute,  and  becaufe  he  did. 
not  (hew  any  caufe  of  other  debt,  this  bar  was  good,  and  the 
plaintiff  was  barred  by  judgment.     Br.  Defeaiance,  pi.  7.  cites 
20  Aff.  7. 

4*  If  I  grant  to  you  that  if  you  be  obliged  to  me  in  2o/.  by  obli* 
gation  that  the  obligation  Jhall  be  voidy  and  after  you  are  obliged  to 
me  in  20/.  yet  the  defeafance  is  void }    for  there  was  no  fuch  obli->. 
gation  at  the  time  of  the  making  of  the  defeafance,  quod  f^ortefcue 
concefllt.     Br.  Defeafance,  pi.  5.  cites  19  H.  6.  62. 

5.  An  cftate  once  made  (han't  be  defeated  by  a  defeafance  made 
after  the  ejlate.  Arg.  Pi.  C.  133.  6  E.  6.  in  cafe  of  Browning 
V.  Befton,  alid  cites  5  E.  3*  where  it  is  held  that  if  a  feoffment^  is 
made  and  the  feoffee  afterwards  at  another  time  makes  a  defeafance^ 
viz.  that  if  the  feoffor  does  fuch  an  aft,  that  then  the  livery  and' 
leifm  and  his  eftate  Ihnll  be  void  ;  this  fliall  not  defeat  the  eftate 
f\rft  vefted.^7  And  y3  where  W.  borrowed  of  R,  40/.  afut  in  furetf 
of  payment  infeoffsd  R,  of  his  land  in  fee  on  condition^  that  if  he  paid 
thefaidfum  at  the  day  affeffid^  then  the  feoffment  Jhould  lofe  its  force. 
W.  did  mt  pay  all  the  day,  but  afterwards  diti  ^xdhit  wife  took  t$* 

baron 


hircB  $ni  B:  wb^  by  aprtimna  hitwun  hhn  end  R,  paid  tht  rfumn 
U  R.  whereby  B.  bad  the  land,  and  afterwards  R.  died  and  his  *  < 
feme  brought  writ  rfdowir ;  and  it  was  adjudged  that  ihe  fliall  hav« 
dower,  becaufe  the  eftate  of  R.  was  not  avoided  or  defeated  by  the 
agreement  made  after  the  condition  broken.  PL  C.  133.  a.  b. 
cites  it  is  fi> held  42  £•  3.  I*  ^  .     . 

6.  A  new  defeafance  may  be  made  to  an  obligation  with  condition^  ^o<l  8it. 
but  d^en  it  muft  be  by  writing  j   agreed,  per  Cur.  Mo.  573,  pU  s"pl'**^'^ 
789.  Hill.  41  Eliz.  in  cafe  of  Ho^ford  v.  Andrews. 

7.  A.  covenants  with  B.  that  ijf  be  obtains  judgment  again/i  B. 
and  B.  on  fuch  a  day  pay  unto  him  lool.  that  he  would  not  fue 
execution,  and  the  judgment  Ihould  be  void,  in  Ici.  fii,  on  the 
judgment  payment  of  the  lOol.  is  no  plea  $  for  a  defeafance  4:an*i 

be  made  of  a  judgment  before  the  Judgment  is  given,  and  cites  19 
H.  6.  62.  and  B.  has  no  remedy  but  by  writ  of  covenant  on  bis 
deed.  Cro.  £.  837.  pi.  ix.  Trin.  43  Eliz.  B.  R.  Gage  Vm 
Shurfland  ali^  Thurfland.  ■    . 

.  8.  There  is  zdiver/ity  between  inheritances  sxecutedy  and  ihke^ 
ritances  executory  \  as  lands  executed  by  livery,  &c.  cannot  by  in- 
denture of  defeafiuice  be  defeated  afterwards.  Co.  Litt.  23$.  bl 
ad  fincm. 

9*  And  y^  if  a  dijjeijee  reJeafes  to  a  dijjiifor^  it  cannot  be  defeated, 
by  indenture  of  defeafance  made  afterwards ;  but  at  the  time  of  the 
^eleafe  of  feoffment,  &c.    The  lame  may  be  defeated  by  indenture 
of  defeafance  i  for  it  is  a  maxim  in  law,  ^ua  incontinenti  fiunt  in  f  £^z  1 . 
ejfe  videntur.     Co.  Litt.  236.  b.  .  "t 

10^  But  rents  J  annuities^  conditions^  warranties^  and  fuch  like 
tiiat  he  inheritances  executory  may  be  defeated  by  defeafance  made» 
either  at  that  time,  or  at  any  time  after  \  and  fo  the  law  is  <A  fta-f 
iutesy  recognizances^  obligations^  and  other  things  executory.  Co. 
Litt  237.  a. 

zi.  Debt  upon  bondy  the  defendant  pleaded,  that  after  making  ButSanw.  ' 
Ae  bond,  viz.  on  the  fame  day  the  plaintiff  made  a  defeafance^  by  ^^'*.  ^^y^ 
which  he  promifed^  that  if  before  fuch  a  day  he  did  not  produce  wit^  cletr'to  te 
neffisy  to  prove  that  the  tnoney  mentioned  in  the  fondition  was  a  true  contrary, 
-£oty  and  that  the  defendant,  before  the  making  the  bond,  had  pro-  ^^^j*^ 
mifi^  to  pay  it,  then  the  bond  fhould  be  void,  &c.    And  averred,  /udgmcat, 
that  the  plaintiff  did  not  produce  any  witnefles,  &c.     And  upon  or  ftatute, 
demurrer  to  this  plea,  judgment  was  given  by  Twifden  (Rainsford  ^^^^^ 
and  Morton,  J.  faying  nothing,  and  Keeling  being  abfent)  for  the  defttfanec!! 
plaintiff,  becaufe  the  defendant  had  pleaded  a  defeafance  made  after  m«ie  after* 
the  making  the  bondy  and  fuch  defeafance  cannot  make  the  bond  JJ^'^  ^  ** 
void ;  for  it  ought  to  be  made  at  the  fame  time,  or  eodem  inftante  mon  pr«c- 
the  bond  was  made.     2  Saund*  47.   Hill.  2i  and  22  Car»  2.  t>ce,and 
Fowell  V.  Forreft.  f^^t. 

and  Cro.  E.  755.  For  a  defeafance  h  But  a  eoHditionat  teleafe^  and  a  releaf*  h  «»  mhfihnt  deftm' 
fkjtce\  and  the  difference  is  between  a  thing  vcfted,  and  a  cbing  cxccvtory ;  at  in  a  tcoffmcnt  of 
land,  the  condition  ought  to  be  contained  in  the  fame  deed,  or  in  another  fealed  at  the  fame  time« 
•therwife  it  is  void  ;  becaufe  hy  the  feoffment^  the  efate  $ftbe  land  h  execnted  in  the  feoffee;  but  4 
Bwd  or  JMdgmeni  are  hut  executory,  and  may  be  releafed  or  defeated  at  any  time  by  a  deed  fealed^ 
t|)Ough  not  dated  at  the  fame  time  with  the  bond  or  judgmcnti  and  (ays,  this  is  clear  law  without 
any  doubt  or  ambiguity,  though  on  a  fudden  the  Court  erroneoufly  miftook.  it,  and  gave  jadgmcflC 
aft  before,   g  Sauad.  ij,  UUl,  %i  &  aa  Car.  2*  B.  K,    foweU  v.  Forreft* 

DefealMMe 


49ft  0Mld(lit& 

Defetfaflceof'almid  may  \ft  after  tBt'ttrt/ri^^h  Ar,  «t  wAf MtdbW^  M«rdt%  ful^lttii  dnsA 
tftion  will  n«t  deftioy  the  bond.  Per  Hok  Cb.  J.  C^lllb.  i«3».it4l  l>io.  ^  W.  A  M.  io  B^iu 
Awopd  C»rth.  63,  64.    Aylofife  v.  Scrimplhire.    S.  C.  &  S.  P.  and  cited  3  U.  6*  ift.  bi> 

Ca*  Liu.  fto/;  2^.  Cro»  £.  75$.  tnd  %  Saftad.  47, 4s. 

•     •  •  . 

(E)    To  one.  ^  In  what  Cafe  it  fliall  be  to  others* 

if'  'Sr*  '•  T^  ^  dcfeafance  be  to  one  of  the  parties,  it  is  to  all,  for  if  fc- 
6.C?!'&s?*P.  ^^'^  coifenani  jointly. and  'fivrralfyj  a  defeafance  to  one  of 

by  Holt  Cb!  them  is  a  defeafance  to  all ;  and  it  is  impoflible  to  defeat  as  to  one, 
J^  in  delU  without  defeating  as  to  all ;  and  if  a  defeafance  warJts  a  reUafe  and 
Zplnimi^'f  ^fiharge^  a  defeafSuice  to  one  is  a  defea(ance  to  all,  as  a  relea(e  to 
ibc  Court,  one  is  a  releafe  to  all.  i%  Mod.  550^  551.  Trio.  13  W,  3, 
Lacy  V.  Kynafton. 

(F)    What  amounts  to  it. 

!•  TF  a  man  grants  a  rtnt  to  J.  S,  infiij  and  the  grantu  hy  ano* 

•*    ther  deed  grants  to  tbi  grantor^  that  if  thtfame  grantee  brings 

Jiifh  an  a£iion  againjt  the  grantor^  that  the  rent  Jhall  ceafe ;  this  is 

no  condition)  but  it  is  a  good  defeafance,  and  (hall  ferve  as  well  as 

acoi^dition*  Quodnota.  Br.  Condition,  pi.  735.  cites  32  AflT.  i. 

V      .  2r  If  A.  reUafes  to  B.  all  his  right  in  the  Land  which  B.  has 

by  dijfeifm  made  to  A.  and  after  B.  grants  to  A  that  if  he  pays  lO/. 

r  AM  j  at  Juch  a  day^  that  the  releafe  Jhall  be  voidy  and  he  may  re-enter ; 
this  (hali  not  void  the  releafe^  becaufe  the  right  goes  fimply  before, 
6ut  ^t  feems  clear,  that  if  the  condition  t^ad  been  in  the  releafe, 
diat  then  the  condition  had  been  good.  Br«  Releafes,  pi.  39* 
cites  43  AfT.  12.  per  Cur.  And  the  fame  year,  pi.  44.  accord«» 
iogly,  .  , 

3.  Where  releafe  is  fin^h^  and  indenture  of  defeafance  ceenlfre* 
hends  a  condition  infaSi  aUo  upon  it,  there  if  the  releafe  and  inden- 
ture of  defeaiance  are  delivered  uno  injianti^  this  is  fufficient  upon 
the  performance  of  the  defeaiance  to  defeat  the  releafe,  per  Tre« 
filian  and  Wich.  <|UQd  Curia  non  negayit.  Br.  Releafes^  pi.  3^ 
cites  43  AIT.  12. 

4.  If  a  man  be  boi|nd  in  etn  ^ligation  of  100/.  and  the  obligee 
grafts  to  him  by  his  4U(dy  that  he  will  notfue  him^  he  Ihall  plead  this 
in  barr,  in  lieu  of  the  releafe,'  per  Martin  ;  and  per  Babington  he 
fhall  have  thereof  aAion  of  covenant  if  it  he  by  another  deed,  and  if 
it  be  contained  in  the  ft^ie  obligation^  then  //  is  voidi  and  Brooke 
fays,  it  feems  to  be  law  that  it  is  void  in  fa£l  in  the  fame  deed^  for 
it  ts  repugnantj  2nd  (ball  void  all  the  force  of  thp  obligations  ^irtf 
by  another  deed,  a  man  may  difcharge  It  as  well  by  gran^  as  above, 
as  by  releafe,  as  It  ieems  clearly.    Bf  •  Pefeglance,  pL  4.-  cites  7 

.     '  H.  6.  43. 
•  Br.  Vf        5.  Debt  Upon  pbligation,  the  defends^t  pleaded  a  grant  of  th« 
leafaiice,  pU  plaintiff,  made  to  him  after  by  deed,  thai  he  JbeuU  not  be  f»ed^ 
S*b^ind     v^^j  ^^  troubled  upon  the  obligati6n  •  before  Mich,  and  tha^'* 
Brodie.      if  he  be  Unf  leaded^  thdft  bi  Jboutd  pUa4  thi  grant  tts  an  dCQuittdnci^ 

p4 


Hn^ff^^^^^*  tMf 


y 


J  ml.  thfii^  ^  ^UMtim  fimU  h,^  iwii,.  aM  pei;  Coiii|ig%  aiid,[«7j»A«.tiie 
njowijt  is.a  gpptf  bv,  ^ndiil  fs  a  idicafe  in  thcJawi.  and  a  rcleafe  J;,^*'52tk 
pf  a^oiis,  or  of  right  for  an  i^pur,  is  fp  for.^ver*    But  per  Moore,  u  s  good 
a{idTr,^9)a7le^tati^c,CQn(r2^  and  tbatJt  was  afparin^  for  the  <i«<^eafaiice 
time,  buf  i)o  rejcafe,  '  Apd  FinouxCJiu  J,  to  the  fame  int«»t  at-jjj'*^^^ 
nrft>  anci.  that,  it  founds,  onhr  in  covenant,,  and  that  if  the  pafty  by  scafoo 
tireak,  the  covenanti  he  &al|  l)|^ye  only  an  aiflion  of  covenant*  ^^^  •  pcf- 
But  'after  Fipeux  cbanj^A. ijjs, qj^nipOi    {Irf.Barre,  pi.  5a,  (^fe^-^^^^ 

21  H.  7.  23,  '  '  ^  peadcd^k 

gope^ 
evert  but  thtt  it  it  faid,  that  it  cannot enpre  as  a  reletfe  or  acqqittancei  bot  u  t  defeafimce  [b^^ 
tJ^ipC^  wp^d«»  via*  ^at  hc.ihouki  not  be-fucd*  Ak.  before  Mifb.} 

But  w|icrc  tbc  gbJigec  granted  hy  decd»  thai  the  oblipr  Jbm^  he  ^c^iutd  ^d  dlfeh^rpd  0^ 
the  deitt  or  if  ke  ^f  'vexed  ot  /»f^t  tlLtt  tJ^.M'gathx  J^vld he  voldf  and  he  at  aif  acfttittatrc^'tbm* 
lieft  opinioo  waa,  chat  the  deK  was  gone,  and  that  thi^  waa  a  good  acquittaaee,  and  that  the  word^, 
(if  he  be  vexed  or  fued»  it  (haU  be.  vQid«)  cb  ooKoiake  »  conditioii;  -S^r  the  debtia  difcharged  byi 
the  fi^ft  words^  apd  the  fai^I^ .W^df  c^mc  too  l«te»    Br.  Defeafaqce,  pi.  i6.  ciiea  at  U.  7*4*^ 

,  6.  ^nd  per  Fineux,  thpfc  is  a  Hffinna  hitwun  a  ieffofanct  of 
an  oilii^ats^k^  ^4  ^  conditioii  of,  an  obligation  ^  for  if  a  condttifiii. 
he  repugnant  to  the  obligationp  it  is  void,  and  the  obligation  good* 
Jf  if  the  condition  be,  that  he  (ball  not  fue  the  obligatioi^.this  is  ii; 
void  condition  \  fo  oi^  feofFment,  upon  condition  that  be  ih^  not 
ji^e  the  profits,  the  condition  is  void,  but  {i^re  is  a  grant  t$  difiaf 
the  obligmofh  ^  >^  i^  S^  bv  way  of  defeaiance,  though  it  b^ 
rep^gnai^t  to  the  obl^ation,  an4  therefore  by  him  this  grant  made 
tKei  ob^ig^tion  vcdd,  and,  fo  Fineux,  Coningiby  and  £Iliott>  coocra 
^rema^le  and  Moore*    Br.  fianre,  pL  52.  cites  21  H.  7.  2$.'. 

7.  1:  here  |$  a  great  dif^efcnce  between  a  fr^mifi  mt  t^futy  and 
a  proniuff  /#  forbear  /«  Jui ;  for  tbe  &ft  excludes  him  from  fuing 
at  all,  but. t(ie  laft  is  only  ii»v  a  time.  Per  Feriam  and  Fkming; 
Ow.  I  icu  Pafi;h«  3^  ]E|i«a  i9  Cam*  Scacc.  in  cafe  of  Sackfoid  v» 
Philips.** 

8.  And  Kr  WalmQey,  there  is  a  difference  where  the  words  ar^ 
ffoh  h)  pktntijgTy  and  where  by  diffndant.  T6t  if  plaintiff  iays,  I 
^n  forbear  tor  fue  you^  if  .you  will  promif<;  to  pay  me,  and  up6ii 
tititi  the  defendant  makes  a.promife  accbcdingly ;  the  plaintifF  ought 
he>cer  to  fue.  Btit  if  defefidant  only  fpe^  the  words,  if  you  will 
liM-bear  to  fue,  I  inril}  pfomife  to  pay  vou,  and  the  plaintift  agrees, 

and  forbears  for  a  time  certsun,  yet  be  may  have  his  aAioa  after-  f  494  \ 
wards.    Ow.  i  lo.  in  S.  C. 

V  0.  A.  waf  in  i»icuthn  on  a  ftatute  mercliant^  at  the  fiiit  of 
Bl*^  A.  i^Sfw%  certain  articles  between  him  and  B.  to  difihargt  him 
6f .  thQ  ilatutef  and  piays  to  be  bailed,  but  denied ;  and  per  Cur* 
one  in  execution  ought  not  to  be  baUrdon  a  iitnniie,  and  the  ar« 
iidesfar^'nbt  fuJlcient  to  difcbarge  him  of  the  o»cutionr*  Skit 
his  remedy  IS  to  have  an  adion  of  nvenant  Mpon  them*  Cro*  J* 
2 1  ^.  pi.  7.  Hill.  &  Ja£,.  B.  |L.  Beeftoo  v^  Robanfon* 
,  *  ]  lb.  £*  [the  ^launt^if]  and  M^  wereUuni  to  JC  and  JT.  makal 
f  bond  to  At.  in  the  fuqi  of,  lool.  that  if  ML  hi  n^  fued  upon  tU.  * 
j{r/|  boiiiy  thin,  the  bondff  JL  to  M..  waU  be  void^  the  plaintiff* 
i^eged,  diat  iL  did.botb  jfueihim  and  M*  and  that  he  bad  no  no-^ 

6tt  pf  the  Tccon4  hqix'^  ^  he  mi^bc  ^y«  pleaded  it,  and.  fo 

'         *       '"    *  •    '   *  pretendSi 


494  £)eftarance; 

•      ■  « 

pretends,  that  the  fecond  bond  (hoiild  be  a  defei&nce  of  the  firi^ 

and  judgment  was  given  for  the  defendant*    Brownl.  29*  Trin. 

13  Jac.    Bird  v.  Kirton. 
II.  If  I  grant  to  one  againft  whom  I  have  caufe  of  a^on,  that 

I  will  notfui  him  within  a  year^  this  is  no  fufpenfion  of  the  a^ion. 

Bridgm.  117.  Trin.  15  Jac.  in  cafe  of  Lee  v.  Woad,  cites  it  as 
^  iaid  per  Brudenel!,  21  H.  7.  30.  in  John  de  Pufeto's  cafe,  upon 

which  it  is  inferred,  that  it  is  to  be  obfervcd,  that  I  may  fue^  and 

the  other  is  put  t9  bis  aSfion  of  covenant* 
Show.  330./      i:^.  A  letur  rf  licsrui  recited,  that  A.  had  right  in  an  houfc^ 
£7wards'.    ^^  thereby  agreed  to  empower  B.  to  fell  it,  and  divide  the  money 
i.  c.  ar-     among  the  creditors  proportionahly,  and  upon  receipt  of  fuch  pro- 
ETHoltCh  P^^^lo"^^  ^^^y  fftbefe  creditors  Jbouldgive  A.  a  releafe  of  all  mat^ 
J?^thifl  Is  no  ^^^U  ^^*     And  it  was  further  agreed,  that  in  the  mean  time^  and 
itlttficbutt  until -the  houfe  Jbould  be  fild^  and  from  thenceforth  after ^  the  faid 
and  filidOic  ^*  -^^^  "^^  he  profecuted  or  fued  at  law,  or  his  perfon  or  goods  mo- 
qu«rc  i«»  if  lefted  by  any  of  the  faid  creditors  named  in  the  (aid  articles,  for 
here  be  an    any  thing  pm^fuh  p<tna  reli^ionis  (i  exonerationis  deiiti  vel  dehi^ 
Icd^mcnt     *^''*^  talium  perfonarum  as  (hall  fo  fue  or  profccute,  &c.     Per 
of  fa^sfac-    tot.  Cur.  this  is  a  defeafance  and  no  releafe,  and  is  pleadable  in  bar* 
lion;  ad-     Cafth.  2IO,  Hill.  3  W*  &  M.  in  B.  R.    Carvil  v.  Edwards* 
jornitur.  ^  ^    Where  two  deeds  arc  made  at  the  fame  time^  arid  they  have 

S.c!&&f !  ^  reference  the  one  to  the  other^  they  flialf  not  be  conftrued  as  dc- 
*  ftafances.  iz  Mod.  221.  Mich.  10  W.  3.  Cleyton  v.  Kindlon* 
'If  tw9  h  i^.  Obligee  reciting  the  bond,  covenants  to  fave  obligor  harm" 
hanJ/tve-  ^»  ^  ^^  ^^  abfolute  defeafance,-  and  if  it  be  to  fave  him  harmlefi 
rttUy\n%  on  a  contingency,  it  is  a  conditional  defeafance,  becaufe  it  has  an 
bonditBda  exprefs  relation  to  the  deed^  but  otherwife;  where  the  deed  is  only 
nadeV/M/  ^  indemnify  againft  all  covenants  heretofore  made,  or  hereafter 
4»f  theou  ii  to  be  made,  this  does  not  deftroy  a  deed  made-at  the  iame  time* 
reicaresthe  j  Salt.  574.  Pafch.  13  W.  3,  B.  R.    Cleyton  v,  Kynafton. 

well  at  Uk  joint  lien.    J^er  Holl  Cb.  J.  it  Mod.  415.    Lacy  v,  Kynaftom— ^Ibid.  ^u  S.  C« 

Ld.  Raym.       jj.  A»  arid  B.  arc  jointly  and  fcverally  bouni  to  H.  ;  H.  tome* 

s.?.'&l?'p.  ^'^^'  ^l^^^  ^*  9^'  ^^  j^^  ^*  ^his  is  no  defeafance  as  to  B.  bu(  if 
Per  Holt  '  A.  only  had  been  bouadi  fuch  covenant  had  been.^  defeafimce. 
*^:  J>  -  2  Salk,  575.  in  cafe  of  Lacy  v.  Kinafton. 

livcriog  ^  ,*##■#  •  <      - 

\  opinion  of  the  Coart. 

A.  \%  bound  by  ^n^  /«  A  and  &  covfmmt*  ti»t  f  fm  it  Infidt  tUtfueh  0  ttme,  it  h  a  iefitifiaM  \ 
bat  if  he  grants  ua  to  fut  upon  it  mt  all^  it  it  m  releaje.  Per  Holt  Ch.  J.  ii  Mod.  415.  Lacy  v« 
Kynafton. 

<  But  a  defeaOtticc  to  ,mj(rti9ger  ia  not  good'.  As  if  A.  be  bound  to  B.  in  a  certain  fom*  and  B.  c»« 
▼enanu  and  granu  with  C.  a  ttranger  to  the  bond,  thtit  if  A*  did  fmh  a  tJ^igg^  the  MiMtiw  JI)«hU 
^evidt  and  held^  Chat  it  coUld  not  be  a  good  dcfcaUnce.  la  Mod.  ^ci.  la  cafe  of  i^cyv* 
Kynaftoui  citii  34  U .  8.    Br.  £ftianger  al  iait,  31*    * 

a  •        4 

r  495  ]  16.  Indenture  made  by  J.  and  B.  to  five  C  harmlefi^  is  not  « 
Ed.  Riym.  defeafance  of  a  covenant^  wherein  A.  is  oound  to  pay  C  a  (urn  of 
Kep.  688.  ^,^^.  12  Mod.  548.  Trin.  13  W.  3.  Lacy  v,  Kynafton. 
fJtved  ac-  •  '  7  J  Where  a  deed  intends  mutual  remediis^  it  is  not  to  be  cofl^ 
cordiagiy.  ftmeo  a  defeafance.  12  Mod.  550*  In  cafe  of  Lsicy  v»  Kynaf^oi^ 
^  i8.  The  m/«r#£^defeaiance/xyrj(tf/ upon  Condition  feifon^ 


mt  tt^ff  fifth  and  tuth  Urmn  fbi  tjkfpg  tqh.  dffiafitukl  U  t$  <$$ft% 
12  Mod.  550.    In  cafe  of  Lacy  v.  ^nafton. 

•    lo*  A  man  made  a  fi§ffment  in  fee  wiib  *  warranty  againft  all  ||  J-  ^« 
perjonsy  feoffee  by  his  covenant,  grants  and  agrees  not  to  take  ad^  p|  ^  ^^^ 
saantage  ot  this  warranty,  and  then  be  is  impleaded  and  vouches  ibat  not- 
the  feoffor,  he  may  plead  his  covenant  in  bar  of  th^  warranty  %  wUhfi»<|. 
hut  if  the  covenant  bad  been,  not  to  bring  ^warrantia  charta^ .  or  ^^tanulhii' 
not  to  voucby  then  it  had  been  a  covenant  x)nly)  and  the  covenantor  Ceofrccnuy, 
hath  other  remedy  and  ufe  left  him  of  his  warrantv ;  and  the  cove-  ^**^  '*^**'^ 
nant  would  not  be  a  releafe  in  that  cafe,  becaufeit  does  hot  include  el^l^.    *  ' 
,#//  his  remedy  upon  the  warranty.    I2  Mod»  552.  Trin.  13  W.  3. 
Ill  Cafe  of  LaCy  v.  Kynafton,  * 


pleads^  that  there  was  another  indenture  between  him  and  the^«P;?9V 

z^t^i^^tB  ^»  ^.  ^1.^  ^-A-: j«i: t  aL^ ^*  J-.-.J  j^-.t J  and  raid  iiw 


plaintiff  y&fc/  the  date,  or  delivery  of  the  covenant-deed  declared  ?^"°'»*<*^^ 


waaa 


on  reciting  the /aid  covenant  and  agreement  for  the  payment  of  the  found  jud^- 
300L  wherein  it  was  covenanted  and  agreed,  that  fo  long  as  A^  and  S*"*^"?:^ 
his  wife  did  co-habit^  the  tajment  of  ^^  300I.  Jbouid  ceafe^^xA  ^u^J^  .  ! 
overs  that  they  did  cff-babittor  the  time  the  &id  arrear  became  due  ^n  a  nnt 
and  pleads  tins  ih  bar  of  the  firft  agreement ;  and  there  are  exprefs  fi^*^rh 
words  that  the  payment  Jhould  ceafe  during  the  co-habition  and  there  ^,^^^^ 
had  been  no  great  harm  to'cbnftrue'this  as  a  releafe  of  the  arrear-  agreement . 
ages  during  the  co-habtticn  5   but  yet  it  beings  fum  in  grofx^  and  ^^  ^^"^ 
the  covenant  temporaru  and  not  perpetual,  they  held  it  no  good  ^tjbcM 
hit.'  Per  Holt  Ch;  J.  12  Mbd.  552.  Trin.  13  W.  3.  cites  2  mhtfaid 
Vent.  217.    Gawden  v.  Draper.  ^ 'iJ^\,,,fi 

firfueb  a  time,  that  would  Bm9unt  to  a  grant  of  the  rent  for  fo  long,  and  it  would  in  tltat  cafe  eeat't 
and  revive  again,  iuf  ibh  tif*>  a  fum  in  groft  \  and  though  it  vn%  defcafiblc,  yet  bcctufe  it  wa«  tm 
butrify i^€tfanctd^ tfaey^Wdotd n«t:»Oow  a  fokfequeBt  temporary  agrccmcot  to b«  trekaCt of  it« 
Per  Holt  Ch.  J.  «a  Ma<l.  ^g;  la  cafe  of  JLicy  v*  K:yaaaQa. 

21.  In  debt.o;i  an'obligatipn,  the  defendant  pleaded  in  bar,  thai 
it  vt^s  given  for  compounding^ j^lony^  on  a  demurrer  it  was.  in,t 
fifted,  uiat  Ais  was  contrary  to.d|^  imbort.and  condition  of  th^ 
bond,  and  after  (brae  doubts  It  was  adjudged  per  tot.  Cur,  for  the 
platiitiff}  and  by  Fortefcue  a  parol  agreement  can  no  more  be  Jejt 

SI  ag^iuft  a  bondj  than  a  parol  defealance  can  againft  a  JingU  bUt 
iiWi-i^  Trin.  a  4^  3  G^o«  z.  C.  B.    Andrews  v.  Eaton,*      > 


(G)    Pleading. 


t.  ^TTHERE  debt  is  brought  upon  an  obligation  of  rool.  the 
W     plaintiff  Jhews  the  indenture  of  defeafance  proving  it, 
and  not  the  obligation^  the  adion  lies  not,  per  fiellce.    fir.  Mori« 
firans,  pi.  38.  cites  42  E.  3.  18. 

2.  In  debt  the  defendant  pleaded  defeafance  to  difcharge  the 
plaintiff  of  lool.  againft  A.  B.  that  then,  &c.  He  ought  to  fiew 
kow  jbi  has  dijf barged  him  b/  lelcafei  acquittance,  payment,  or 

»     otherwilc^ 


» 


49»* 


S)ii(iffiiltf^ 


6.  lOi 
1<C.  cited  «3.  Wbeiie  a1>oifd  n  m^M,  ahd  sAer  ft  Aefetfi^ 
iJc^id^^*  if  lie  pays  a  leffer  famj  Afc.  there  Wh^  I^ads  Bit  defcManft  and 
24,— S.  ^.  the  under  of  the  lejfer  fnfn^  he  neefe  ftot  lay  f^«*  f/w^x  ^rjff  |  fef 
^ict^*  i^  by  die  tender  b«l  waS  difcharged  dF  all.  BtA  otherwife  of  an  bb<& 
SS^Ti"  1»P*'<«  w»*  cbrtdJiton  b  pay  k  kfs  fuA.  Cfd.  E;  75*3;  pi.  l6; 
aiyns'iRcp.  Pafch.  4I  EHz.  Ci  Bi    Gotten  v«  CliAom 

^68.  Tr(n. 

lA  Geo.  s*  C«  B*    iTrevet  ▼.  Al%«»« 

4*  Debt  upon  loni  <:on<)ittone(l  k  hai  feverdl  fiahs  M  fivift^ 
dapy  the  defendant  f  leaded  payment  vail  the  fums  due  before^  fneb 
a  dqy^  at  which  day  the  plaintiff  pet  ^crif  turn  ^uum  figned  ynitr  iit 
band^  which  the  defendant  profert  hic  in  curia,  agreed  ta  defer  ud 
payment  Iff  the  teftdue  till  a  farther  day  not  yet  come  \  and  in)oii 
a  demurrer  to  this  plea,  it  was  adjudged  ill,  becaufe  this  a£oil 
being  founded  on  a  deed,  there  cannot  be  a  dfefeaCuice  made  tfaereot' 
without  a  deed,  and  fcriptum  fub  manu  doth  not  iinply  a  deed» 
3  Lev.  234*  Trin*  i  Ja€«  a«  C«  B.    Blemerhaitet  v.  rier&n* 

5*  Where  a  previfi  ^oe$  by  way  df  defealance  of  a  cobenant^ 
it  mud  be  pleaded  on  the  other  fide,  otherwife,  where  by  way  of 
explanation,  or  reftriflion  of  the  covenant;  per  Holt  Ch.  J&  1 
^    .        Salk.  574«  pi.  a.  HUl.  lO  W<  3.  B.  R.    Qeyton  v.  ELinaftoni 

(he  provtib  is  by  way  of  deinliacc  it  o^gbt  to  ht  pktded  by  him  tha  tiket  •dvanttge  of  Hi 

6*  A-  Mtered  into  a  hendXB  B.  conditioned /«r^#i««#  1^40/1 
afterwards  B.  agreed  and  entered,  int9  a  ce^enant^  that .  if  Ai  {thi 
defendant)  pay  51.  inibe  p9und  for  every  aoi.  due  t0  the  plaintiff 
from  the  defendant,  and  fo  at  the  fiune  rate,  for  every  greater  or 
'  Icflfer  film  than  aof  •  #»  «r  before  the  25th.  of  December,  the  phin* 
tiff Jbeuld  and  would  aecept  the  fame  in  difchi^e  efdil/imsj  ds  tbeM 
werey  or  on  the  2§th  of  December  Jbould  be^  due  from  the  defendant 
to  the  plaintiiF.  The  Ch.  Joftic^  delivetihl  the  opinion  M  the 
whole  Court  for  the  deieiidant  \  that  this  Is  a  defeafance  to  thi^ 
bond  and  fuAciendy  relates  to  it;  for  h  is  not  neeejfafy  to  redti 
the  bondy  no  more  than  where  a  power  of  revocation  is  inferted  ill 
a  deed ;  a  revocation  by  a  fobfequent  deed  is  good,  though  it  does 
not  recfte  or  mention  the  power,  or  hi  direft  words  r<^er  to  it* 
Com^s's  kep.  569,  570.  Trin,  1 1  Qttfi  Jt.  <?.  B.  Tiever  V^ 
Angus*. 

•  •  • 

'     For  more  of  Defeafance^  See  C«nl{t{(IAl(«  CotRlttnttf,  (filttttft 
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•  (A)    -In  Pleadings.    Neceffary  in  What  Cafes,    t;^. 

&c.  for  ear« 

,  A    ^«/S£  of  nufance  vicontifl  htfort  ihi  juMktrin  hanl,  ^t  "^^^^  * 
xV.    defendant  todde  defence  and  ple^deiL    oi^  Defence^  pi.  2^  aaioo 
tites  46  E.  3.  23,  .  ^'""J'^K 

p;  D.  defendk  irim  &  injiiciiiB  pumtbf  tfr.    Xi  dmmut  fif  f^t^iJ  pni  iffe  dtfmiere  dtUt^  6f#« 
Co.  Utc.  197.  b.  , 

In  ^fe  '•/  mtfitHcti  the  defendant  venU  ^  drfeniity  ^c.  but  does  not  Jktvf  vuBaia  but  it  (etm* 
that  thu  flull  be  ituetded  vht^  iftjmiamt  ^€,  aod  fo  note  the  diveriity  between  defence  in  i0i(e 
pf  nuiaiiMMct  ki  f^Gie  of  UikU  rcnCy  and  tbo  tike*    Bn  JMt^cc,  f i«  19.  citei  46,  AIT.  9.  / 

2.  Contra  H  feems  before  fu/Kcet  ofajs/f ;  for  tise  pleading  Jh 
ftffife  of  nuiance  before  juftices  of  affife,  and  before  the  juftices  df 
bank: much  varies^    Br.  Defence,  pi.  2.  cites  46  £•  3.  23. 

3.  Pracipe  quod  reddat ;   at  the  grand  cape  tht  demandant  r/-  ^^'  A«»- 
ka/id  tii  default^  and  combed  againft  the  tenant     Rolf  difendod  ""^^^^ 
fort  and  forco  and  demanded  judgnunt^  if  tJ^e  Court  would  take  pi.  st!  cites 
conufance^  and  pleaded  ancient  demejke^  &c.    Br.  Defence,  pi.  5.  ^*  ^* 
cites  8  H.  6.  I. 

.4*  Note  per  Fortetbue,  arg^iendo  in  aCCamti  that  in  affife^  iower^  Br.Defeoce^  - 
for  qua  fervitia  and  attaint^,  a  man  (hall  not  make  defence,  and  <b  P'-  '3* 
leems  by  the  entries  qo  more  in  aflife  of  moridancefior^  than  in 
aiSfe  of  mvel  Affeifin^  as  it  feems  by  the  entries ;  and  fee  elfe* 
where,  that  in  fiire  facias  Ae  defencbnt  ihall  'not  make  defence^, 
hut  the  aforesaid  Jm  B.  ^mif  &  dicit^  &C.  and  fo  pleads  in  har* 
B«^  Defiance,,  pi.  !•  cites  34/H.  6j  33.. 

S»  rTote,  diat  in  aj/i/e  ai^  fcire  facias  there  is  not  any  defence,  s.  p.  nor 
Bn  Defence,  pL  ic  -  '  \nauaei». 

fjroittition,    Br.  Defcocci  fL  av 

6.  In  eiff^f  of  darrein  prefentment^  and  in  aflife  of  mortdance/hr, 
there  ia  fo  'd€;fenf:e  ^  contra  m  affife  of  nufamu    Bf •  Pefenjc^ 

7.  In  this  defence  there  be  thru  parti  to  be  Cc^fider^.  Fir^  Coke  r«y« 
when  he  defends  the  wrong  and  the  force^  this  has  a  double  effei}^  ^^^  *  '"**■* 
via.  tk  maJti  himfelf  party  to  tb^  matter ;  and  this  is  the  reafon  pl^d  toibp 
that  the  defendant  in  this  and  die  like  adions  can  plead  no  plea  at  junfdiaio# 
all  before  he  i?uke$  hiipfclf  party  by  ^s  part  of  the  defence,  as  it  "^l^^"^ 
^appears  i|m  kf  Littleton,  that  it  the  defendant  viH  pliead  in  difa-  defencf  b^t 
hititf  of  tht  perfon  efthe  plaintiffs  he  muft  firft  make  himfelf  party  this  rule  :s 


'' 
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Bf2?7  «o-  by  Ah  part  of  die  defence,  neither  can  he  pUad  t9  this  jurifdiaim 
wnmw^  ^/^^^  ^'•^  widiout  this  port  of  the  defence*    Co.  Litt.  127.  h. 

come  and  fay  veoit  &  dicit»  tiiat  the  landa  are  ancient  demefne,  and  it  b  good  without  mofc  ftyiq|« 
ft$  PtowcH  J.  Ld.  Rjym*  Rep.  117.  Mich,^  W,  $•  in  cale  of  Briton  v.  Cradoo* 

In  tnj^fi       ♦  g»  adiy,  By  the  difina  oftbi  damages^  be  affirms  that  tfie  plaia^ 
tiM^tk9    ^^  ^  ^^^  ^^  ^^>  ^^  (upon  juft  caufe)  to  recover  damages.    Co. 

tb'frndant      Litt»  127*  b. 

4k£cnd»torft. 

«nd  iorcey  and  demandt/w^rmMf  jjT  ctfria  cogwo/eere  vult ;  for  he  fays,  /A«f  Ae  is  farfam  mf  B,  wlere 

Ac*  and  t99k  as  tithes.    And  fic  vide,  that  he  who  pleads  to  the  jurifdi£Uon,  fhall  defend  the  tort 

a«d  force,  but  not  the  dapi^^cai  £opthU  will  affirm  the  jniildi&ioo*    Br.  Oetecc^-^L  8«  oimj^ 

9.  jdfy,  And  by  the  laff  part,  viz.  and  all  that  wBicb  be  §Mglt 
io  defend^  whin  and  when  hi  ought j  he  affirms  tbi  jurifdi£fioH  of 
tiie  Court.  £t  fic  d^  fimilibi^s.  And  of  mch  neceffitj  is  it  for  the 
tenant,  or  defendant  to  make  a  lawful  defence  as  albeit  he  appears, 
and  pleads  a  fufiicient  bar  without  making  defence,  yet  judgment 
iball  be  given  againft  him.    Co.  Litt.  127.  b. 

10.  In  pUading  ixcommumcaiim  in  the  plaintiff^  Hale  Ch.  J« 
doubted,  it  defendant  ought  not  to  have  made  fome  kind  of  defence 
though  no  full  defence  is  to  be  made.  Vent.""  222.  Trin.  24 
.Car.  2.  B.  R. .  Jay  v.  Bond. 

1 1.  In  ajfumpjit  on  a  .bill  of  exchange,  the  defendant  pUadid  in 
lar  without  deftnciy  and  upon  a  general  demurrer  this  was  ob* 
jefted,  and  the  queftion  was,  if  raia  was  matter  of  form,  and  fo 
aided  by  the  gimral  dimurnr*    And  prima  facie  the  Court  was 

.  .  of  opinion,  that  this  was  matter  of  fubftance ;  becaufe  the  de- 
fendant is  not  party  to  the  a£lion  without  defence  i  but  after 
having  confulted  the  judges  of  B.R.  where  it  has  been  a  long 
time  held  matter  of  form,  they  agreed  that  it  was  aid^d  by  the 
general  demurrer,  though  at  the  iame  time  they  fecQied  to  comply 
with  that  opinion,  rather  than  to  ai^rpve  it  with  their  own  judg- 
ments, to  the  end  that  there  might  be  a  conformity  between  the 
two  courts.  Ld.  Raym.  Rep,  %%7,.  Mich.  9  W.  3.  BellaTis  v. 
Hefter.  .  . 

S.F.sLev.  12.  In  ejeftment  the  defendant  vehit  if  dicity  that  thi  land  is 
l«Car  IT*  ^^i^^Htmijniy  without  making  any  difinci  \  to  this  there  was  S 
C-B^incafe  fpecial  demurrer.  Et  per  Holt  Ch.  J.  The  plaintiff'  might  have 
«f  North  V.  refijfed  the  pleaVor  want  of  a  defence  j  but  if  he  naivis  the  pUa 

preeedenia,  aub  pede  figiHi,  and  if  he  does  not  fo  plead  it;  the  planitilt  may 
where ancf-  ^efiife  it;  Dut  if  he  accepts  the  plea  he  fhall  not  demur  for  that 
w  pte^dl*  caufe  J  for  it  is  well  enoueh  if  he  allows  it  I  Salk.  21^.  Pafcb, 
ed,  fome-     4  W.  and  M.  in  B.  R.    Ferrer  v.  Miller. 

timet  with  "        ^  ^^ 

defence,  and  fomctimet  without  it,  pfOK  only,  that  it  mty  be  well  pleaded  with  defoDfiC,  but  QO^ 
not  prove  th^t  it  may  not  be  pleaded  without  defence  \  and  thereupon  the  plea  withovt  defeoot 
was  ruled  f;obd.  - 

Show.  386.  Farrerav.  Miller.  S.  C.  adjudged  accord iiifly.-—^  C,  cited  Ar^.  aathe  Cife«* 
Fevner  v.  MiUer.  Ld.  Raym.  Rep.  1*7.  That  dcfoidffnt  venit dc  deTcndit  VIA  itiafik^xah  (P>* 
^uaodo  wai  ngi  Id]  dec.  ana  he  pleaded  ancicot  dem«foC|  apd  held  good. 

\  '  (B)    The 


(B)    The  Manner.    And  ifi  what  A6Hon5* 

f>  TN  appeal  df  mayhem^  the  defendant  deftniit  vim  ^  injur iam^  Brown's 
X    and  all  felonits  and  appeals  of  mayhem^  and  whatever  is  '^°***  ^ 
€§ntra  pacem  d$mtni  regis^  cnronatn  fit  dignitatem  fuatH.    Bn  De- 
fence, pL  18.  cites  40  A{r.  9.  *r499l 

a.  In  trefpafs  the  defendant  defended  tort  and  for  ce^  and  demanded  lo  ucipatk 
judgment  if  he  Jhall  he  anfwered\  for  he  was  his  villein^  and  *'?^**J 
Jbewed  few,  &c.     And  fo  lee  that  he  did  not  make  full  defence  ^tU^^r/m 
when  hepleadsd  /9  *  the  perfon^  and  did  not  fay  hxc  verba  quando^  Jefrmied 
&c.  for  this  woes  to  the  damages^  and  is  full  defence.    Br.  Defence,  T^  ^^ 

pl.  II.   cites  40  E.  3.  36.  ,6rJam<.^, 

^«-  vim  6f 
ityurlmm^  bat  did  mt  fay  gyandt,  Sit,     And  fo  fee,  that  he  who  pkadi  to  the  perfon  (hall  not 

make  full  dcfeoce.    Br.  Defence,  pl.  11.  cites  35  H.  6. Br.  Nonabiliiie,  pl.  47.  (bis}  cites  14 

H.  6.  18.  S.  P.  accordingly. 

Defence  up«n  «i/Bsmrr«  plemdii  it,  quod  defcndcaa,  «v«.  9  defend  vim  9  iMJmrigm,  Sec,  ajttl  dt* 
mended jmdgment.    Br.  I>cfence,  pl.  s^, 

3.  In  trefpafs^  the  defendant  defended  tort  and  force  and  pro^  Heath't 
fffiandof  that  the  plaintiff  is  his  villein^  pro  placito  that  the  defend--  ^^'"/f; 

ant  is  a  countefs  not  named  countefs  ;   judgment  of  the  writ ;    per.. ibidj 

Fulthorp,  firft  you  ought  to  have  made  full- defence,  and  then  to  s6*  fays, 
take  the  villeinage  by  proteftation  j    per  Newton,  no,  for  full  de^  p,*'  ^^ 

fence  would  afjirm  the  plaintiff  a  per  Jon  ahle^  and  then  the  protejia^  in  cafe  of 
tipn  voidy  and  before  defence  a  man  ca?f't  take  protejiation  \  for  he^  Grayftock 
fort  defence  a  man  is  a  flranger  to  the  a^ton.  But  per  Howfter  J^j  ^'''*»*'* 
prothonotary  the  ufe  has  been  iii  fuch  cafe  to  make  prote/iatton  menuH^g, 
before  the  defence^  afid  then  to  make  full  defence  ;  and  June  thought  »^ »« '»»«*» 
this  form  good  ;  quod  nota  of  proteftation  before  defence.  Br.  1^?,* '  P"?* 
Defence,  pl.  9.  cites  ,14.  n.  o.  lo.  a  faving  or 

excluding 
•(  a  concluTioD,  and  (by  that  book)  ought  to  be  after  the  defence,  which  is  (ia  that  point)  left 
doubtful  by  the  book  of  «i  H.  6.  ft6.  and  may  not  be  cootiary  iu  iU«lf,  or  dojibie.     As  piotelU 
aodo  that  be  made  no  teftamcnt,  pro  pl/cito,  that  he  made  uot  the  plaiutiff  bis  c](ccutor;   bccaufe 
.  if  he  made  no  teftament,  he  could  make  no  executor. 

4.  In  writ  of  rights  the  form  in  writ  is  after  the  count  rehcarfed  Heath's 
to  makt  defence  de  novoy  and  then  to  vouch  over  or  plead  in  bar ;  ^'J*/ c. 
and  the  fame  form  is  where  the  demandant  replies  to  the  ^ar^  the 
defendant  ought  to  make  defence^  and  then  to  anfwer  to  the  title^  &c. 

Br.  Defence,  pl.  7.  cites  21  H.  6.  26.  per  Newton. 

5.  He  who  pleads  villenage  to  the  per/on  of  the  plaintiff  or  de*  Br.  De- 
fendant  cannot  tmkc  full  defence,  but  Jhall  defend  toft  and  force  ^«"^»pl»«*" 

9nlyy  and  demand  judgment  if  he  Jhall  be  anjwered.     Br.  Defence, 
•  pi.  II.  cites  Litt.  Tenures" tit,  Villenage. 

6.  In  maintenance  the  defence  is  ven'  ^  defnd*  vim  fef  injur*  Brown'f 
&c.  £^  quicauidf  &c.  and  the  fame  in  aftion  upon  the  {latute  ^  AnaL6.f 
laborers  \  for  thefe  are  aGions  uponjlatute.     Br.  Defence,  pL  23. 

7.  Vouchee  defends  thus^  vit.  Et  prad*  A,  B,  ut  tenens  per  warr*  Heath'a 
fuam  defend' jus fuum  fuando^  &c.     Br.  Defence,  pl.  24.    .  Jft'ef  s^  c 

Brown'aAna].  b^. 

Vou  Vlt  Go  8.  la 
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8.  tn  teSfo  de  rathnabili  parti  vin*  it  dififiJP  viml  tcC^  Bf. 
Defengci  pi.  25. 

9.  And  in  writ  of  participatiom  fadenda^  vin*  it  defifid*  wm  if 
injuriam  quandi^  kc.  and  not  jufjium  $  for  no  land  is  in  demand* 
Bn  Defence^  pi.  2^.  (bis) 

10.  In  biU{f  delt^  vtrC  li  difeni*  vim  (^  injuriam  and  does  not 
fay  quandoy  &c.     Br.  Defence,  pL  26. 

ii»  Ratiinabilibus  E^overiisj  defendant  Vin*  &  drfind^  vim  (f 
injuriam  quando^  &c.     Br.  Defence,  pi.  27. 

12.  In  a^ion  upon  Jlatuitj  VitC  (i  defend  vim  &  injuriam^  &c« 
iff  quicquidy  tic.  pnmunire  fac\     Br.  Defence,  pi.  30. 

13*  In  ncaptton*  avcriorum  Vi^  (^  difenf  vim  (^  injuriam 
quandoy  &c«  (5*  quicquid^  &c.  fo  in  forgir  difaitSy  and  in  car^piracy. 
Br.  Defence,  pi.  31* 
r  coo  1       I4»  I"  rationabili  parti  bcnorum  Vinit  i^  defendit  vim  6f  injuriam 

quandoy  &c.     Br.  Defence,  pi.  32. 
S.  F.  Br.         i5«  In  writ  of  intru/kny  and  t9iry  pr^ecipi  quodrbi^iaXf  Vinit  V 
^^f^^^*      defendit  jus  fuum  quando^  kc*  and  tbi  fanu  tn  ad  terminum  qui  fra-' 
'^  *  ^  '        teriit.     Br.  Defence,  pi.  33. 

f6.  ii  in  writ  of  avowry^    Br.  Defence,  pi.  34. 

17.  In  efcheaty  venit  W  dtfindit  jus  fuum  quandoy  &c.  Br#  Dc-' 
fence,  pi.  35* 

18.  In  fuan  impedit  venit  fcf  defend  vim  fef  injuriam  quando^ 
&c.     And  the  farm  in  warrantia  charta.     Br.  Defence,  pi.  36. 

19.  And  in  all  aStions  cf  contempt  venit  £sP  defendit  vim  (^  inju' 
riam  W  oofinem  contemptum  i^  quicquid^  Sec.  and  the  fanu  in  pramu" 
nire.     Br.  Defence,  pi.  37. 

In  Jeiinoc  20. ,  In  detinue  tf  cbarteriy  venit  (sf  defen^t  vim  If  injuriam 
tt:;f::i  Ruanda,  kc.     Br.  Defence,  pi.  38. 

Mnt  dff ended  ttnrt  and  f^ct  and  n^  tnoriy  and  pleaded  to  the  jurifdidioft,  Waufe  ^^m  land  in  the 
^barter  is  wifbfn  the  cinque  per u^  and  it  was  admiitcd  a  jfood  defence,  and  therefore  it  fecmit  ibac 
he  Jhall  n»t  make  full  defence  ii  he  will  plead  ta  the  jurifdiflion,  but  it  was  not  adjudged  if  the 
pjea  be  good  to  the  junfdi^lion  in  thia  cafe.  Br.  TurifdiAioifi  pi.  36.  chct  9  H.  (w  z%*  Be*  Dc« 
fence,  pi.  4.  cites  7  H.  6.  2a.  S.  P.  and  feexns  to  oe  S.  C. 

21.  And  in  firmedony  vinit  (ft  defendit  jus  fuum  quartdoy  ice* 
Br.  Defence,  pi.  38*  . 

22.  In  quo  juTiy  viuit  ii  difmdit  vim  H  injuriam  quandOf  &c*. 
Qn  Defence,  pi.  39* 

fn  naftvo         23.  In  notivo  habendoy  Vitt  &  defend'  jus  fussm  ^  immm  nativi" 
dlf^dan^^  /^/<wi  quandoy         Br.  Defence,  pi.  40. 

defended  tort  and  forte  and  all  memntr*  cfnteftle^  &c.    Br.  Defence*  pt.  6*  cites  i^  H.  6.  3a.  S.  F« 
•>-Ar.  Defence,  pi.  16.  cites  S.  C. 

^4«  In  m  injufte  vexis^  VirC  l£  defend  vim  fi  injuriam  quanda^ 
&c.     Br.  Defence,  pi.  41. 

25.  In  ejeSiiini  cuJhMny  Vin*  i^  defend  vim  {^.  injuriam  quandif 
&c.     Br.  Defence*  pi.  42. 

26.  In  rationahitibus  divifisy  Viff  (i  difnuT  Jus  pir  nomouy  txc* 
quandiy  &c.    Br.  Defence,  pi.  43. 

27.  AQion  upon  the  cajfy  ven^  V  defencP  vim  V  injuriam  qu^n* 
doy  £fc.    Br.  Defence,  pi,  44. 

-    .  %%.RtB^ 
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18.  Re£lo  evamlt  Dmamis  rmafit  atfittm  fuam^  vnf  fi  StftnJP 


pJ-  45- 

29.  Vouchee  in  a  count  upon  a  writ  of  right  of  advowfbn  makes 

his  defence  in  this  form,  viz.  Bt  pradiSius  Thomas  temns  per  war* 

rantiamfuam  defendit  jus  pradi£ii  Stmonh  ^  feijinam  fuam  quando^ 

bfc.   Et  Muffiy  bfc.   it  quicquidy  Vc.  Bt  maximi  ae  advffcathng 

pradi^  ut  defi$do  bfjuri^  (^c.    Brown's  AnaL  j. 


(C)     What  may  be  pleaded  after  Defence  made*    [  501  ] 

1.  nn  HE  tenant  after  defence  made  maf  fay  tiai  tbt  grand  capi 

X      was  notjirvidf  Aec.  but  not  after  any  other  plea  pleaded* 

Thel.  Dig.  202^  Lib.  14.  cap.  i.  S.  i.  cites  Mich.  22  £•  3.  i8« 

2.  After  defence  of  damages  done,  and  after  hearing  of  the  writ, 
the  defendant  may  lay,  that  the  plaintiff  is  a  monk  trrfyjid^  andfimg 
defendant  may  faj^  that  Jbe  is  covert  of  baron.  Thel«  Dig*  203. 
Lib.  14.  cap.  I*  S.  2.  cites  Hill.  44  £•  3.  4.  &  32  H.  6.  27. 

3.  In  fuare^  im^dit^  the  defendant  defended  the  tort,  and  force, 
and  damages,  ana  demanded  oyer  of  the  writ,  and  pleaded  that  the 
plaintiff  is  a  cbanon  prrfeffedy  ludgmeiit,  if  he  (hall  be  aniWered,  and 
the  plaintiff  replied^  becaufe  be  has  made  a  fidl  defence  and  has  had 
oyer  of  the  turtty  judgmeot,  if  he  Jball  fay  nonability  to  the  perfom 
after  I  for  after  fuch  matter  in  adion  againft  a  feme  Ihe  iball  not 
iay  that  ffie  is  covert  baron,  which  Caund.  exprefsly  denied,  and 
laid,  that  (he  (hall  have  the  plea*  And  per  Cur.  this  plea  is  to  the 
a^ion^  and  aUb  nonability  of  the  perfon,  therefore  anfwer,  bv  which- 
he  (aid,  that  fuch  a  frior  is  patron  of  the  vicarage  of  B.  where  the 
plaintiff  is  vicar y  and  have  ufedtime  out  of  mnd  to  trefent  one  of 
tbeir  chanonSj  emel  fuch  cbanon  fo  prefented  vicar  has  heen  perpetual 

'  and  not  removeablcy  and  have  impleaded  and  been  impleaded  time  out 
of  mind,  JudgiDent,  and  the  beft  opinion  was,  that  he  is  not  by 
this  di(charged  of  his  profeffion  but  only  of  his  obedience,  and  that 
in  this  cafe  he  is  a  perfon  able  to  hare  all  anions  touching  this 
vicaridee,  but  this  quare  impedit  was  ufed  upon  a  grant  mMe  to 
the  plamtiff  of  another  advowfon,  therefore  quxre  as  here  1  for  it 
was  agreed,  that  he  may  be  eleded  prior  of  the  firft  hode  at  an 
avoidance.  And  per  Finch,  if  a  man  recovers  the  patronage,  where 
he  is  vicar,  againft  the  prior,  he  (hall  return  to  his  houfe^  and  (haH 
be  obedient  again.     Br.  Nonabilitie,  pi.  cites  44  E.  3.  4. 

4*  It  is  (a^  that  the  defendant  after  defence  made  fhall  plead  AfterMe- 
ndfnofmer.    Thd.  Dig.  203.  Lib.  14,  cap.  i.  S.  5,  cites  Trin.  ^1^^^* 

2  H;  6.  I}.  dcfendaiit 

cannot 
pletd  mifMrfrntft  mr  that  be  h  ahltUng  ot  amtber  vilif  &c.    Sat  in  foch  cafe^eovtht  to  mike  fpcctal 
defeoce  m  Tuch  form,  vis.  yon  have  here  W.  wbo  i»  (oed  by  onmci  «c.    Fer  Cur.  TbcL  ana> 
lib.  14.  «ap,  I,  8.  3t  ciies  Micb.  19  H.  6.  t.  v. 

O  0  a  5»  lo 
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5.  Tn  praecipe  quod  reddat,  the  defendant  made  defence^  and  di'^' 
manded  the  vieWy  he  (hall  not  plead  to  the  jurifdi^ton  upon  the  weWj 
but  (hall  have  it  to  the  writy  if  the  land  lies  in  fFalis^  but  otbenvifi 
it  feems  of  ancient  demefne.    Br.  Defence,  pi.  13.  cites  7  H.  6.  36. 

6.  In  tramunirey  tne  tenant  defendit  vioi  &  injuriam  and  de- 
manded judgment y  if  the  Court  would  take  conufame^  and  alleged  thi 
matter  to  he  in  Chejlery  which  is  a  county  palatine.  Br.  Defence) 
pi.  14.  cites  8  H.  6.  3. 

7.  Superfedeas  of  privilege  in  Chancery  was  allowed  by  a>¥ard 
after  defence  made ;  for  it  feems  that  there  is  great  difference  be- 
tween pleading  to  the  jurifdi^tion  and  fuperfedeas  of  privilege* 
Br.  Defence,  pi.  17.  cites  19  H.  6.  32.  &  3  H.  6.  30. 

r  502  1  8.  After. full  defence  made,  the  defendant  cannot  (ay,  that  tbi 
The  dllFcr-  plaintiff  is  his  villein^  or  is  outlawed,  in  difabiiity  of  his  perfon,  but 
«"f«»»»  he  may  plead  fuch  plea  to  the  adion.  Thel.  Dig.  203.  Lib.  14. 
^\clViH     "P-  !•  S.  4.  cites  Hill.  32  H.  6.  27.     Quaere. 

difabiiity  of  the  perfon^  as  alien,  enemy,  outlawry,  Slci  it  cannot  be  pleaded. after  full  dcfencey  htm 
caufe  it  is  repugnant,  for  by  the  full  defence  the  defendant  hai  admitted  the  plaintiff  able  to  re- 
cover damages,  but  other  picas  in  abatement  may  be  pUeadcd  after  full  defence;  for  a  full  defence 
never  admits  aa  ill  writ.  Per  Powell  J.  Ld.  Kaym.  Rep.  117.  Mich.  8  W.  3.  in  cafe  of  Brtttoa 
V.  Gradon. 

S.  P-^»»<J  g,  Trefpafs  of  Jheafs,  the  other  ju/iified  as  parfon  and  pleaded  t$ 
*y,^°2  Mod.  ^^^  jurifdiBion^  and  it  appears  by  Littleton  there,  that  if  a  man 
235.  Mich,  makes  full  defence^  he  cannot  plead  to  the  jurifdiSlion  after.  Br, 
10  w.  3       Defence,  pi.  20,  cites  I  E.  4.  15. 

in  ca'e  of  *  -r       ^ 

Clerk  V.  Butler  ;  but  curia  advifare  vulr. 


^•C.  cited         JO,  Mlfnofmer  {hall  be  alleged  before  defence,  and  then  fhallmahe 

Brown's         pi.  \f>» 


Max.  2*1;.—  defcnccy  andfhalljbeiv  the  certainty  of  the  mifhofmer.    Br.  Defence^ 


Anal.  7. 

S.  P.  but,  whether  one  (hall  take  his  proteftation  befor*  or  after  defence,  dubitator.  1  Gemerai 
defence  /*  a  comctufion  to  plead  mifncmrr  after  iietnee  t9  imparle  de  perfomm  Sf  d<  villa ;  for  it  is  coa- 
trary  to  the  name  afHimed  by  the  geueral  defence  and  imparlance;  and  therefore  he  ought  to  fay 
that  y.  S,  cfS.  xvbo  is  impleaded  by  the  name  of  J,  S.  ofC.  defendit  injuriamt  &c,  &  petit  licentiam 
xntertoquendi  ufque  OEiab,  Hillaru^  &.C,  and  then  it  i»  well,  quod  Curia  concei&t.  Br.  Defences 
pi.  15.  cites  19  H.  6.  s. 

• 

II.  Trefpafs,  ajjhult,  battery,  the  defendit  venit  £sf  defendit  vim 
6f  injuriam,  quando,  &c.  and  pleads  outlawry  in  abatement  after  im* 
parlance  \  the  plaint! iF  demurs  ;  and  acljudged  that  the  defendant 
anfwcr  over  ;  becaufe  he  cannot  plead  mch  a  plea  after  a  full  de- 
fence, by  which  he  has  admitted  the  plaintiiF  able  to  recover  da- 
mages. Ld.  Raym.  Rep.  117.  Arg.  cites  Trin.  35  Car.  2.  B.  R. 
Rot.  1528.     Gawen  v.  Surby. 

X  2«  In  trefpcifs,  affault  and  mayhem,  the  defendant  venit  it  de-* 
.  .  •  fendit  vtm  et  injuriam  quando,  zn^  pleaded  another  a6f ion  defending 
for  the  fame  caufe  undetermined  in  abatement,,  and  judgment,  quod 
rcipondeat  ulterius,  for  the  fame  reafon  as  before.  Ld.  Raym. 
Rep.  117,  Arg.  cites  Trin.  4  W.  and  M.  in  C.  B.  Meacock  v. 
Farmer.  •      • 

13.  After  the  defendant  has  made  a  full  defence  in  trefpafs  by 
adding  the  vrosds  juandoy  (fc*  to  the  Words  (veniC  ii  defendit  vim 

&  injuriam 
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&  injunam)  he  cannot  plead  in  difaWity  that  the  plaintiff*  is  an 
alien  bifn^  &c.  but  he  cught  to  omit  the  (quando)  becaufe  by  that 
word,  the  defendant  hath  admitted  that  the  plaintiff  hath  capacity 
to  fue.  Carth.  230,  Pafch.  4  W.  and  M.  in  B.  R.  Jentrecr  v. 
Jenkins. 

14.  Ajfumpfit  was  brought  againjl  R.  (7,  Efq\  the  defendant 
Vcnit  is  defendit  vim  ^  injuriam  quando^  &c  and  pleads  that  be  is 
a  gentleman^  abfque  hoc  that  he  is  an  Efq\  &c,  upon  demurrer  it 
was  argued  for  the  plaintiiF,  that  the  defendant  by  faying  vim  & 
injuriam  quando,  &c.  has  made,  a  full  defence,  and  after  that  he 
cannot  plead  in  abatement ;  but  it  was  anfwered  on  the  other  fide 
that  it  is  good  either  way;  for  this  is  not  a  full  defence,  but  the 
moiety  of  a  defence ;  for  that  a  full  defence  is  when  the  defendant 
proceeds  and  fays,  &  damna  et  quicquid  quod  ipfe  defendere  debet, 
and  cited  Pafch.  3  and  4  W.  and  M.  in  B.  R.  Rot.  449.  that 
the  defendant  after  vim  &  injuriam  quando  pleaded  that  the  de- 
fendant was  an  alien  enemy,  and  the  (Jourt  held  that  it  was  ^ood 
the  one  way  or  the  other.  But  per  Powell  J.  quando.^  &c»  amounts 
to  a  full  defence^  and  damna  &  quicquid' quod  ipfe  defendere  debet*" 
is  never  put  in.  No  judgment  was  given  as  to  this  point,  but  all  [  5^3  1 
agreed9  that  the  mifnofmer  being  pleaded  in  abatement  by  attorney 
is  ill;  and  a  refpondeas  oufled  awarded.  Ld.  Raym.  Kep.  wj. 
Mich*  8  W.  3.    Britton  v-.  Gradon. 

-  15.  Defendant  came  and  defendit  vim  IS  injuriam  quandoy  and 
then  would  plead  mifnofmer  ;  and  (aid  he  could  not  plead  that  after 
pleading  defendit  vim  ic  injuriam ;  for  that  he  had  admitted  him* 
felf  by  that  name.  Curia  advifare  vult.  iz  Mod.  235.  Mich« 
10  W.  3/  Clerk  v.  Butler. 

For  more  of  Defence  in  General,  fee  other  proper  Titles. 
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5De  3njttrta  fua  propria^ 


(A)     In  what  Cafes  It  is  a  good  Plea. 

I.  TN  trefpafs  the  defendant  j^^ififd  for  taking  of  the  villein  of 
i-  bis  maJliTy  and  the  plaintiff  laid  that  de  fon  tort,  2ec.  pi.  35.  , 

cites  4  £•  3«  2« 

2.  In  replevin  of  taking  of  cattle  the  defendant  juJUfiedfit 

execution  of  a  rccwery  of  38^.  in  a  court  baron^  the  plamtiff  faid, 

D  o  3  that 


•  fbat  de  (on  tort  demefne  abfque  -  tali  caulks  and  it  was  held  tbat  hm 

Ihall  not  have  fuch  general  averment  antrary  to  the  fecial  matter^ 
by  which  he  {aid,  that  the  cattle  were  not  delivered  in  execution* 
Bj.  De  fon  tort,  &c.  pi.  36.  cites  38  E.  3*  3. 

3.  In  trefpafs  of  taking  a  horfe,  the  defendant  juftlfiedy  because 
T.  held  of  him  by  heriot  fervkt  to  render  his  heft  bcaft  tempore 
mortis,  and  the  plaintiff  as  executor  eot  die  horfe  which  was  the 
beft  bead,  and  the  defendant  took  it  for  heriot,  and  the  defendant 
iaid,  that  de  fon  tort  dcmcfne,  Prift,  &c.  and  the  others  e  contra. 
Br.  De  fon  tort,&c.  pi.  10.  cites  38  E.  3.  7. 

4.  In  trefpafs  the  defendant  juftified,  becaufe  the  plaintiff  ^as 
in  ward  of  the  prince^  by  which  hi  feifed  and  granted  to  the  de^ 

fendant^  whereupon  he  entered  and  occupied,  &c.  and  the  plainti£F 
faid,  that  de  fon  tort  demefne  without  fuch  caufe,  and  no  plea  per 
Cur.  but  ought  to  anfwer  to  the  fever al  matter ^  by  which  ilTac  was 
taken  that  he  held  in  focage,  and  not  in  chivalry.  Br.  Dc  (ba 
tort,  &c.  pi.  6.  cites  44  £•  3.  18. 

5.  In  refcous  the  defendant  juftified  to  make  replevin  by  warremt 
of  the  Jheriffj  the  plaintiff  faid,  that  de  fon  tort  demefne  without 
fuch  caufe  et  non  allocatur  contra  to  this  fpccial  matter  by  iriiich 
htfaidy  di  fon  tort  demefne  abfque  hocy  that  he  had  warrant  from  tb0 
Jheriff  at  the  time  of  tl}e  delivery.  Br.  Dc  fon  tort,  &c«  pl%  29* 
cites  13  R.  2.  and  Fitzh,  tit.  liiue,  163. 

6.  In  replevin  the  defendant  made  conufance  as  bailiff  of  R.  B. 
and  the  plaintiff  faid,  that  de  fon  tort  demefne  without  fuch  caufe, 
and  no  plea  but  Jhall  anfwer  to  the  conufance,  Br^  De  fon  tort^  &c* 
pi.  27.  cites  2  H.  5.  I.  and  Fitzh.  tit.  Ifllie,  132. 

t5<^4  ]  7*  Trefpafs  of  uking  two  beafli  at  fi.  the  defendant  faii^  tist 
here  the  the  plaintiff  held  the  place  where^  ifc.  rff^  by  rent  and  for  the  rent 
JSl  ^rrear.f.Mrain*d  the  heap  end  the  d*fen^t  <,t  tbede&rerf 
taking  rf  ^he  plaintiff  mtreated  j.  for  the  beafts^  and  j.  delivered  them  ta 
htajit  hy  him  Upon  condition^  that  if  the  plaintiff  paid  the  rent  within  awonth 
{Cf  ""'"  that  he  Jhould  deliver  them,  and  if  noty  that  he  fiould  deliver  them, 
agreement  to  J.  whtch  matter  the  defendant  Jbewed  to  the  plaintiff  upon- which 
9/ the  plain-  he  agreed  that  the  defendant  Jhould  put  them  in  the  place,  where^ 

thTre  dff^  ^^-  ^^  '*^^  if  *'  ^'^  "^*  P^y  ^^  ^f^^vcy  that  he  (hould  retake  them 
tort  de^  and  deliver  them  to  the  plaintiff,  and  becaufe  he  did  not  pav,  &c^ 
mefne,  ^c.  he  took  them  and  re-delivered  them  to  J,  Judgment)  &c.  There 
pi*>1*for  ^^  ^^^  ^^^^  demefne  without  fuch  caufe  is  adjudged  a  good  rcpli- 
ihejljlifi'  cation  without  anfwering  to  the  fpecial  matter  becaufe  it  iV  only  q 
tattMitQfiiy  furmife.   Quod  nota.   Br.  Dc  fon  tort,  ice.  pi.  30.  cites  lO  H.  6.  3. 

matter  in  ,      .  '  r      ^  •* 

fiaff,     Br.  De  fon  tort;  &c.  pi,  25.  cites  10  H.  6.  3,  and  Fitzh.  IfTuc,  5S. 

In  trefpafs,  per  Liitleton,  where  ihe  defendant  ju/lijfet  hy  a£f  of  the  fUmttff^  as  iy  gtfl  mr 
licence^  Sec.  there  the  plaintiff  (haU  not  fay  that  de  iou  tort  demefne,  tbfque  tali  cauf«)  but  Oul^ 
anfwer  10  the  matter,  quod  oota.    fir.  De  Ion  tort,  &c.  pi.  41.  cites  9  £•  4.v4i» 

8.  But  where  leafe  or  licence  is  pleaded,  the  plaintiiF  fliall  not 
(ay  de  ion  tort  demefne  abfque  tali  caufa,  but  ihall  anfwer  U>  the 
Ipecial  matter.     Br.  Ibid,  cites  lO  H.  6.  9. 

9.  Nota  where  patentee  of  the  King  comes  to  jufiify  the  matUtt^ 
dc  fon  tort  demclne  abfque  tali  cauia  is  no  plea  >  for  U|c  juftifi- 

^  c>tim 


f adon  is  by  matter  of  record*    Br.  De  Ton  tort,  &t.  p],  3I.  cites 
33  H.  6.  29. 

10,  Trcfpafs  of  cutting  tnes  the  defendant  pleaded  gift  tf  the 
plaintiff  to  which  the  plaintiff  faid,  that  de  fon  tort  demeuie,  con-> 
tra|ry  to  9  £.  ▲.    Br.  De  fon  tort,  &c.  pi.  34. 

11,  Trefpafs  of  ailault  and  battery  againji  three  defendants,  twe  ^^- 114.  p1« 
pf  them  pleaded  that  thej  were  leJTees  of  certain  lands^  and  there  ^^'I'    ' 
tvere  certain  pofis  en  the  land^  and  the  plaintiff  would  have  taien  held  •&"'^ 
them  awafj  and  they  gently  took  them  f^omoim^  and  the  third  co^^din^ly^ 
pleadedy  that  he  found  the  plaintiff  and  the  other ,  contending  about  [}l"fo°^*\ 
the  pofls^  and  he  parted  them  by  laying  his  hands  moUiter  on  the  pleading  U 
plaintiffs  i^c.  f  imp  eft  eaeUnij  &c.  the  plaintiff  replied  de  injuria  Jita  not  good, 
propria  abfjue  tali  caufa^  Vc*  and  it  was  found  for  the  plaintiff;  J^^'fJn  u^* 
it  was  moved,  that  here  was  no  iffue,  becaufe  the  plaintiff  ought  given,  the 
to  have  made  ieverat  replications,  and  abf(|ue  tali  cauia  can  be  no  picadingt 
iffue  to  all.     But  per  Cur.  though  it  is  no  good  form  of  pleading,  Jlaiiilincd 
vet  bjr  reafonable  conftruAion  thefe  words  (abfque  tali  cauia)  but  the  Re 
being  nomen  asquivocum  fhall  be  referred  to  every  caufe ;  and  io  P*''^  ^>y*» 
mdgment  for  the  plaintiff.    Cro.  E,  139.  pK  15,    Tnn.  3  J  Eliz.  '^"'j'^fl 
o.  &.    Engrith  V*  Pellitary.  if.ei  wards 

given  againft 
the  plaioti£ft  [which  feeioa  to  be  a  miftake  in  the  piintiog,] 

It.  Dt  injuria  fupra  propria  is  no  pUa^  where  the  defendant 
juftUies  by  claiming  an  interfft  in  the  freehold  to  himfelf  $  but 
where  one  claims  not  any  intereft,  but  iuftifies  by  command^  or 
authority  derived  from  another,  it  is  otherwife.  Cro.  £.  539. 
p|.  2.    HHl.  39  Eliz.  B.  R.    Archbi(bop  of  Canterbury  v.  Kemp. 

13.  In  replevin  the  defendant  as  bailiff  to  one  Pyne,  who  was 
feifidof  the  third  part  of  the  placCj  whercy  lic^  jufttjiesfor  damage 
feafant.    The  plaintiff  fays^  that  a  Jiranger  was  fetfed  of  the  other 

two  partSy  and  by  his  licence  he  put  in  his  cattle^  The  defendant 
fays  de  injuria  Jua  propria  abfjue  tali  caufay  iiQ^  Aiid  the  plaintiff 
demucs,  and  it  was  adjudged  to  be  no  plea;  but  he  ou?ht  to 
anfwer  to  the  fpecial  matter  in  the  bar.  Cro.  £.  8i2*  pi.  19. 
Hill.  43  Eliz.  C.  B.    Whitnel  v.  Cook. 

14.  When  the  defendant  in  bis  own  righfy  or  as  fervant  to 
pinotfaer,  claims  anj  interefl  in  the  landy  or  common  or  rent  out  of  it, 

or  way  or  paffage  upon  it,  there  de  injuria  fua  propria  generally  f  5^5  3 
is  no  plea.    8  Rep,  6|.  a.  the  fecond  refolution.    Mich.  6  Jac. 
Crograte's  Cafe. 

15.  But  if  the  Atktiiaxit  iujiifes  asfervanty  there  de  injuria  fua 
propria  in  the  faid  cafes  witP  a  traverje  of  the  commandment  is  goody 
where  the  commandment  is  mdterialy  and  this  will  reconcile  tho 
books.  For  the  general  plea  de  injuria  fua  propria,  &c.  is  pro^* 
perly  when  the  defendants  plea  cpnftfts  merely  upon  Tnatter  (f  excufey 
without  anj  matter  of  intereft  whatloever.  And  it  is  faid,  de  injuria 
fua  propria,  becaufe  the  injuria  properly  in  this  fenfe  is  to  the  perfon 
or  his  reputationy  as  battery  or  imprifonment  to  the  perfon,  or 
icandal  to  hk  feme,  there  if  the  defendant  excufes  himfelf,  as  upoa 
fon  aflault  demctfo^)  or  upon  the  levying  hue  and  cxyy  there  pro* 


505  IDt  Jnfatiu  M  {nroprfa* 

perly  de  injuria  fua  propria  generally  is  a  good  plea ;  for  Aere 
the  plea  confifts  only  of  matter  of  excufe.  Refolved.  8  Rep.  67. 
Mich.  6  lac.  in  the  fecond  refolution  in  Crogate's  Cafe. 

16.  ff^hen  by  the  plea  of  the  defendant^  any  authority^  or  power, 

is  mediately,  or  immediately,  derived  from  the  plaintiffs  there  tboMgb 

no  inter ejl  he  claimed^  the  plaintiff  ought  to  anfwer  thereto,  and 

fliall  not  reply  generally  de  injuria  fua  propria.     And  the  \xw  is 

the  fame  of  an  authority  given  hy  the  law^  as  to  fee  wajly  &c. 

Refolved.    8  Rep.  67.  a.  b.    Mich.  6  Jac.    Crogate's  Cafe. 

S3  Mod.  ly.  De  injuria  fua  propria  is  a  good  replication  to  a  juftificafion 

b^^namc      ^^  ^^  contmon  law  J  or  hy  a  general  aSl  of  parliament »    a  Salt.  628* 

of  chanccy  pi.  3.    Mich.  13  W.  3.  B.  R.    Chancc  v.  Wcedon. 

V.  Wynn, 
le  A\  &  S.  P. 

18.  If  one  come  into  my  houfe  by  my  confent^  and  he  will  not 
go  away  when  I  would  have  him  go,  I  may  by  authority  in  law 
turn  him  out ;  if  he  brings  trefpafs  for  this,  and  I  fet  out  all  tba 
ptatter  fpecially  in  my  juftification,  de  injuria  fua  propria  generally 
will  be  a  good  plea.  Per  Holt  Ch.  J.  12  Mod.  582.  Mich* 
13  W".  3.  in  Cafe  of  Chancey  v.  Win  &  al', 

19.  If  in  trefpafs  againfl  a  conjiable  he  jujfifiesy  for  that  he  vras 
a  conftable,  and  the  plaintiff  was  breaking  the  peace^  for  which  he 
committed  him  ;  may  not  the  plaintiff  reply,  de  injuria  fua  propria 
abfque  tali  caufaf  Per  Holt  Ch.  J.  12  Mod.  582.  Mich.  13 
W.  3.  in  Cafe  of  Chancey  v.  Win  &  al'. 

Sec  9  T.urw.       20.  Trefpafs  for  taking  and  impounding  a  gelding  at  Scar« 

13*7*  1350-  borough.     Defendants  plead^  that  the  place  where  the  gelding,was 

Jac'  a*  Ki?  ^^^^  ^^  called  fVeapnefs^  containing  lOOO  acres  in  Scarborough^  of 

bourne  v.     which  the  bailiff  and  burgejfes  of  Scarborough  were  feifed  infee^  and 

Vailcnce.      the  defendants  as  their  (ervants^  and  by  their  command^  took  thf 

•    •  cattle  da:7zage  feofant.      To  which  the  plaintiff  replies,  de  injuria 

fua  propria  generally.     To  which  the  defendants  demur^  and  (hew 

for  caufe^that  the  plaintiff  did  not  traverfe.     And  judgment  wa8 

giver:  for  the  defendants.     Firft,  becaufe  feveral  things  are  put 

in  iffue^  which   is  a   reafon   in  Crogate's  eafe.     8   Co.  67.   a. 

Secondly,  becaufe  where  interejl  is  in  land^  or  claimed  out  of  land% 

the  plaintiff  cannot  reply  de  injuria  fua  propria,     Comyns  Rep, 

582,   583*  pi.  254.     Trin.    11   Geo.  %.     Cockerel*  v.  Arm- 

ftrong  &  ar. 

For  more  of  De  Injuria  fua  propria  in  general^  fc^  other 

proper  Titles, 
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(A)     Sufficient,    What  is; 


!•  TN  debt  upon  a  hill  0/  70/.  tp  be  paid  upon  denutndy  it  was  in-  S,  C.  cite4 
A  fifted,  that  a  demand  wa*  rcqaifite,  fo  that  a  demand  in  law  ^'**i^'^*^ 
by  bringing  the  adion  will  not  ferve  the  turn;  but  adjudged  well  s.  p.'^Ict* 
enough ;  for  it  is  a  duty  prefently  and  fo  needs  no  demand.     Cro.  Cur.  Cro, 
E.  548-  pi.  22.    Hill.  39  Eliz.  a  B,    Capp  v,  Lancalicr,  Sfch?!,** 

2.  Where  one  is  indebud  to  me  feveralfy  in  frueral  fums  ^/'Bnngiiigaa 
money  to  be  paid  upon  requeft^  or  demand  made,  and  I  go  and  Jj^'^ent* 
fay  to  him  pay  nu  what  ydu  owe  nuy  this  is  not  a  fufficient  demand  demand. 
or  requeft.     3  Le.  206.  pi.  x66.    Pafeh*  30  £Iiz.  B.  R.  (aid  to  Cro.j.24tt. 
have  been  adjudged.  f^^^^ 

Pockray  v.  Tanniof* 

3.  If  a  wUl  appoints  payment  of  tnomy^  and  mentions  no  placCf  • 
there  muft  be  a  requeft.     Brownf.  46.    Mich.  14  Jac.  Anon. 

4.  Where  a  contrad  is  made,  and  no  time  exprejfed  for  the  But  in  Me 
payment  of  the  money,  if  the  party  bring  his  a&ion  before  he  tl^hcrc*he 
makes  a  requeft,  he  iball  not  have  damages^  but  if  he  makes  an  very  bnog. 
a&ial  requeft  and  the  defendant  does  not  pay  the  money  there,  '^^i  ^<: 
he  (hall  recover  damages,  befides  the  duty.     Godb.  362.  pi.  454.  requeft'if 
Trin.  21  Jac.  B.  R.    Gleede  v.  Wallis  alias  Harris*  ihzdtfind* 

tint  appemri 
4t  the  frfi  ptmrnwi^  then  he  excufes  himfelf,  other  wife  he  fhall  be  fubjed  to  damages,  but  the  rfr* 
queft  Dced<  not  be  To  precifely  alleged.    Godb.  403.    Pafcb.  3  Car.  B.  R.  by  Joncf  J.  in  pi.  483* 

5*  A.  in  debt  to  B.  in  I2l.  for  goods,  B.  refufed  to  truft  him 
further,  on  which  C.  comes  to  B.  and  prays  him  to  truft  A. 
and  if  he  would,  he  would  pay  him  the  old  debt,  and  whatfoever 
A.  (hould  be  in  arrear  more,  if  it  did  not  exceed  lool.  C.  would 

[lay.    B.  fold  after  to  A.  feveral  goods  amounting  to  lol.  and 
ent  A.  3I.     One  demand  is  fufficient  for  Hit  three  feveral  fums. 
Hetl.  84.    Pafch.  4  Car.  C.  B.    Gammon  v.  Malbarn. 

6.  If  a  man  promifes  to  pay  money  at  any  time  within  a  month 
upon  reque/fj  the  creditor  may  requeft  after  the  month^  and  the 
debtor  JbaU  have  a  month* s  time  after  the  requeft  to  pay  the  money, 
Freem.  Rep.  346.  pi.  429.    Mich.  1673.  B.  R.  Anon. 

7.  Note,  to  pay  50I.  to  B.  at  any  time  during  their  joint  lively 

withia 
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within  three  months  after  A.  (hould  demand  the  fame,  the  demand 
eugbt  U  he  ^rfonaL  2  Show.  235.  pi.  232.  Mich.  34  Car.  2. 
B.  R.  Duke  of  Norfolk  \r.  Howard. 
Skinii.391.  «  8.  Demand  ore  Unus  in  fome  cafes  is  good,  as  in  cafe  of  flock 
ri/^ildg^'  ^^^  transferred,  it  is  the  ufiige  amongft  merchants  to  make  all 
mem  ac  their  demands  ore  tenus  upon  (uch  bargains,  as  well  as  (bmetimes 
cordingiy,  \jj  writing  at  the  Eaft* India  Houfe,  and  not  to  feek  after  the  perfon 
praaM^be-  ^^  *^  vendor,  and  judgment  accordingly.  Carth.  269.  Pafch.  5 
ug  an  ex. '  W.  &  M.  in  B.  R.    nail  v.  Cupper. 

pofltion  of 
tbefie  words* 

o.  Diftrefs  f$f  rent  is  a  demand  in  itfdf.    See  Rent  (I)  jj.  2« 
and  9. 


(B)  Neceflary,  or  not.   In  what  Cafes,  and  where. 

I.  \  L£JSE  was  made  for  years,  rendering  rent  pay aUe  at  a 
XjL  ploce  off  the  land}  and  the  Court  was  moved,  whether  4 
demand  of  the  rent  may  not  be  made  upon  the  land,  but  denied 
by  the  whole  Court  -,  for  they  (aid,  that  the  demand  mud  be  made 
at  the  place  of  payment,  although  it  be  off  the  land.  BrownL  96. 
Trin.  5  Jac.    Ventris  v.  Farmer. 

2.  An  executor  brings  trover  of  goods  taken  from  his  tejlator  by 
ft  treipaflbr.  It  was  held  die  executor  muft  ftrfl  make  a  demand 
of  the  trefpaflbr  before  he  can  bring  this  aHion.      Clayt.  122. 

)L  2I5«    March  1647.  before  Genuine  one  of  the  Judges  of 
1.R,    Coldwell's  Cafe. 

3.  In  adion  of  debt  upon  a  bond  with  condition  to  pay  %ool.  /# 
the  plaintiff  and  to  add  3/.  to  every  lOO  if  it  were  demanded',  the 
defendant  pleaded  payment  of  the  300I.  and  that  he  added  3I.  to 
every  lOOi.  fecundum  formam  conditionis  prxdiA'.  The  piatntiflr 
traverfed  the  addition  of  3I.  to  every  100  fecundum  formam  con«» 
ditionis  prard' ;  after  verdict,  it  was  moved  in  arreft  of  judcment^ 
that  the  plaintiff  ought  to  have  alleged  a  demand }  and  for  this 
caufe,  judgment  was  given  againft  the  jJaintifF,  for  this  being 
matter  of  fubftance,  without  which  the  plaintiff  had  no  caufe  of 
afiion,  was  not  helped  by  the  ifTue  nor  verdi^  notwithf^anding 

*    the  words  fecundum  formam  conditionis,  which  was  pretended  to 
imply  a  demand.    Allen,  55,  56*    Pafch.  24  Car.  B.  R«    Hill,  y, 
.    Annftrong. 

4.  A  difference  was  taken  by  Serjeant  Tones,  between  a  //ir/% 
fation  which  depends  on  the  doing  of  fome  collateral  aii^  which  is  ta  be 
done  but  once,  and  the  payment  ^  a  rent  iiTuinff  out  of  the  land,  wlncb 
bath  fucceffive  a£is\  that  in  tne  lafl  cafe  there  ouffht  to  be  a  de- 
mand, but  not  in  the  firfl.    Freem.  Rep.  24.    HilL  1671.  pi.  32. 

5.  Debt  upon  a  bill  obli£atory,  fcil',  borrowed  rf  J.  S.  lo/. 
^hich  I  pronufe  to  pay  upon  demand  \  the  plaintiff*  fays,  quod  licet 
faepius  requifitus  he  had  not  paid  it,  but  does  not  lay  any  tBojoX 
demand ;  and  verdid  being  for  the  plaintiff,  Baldwin  moved  iq 
arreft  of  judgment,  b^caufe  nq  particular  re<|ueft  in  time  am)  place 
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u  avcired  s  iind  died  the  Cafe  of  Brown  v.^Duimerjs  Hob.  2o8. 
pat  per  Curiam  a  reqaeft  is  not  here  neceflary,  it  being  for  the 
payment  of  a  debt,  and  between  the  parties  ^  but  if  it  had  been 
upon  a  penabfj  •r  a  promifi  by  a  ftrangiVy  cr  ftr  fonu  c$UaUral 
matter^  there  a  requeft  muft  be  laid ;  but  here  appears  that  a  debt 
was  due^  and  it  being  for  the  payment  of  money  by  the  debtor^ 
although  it  be  (aid  upon  demand,  yet  the  bringing  of  the  afiion  is 
9  fufficient  demand.  Freem,  Rep.  IJ3«  pi.  135.  Trin.  l673« 
Albenden  v.  Clapham. 

6.  A.  was  indibud  f$  £.  and  A.  dUsy  and  after  B.  C9mes  ie  C» 
and  demands  the  nwmjj  and  C.  in  confideration  that  B*  would  fvr^ 

hear  bis  debtj  (or  to  fue)  did  promjfe  to  taj  him.  ObjeAion  was  f  jo8  1 
made  that  this  being  a  collateral  promife,  and  no  debt  due  from 
the  defendant,  here  ought  to  have  been  a  requeft.  But  to  that 
the  Court  anfwered,  that  a  requeft  was  not  neceflary,  the  promift 
being  generally  to  pay^  and  not  upon  requeft.  Freem.  Rep.  439. 
pi.  595.    Mich.  1676.  Anon. 

7.  Debt  for  a  rent  r^ferved  upon  a  lealc  for  years,  in  which 

there  was  a  provifoy  that  if  the  rent  be  behind^  and  unpaid  by  th$ 

fpace  of  a  month  next  after  any,  or  either  of  the  days  of  payment^ 

then  the  leafe  to  be  void.  The  plea  was,  that  die  rent  was  be- 
hind a  month  after  a  day,  oh  which  it  was  referved  to  be  paid^ 
and  fo  the  leafe  is  void  ;  to  which  plea  the  plaintiff^  demurred,  be- 
caufe  the  defendant  did  not  fay  that  the  plaintiff  demanded  the  rent ; 
for  though  the  rent  be  due  without  the  demand,  yet  the  intereft 
fball  not  be  determined  without  it,  which  muft  be  exprefsly  laid 
in  the  pleading ;  and  of  that  opinion  was  the  Court,  except 
Juftice  Atkyns  who  doubted.  2  Mod.  264.  Trin.  29  Car.  %m 
C.  B.    Stewiard  v.  Allen. 

8.  Ejedment  at  Chelmsford  aflizes,  held  by  Ld.  Ch.  J.  Pern* 
berton,  that  if  legacies  be  given  by  will,  and  that  in  cafe  (f  non^ 
payment^  the  legatees  may  enter  and  enjoy  the  profits  offucb  and  fucb 
fajl4  till  fatispedy  no  demand  is  neceflary  \  for  it  is  no  forfeiture^ 
but  an  executory  devife,  although  there  be  a  place  and  time  ap« 

Eointed  for  payment,  &c.     So  was  the  caie  of  Tyrrel  v.  Glailack 
ere.     2  Show.  185.  pl«  190.    Hill.  33  and  34  Car.  2.  B.  ^. 
Peirfon  v.  Sorrel. 

9.  Where  the  condition  of  a  ^ff^  given  by  a  member  of  a  fociety 
is  to  pay  fuih  fums  as  Jhall  be  due^  an  adion  may  be  brought  for 
pon*payment  without  any  demand  ;  for  it  is  a  fum  in  grofi. 
^d.  Raymt    Rep.  596«    Trin.  iz  W.  3*    Levins  v.  Randolph. 


(C)  In  Anions  real.   Of  what  Things.  Pleadings. 

|.  i^ELION  fhall  not  be  demanded  by  precipe  quod  reddat  per 
O  judicium ;  becaufe  it  does  not  contain  certainty ;  for  it 
inay  be  an  acre  or  half  an  acre.  Thel.  Dig.  69.  Lib.  8.  cap.  17. 
S.  1.  tites  Tempore  £•  i.  Brief.  866.  And  fays,  that  Q  £•  Jt 
^79.  It  was  fajd  tw<>  felioAS  do  not  contain  but  one  acre  of  umd. 

2.  Thelf 
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Lib.  8.  ctp.  opinion  of  Trin.  4  E.  2.  Brief  793.  that  a  man  (hall  have  precipe 
4.  s.  6.  cites  quod  reddat  de  pajfogio  ultra  aquam^  &c.  but  not  againft  him  t9 
^81^  V*^*  ^hom  the  courfe  of  the  water  isy  nor  ajpfe  de  paffagio^  cit^s  31  £•  3. 
Ibarie."^  Aflife  440.  but  againft  other  occupier  or  difturber  i  for  the  quod 
permiitat  lies  again/}  the  tenant^  &c, 

3.  Pracipe  quod  reddat  does  not  lie  of  eftoi)er5j  nor  i&wer. 
Theh  Dig.  68.  Lib.  8.  cap.  6.  S.  i,  cites  Mich.  2  £.  3.  Dower 
123.  but  fays  the  contrary  is  faid  Mich.  7  £»  3.  Aflife  138.  per 
Herle  and  Shard,  of  praecipe  quod  reddat. 

4.  Bovata  terra,  which  is  an  oxgange,  lies  in  demand.  Thel. 
Dig.  69.  Lib.  8.  cap.  13.  S.  i.  And  fays,  it  was  held  Mich.  2 
£.  3.  57.  that  meadow,  pafture,  and  woood,  may  be  appurtenant 
to  an  oxgange  of  land^  and  comprifed  in  the  words,  cum  pertinen- 
tiis.  And  that  it  is  faid  in  Plowden,  168,  That  an  oxgange  of 
land  may  contain  in  it  land,  meadow,  pafture  and  wood,  and  other 
things.  And  yet  it  is  adjudged  Mich.  13  £.  3.  Brief  241.  That 
oxgange  of  marih  does  not  lie  in  praecipe  -,  and  it  was  (aid,  tha^ 
bovata  is  always  of  things  which  fall  in  tillage.  Theloal  fays, 
that  an  oxgange  of  land  in  his  country  contains  10  acres  of  land. 

r  <09  1  5*  Carucata  terra  is  another  quantity  of  a  thing  which  lies  in 
demand.  Thel.  Dig.  69.  Lib.  8.  cap.  I2.  S.  i.  cites  Mich.  4 
£•  3*  161.  and  6  £«  3.  283.  where  it  was  held  that  a  houfe,  mill, 
and  toft,  may  be  comprifed  within  a  carve  of  land.  And  (ays,  fee 
35  H.  6.  29.  where  Prifot  faid,  that  a  carve  of  land  is  greater  in 
one  country  than  it  is  in  another  country.  And  fo  it  is  of  an  ox- 
gange ;  moor,  wood,  or  meadow^  may  be  within  a  carve  of  land^ 
cites  Tempore  E.  I.  Brief  811. 

6.  Precipe  quod  reddat  was  maintained  of  three  rood  of  land. 
Thel.  Dig.  69.  Lib.  8.  cap.  16.  S.  i.  cites  Mich.  6  E.  3.  291. 

7.  A  man  (hall  not  have  pracipe  quod  reddat  de  fojfato,  five 
JIagno.    l^hel.  Dig.  66.  Lib.  8.  cap.  4.  S.  6,  cites  HiU.  8  £.  3. 
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8.  A  man  (hall  not  have  przecipe  quod  reddat  of  a  pifcharj. 
Thel.  Dig.  66.  Lib.  8.  cap.  A.  S.  7.  cites  8  E.  3.  381.  But 
(ays,  that  (uch  praecipe  was  brought  in  tne  time  of  E.  1.  Brief,  86 1. 
where  it  was  faid,  that  praecipe  quod  reddat  lies  de  flagno,  and  fays, 
fee  Affife  of  Pifchary,  12  H.  3.  AiSfe  427.  And  of  Common  of 
Pifchary,  34  Afll  II.  And  that  fine  was  levied  of  a  pifchary. 
Hill.  I  E.  3.  4.     And  fays,  fee  Mich.  13  E.  3.  Entry  57,  where 

'  it  was  faid,  that  where  a  man  is  to  demand  pifchary  from  fuch  a  placo 
tofuch  a  place  in  a  water,  he  Jhall  make  his  demand  of  the  foil.  And 
fays,  fee  writ  of  aiel  brought  of  a  pifchary.  Trin.  20  E,  3.  Brief 
685. 

9.  In  affife  plaint  was  made  of  a  place  containing  ^i^  feet  in  lengthy 
€md  10  feet  in  breadth,  Thel.  Dig.  69.  Lib.  8.  cap.  19.  S.  I. 
cites  12  Air.  1.  and  14  AlT.  13. 

10.  But  in  mortdancefler,  fi  ohiit  feifitus  de  oSfo  pedibus  terra  in 
longitudine,  &  fex  in  latitudine,  was  held  good,  without  faying,  i 

*  place  containing  fo  many,  &c.     Thel.  Dig.  69.  Lib.  8.  cap.  19. 
S,  I.  cites  16  Air.  2.  Hill.  x6  £.  3.  650. 

II.  But 


S)emattti«  S09 

^  1 1.  But  a  man  cannot  demand  the  moietf  of  fuch  a  piece  efland^ 
tontaining^  &c.  but  he  (hall  do  it  well  of  a  piece  entire.  Thel. 
Dig,  69.  Lib.  8.  cap.  19.  S.  i.  cites  Mich.  9  H.  4.  3. 

12.  Formedon  was  maintained  of  an  office  of  the  ferjeanty  in  m 
church  cathedral.  Thel.  Dig.  67.  Lib.  8.  cap.  5.'  S.  I.  cites 
Trin.  18  E.,3.  27.  • 

13.  Writ  of  entry  ad  terminum  qui  prateriit  was  maintained  de 
una  bedellaria.  Thel.  Dig.  67.  Lib.  8.  cap.  5.  S.  I.  cites  Pafch. 
19  E.  3.  View  77-         .    . 

14.  Praecipe  quod  reddat  was  maintained  de  una  baUlva.  Thel. 
Dig.  67.  Lib.  8.  cap.  5.  S.  I.  cites  Mich.  34  E.  3.  Brief  855. 

15.  And  fo  it  was  de  balUva  cujlodiendi  talem  parcum.  Thel. 
Dig.  67.  Lib.  8.  cap.  5.  S.  i.  cites  Mich.  7  E.  3.  361.  and 
Mich.  8  E.  3.  423.  and  (ays,  fee  Pafch.  10  E.  3.  508. 

1 6.  In  amfe  plaint  was  made  of  two  furlongs  of  land.  TheL 
Dig.  69.  Lib.  8  cap.  i8.  S.  i.  cites  40  AiT.  38.  And  (ays,  that 
Hill.  4  H.  6.  14.  2l  formedon  was  brought  of  Jix  furlongs. 

17.  It  was  granted,  that  a  man  (hall  have  pracipe  quod  reddat 
quandam  portlonem  temr^  &c.  Thel.  Dig.  69.  Lib.  8.  cap.  19. 
S.  I.  cites  Hill,  ii  H.  4.  43.  and  that  io  agrees  Mich.  5  H.  7.  9. 

18.  Where  a  feoffment  is  made  of  two  roodoflandy  and  afterwards 
k  houfe  is  built  thereupon^  and  parcel  made  meadow.^  parcel  pajlure^ 
and  parcel  made  wood^  &c.  the  demand  (hall  be  by  name  of  a  houfe, 
land,  meadow,  pafture  and  wood,  and  not  by  roods.  Thel.  Dig.  69* 
Lib.. 8.  cap.  14.  S.  i.  cites  Mich.  39  H.  6.  8.  And  (ays,  fee 
Foreprife  of  a  rood  4  E.  3.  159.  and  8  E.  3.  377.  Arid  it  is  faid 
in  Plowden,  fol.  id8«  that  a  rood  of  land  may  contain  in  it  the  faid 
things. 

19.  A  man  (hall  have  pracipe  quod  reddat  de  una  acra  terra  cum  [  5^0  1 
4tqua  coope'rtdy  or  de  una  acra  terrse  generally  at  his  election.    Thel. 

Dig.  66.  Lib.  8.  cap.  4.  S.  3.  cites  Mich.  12  H.  7.  4.  Per 
Vayifor. 

'20.  Theloal  fays,  he  has  not  (een  any  pra/:ipe  quod  reddat  de 
fodina^  nor  de  miner a^  but  there  is  a  form  of  writ  of  covenant  \ii  the 
Rcgifter,  fol.  165.  De  minera  plumbi  et  cujufcunqi  generalis  metalli 
cumpertin*  z»,  &c.     Thel.  Dig.  68.  Lib.  o.  cap.  8.  S.  I. 

21.  Thel.  Dig.  69.  Lib.  8.  cap.  9.  S.  I.  fays,  that  in  Glan-    * 
vile,  fol.         it  appears,  that  at  the  ancient  law,  ja,  man  (hould  have 
pracipe  quod  reddat  de  una  terra^  but  Theloall  makes  a  quxre  of 
what  It  contains,  and  (ays,  fee  the  Regrfter,  fol.  2.  and  Bra(flon> 
fol.  434, 


(D)     Count  or  Declaration.    In  what  Order  the 
feveral  Things  ihall  be  Demanded. 

I.     A  LWAYS  the,  thing  of  greater  dignity  Jhall  be  put  before  Pi.  C.  169. 
fjL    the  thing  of  lefs  dignity ^  and  the  thing  general^  before  the  >•  "»*^'  3  P« 
thing  fpecialf  and  the  entire,  before  its  parts.    Thel,  Dig.   70.  *  caV^of  * 
Irib.  8.  cap.  20.  S.  I«  Hiii  v. 

2.  And  ^"°8«* 
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s.  p.  and  2.  And  becaufe  land  upon  which  a.  houf^  is  built,  h  of  more 
Re^'iaer  of  ^^'g^^^y  *^"  ^^^  Without  a:»  edifice,  boufit  (hall  be  demanded  before 
Whu,  that  landi  sind  of  edifices,  a  caJiU  {hall  be  demanded  befiri  gr  miffuage^ 
every  thiog  becaufe  it  is  of  a  greater,  dignity,  and  a  /jAftf^  of  force  and  itfence 
thw^aB4  ogainft  the  eneny  in  time  of  war ^  and  againft  tie  rebels  in  time  of 
fays/that  rebellion^  and  in  time  of  peace  for  coercion  of  great  mifdDers  b^ 
this  dignity  imprifonment,  and  a  magnificent  habitation  for  the  noUes,  and  fo  it 
^om^e  ^^  ^^  P"^  '^  demand  before  a  manor^  nottvith/fanding'  that  it  mOj 
neceffity;  be  parcel  of  a  manor y  as  appears  i  £•  3.  4*.  and  7  H.  h.  39.  And 
for  10  have  (i^jg  order  is  to  be  obferved,  of  things  of  greater  dignity.  See 
fo^a  mt?  Plowden,  168,  169.  Thel.  pig-  70.  Lib.  8.  cap.  io,  S.  2. 
to  inhabit  3.  And  fo  it  (hall  be  of  things  general^  as  land  is  to  meadotUy  paf^ 
J^^^hL  *  '^'^'^  woody  &c*  and  (hall  be  put  in  plaint  or  demand  before  them  ^ 
dy  agaiiift  *  ^^^  meadow  is  a  fpecies  of  land  upon  which  the  hay  grows,  and  is 
tempeflt  mowed,  and  pafture,  wood,  ru(hy  ground  and  mar(h,  &c.  are 
and  vio-  fpecies  or  kinds  of  land.  And  fo  wood  is  a  eenus  to  land,  where 
air^s^more  ^^  manner  of  trees  grow,  and  therefore  fhsul  be  put  in  demand 
neceffary  before  alder  beds,  and  willow  beds^  which  are  only  fpecies  of  wood, 
land  to*'*''^  Thel.  Dig.  70.  Lib.  8.  cap.  ao.  S.  3. 

plough  for  bread,  and  to  have  Und  for  bread  U.mnrc  neceflary  than  to  have  for  hay  for  cattlet  and 
to  have  meadow  for  hay  which  will  ferve  thro** :  lOut  the  year,  is  more  ncccffary  than  pafture;  Oi 
fie  de  (uaihbua,  and  fo  a  mefluagc  ia  more  worthy  than  land. 

4*  So  the  entire  thing  (hall  be  demanded  before  the  moietj  or 
ether  fart  or  parts  of  the  fame  entire,  as  appears  in  the  Regifter^ 
and  in  the  Natura  brevium.    Thel.  Dig.  70.  Lib.  8*  cap.  20.  S.  4# 

5.  Yet,  notwithftanding  the  faid  rules,  a  writ  was  adjudged 
good,  by  which  land  was  put  in  demand  b^ore  a  rmlL  TbeL  Digr 
70.  Lib.  8.  cap.  20.  S.  5.  cites  Hill.  9  £•  3*  444* 

6.  There  is  a  note  in  the  Regifler,  (bl.  8r.  in  replevin,  that  if 
live  beafts,  and  dead  chatties  are  to  be  replevied,  the  live  thing 
(hall  be  put  in  the  writ  before  the  dead  things  &c«  Thel.  Dig.  70. 
Lib*  8.  cap.  20.  S.  6« 


[511]  (E)     Demand;  In  the  Disjundivc. 

I.  1 N  aM^  th6  plaint  was  of  a  robcf  price  SOs.  or  lOs.for  the  robet 
Ml    ^t  tne  fean  of  Chciftmas,  and  held  good*    Thel.  Dig.  74^ 

Lib.  8.  cap.  24.  S.  I.  cites  3  £.  3.  It.  North.  Af&fe  175.    And 

that  fo  it  is  agreed.     11  Au.  8.  and  29  A(r.  7.  Trin.  xi  £,  3. 

Variance,  69. 

2»  And  n  annuity^  notwithftanding  that  thej^ecialtf  be  of  a  robof 

price  lOf.  or  of  lox.  yet  the  writ  may  be  of  a  robe  only.    Thd. 

Dig.  74. ,  Lib«  8.  cap.  24.  S«  2.  cites  Paicb.  1 1  £•  3.'  Annuity,  27. 
3.  Jnd  it  was  adjudged  in  fuch  cafe,  that  the  writ  of  annuity 

may  be  quod  reddat  unam  robam^  or  tos*  &c«    Thel.  Dig.   74. 

Lib.  8.  cap.  24.   S.  3.  cites  Palch.  5  E«  4.  6.    And  (ays,  fee 

Mich.  13  £•  4.  4.    I'hat  a  writ  of  debt  was  brought  of  2ol.  &c« 

where  the  fpecialty  Nfv^  of  2ot,  of  20  packs  of  wool>  and  (ays,  fee 

the  (ame  cafe  9  £•  4.  29. 

4.A 


4.  A  writ  of  error  was  brought  upon  a  judgment  given  in  a 
writ  of  entry  in  the  poff,  upon  which  a  recovery  was  had  in  the 
common  pleas ;  and  the  error  affijgned  was,  becaufe  the  w/it  of 
entry  was,  Ck  ttn^artnuaU  reditu  Jtve  penjione  4  marcarum  ateunt 
de  eccUfia  five  reSlma.  It  was  refolved,  that  the  writ  was  good, 
for  there  is  not  any  uncertainty  in  it,  for  one  of  two  things  is  not 
feverally  demanded,  but  one  thing  only,  for  the  demand  is  of  rent^ 
or  a  pcnfion  of  four  marks,  fo  as  there  is  not  but  one  four  marks* 
And  reditus  (ff  penfio  are  all  one ;  and  the  words  exeunt,  de  reSioria 
prove  it  to  be  a  rent,  for  if  it  (hould  be  an  annuity,  the  reftoiy 
(hould  not  be  changed,  but  the  perfon  of  the  P^rfon,  in  retpeA  of 
the  re£tory.  5  Rep.  46.  a«  41.  a.  Pafch.  35  £liz.  B«  R«  inX^or* 
xner's  Cafe. 


(F)     Of  divers  fcveral  Things,  or  of  Things  of 
difi^renc  Natures,  in  one  Plaint  or  Demand. 

I.     A    MAN  (hall  make  his  flaint  of  ^ce^  andof  carody  in  an 
XjL    aJl^e.    Thel.  Dig.  75,   Lib.  8.   cap.  26.    S.  i.   cites 
Mich.  18  E.  2.  Affife  377. 

2.  So  of  ?i  carve  ofland^  and  of  corodj.  Thel.  Dig.  75.  Lib.  8, 
cap.  26.  &  i«  cites  .7  AfT.  18.  11  Aflf.  13.  23.  an<f  7  E.  3.  Affife, 
1 38.  in  which  books  it  was  faid,  that  a  man  in  the  fame  plaint, 
may  put  franhenenunt  at  the  common  law^  and  fcanktenement  /^/ 

Jiatute^, 

3.  So  of  two  rent  fervicesy  and  rent  fervice^  and  rent  charge. 
Thd.  Dig.  75*  Lib.  8.  cap.  26.  S.  i.  cites  15  E.  3.  Charge  9. 
And  fo  agrees  15  AfT  11.  but  (ays,  fee  Mich.  17  £*  3.  52.  75. 
that  it  was  doubted  if  a  man  Qiould  have  a  pka  of  tivo  rents^  and 
at  laft  adjudged  that  the  plaintiiF  fhould  recover. 

4.  An  ajfftfe  was  maintained  cf  four  feveral  rent  charges.  Tbd. 
Die.  75.  Lib.  8.  cap.  26.  S.  2.  cites  22  Afl*.  52.  66.  And  fays, 
it  ieems  by  5  E,  4,  80.  that  a  man  (hall  have  writ  of  entry  of  di" 
verfe  rents.     And  fays,  fee  12  E.  3.  Aflife  112.  that  the  plaint  in 

aflue  was  of  40s.  rent,  52s.  rent,  7  ♦  darcc*  and  the  rent  of  a  robe  •Q«>«rethe 
feverally  upon  fcveral  titles,  kc.  and  adjudged  good.  Se  woid?^ 

5.  A  writ  of  annuity  was  maintained  of  4/.  annuity  where  the  1  r  12  1 
deed  was  tbea  four  marh  wore  granted  for  one  caufe^  and  two  marks  ^ 
for  another  canfe.    Thel.  Dig.  75.   Lib.  8.  cap.  26.  S.  3.  cites 

29  £.  3.    Gmnt  loi. 

(G)    Pleadings. 

!•  K  LSASS  was  made  of  a  houfe  except  certain  chamiers^ 
JLX  rendring  rent  with  claufe  of  re-entry.  The  leffor  entred 
for  defiuilt  of  payment  and  in  an  adtibn  brought  by  the  leiTee,  the 
leflfer  iufUiied  for  this  caufe,  and  averred,  that  he  demanded  the 
rent  aa  damnum  praediAum  [domum  praedi£bm.]    It  was  tt^vtA 

in 


5»  S)emutterr 


in  arreft  of  ju^cment^  becaufe  he  did  notfiiW  in  what  fart  rf  tit 
bcu/i  be  wtadi  bis  dimand\  for  perhaps  it  was  demanded  in  the 
chambers  excepted ;  fed  non  allocatur  ;  for  domus  praedift'  is  in* 
tended  to  be  domus  praemils^  [praedimi&'J  a  Roll.  Rq>*  42*  Triil« 
i6Jac.  B.  R.    Dorrcll  V.  Truflell. 

For  more  of  Demand  in  General,  See  ZitltmH^  ConttftfOn^. 
IflLenU  Ifilequeft*  and  odier  Proper  Titles. 
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Bemurrer. 


(A)    Demurrer.    How#   . 

|.  nn  HE  firm  of  demurrer  upon  matter  apparent  in  the  wrlt^ 

A      and  in  its  return  is  firjl  to  demand  oyer  of  the  writ  and  ^ 

the  return^  and  after  to  fay  that  they  are  infufficient^  &c.  as  appears 

,  in  the  affife  of  Wymbiflie,  &c.  Plowden,  fol.73.  Thel.  Dig.  217. 

Lib.  15.  cap.  9*  S.  i. 

2.  And  the  ancient  form  of  demurrer  upon  the  count  is  to  (ay,  that 
non  debet  eidem  petenti  ad  bane  narrationemy  (^  ad  hoc  breve  refpon^ 
dercy  &c.  Dicit  enim  qupd,  ice.  And  fo  Jhew  the  caufe  of  the  de- 
murrer, &c.     Unde  petit  judiciumyilc.     Thel.  Dig.  217.  Lib.  15. 

*      <;ap.  9.  S.  2.  cites  Mich.  7  £.  3.  349. 

3.  There  is  another  form,  to  fay,  ex  quo  narratio  pradiSt  ad 
hreve  prad*  manutenendum  non  eft  fufficieniy  in  lege  petit  judicium  de 
breve.  Thel.  Dig.  217.  Lib.  15.  cap.  9.  S.  3.  cites  Pafch.  xi 
H.  6.  36. 

4.  Demurrer  is  an  allegation  of  the  defendant,  which,  admitting 
4               the  matters  of  fact,  or  fome  of  them,  alleged  by  the  defendant  Co 

be  true,  (hews  that,  as  they  are  fet  forth  by  the  complainant  him- 
felf,  they  are  infufficiont  for  him  to  proceed  upon,  or  to  oblige  tbe 
defendant  to  anfwer ;  and  therefore  demands  the  judgment  of  the 
C  5^3  3  Court,  whether  the  defendant  (hall  be  compelled  to  make  anfwer 
to  the  plaintiff's  bill,  or  to  fome  certain  part  thereof.  P.  R.  C.  131. 

(B)    What  may  be  done  upon,  or  after  Demurrer* 

z.  ^nnHERE  can  be  no  (Iriking  out,  amendment,  or  aberatiom 
X     after  a  demurrer.    Per  toe  Cur.  x  fiulft.  204.  Paich. 
10  lac.  Anon* 

a.  A 


% 
I 


2,  A  demurrer  cataut  h  waivid  without  the  plaintiiF's  confent. 
Qro.  C.  513.  pi.  io«  Mich.. 14  Car.  B*  R.  in  cafe  qf  Talory  v, 
Jacldbn,  , 

3*  After  a  demurrer  by  the  defendant,  the  Court  ordered  that  Nelf.Chaoa 
the  plaintiff  reply  to  the  anfwer  notwithjianding  the  demurrer^  and  ^*P'  M^* 
proceed  to  examination  of  witnefi^s,  and  hearing  the  caufe,  but  no  sturt  S.  C* 
cofis  allowed,     3  Ch.  R.  57,  58.  Triiu  22  Car.  2.    Gafcoignc  in  lotideia 
V.  Stmt. .  ;      .    ,    •  ^''^^ 

.4.  Wb^A  ^  deieadant  has  deniurred,  he  may  fign  another  ciufe  One  mty 
of  demurrer  at  the  bar  paying  coils^  and  if  fuch  demurrer  is  over-  ne^o're  te- 
ruledi  he  ough^  tp  pay  dpuble  coils  j    but  when  a  defendant  has  nut  at  the 
pleaded,  and  there  is  no  demurrer  in  Court,  he  can't  demurr  at  l>a^  ^ut 
the  barr,  thoath  he  would  pay  cofts.     Vcrn.  R.  78-  .  pi.  72.  5,tJ/,V** 
Mich.  1682.    Durdant  v.  Redman.  lowed  h« 

cannethave 
coftj.  3  Wms'i  Rep.  371.  *Pcr  Ld.  Chancelloi',  Trin.  1735.— Ibid."  The  rej)OrteT  adds  a  o<xe» 
that  what  ti  faid  in  Vcrn.  78.  Dttrd*nt  v.  Redman,  that  colit  ^u^ht  to  be  paid  for  a  new  de« 
mairer  ie&fted  on  at  the  bar,  ore  unus  ia  oot  now  the  pra£licc. 

5.  Where  a  demurrer  to  a  bill  of  review  is  allowed,  it  may  be 
inrolled^  but  if  over  ruled  it  can't-  be  inrolled  fo  as  to  prevent  th^ 
dqmurrer  being  re-argued.  2  Vern.  R.  120.  pi.  119.  Hill.  1690. 
Woots  V.  Tucker. 

6.  When  a  demurrer  is  joined,  die  Court  ought  firft  to  deter- 
mine the  matter  of  law,  wh€th9T  fufficiens  or  minui  fufficiens  before 
they  pronounce  Judgment,  and  the  judgment  muft  be  entered  with 
•t  quia  videtur  Curiae  hie  quod  placitum  praedi£l',  &c.  i  Salk.  402. 
pi.  xo,  Mich.  I  Ann.  B.  R.  in  Cafe  of  Atwood  v.  Burr. 

.  7.  Defendant  demurs  to  a  bill,  and  the  demurrer  is  allowed^  Ld.  Agreeable 
LechmerQ  Chancellor  of  the  Dutchy  gave  the  plaintiff  Uave  to  ffij'bt'the* 
amende  though  defendant  ftrenuoufly  infifted  on  it  to  be  irregular,  Maftcr  of 
bccaufe  by  allowing  the  demurrer  the  caufe  was  out  of  court,  the  Ro*lf» 
though  before  arguing  it  he  might  have  amended.     2  Williams's  j[y*^3,ch. 
Rep.  300.    Trin.   1725.    In  the  Dutchy  Chamber.    Ld.  Co-  Talbot,  that 
ninglby  v.  Sir  Jofeph  Jckyl  Matter  of  the  Rolls.  ^r^rerlt ' 

the  whole  bill  allowed  the  bill  ia  regularly  out  of  court,  and  no  indance  of  leave  to  amend  it. 
Ibid,  ia  a  note  at  the  end)  cites  g  DeceiDber,  17^6.  — — *  v.  Bainei. 

8.  A  defendant  cannot  demur  and  pleadj  or  demur  and  anfwer  to 
the  fame  part  of  a  bill\  for  the  plea,  &c.  over  rules  the  demurrer. 
3  Wms's  Rep.  80.  Mich.  1730.  in  Cafe  of  Jones  v.  Strafford. 

(C)     Sctafide.  C  SH  1 

I.  npHE  plaintiff  exhibited  his'W//  to.he  relieved  for  a  promife 
X  fuppofed  to  be  made  by  the  Lady  Lutterell  for  a  leafe  of 
certain  landf  and  for  flopping  certain  ways '^  the  defendant  had  a 
cmmffion  tfi  take  her  anfwer^  and  demurred  j  for  that  the  plaintiff 
toay  have  )x\%^re7nedy  by  law^  which  caufe  feems  infufficient,  and  ^ 

not  to  be  allowed  of,  and  the  rather  for  that  the  defendant  having 
a  commtfiion  to  take  anfwers  in  the  country  did  demur,  therefore 
Vol.  VII.  Pp  .      afubpoena 
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m  fubpdena  is  rinritd  9pisA  diem  to  make  a  betttt  anfwer. 
Cdrv'i  Rep.  75.  cites  18  &  19  EUz.    Stucklj  v.  Lady  Lutterdl 

2.  The  defendant  puts  in  demurrer  to  the  plaintiff's  bill  with^ 
Jhtwing  anj  emift  9f  this  4fmumr.  Therefore  ordered  a  fiibpaeoa 
be  awarded  agatnft  him  to  make  a  better  anfwer.  Cary^s  Rep*  !%%• 
cites  2 1  Eliz.    Ofiel v  v.  Morgan. 

3*  Becaufe  the  defendant  did  luf  ^  in  bis  deannrrer)  mttrAtg^ 
U  the  rule  rf  ibi  cmtrt^it  was  moved  to  hava  it  entredi  but  denied. 
Toth.  140.  cites  14  Car.    Oiborne  v.  Figet 

4«  The  defendant  fUsdid  that  d>ere  was  a  fimur  Kit  iipin£ng^ 

and  brought  bj  the  fimu  pUnntiff^  fur  th$Jwm  mtOUr  as  in  this  bitt. 

And  Jewmrrid^  fir  that  tb^rg  w€s  m  ifuity  in  the  HHf  and  that  tbe 

fame  being  200  Jbeets  ef  paper^  was  ftmed  toiih  repetitiens^  taiitolo* 

S'cs^  and  impertinences.  It  was  iaimed  by  the  counfel  for  the 
aintiff,  that  by  reafen  of  the  demurrer,  he  could  not  procure  a 
reference  to  the  mafteri  to  examine  whether  there  was  a  former 
fuit  depending  or  not*  Thereupon  die  Cenrt  cver-ruled  tbe  de^ 
'  fkurrer  with  cdfts,  and  referred  tt  te  tbe  ma/ler  to  examine  inte  tbe 
firmer  and  this  biilj  if  he  found  it  for  the  £une  matter,  then  to  tax 
cofts  for  the  defendant*  Fin.  R.  179.  Mich.  26  Car.  2*  Dum* 
ford  V.  Dumford.  , 

'  5*  Demurrer  though  nctfirmaifyjesnedmwj  he  Jufficient  te  bring 
the  matur  before  tbe  Court.  Per  Cur.  Relolved.  3  Lev*  222. 
Trin.  I  Jac.  2.  C.  B.  in  Cafe  of  the  King  v.  Butler. 
'  6.  Defendants  had  have  to  plead  anfiver  and  demur j  but  net  t» 
demur  akne*  Thev  demurred  and  aefUnred  etdy  bf  denying  eombi-' 
<  nation^  er  feme  fid  trifling  matter^  no  ways  material.  The  Court 
difcharged  the  demurrer  ai  not  complying  with  the  order^  it  being 
in  efFea  a  demurrer  only.  2  Wms*s  Rep.  286.  Trin»  1725. 
Stephenfon  v.  Gardiner* 

A 

.  (D)    What  is  Good  Caufc  of  Demurrer*  0 

X.  ^nnHE  defendant  put  in  a  demurrer  to  the  plaintifPs  bilf, 

X      becaufe  the  plaintiiF  was  outlawed  at  the  fuit  effhangers^ 

yet  ordered  to  anfwer.    Toth.  137.  cites  Mich.  9  Jac.    Skies  v* 

Kawfoii. — ^Ibid.  139.  cites  jo  Jac.     Monis  Owen. 

Ibid.  13S.        2.  Demurrer,  becaule  excommunicated^  over-ruled  about  4  Car* 

Br^ktv!ll  '^^'  ^37'  4  9-    Plwmton  v.  Headlam. 

r  <ic'l       3*  Scire  facias  upon  a  judgment  againft  feveral  terretenanti^  ^ 

k  >  J  1  yfy^Q  came  in  and  pleaded  feveral  pleas  i  the  plaintiff  replied  and 

fald,  quoad  ftparalia  placita^  &c.     Upon  demurrer  the  point  was,         ^  * 
whether  the  plaintiff  mould  fay,  quoad  placita  of  the  one,  &c.  and 
fo  to  aiifwer  to  each  plea  particularly  ^   or  if  the  words  feparalia       * 
placita  ought  to  be  referred  to  the  feveral  pleas,  reddendo  hngula 
lingulis ;    and  the  Court  heldy  that  the  laying  feparalia  pladu  ia 
good^  and  ihall  be  conftnied  reddendo  finguU  faiguUs*    Sid«  y^ 
pL  2.  Pafch.  13  Car.  2.  B.  R.    Curtis  v.  Bateman. 
4.  It  is  allowed  a  good  caQfc  of  demurrer  in  &is  court,  that  a 

bIB 


biO  is  lirocight  fof  fart  rf  a  nurttir  m^,  whkh  il  iMper  for  one 
ititire  iccoane,  betaiHb  mt.  plaintiff  flnll  not  ASt  ta^n  and  xtakn 
a  multiplicitjr  of  fuio.    Vera.  29.  pi.  24  Hill.  168 1.  to  Cafe  ^ 

5.  hinmmr  U  Jamdakus  mattir  fuggefted  in  a  Utti  per  Sir  J* 
ChttfchiU,  as  amicus  Curi«^'Ae  courfe  dF  tfie  Couri  in  (uch  a  cafe 
is  not  to  put  to  the  defendant  to  anfwer  die  Icandalous  matter,  but  to 
tMkt  out  the  word  demurrer,  and  leare  die  plaintiff  at  Ubertr  to 
pro^e  it.    Vem.  R.  iyf.  d.  96.  Mieh.  x682.    Page  v.  Neale. 

6.  A  fka  amnmihtg  t&m  gifural  i£ki  is  not  always  good  c^ifk 
of  demurrer,  as  if  It  coiifefletS  and  avoidetb.  .  In  debt  for  rent  a 
le!eafe  is  a  good  plea,  yet  it  might  be  given  in  evidence  upon  the 
general  iffue,  et  fie  de  finul.  Per  mh.  Comb.  332.  Trin.  7 
w.  3.  Anon. 

7.  Niittmth£ngUHi€cna^mfmi£kitm^lk^ 

caufe  of  fpecial  demurrer.  Per  Cur.  7  Mod.  105.  Michf  t  AmiK 
B.  R.    Crogate  r.  Martin. 

8.  Where  a  bill  was  exhibited  to  have  an  wxttutkn  rfan  mvari^ 
whidi  was  perfbrmidbf  ueitbirpartyi  and  the  defendant  dtmumi 
bnaufi  theti  was  mprrcnUrtt  that  a  court  pf  equity  had  ever  car^^ 
ried  fuch  awards  into  execution  1  and  the  denntrrer  was  allowed* 
Abr.  £qu.  Cafes  51.  Mich.  1704.  at  the  RoHs.  Btibop  v« 
Webfter. 

0.  Where  a  tort  is  laid  u  it  dom  afiir  tbt  aithn  brought^  the 
defendant  may  take  advantage  of  it  on  a  fpecial  demurrer.  Oilb* 
Hift.  ofCB.  X06. 


(E)    To  what.    To  Bills  in'  GcneraU 

X.   A    DEMURRER  t9  a  pcmi  till  of  nvivor  over*ruled« 
/x   Toth.  138.  cites  Hill.  7  Car.   St.  John  v.  Lady  Thorn* , 
burgh.  •  • 

2.  An  mginalhiU  was  brooriit  t9  ixpUnn  a  item.  The  de-  Chis.Cifia 
fendant  demurred.  Hie  plaintiff  infifted,  that  the  demurrer  con-  ^^j^J^I^ 
fefled  die  matter  of  the  bill,  but  the  Court  allowed  the  demurrer  s|  c.'tbc  * 
good.    2  Freem.  Rep.  179.  pi.  242.  15  Gar»  2.  in  Cane.    Read  acmurre* 

to  alter  or  cbtoge  the  decree  t  and  it  was  infifted  for  tlie  defradant*  that  ao  original  biU  ought  to 
cxplaia  •  decree  upon  any  matter  precedent  to  the  decreet  and  that  it  ivooidbe  daagerooi,  for  it 
vottM  be  iatrodnftive  of  a  OMins  to  blenaili  apd  biadcr  the  caccntion  of  dccicei ;  and  the  do* 
noffcc  wat  aUowcd. 

3«  Bin  for  performance  of  an  agreement.    Demurrer,  becaufe  ^[516] 

•  oaid  as  eameft  to  bind  the  barnin*  which  is  s.  p.  aa  to 


Acre  was  but  20s   ^  , 

but  an  inctrnfiditMi  extcution  ef  tbi  agrttrntnt^  and  it  beifw  not  ^y^^ 

under  hand  *  and  feal,  the  Court  allows!  of  the  demurrer.    Chan,  ^y  thb 


Rep.  241.  15  C2ur»  2.    Simimns  v.  Cornelius.  pUimU 

to  the  do* 
iendant  hi  timei  for  1  btrgain  of  hopa»  which  wat  allefed  not  tob«  t  (nttde^  eoniideratioa  to 
froiiad  a  decree  apoBt  tbt  Ceart  allowed  thtdcnarrcr.    Tio.  &ep.  i||.  Ttio.  ••  Car.  t.    Fox 
V.  Jtoft. 

P  p  «  4.  Th« 


5i«  Demutrec* 

'  4.  Th^  plaintiff  having  only  the  peffihility  of  thi  renumukr  of  m 
ferfonal  eftate^  which  is  void  in  law,  exhibited  a  bill  for  fecurity 
of  fucb  eftate,  which  the  defendant  demurred  to,  and  the  demurrer 
allowed.  Chan.  Rep.  260.  17  Car.  2.  &  18  Car.  %.  Hart  v. 
Hart. 

5.  A.  ondM.  his  wife  (the  plaintiff's  fether  auid -mother)  were 
fit  fed  in  fee  of  lands  in  which'  P.  bad  ijhti  fyr  Mfe*     In  1643. 

jf.  and  M,  covenanted  to  levy  a  finr  to,  the  ufe  of  fhimftlves  for  Itfty 
remainder  to  the  plaintiff  iti  tail  male^  remainder  over.  A*  lurviv§d 
€tni  tYi^n  (as  the  bill  fuggefts)  forged  wkotb£r  dud  declaring  the  ufes 
•f  the  fine  ttf  be  to  the  father  and  mother^  Mtd  tc  ihefurviver  oftbemj 
emd  to  his  sr  her  heirs^  under,  which. deed  the  derendant  purchafisd 
the, lands  of  the  &ther  ^o  is  fmce  dead  ;  and  P.  the  tenant  for 
life  being  ftill  living,  the  plaintiff  exhibited  his  billj  to  perpetuate  the 
ie/iimony  wf  its  ioiinjtffis  to  pmfr.  the  true^  and  Xo  difprove.  the  forged 
deed*  CThe  defendant  demurred,  to  tbe[  bill  for  that  be  was  a  real 
purchafor  under  the  pretended  deed^  believing  it  was  true  and  real 
deed"*,  and  Ihereffbre  tnafinuah'as  it  was  to  draw  under  examinsvtion 
Vi  matter  of  forgery  agalnft  a;dead*  perfon,  who. could*  not  anfwer 
for  himfelF,  and  to  get  aid~to  impeach  a  real  purchafer,  the  defend- 
ant did  iniUtupon  it,  that  he  ought  not  to  anfwei*,  Aor  the.  plaintiff 
be  permitted. to  proceed  any  farmer.  And  upon  debate^  iK  appear^ 
ing  that  the  tenant  for  life  was  fl ill  livings  fo  that  the  plaintiff' could 
not  try  his-tttle  at  una  ;  and  that  thi^  Goart  is  bUiged'in  juihce  to 
preierve.  a  title  at  law,^  which  by  fuch  impediment  could  not  at 
prefent  be  tried,  the  demurrer  was  over-ruled.  Nplfi  Cban.  Rept 
125,  126.  Anno  20  Car.  2.     Seabourn  v.  Chilfton. 

6.  A  bill  for  20L  promifcd  to  the  wife,  if  (he  would  procure  a 
releafe  from  her  hufband  for  purbhafe  money,. i^ch  wats^part  paid 
and  the  rents  fecured,  defendant  demurred  for  that  it  w^  no  cen- 

fideration^  becaafe  the  defendant  was  releafed  by  law,  by  payment 

find  fecurity^  and  allowed.     Per  Ld.  Keeper  Bridgraan^  3  Ch%  R. 

70.  24  July,  1671,     Stuckly  V.  CboTci 

•  Cban.  7,  The  plaintiff  brought  a  bill  agaiaft  the  defendant,  a$  cxecu- 

s/c  *         ^^^  ^^  ^^^  ohligor,  to  difcover  affets^  and  to  compel  the  payment  of  the 

debt.     The  defendant  demurred^  for  that  the ^plaintiff  bad  brought  an 

a^iion  againft  him  at  law  \  to  which  (hi  defenaant  bad  plea/fed  plene 

adminiflravit.     But  the  demurrer  was  over-ruled,  and  the  defend- 

"  ant  ordered  to  anfwer  without  payment  of  cofts.    Nelf.  Chan.  Rep. 

127,  128..  Anno  21  Car.  2.     Pitt  v.  Scarlet, 

•  ^  8*  Plaintiff  having  obtained  2i  decree  againft  the  defendant  for 

money  out  of  affets  in  their  hands,  they  being  executors,  and  they 

having,  denied  affets,  plaintiff  brought  a  bill  to  difcover  affets. 

Defendants  demurred,  for  that  it  did  not  appear  that  the  decree  was 

figned  and'inrolledy  or  the  defendant  fervcd  with  any  decree  under 

feal.     Demurrer  aHowed  and  bfll  difmiffed.   Fin.  R.  33,  34.*  Mich. 

25  Car.  2.     Braithwait  v.  Davis. 

9.  A  bill  was  brought  to  baflardhe  the  iffue^  and  fet  afide  and 

overthrow  the  marriage  of  his  late  father  v^ith  the  other  defendant 

•        his  mother.     The  defendant  demurred^  for  that  the  validity  of  the 

marriage  and  legitimacy  of  the  defendant  is  properly  triable  at  law^ 

and 


lOmwtn*  ii?* 


mnJthai  the  defendant  the  mother  is  not  bound  ft  dlfcover  upon  oatb 
that  Jbe  is  gutityof  fiicb  4i  crime j  as  will  fubje£i  her  to  the  penalty  of 
thejiatutesy  *  and  laws  of  the  realm,  and  that  the  bill  was  fcandalous 
and  impertinent.^  The  demurrer  was  allowed,  and  the  bill  to  be 
taken  off  the  file  and  burnt.  Fin*  Rep.  72.  73.  HilL  25  Car.  2. 
Trevor  v.  Lefquire. 

10.  Joint  executor Sy  one  died,  the  executor  of  the  elcecutor 
brought  a  bill  for  relief  againft  aii  a<Sion  of  trover  brought  bv  the 
Surviving  executor  for  goods  of  the  firft  teftator;  the  furviving 
executor  demurred,  for  that  the  perfonal  eftate  belongs  to  him,  as 

furviving  executor^  and  he  is  the  perfon  that  is  in  law  accountable 
to  the  legatees  for  the  fame,  and  for  that  the  plaintiffs  bill  contains 
no  equity.  The  Court  allowed  the  demurrer.  Fin.  R.  171.  Miclu 
26  Car.  2.     Burgh  v.  Davis* 

11.  The  plaintiff  exhibited  a  bill  to  difcover  feveral  matters,  and 
to  examine  witnejfes^  in  order  to  prove  a  codicil^  which  he  pretended 
was  made  by  the  defendant's  teflator^  whereby  he  devijed  to  the  plaintiff 
aU  the  goods  ofhim^  the  faid  teftator,  then  in  the  pojfejjion  of  the  plain* 
tiff.  But  it  appearing,  that  this  matter  was  depending  upon  an 
appeal  to  the  Arches,  the  defendants  demurred  \  for  that  this  is  a 
mere  te^amentary  caufe^  and  properly  within  the  conu/ance  of  the 

fpiritual  courty  where  the  fame  is  now  litigated^  and  where  the 
plaintiff  has  a  proper  remedy  for  the  recovery  and  relief.  The 
Court  allowed  the  demurrer.  Fin.  Rep.  218.  Trin.  27  Car.  2* 
Cawfton  V.  Helwyes. 

12.  Bill  to  difcover  feveral  fraudulent  conveyances  fet  up  againjl  a 
mortgage^  one  of  the  defendants  demurred,  for  that  the  bill  is  for 
different  matters^  againfi  different  defendants  and  the  plaintiff  did  not 
dtflinguijh  for  what  particular  conveyances  or  incumbrances  made 
by  the  feveral  defendants  he  would  have  a  difcovery  made  ;  plain* 
tiff's  counfel  argued,  that  the  bill  was  for  a  difcovery  of  incum«- 
brances  made  by  the  other  defendants,  wherein  this  defencknt  was 
not  concerned,  and  this  appearing  to  the  Court,  the  demurrer  was 
over-ruled,  and  this  defendant  was  ordered  to  anfwcr,  but  not  to 
any  incumbrances  made  by  the  other  defendants.  Fin.  R.  240* 
Mich.  27  Car.  2.     Draper  v.  Jaibn,  Pargitur  &  al\ 

13.  Bill  againft  an  executor  to  enjoin  him  to  exhibit  an  inventory 
and  to  give  fecurity  to  account  before  he  goes  beyond  fea.  Demurrer, 
for  that  this  bill  is  to  malce  an  injun&ion  in  the  nature  of  the  writ 
of  ne  exeat  regnum,  &c.  The  Court  allowed  the  demurrer*- 
Fin,  R.  257.  1  rin.  28  Car.  2.     Bridge  v.  Hindall. 

14.  Bill  to  be  relieved  concerning  an  agreement  for  tythes  and 
verdiiSs  for  tythes,  and  to  difcover  what  the  agreement  wasj  and 
what  due  for  4  or  5  years  laflpajiy  defendant  demurs,-  for  that  plaii¥- 
•tiff  ought  to  have  fet  forth  the  fubjlance  of  the  agreemenij  or  what 
fum  was  [to  bej  paid  in  lieu  of  tythe,  or  what  was  actually  paid, 
and  for  what  tythes,  all  which  was  within  plaintiff's  own  know- 
ledge, and  though  bill  does  not  charge  that  the  witneffes  to  prove 
this  pretended  agreement  were  either  dead,  or  beyond  the  feasy  when 
plaintiff  was  food  at  law  and  a  verdi^  9goinfi  himy  (o  that  jbe  might 
•have  pleaded  the  coiUpofition  at  law,  or  given  the  liune  in  evidence 
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at  Oe  Crial»  the  defendant  rmbd  not  fct  ibrth  jdie  qoatatttics  qu^ 
lidesy  and  value  of  the  refpcdtve  ^tbes^  due  (or  four  qr  fiye  years 
paft,  the  fiune  hing  properly  in  tb$  c9gtu%afici  cf  ibi  plaintij^  wbm 
was  owner  and  proprietor  of  the  lands  out  of  wnich  they  were  to  be 
pud.  Demurrer  allowed.  Fin.  R«  389*  Trinv  30  Car.  3.  Tre* 
gonnel  v.  Forbes. 

15.  'One  thoufiuid  pounds  was  le&  by  wiH  to  fttrchafi  a  dtiiubm 
within  a  year  foe  the  head  of  a  family,  a  bill  was  exhiluted  to  have 
the  money  applied  accor^ingl]^,  but  upon  demurrer  it  was  adjudged 
againft  the  plaintiff,  as  wellbecaufe  it  is  ille^  to  acquire  honour 
for  money,  as  alfo,  becaufe  the  billtvai  ixbibittd'in  ttme^  ib  as  to 

|[  1^18  1  attach  the.  money  in  equity  within  the  year.    Vern*  5-   pK  3* 
Pafih.  1681..    Earl  of  Kiagfton  v.  Lady  Pierpoint. 

1 6.  In  a  bill  by  ibligu  again  ft  tbe  beir  of  At  Mg$r  for  pa;f- 
•tment  of  the  debt  out  dFaffets  alleged  to  be  defcended  %  If  the  mil 
does  n$t  alUi^i  that  the  beir  was  beund  by  the  bend^  d^endaot  nay 
demur.  Per  North  K.  Vern.  .R.  180.  pi.  173.  Trio.  1683. 
Cfoffin£y.  Honor. 

'  ij.  The  bill  was,  diet  the  plaintiff  bad  ebtahud  judgment  ageum/l 
y.  o.  fer  tooL  and  that  the  defendant  upon  pretence  of  a  d^kt  Sa 
te  binfe^  and  te  prevent  the  plaintiff^ s*  haw^  the  ien^  af  his 
jndfmint  bad  get  geeds  ef  J,  f ..  of  great  value  into  his  haadMy^fii/^ 
ficient  t$  fatirfy  bis  debt  with  a  great  everplns  ^  andpretfed  em  tir« 
eennt  anj(  difiovery  of  thcfe  goods.  The  defendant  demurred  be* 
catife  the  plaintiff  had  net  alleged  that  be  Jited  ent  executieny  and  had 
oiRnaUy  tAken  eut  a  fieri  facias  \  for  until  hehad  id  done,  the  goods 
were  not  bound  by  the  judgment  nor  the  phuntiff  intitled  to  a  dif- 
covery  or  account  therept  The  Court  allowed  die  demuher; 
.  the  phuntiff  ought  a&ually  to  have  fiied  out  execution  before  hie 
had  brought  his  bill.  Vern.  399*  pi.  371.  Pafch.  z686,  AiigeU 
V*  Draper. 

18.  Defendant  demurred,  becaufe  the  bifl  was  againftifenereU  de^ 
fndantSy  fer  feveral  diftin^  matters  but  was  over-ruled,,  becaufe 
the  plaintiff  by  his  bill  had  charged  the  defendant  with  eembineaiem 
which  defendant  had  net  denied  in  his  anfwer.  Veni«  R.  4s6. 
pi*  395.  Mich.  i686.    Powell  v.  Ardern  and  ChevalL 

10.  The  bill  was .  te  examine  witneffes  te  preferve  their  uftemtny 

teucbing  the  title  ef  certain  lands  in  the  bill  mentioned.    The  d<>- 

fendant  demnrredy  becaufe  there  was  ne  impediment  that  hindered 

'the  plaintiff  from  trying  bis  right  at  law ;   and  that  he  had  net  ab* 

*    tained  any  verdiS  in  affirmation  of  bis  pretended  tide»    Deoiwrrer 

allowed.    Vern.  441.  pL  415.  HiU.  i686.    Parry  v,  kogen. 

20.  Bill  to  if^erce  the  lord  ef  a  manoTy  to  receive  a  petition  in* 
nature  of  a  writ  of  £dfe  juc^tnent  te  reverfe  a  cemnmn  reeevery 
demurred  to,  and  allowed.    %  Chan.  Rep.  387*  i  Jac.  2.    Aih  tr« 
Kogle  and  the  Dean  and  Qiapter  of  St.  Paul's. 

20.  If  an  original  bill  be  brought  for  matter Sy  part  ef  which  are 
in  a  former  bill  anddecrecy  and  part  new  er  by  way  ef  fuppikmentd 
hilln  The'Court  will  on  a  demurrer  to  fo  much  as  was  continued 
sa  thefenner  decree^  fend  i^  to  a  mafter  to  fef  what  waS|  and  what 

w«» 
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was  iMt  te  the  frft  UB.  ind  aUo#  die  icnumr  aceorimjly. 
a.  £qtt<«  IL  184.   HUl.  12  Geo.  i.  in  Cane. 

(1?)    To  Bills.    Want  of  Parties. 

I.  T^EMURRER  for  that  an  infant  find  n$t  hy  hhgvkrJianj  9  Ch.  K. 

xJf  and  the  father  not  bein^'thoiaeht  proper  to  be  gu^uui) '^fVi^. cham 
he  being  defendant^  the  eldeftiix  claric.was  appointed  for  that  Rep.*$s. 
purpofel    N.  Ch.  R.  45.    17  Car,  x.    Offley  v.  Jenny,    '  s  p'  it 

%.k*  made  J4  S»  and  J«  N.  esEocutors  durante  mihoritate  of 
B.  his  iout  and  gpive  lool,  l^eacv  to  C.  his  other  Ton.    B»  at- 
tained his  full  age  and  died.    C.  Drought  his  bill  (w  the  lOoL*. ' 
Mainft  J.  S*  and  far  m  acaunt  tf  tbi  furplus  rf  Jti  tflate^ 
jT  S«  demurred  ibr  that  he  and  J.  N»  were  made  executors  dur 
rante  minoritate  of  B*  who  attained  Us  full  age»  fo  that  the  «4r* 
tcutmrflnp  ^ng  detirminid  Ibme  fdier  4Xicut9rs  er  adimniftrat^rs 
plight  to  be  called  to  anfwer,  who  might  poffiblv  make  out  fotiie  £  <io  1 
fiiAcient  relpde  or  difckarge*    He  demurred  alfo  as  to  the  ac- 
count of  the  furphim  becaufe  tbtre  are  others  t9  wb$m  difandantt 
in-i  SaUe  U  atcnmi^  0$  Wili  as  U  tbi  piaintifij  and  they  not  fartUs* 
The  demurrer  was  ov^r-ruled  as  to  die  legacy,  but  allowed  as 
to  the  demand  of  the  account.    Fin*  Rep.  x  13.   HilL  25  Cari^  2« 
Atwood  v«  Havrkins.  • 

3*  Bill  to  bb relieved  againft  an  awisrd.  madi  bj  fame  numhitt 
$f-  ibe  £.  L  Cn^^^ny  touclung  the  quantum  of  fireiffht  due  from 
the.  company  to  Ac  pbintiff.  The  arbitrators  and  firm  particular 
tmmbers  besajg  nufie  defendants^  they  demurred'  to  tbe  whole  hill^ 
becaufe  die  pimntifftan  have  no  decree  ageuhft  tbenif  nor  tvill  their 
em/wers  be  evulenee  s^nft  the  company,  and  the  jdaintiiF  mi^ht 
examine  them  as  witnefles.  Demurrer  allowed  without  puttmg 
them  to  anfwer  a$  to  matters  of  fraud  and  contrivance,  a  Vtrsi. 
380,  d.  347.    Trin.  1700.    Dr.  Steward  v.  £•  L  Company. 

4.  Uemurrer  to  a  biU  for  want  of  proper  parties,  was  allowed 
as  fo  fartj  and  diiallowed  as  to  part.  Fin.  R.  113.  Hill.  2$ 
Car.  a*  Atwood  and  Davis  v«  Hawkins. 


(6)    To  Bills*    Matter  at  Law,  and  want  of 

Equitj.  / 

,1.  QUBNENA  in  Chancery  by  W.  againft  B*  to'  render  eertatn 
^  goods  and  cbatttes  to  tbe  value^  &c«  wbicB  T*  B*  forfeited  to 
tbe  King  by  reafon  that  be  was  attainted  of  treafon^  and  which  came 
to  the  bands  of  the  defendant^  and  which  the  King  gave  to  the 
plaintiff  hj  bis  letters  patents^  &c.  And  the  deferuiant  demanded 
judgment  of  the  fubpoena,  for  the  plaintiff  may  upon  diis  matter 
have  detinue  at  the  common  laWy  and  then  he  (hall  not  fue  in  equity 
by  Ae  fiibpcen^i  ibr  fubpoena  does  not  lie  but  wh^re  he  has 

P  p  4  no 


5^9  DfflMrtec. 

no  remedy  at.  tbe  common  law,  and  th^n  nrfien  the  common  lair 
fails,  he  uiall  have  fubpoena  in  Chancery,  and  per.Cur.  the  fub- 
poena  lies  well,  by  which  the  dtfendant  was  commanded  io  maks 
inventory  of  all  the  goods  which  he  bad  of  the  (aid  T.  B.  againft  the 
next  day,  ox  he  (bould  be  comn;^itted  to  the  Fleet.  .B«  Confcience, 
pi.  6.  cites  39  H.  6.  26. 

2.  A  bill  laying  a  promife  to  ajjitre  lands  for  los,  in  bandj  and 
9100I.  at  days,  demurred  and  allowed,  becaufe  it  was  buta^r^- 
paration  for  aSiion  upon  tbe  cafe.  Toth.  135.  Trin,  38  £lia^ 
William  v".  Nevil. 

3.  A  demurrer  pleaded  becaufe  i*eniedy  at  law,  over-ruled. 
Toth.  139.  cites  Pafch.  7  Car.    Bland  v.  County  of  Cambridge. 

Cbiii.  Rep.      4,  A  bill  was  brought  after  a  verdiSf  on  an  adion  fur  cafe, 

Th/court  ^SS^^*"g  matters  in  defendants  'cognizance,  which  the  plaintiff 

on  perufal  could  not  prove  at  the  trial.     Defendant  pleaded  the  verdi6^  and 

of  precc-  that  the  effedl  of  the  matter  (which  was  a  letter)  was  given  in 

©cived^c'  evidence  on  the  trial,  and  demurred  far  want  of  equity^  and  plea 

nactcr  of  and  demurrer  allowed.   Chan.  Cafes,  65.  ^  Hill.  16  and  17  Car.  2. 

the  bill  to  Sewell  v.  Freeftonc. 

be  of  ill 

coafequciuc,  and  allowed  the  demurrer  to  the  bill. 

'*"'  <,  Plaintiff  in  a  bill  of  revivor^  demurred  to  fo  much  of  tbe 
enffher  to  sty  as  did  fet  forth  a  pretended  irregularity  in  the  exa- 
'!hi nation  of  the  witneffes  in  the  original  caufe,  and  alfo  as  to  a 
L  5^^  D  variation  of  the  evidences  viva  voce  at  the  trial,  and  what  had 
been  depofed  here.  Demurrer  allowed.  N,  Ch;  R.  138. 
22  Car.  2.     Wefthall  v.  Carter. 

6.  A  bill  was  brought  at  the  relation  of  feveral  freemen  of  tbe 
Weavers*  Company^  agalnji  the  defendants^  wardens^  &^r.  of  the 
faid  company,  fetting  forth  their  charters  of  incorporation  and 
rules.  But  the  defendants  had  been  guilty  of  many  breaches 
thereof,  and  had  oppreffed  the  freemen,  &c.  and  mentioned  fome 
particularly,  and  for  a  difcovery  of  the  reft,  and  that  they  might 
be  decreed  for  the*  future,  to  ooferve  the  charters^  and  to  have  an 
account  of  the  revenue  of  the  corporatipn,  which  tbe  defendants  had 
mifpent^  &c.  was  the  end  of  the  bill  to  which  the  defendants  de- 
murred, becaufe  as  to  part  of  the  bill,  it  was  to  fubjeft  them  to 
profecutions  at  law,  and  to  a  quo  warranto,  and  as  to  the' other 
parts,  the  plaintiffs  have  remedy  by  mandamus^  information^  or 
otherwife,  and  not  here,  and  of  the  fame  opinion  was  my  Lord 
Keeper,  who,  faid,  it  would'  ufurp  too  much  on  the  King^s  Bencbj 
and  that  he  never  beard  of  gny  precedent  for  fuch  a  cafe  as  this^ 
and  fo  allowed  the  demurrer.  Abr.  Equ.  Cafes,  131.  Mich. 
1705.    Attorney  General  v.  Reynolds  &  al\ 

7.  The  plaintiff  brought  her  bill  to  have  an  account  of  the  real 
and  perfonal  eflate  of  her  late  hulband,  and  to  have  jtttisfaclion 
thereout  for  defeSi  of  value  of  her  jointure  lands^  which  he  cove- 
nanted  to  be,  and  to  continue  of  fuch  value.  The  defendants 
infiftcd,  it  was  a  matter  properly  triable  at  law,  and-flie  ought  to 
be  fent  there  to  try  it,  for  if  (he  were  damnified,  this  CoiHrt  could 
not^ajpfs  damages-^  but  my  Lord  Chancellor  (aid,  the  mafter  might 

enquire 


wiquire  into* h wtH enough i  and-^reforefent  it <le/him*tO'e3t* 

amine  and  report,  and  faid,  if  he  foiind  there  w^e  suty  difficulties 
in  it,  he  could  fend  it  to  be  tried  afterwards*  Abr.  £qu«  CafeSj 
J31,  132*   Mich.  1729*   Hedges  v.  Everard. 

t  ■ 

(H)    To  Bills  after  Suits  elfewhcrc, 

I.  TAEMURRER,  becaufe  the  matter  was  dimtffid  in  ths. 
L/  Court  of  Requefis^  over-ruled.    Toth.  136,  cites  30  Eliz^ 
Haddon  v.  Salter. 

2.  Demurrer,  becaufe  the  matter  was  depending  in  the  Ex-m  . 
chejuer  before  the  bill,  over-ruled.    Toth.  137.  cites  35  Eliz, 
Biller  V*  Elliot.    ' 

3.  A  demurrer,  becaufe  a  decree  in  the  Exchequer j  over -ruled, 
and  decreed  here  in  prefence  of  the  Barons  of  the  Exchequer* 
Toth.  140.  cites  Mich.  14  Car.    Salter  v.  Bennet. 

4.  After  aji  examination  and  dtfmijjion  of  a  caufe,  whether  a 
will  or  no  will  in  the  Exchequer^  without  prejudice  in  law  or 
equity^  an  original  bill  was  brought  in  Chancery  for  reKef  as  t6 
the  iame  matter,  the  Court  ordered,  that  the  plaintiff  might  ex^ 
amine  any  witnefles  that  were  not  examined  in  the  Exchequer, 
and  that  as  to  the  matters  examined  unto  there,  the  plaintiff 
might  examine  the  fame  witnefles  de  bene  effe,  and  how  hv  thoie 
^de.bene  efle-fhould  be  ufed,  the  Court  would  farther  confider* 
Chan.  Cafes,  156.    Hill.  21  &  22  Car.  2.  Anon. 

(I)    To  Bill.    Length  of  Time.  [  5"  ] 

I.    A    BILL  was  brought  to  redeem  an  ancient  mortgage,  the 
-ix  mortgagee  demurred,  in  which  cafe  there  was  in£incy  and 
coverture  for  60  years,  the  demurrer  was  faved  to  die  hearinjj. 
3  Chan.  -Rep,  55,  56.    22  Car.  2.    Pratt  v.  Allen. 

(K)    "H)  Bills.  -  Where  it  is  ro  fubjea  to  a  Penalty, 

Forfeiture,  &c. 

Y.  A  PyRQHjiSED  the  office  of  deputy  of  a  biihdp's  re« 
J^  •  gifter,  for  a  term  of  years  of  the  defendant,  but  was 
turned  out  before  the  years  expired,  and  the  defendant  having  got 
the  deed  Jn  his  own  hands,  refufed  to  deliver  it  to  the  plaintiff. 
A.  brought  his  bill  for  relief.  Defendant  demurred  upon  the 
5  and  6  Ed.  6.  againft  fale  of  offices  of  juftice,  or  the  deputation 
thereof;  and  averred,  that  the  pffice  of  regifter  concerned  tb(p 
adminiftration  of  juftice,  and  for  that  the  plaintiff  by  his  bill  had 
confeffed,  that  he  had  given  money,  or  contrafted  for  it  contrary 
to  the  meaning  of  the  ftatute^  therefore  he  was  diiabled.to  ^-* 

ccutc 


«eotf  tfit  fiune)  and  die  demimw  Wat  bdd  1^0^    K.  Ch.R.37, 
•  9  Car,  u   Lake  v.  Prid|^n. 

a.  A.  prefentdd  a  parfon  to  a  livii^y  and  toek  a  hwi  u  rtfigm, 
m  tiquift  at  any  time  wUhin  feven  yeara^  A*8  houfekeeper  bein^ 
the  parfon's  fifler,  got  away  the  hnoj  and  delivered  it  over  to  the 
parTon.  A*  brought  a  bill  to  dilcovery  and  to  be  relieved ;  de<« 
fendants  demurred)  and  demurrer  allowed,  2  Vern.  R.  242. 
Mich.  1691,  in  die  Cafe  of  Brainham  v.  Mannings,  cited  per 
Com'r.  Hutdiins,  as  Fortefcue's  Cafe, 

^  3,  Pickerihgj  feifedof  land,  and  Sir  J.  Werdenof  ay^ySmii^ 
iSidng  out  of  it,  paid  taxes  Mty  afUr  the  rati  tf  11.  and  "j/L  fer 
faimi^  and  retained  for  the  fee  £irm  at  the  rate  of  4$.  at  whidi 
the  land-tax  was,  on  which  Sir  J.  Werden,  owner  of  the  fe^ 
fiuiB  rent,  brought  his  UU  in  the  Excbifutr^  and  frayed  diat 
Pickering  fliould  fet  forth  the  value  ef  the  lani^  and  what  rent  he 
received,  and  what  he  had  paid  for  taxes,  to  which  bill  Pickering 
elemurredj  and  the  demurrer  allowed^  notwithftanding  the  Casi 
OF  Sherinotok  was  cited ;  the  whole  matter  there  appearing^ 
and  diis  being  on  a  demurrer,  which  was  made  die  dmerente* 
12  Mod.  171.   Hill.  9  W.  3*   Pickering's  Cafe« 


(L)    To  Bills  by  Purchafors. 

1. 13  ILLS  to  difeever  atruftvf  a  imrtgofe^  and H  redeem^ 

JD  brought.by  the  heir  \  derandant  demurs,  ton  that  it  was  to 
iecure  the  payment  of  money  berrewed  ef  tbe^  by  the  anceftor, 
without  any  truji^  and  for  diat  the  defenduits  were  wiOing  to  r#-  , 

C  5^^  3  ^^^'^^  ^^^.  ^^^^  incumbrances  done  by  them,  on  payment  of  a 

.  principal  and  intereft,  by  which  means  the  plaiotilF  may  have  the  •  *        ] 
eftate  again,  in  as  eood  condition  as  frhen  it  was  made  over  to 
them  by  the  anceitor,  fo  that  it  was  not  material  to  die  {^ntiS^ 
if  there  was  any  truft  repofed  in  the  defendants  in  the  (aid  mort* 
gage  or  not ;  demurrer  allowed  with  cofts.-  Fin*  R.  214.   Trio. 

27  Car.  2.   Harvey  v.  Morris  and  Clayton* 

« 

(M)   To  Bills.   ForJ^ot  fettbg  forth  anj  Tide. 

I.T^EMURRER  becaufe  cefyouevie  was  not  Jbovm  U  k 
*  MJ  edhe^  and  over-rded  the  demurrer  not  to  be  (ood. 
Toth.  136.  cites  37  EIi«.   ViAor  r.  Read. 

a.  Pbinttflv.  r/niMi  a  title  wider  et  fine  and  tecemery  m  a  deed  to 
had  fka  efn.  Defendant  demurs,  for  dut  plaindiF  made  out 
'  110  tfcle,becattfefueh  fine  and  recovery  «(;K»iinwr/rt^  or  fuftred, 
or  if  they  were,  yet  it  is  not  aUedged  that  die  parties,  to  the  fine 
or  deed  of  ufes  were  then,  or  afterwards,  fiifid  or  f^fid  ef  tko 
lande  in  the  hitt^  whereby  to  eraiUe  them  to  make  nich  afllirane^ 
as  in  die  bill  1  fe  tfiat  die  find  b3!  is  very  uncertain  and  infiifi* 
cient  in  tiMfe  pactieukrt  thereof  irherAy  my  rdtcf  or  difisorery 


it  ibiight ;  demunwr  allowed  with  coftiy  and  platiHiff  tp  amtfid 
his  bin  as  he  ihall  be  advifed.    Fiiw  K.  a6$.   Mkh.  28  Car.  «.  • 
lAwrence  and  Hedey  v.  Doughty* 

3*  Bill  by*aii  uaifamf  againft  defendant  iriu>  bad  got  the  ofh* 

Sinai  leafe  and  threatened  to  caned  it  and  take  a  new  leaft  from 
le  biihop.  De&ndant  demurred  for  that  the  plaintiflf  did  mf 
av4r  tbiiife^  lives  of  aoy  of  the  nominees  in  the  lca(e  imn  tbm 
iri  biing  at  tbi  diotb  §/  tbi  UJfuy  and  that  this  couft  doth  m^jt 
countenance  tbe  title  of  an  occupant  againft  a  fur^bafir  for  a  valu- 
able confideratloR.  Demurrer  allowed,  but  without  cofts,  and 
difmiffed  the  bill.  '  Fin.  R.  27a  Mich.  28  Car.  %  Roflcr  v* 
Evans. 

4.  Executor  brought  a  biliy^r  recovtry  ofjonn  oftiftatoe^s  affei^  V«  •  «oia 
but  the  bill  did  notJbew  tbat  be  bad  f  roved  tbe  will  in  any  court,  ^^!u  ,*t 
thereupon  the  detendant  demurredl    And  upon   the  Court's  uilSihtt 
aiking  die  regifter  what  the  courfe  of  the  Court  was  in  this  pcnn^  L<1-  K. 
he  fiudt  diat  the  plaintiflr*s  bill  ou^ht  to  allege  that  he  had  dueljr  ^hmiie 
proved  the  will ;  but  thotu^  he  did  not  mention  in  wbat  court  it  6rft  caow 
would  be  well  enough ;  whereupon  Ld.  C.  Macclesfield  allowed  ^o  ciua. 
the  demurrer.    Wms*s  Rep.  753.   Mich.  1721.    Humphreys  v.  SopinSL, 

Ingledon.  thwiufUim 

mfrmfr  wght  f#  jBftv  by  hit  bill,  where  he  had  takes*  oat  adminiftrataoiiy  to  the  hitent  the  de« 
Wndam  night  know  in  whatcoart  to  look  for  iCt  which  might  be  void,  if  ukea  out  ondcr  a  wrong 
jurifdidioo  s  but  that  of  late,  the  general  allegatioa  of  havii^  duly  taken  out  adminiartttoo*  baa 
oeen  held  good,  efpecially  where  (u  on  deaaurrer)  the  caufe  it  not  then  to  be  dctenma«d,  hot  ho 


.jpuft  (he«<  bii  ieUir*  ff  aJmiai/hiaiom  st  Ue  kmrit^,   And  the  note  byt,  Ihtt  thia  w^  ib  ^id, 
and  determined  by  Ld.  Kii\g,  13  Dec.  173a,  in  Caie  of  Stone  v.  Baker. 

5*  AJci.  fa.  was  brought  by  an  executor  to  revive  adtcra. 
The  teftator  died  feifed  of  bona  nota^ilia  in  2  diocefes  within  the 
province  of  Canterbury)  and  the  executor  proved  the  will  only 
in  die  arch'deaconry  of  S.  Ld.  C.  Macclesfield,  upon  this  bein|;* 
pleaded,  ordered,  that  the  plaintiiF  fhould  not  proceed  any  further 
in  his  futt  unleft  Ife  feew  tbe  defendant  afi^cient  probate  of  tkt 
will.    Wms's  Rep.  766.   Mich.  1721.   Comber's  Cafe. 


(N)    To  Bills  of  Revivor  or  RcvicWa  [  5*3  ] 

• 

i.    A   BILL  of  revivor  was  brought,  which  was  to  rovive  all 
.    «/\  fi»rmer  pioceediags,  and  partiadarfy  em  ofder  ly  mfaou 
The  defendant  demurred  to  the  bill|  for  that  it  fought  to  revive 
that  order,  whereas  iht  feme^  who  was  party  to  it^  ifms  oefoctoriof^ 
and  only  d^ing  ber  widowboodzndhat  executorthyi  to  aiaji  m  kor  v 
marnage^  and  £be  being  married  ^fiacOj  her  exeeutonhif^  and  emk^ 
fequenuy  ber  confenty  was  d^Urmmd,    And  upon  driiate  (which  * 
was  the  only  work  of  the  day)  the  demurrer  was  aUmireiL   Ctam 
Cafes,  77*   Mich.  18  Car.  %.   Hampden  v.  Brewer. 
%.  A  demun^  wu  to  a  biB  of  uview  aikihiJbcd  oa  mw  tnaiiom  % 


•  I  ^   t  -i  t  .   •    --   I   •  I 


tnougii 


'S^ 


SDewtirter* 


dcDU  being  though  then  there  was  no  proof,  but  afierwaris  the  proof  carm  tm 
Xy^^T^  •  -^ht^  and  herein  was  cited  a*  cafe  *  where  the  defendant  fct  forth 
pUintifF,hU  deeds  that  made  a  title  by  onfwer,  but  were  bfl  afterwards^  and^ 
lordfhipde-  decJree  againft  them;  but  coming  to  light  afterwards,  the  bill  of 
thVftmc*''  review  was  admitted.*  But  per  Ld.  Keeper,  this  cafe  is  not  like 
Icemed  of  the  Other,  and  fo  in  effedl  difmiiled  the  bill,  but  then  gave  time 
BO  weight  to  produce  precedents,  3  Ch.  R,  76.  July  1672.  Chambers  v. 
"^^  GrLnhiU. 

pofc^  aud  difmifled  the  biU  of  review. 

* 

3.  Bill  of  review  Hvas  brought,  and  errors  ajjigned  in  the  dicree. 
Three  errors  were  affigned  ;  defendant  pleads  money  ftill  due  to 
him,  which  plaintiff  ought  to  have  paid  before  he  be  admitted  to 
a  bill  of  review,  and  demurred  as  follows,  viz.  For  that  there 
doth  not  appear  fuch  error  in  the  body  of  the  decree,  for  which 
the  fame  ought  to  be  reviewed  or  altered,  and  that  the  fuppofed 
errors  arif?  from  matters  of  fa6l  not  therein  mentioned.  The 
Court  over-ruled  the  demurrer  as  to  the  firft  error,  but  allowed 
the  demurrer  to  the  fecond  and  third  errors.  Fin.  R.  36.  Mich. 
'25  Car.  2.    Tredci'oft  artd  Rigg  v:  White* 


t  Freem. 
Rep.  181* 

rK  249. 
.  Collates 
it  as  a  de- 
murrer to 
an  anrwer 


(O)    To  Aiifwers  and  Replications. 

I.  TTVEMURRER  to  an  anfwer  to  a  bill  of  revivor^  which 
JL/  tendetlr  to  draw  into  examination  de  novo  an  agreement 
contained  in  the  decree  ;  though  the  Court  thought  it  un- 
reafonable,  yet  doubted  what  to  do  as  to  the  demurrer  >  fome  at 
the  bar  faid,  that  the  Court  fhoiild  have  been  moved  in  this  fpecial 
to  a  bill  of  cafe  for  an  order  to  reflrain  an  examination  of  matters  formerly 
"^*^r  *  s  examined,  and  it  was  now  ordered  that  no  matter  examined  to 
demurrer  *  before  (hould  be  re-examined.  The  reporter  fays,  he  take9  it 
w»»,  be-  that  this  was  the  rule  that  was  given.  Sed  quaere.  Ch.  Cafes,  56. 
caufe  it       Trin.  16  Car.  ^\    Williams  v.  Owen  and  Arthur. 

^oold  tend  / 

to  perjury,  and  infinitenefsi  to  examine  things  examined  and  decreed,  and  that  the  Court  was 
of  that  opinion,  but  that  as  well  the  defendant's  counfel  as  the  Court  faid,  that  there  could  be  no 
demurrer  «pon  an  anfwer  in  equity,  but  Serjeant  Glyn  for  the  piaintiiF faid,  he  had  known  iu  Tho 
Court  made  an  order  that  there  fiiould  be  do  examiaation  of  that  which  bad  beep  examined  bc- 
Ijore,  and  that  waa  the  rule. 


C524] 


2.  The  plaintiff  putting  matter  in  the  replication,  which  was 
not  contained  in  the  bill,  and  which  matter  the  plaintiff  knew  of 
at  the  exhibiting  the  bill,  the  defendant  pleaded  and  demurred  to 
the  replication,  which  this  Court  allowed  of.  Chan.  Rep.  259. 
17  Car.  2.    Goodfellow  v,  Marftiall. 

3.  A  decree  being  made,  and  a  bill  brought  to  execute  the  de^ 
eree^  the  defcndzntfet  forth  a  parol  agreement  in  bari  The  plaintiff 
demurs,  and  Ld.  Chancellor  allowed  the  demurrer,  though  the 
agreement  was  fubfequent  to  the  decree.  The  decree  fhall  pro- 
ceed, and  if  the  defendant  will  have  advantage  of  the  agreement, 
let  him  bring'  an  original  bill  \  for  if  he  have  advantage  by  it 

ia 


in  WBf  of  jdefence,  one  witners  oiay  ferve  Kis  turn,  but  to  w 

original  bill  here  if  he  io  his  anfwer  denies  the  agreeniont  on^ 
witnefs  will  ndt  conviS'himi  fo  as  tiythis  vn^yol  anfwer  the 
plaintiff  (hould  lofe  the  benefit  of  bis  anfwciic*  StCtu  Cafes* 
8  Migh,  3i.Car.  a.  .  Walldin  y.  WalthalL 

r 

T 

f  •  •  • 

<P)    To  Subpoena,  &c.  .     . 

I.  nr^HE  demurrer  was  t^  T^futpana  in  tbenatun-^^a  fiire  3  Chan. 
X    y»f/tf5,  and  it  was  becaute  he  d»at  brought  the  fabpceiia.^*P'j'*' 
did  not  thereby  alledge  himfelf  to  be  the  heir  or  executor  to  him  Lake>  s!  C4 
that  had  the  decree ;  reifolved,  that  there  never  was  any  demurrer  >»  totidem 
of  this  riatufc  before,  and  the  fubpoena  was  no  record  nor  *|ny  ^"rconT*^ 
where  filed,  and  fo  not  to  be  demurred  to ;  but.  tlte  caufe  was  Rep.  iSoJ . 
to  be  fhewn  upon  the  return  of  the  writ  on  eke  oirior,  and  the  pl«&4^S,C» 
order  did  mention  him  that  brought  the  writ  to  be  bofh  -heir  and  j^°y  j_" 
executor,  fo  this  demurrer  was  conceived  very^  jidicutous  and  Gub^jEqii^^ 
•ver-ruled.    Cb.  Cafes,  50.    Pafch*  16  Car.  a.    Wanv..Lake.    ^^er«3K' 

by  Ldi  Ch.  Baroa  GU&crt! 


•    T 


(QL   What   fliall   be  over-ruling  a  Man's  own 

Demurrer.  .  ** 


I) 


I.  TXEFEND.ANTS  having  demurred,  for  that  fte  plaintiff 
JLt  had  made  no  tide  to  himfelf  in  fhe  bill  (as  ari  truth'  he  had 
.not,)  Hutchins  infifted  that  Ae  defenjjant  iiad.  over^ruledhh  own 
demurrer  by  having  anfwered  over  to  ftMc^al  parts  of  the  bill. 
But  the  matter  of  feft  being  denied,  and  there  berng  no  bocdcs 
in  court  the  matter  was  adjourned.  Vern,  R.  90.  pi,  79, 
Mich.  1682.    Savage  v.  Smallbrook.  -    ' 

2.  Where  a  man  demurs,- for  that  the  bill  contains. /everel 
matters  not  relating  one  to  the  other^  and  in  fome  whereof  the  de-' 
fendant  is  not  concerned,  if  by  anfwer  the  defendant  doth  more  than 
barely  deny  combination  and  confederacy,  he  over^rules  his  de- 
fnurrer.  rer  JefferiesC.  Vern.  Rep.  463.  pi.  442.  Tiin.  * 
.1687.    Heftcr  v.  Wcftom 


(R)     At  Law,     In  what  Cafes ;   and  how  con-  [  525  ] 

fidered. 

I.  TN^ISlTlONfound  that  J.  S.  held  certain  lands  rf  th       * 

J-  King,  as  of  bis  honour  of  Gloucejier  which  is  not  in  copite, 
upon  which  procsfs  ijfued  againjl  W.  S.  who  had  intruded,  &c.  and  * 

tcfue  livery,  and  becaufe  this  tenure  is  not  in  capitey'^d  therefore 
livery  is  not  du^  the  party  demurred  in  law  upon  the'  record  $ 

"for 


fin  diere  it  M  ouft  of  Mverj.    Br.  Deftsttmr,  pl«  25.  ci«» 

*  ii^  #ikni  it  isy  ^  fliods  0  Jtatute  tioifwUif  than  it  ff,  die  other 
may  demur  upon  it  ^  for  diere  is  no  fuctt  hm^  if  it  bt  miire'* 
cited.    Ibid. 

3*  A  detttttrrer  is  properiy  called  a  pUa  \  for  tbe  [^citum  i^ 
nomen  coUedivum.  Sc^^Ld.  ibym.  Kep.  ai«  and  Cartb.  334^ 
335.   Mich.  6  W.  and  M.  in  B.  R.  in  Cafe  of  WUfon  v.  Law. 

4,  VHiere  a  dertiurter  is  pfbper,  the  9ther  fmtf  it  bmttii  t9 

jmm  I  and  though  it  be  on  a  plea  in  abatement  if  the  demurrer  is 

prefer  and  appofite  the  otiier  muft  join.    Comb*  306.    Mich. 

6W.aridM.  inB.  R.    CampMl  v.  St.  John. 

IVitfftea-      5.  There  can  be  no  fuch  thing  as  a  demurrer  in  atattment. 

^^^  Per  Hok.  Gh.  J.    6  Mbd.  195.    Trin.  3  Ann.  B.  R,  Anon. 

meatf  utd  platalMF  Wlacd  in  b«r,  tmi  juiigtNai  Aaal  for  die  ^iiadff-;  for  fhe  Court  kid,  ciicf 
knew  mot  t^htt  a  etamrnr  m  almcmctt  wm»  Cot  if  tbe  caufe  be  appafcnt  co  the  Court,  dicf 
K#6iil4  abile  the  writ,  hc»  thcmfelvei,  or  elfc  it  ought  to  be  pleaded,  aad  they  fud  they  would^ 
titfti  sU  focb  demartert  into  bars*  tbbbgli  Eyre  Ottoled  Wimbifli  ▼.  Willooghby,  in  f  lowd.  M 
a  precedent  of .«  dtntturrer  id  abftcifaait.  €  Mod.  loS.  Tria.  s  A^"*  ^*  ^*  Xtocntfiaee  v. 
DivMtot.-'— a  Silk,  iio.   Docmiw^^c  v.  Davtawt.  5.  C  held  aocordtafly.  t 

(S)    Where  it  is  a  Confeffion  of  Matters^of  Fad. 

t.  TN  trejhafs  the  defenJUnU  jujlified  to  retain  goods  in  pUdgi  fof 
JL  io/.  due  by  the  plaintiffs  and  the  plaintiff  demurred  geTieraUy  j 
bj  this  he  coofefled  die  debt,  by  the  opinion  diere,  therefore  ought 
io  have  takon  protefiation  of  the  debtj  and  theii  to  have  demurred 
otfon  thoplea^  &c.    Br.  Demurrer,  pi.  24.  cites  5  H.  7.  i. 

Adanortcr      2.  A  demurrer  is  a  eemfejfion  of  all  matters  in  fa£fj  but  net  of 

aHa^ha     'M^^'  i^  ^^  y  for  bv  it  they  are  put  in  judgment  of  the  Court. 

mhmihwlt  Pi.  C.  85.  a.    Hill.  0  &  7  £.  6.  by  Mountag^e  Ch.  J.  in  Cafe 

fbOidi      of  P^rtfidge  v.  Strange  and  Croker. 

per  Cur,  **.  ^ 

7r«em,  Rep.  M  Tris.  1671.  C.  B.    Ki^g  v.  Rothtm.  ■  ■  rrtem.  Rep.  i^.  pL  sot* 

Trin.  1675.  Slcdwbi  v.  Lampen.  S,  P.  jper  Cor.  ■  ■  >  A  ddmorrer  confefe  only  anacter  of  la^ 
and  tktt  oahf  wbca  it  U  watt  pleaded ;  hot  it  nerer  confcflea  matter  in  law  |  per  Holt  Gh.  J* 
Id.  Raym.  Rep.  i9.   Trin.  (  W.  &  M.  ta  B.  R«  citct  S,  #.  ft  5  Rep.  96. 

il!!!|^^  ^  ^  ckmurrdr  in  law^iV  never  a  coitfejhn  of  a  thing  againji 
X^pT'  '^'  roeerdy  but  only  rf  that  which  mofjlmd  with  the  roatdj  for 
tt  Is  eSL  btberwife,  *  his  ce^eilion  would  be  vam  and  flioald  not  bind  the 
ikfisdbir  Courtrp^r  Cur.  Cro.  J.  ia«  Pafch.  i  Jac  B.ILtncafeof 
t^tSZi  Arundel  v.  ArundeL . 

#ibikwUe ;  per  Andarfim  Ch.  J.   OoldiW^t*  pi.  t.  Tria«  19  Btia.  in  SpeooCPk  Cafe. 


4^  As  a  demurrer  at  common  law  did  coifefs  aU  matters  formaSh 
fkaiod\  fi>  now  by  the  ftatute  a  general  demutfe¥  does  confefs  em 
matters  pleaded  though  unformalh^  according  to  the  forms  meant  by 
the  flatutc  Vf  £lix«  5.  For  inch  forms  are  now  noc  material, 
not  being  emrefled  io  demurrer.  Hob.  233.  at  the  end  of 
pit  4^.   MieiuiaJicsijtAe  Cafe  of  Heard  v#Bri£lEeiTille. 

5  A 


■ 


. 


tDiniKcic*  $1^ 

|.  A  gtnifSt  imuffit  ifitftjh  mi  lit  ftM^)  ii  if  faidebi . 
upon  a  biU|  defendant  {rieads  pajmenty  aad  cha  plaintiff  dtmurty 
tiiat  dcmurrtr  dots  not  confefi  die  paynatnt  i  par  WartetflM  J. 
Arg.  HutL  15  Trin.  13  Jac* 

0.  I/ibe  i9indj  pUM^  ripliuiHtH^  ftc.  i^Km  whidi  Oc  deiMtrrcr  MnM«df 
ftr^i,  ifgHiy  than  ail  the  matter  which  is  contsjnad  in  Ibe  count  ^^|^'w]if* 
or  plaa  is  confefled^  but  i^  the  coimt  or  plaa  bt  filiMSi  ttien  it  bt«iy  iH 
is  otherirJfe.    %  Roll.  IL  az.   Fafcb.  16  Jac  B.  R.  in  caiik  of  •r«ni » 
Holfiird  r.  Plat^  cited  per  Cor.  as  %  differanca  taken  17  A£  pi.  0.  o^'^11'!h. 

3i  IL  (».  &  at  H4  6,  .  eafeof Ok 


Coi 

dam,  »fi^  to  aJjuii(c4,  that  where  title  ter  the  Kin|  w»i  c*Metfle4  fti  tfiatplei,  on  whick  Hio 
pltiiM  demvf ltd  (fcai  liMrc  thie  qoeSioa  was  aof  ^acilion  of  Ifai  Itkf'a  title,  iMcanfe  ilie  ^o» 
%r«t  fiot  |0o4« 


heU 


•  On  a  fciri  facim  u  npntt  £  faiinf  t$  B.firn  marhi  ta  bo 
I  at  C*  reciting  that  there  was  an  ancient  marlctt  long  bdbro 
kept  at  R.  within  half  a  mile  of  C.  and  diat  there  Was  an  ad  quod 
damnum  taken  out  before  the  new  patent,  anj  the  iniiutft  there*' 
upon  taken,  found  it  not  to  be  to  ^  damage  of  $xsfy  and  that  it 
was.ezecttt^  by  fiirprise  and  without  nodcej  and  mat  notwitb* 
(landing  jt  was  to  die  great  damage  of  the  foralsr  market,  &c. 
to  this  fcire  facias  B«  dtm^mJL  But  the  Ld.  Chaikellor  Finch 
faffifted  by  North  Cb.  J.  of  C  B.  and  Jones  J.)  |ava  iudgmenc 
for  repealing  of  the  patent ;  for  the  return  of  &e  Writ  of  ad  <iiiod 
damnum^  Was  not  conciufive,  and  here  tf  tig  dimkmr  it  is  4mi- 
/fftd  u  hi  U  thi  damage  ^ftheftmur  marJUu  a  Vent.  344*  Hiil. 
31  &  32  Car.  a.  in  Canc«    Sir  Oliver  fiutler*s  Cafe. 

8.  Indebitaius  ajfumffit  for  a  botfe  fold  for  20K  The  Jk* 
fendkm  pUadid  within  agi*  The  plaintiff  replied^  that  ^  fild 
JUm  Us  nsffi  fir  bis  tmtVimtncj  t$  carry  him  about  his  mceffiny 
affairs  i  to  which  the  difeadant  demurrid*  And  the  fole  quel^ 
tion  was,  whether  an  af^on  would  lie  againft  an  in£uit  for  money 
for  a  hoife  fold  t  It  was  urged  on  the  defendants  part,  that  anr 
infimt  was  chargeable  only  for  neceflaries,  as  meat,  drink,  clothes 
lodging,  and  education,  and  cited  3  Cfo,  175.  i  Cro*  Ayliff  v*  • 
Archbold*  Latch.  169.  But  the  Court  were  of  a  contrary  opi* 
nion,  for  the  plaintiff  having  arerred,  that  he  fold  him  Vbe  horfe 
to  ride  about  upon  his  necefEvy  occafions,^  and  die  d^endane 
hzviijt^€$nfifid  it  by  bis  demurrer,  iC  muff  now  be  taken  to  bt 
fo ;  ifdie  defendant  had  traverfed,  dien  the  jury  muft  hate  Judged 
of  it^  whether  it  was  neceffiuy  or conrenient,  or  not^  and  folike* 
wife  of  the  price  of  the  hone^  iwdietfacr  it  was  exceffiire  or  no* 
Jud.  pro  over.  nifi.  Freem.  Rep.  531.  pi.  715;  Mich*  i68o* 
Au-ber  v.  V  iaecnt. 

9*  An  aAion  on^  die  eafi  hrmsght  upon  an  inland  bill  of  e««  1  Silk.  ttj. 
change^  in  i|riiich  die  plaintiff  declared  1^^  ^saal  Ojfbm  in  tkii^ 

fsttmn^  for  tno  bearer  to  bring  the  aSioo,  te.  and  upon  a  de«  \^\y 

Inurrer  to  the  dedaradoir  it  was  held|  that  the  defendant  having  Skia.146.^ 
demurred,  witbtut  traverfing  th§  iufimi^  he  had  diereby  confoffid  f^^^rdi       * 
there  was  fuch  a  cuftom,  ^ough  10  truth  t^^ere  was  not,  and  for  [^^^  °<' 
that  reafon  the  pbiatiff  lad  judging  I  for  thougjb  the  Conrt  takes  <2o«^*  to*. 

.notice  5*c.ha*  . 


s.  p.  dofs    notitQ  of  itIiQ  law  of  -mc^htots^  ^  jis  f^Ft  of  die  Uw  of  EoglaiiJ^ 

^•*M6d?  X®^  they  caanot take. nojttf^; of  tfe cuftprps^^f.  particular  places  j 
36.s.c.ad.  and  this  cuftoBi  as,  {^t  (oaik.iji  $h^  declaration)  being  fuf&cient  to 
Judged  ac-  maintain  the  action,  and  the  defendant,  confeffing  it  by  his  de« 
•uidinjiy^  mynrcri  he  has.  given  judgniicllt..iigfu.nft  himfel£  3  S>dk.  68,  69. 
pl'  5-    Paif9h.-5  .W^•^a•  B..R..;  jl^dges  v.  Steward, 

8.  If  a  thing  be  laid  bj^  w^^pf  ^ifcriptim^  which  does  not  lu 

inprdcription^  3lld  it  be  fleo^urrcd  utxto,  that  does  not  coofeis  it ; 

\  '  f pr  ir  tb»  be,%Tfiourfe  pf  thp  .cq^|  it  is  law,  and  if  it  be  law  we. 

.1 .   .      are  to  take  notice  of  it.    Per  Holt  Ch.  j.  dbi$er.    <a  Mod«.573. 

Mich.  13  W.  3. 

g.  Demurrer  confefles  nothing  but  Hjohat  is  materially  alleged* 
Arg/and  feem^  admrtted:  '  12  M6d.  578:    Mich.  1*2  W.  3. 

10.  A  demurrer  is  admitting  the  matter  of  fad,  lince  it  refers 
the  l^^  urifing  anihrfa^  to  the  ,judgment  ^f  the  Courts  and  ihere^ 
fyre  the  fa^^^is  taken  .to  be  true^on  fuch  demurrer,  or  odierwilb 
the.  Court  has.  no  fc^ndatio/i  on,  which  to  make  any  judgment.  * 
Oilb.jiift.Qf  C.£.  55.    "/   .'    / 


(T).:.Geaejral  Demutjrer. ;.  what  is  aided  by  ic 
*     '   '    •         •      Duplicity,  •     .      '  -  ^ 

$.  p.  For  r.  TTE  who  demurs  for  double  plea  cannot  demur  by  the  com^' 
double  pica  '  JL  X  \n6ri  demtirrer  that  thfc  pica  is  Infufficient,  but  ought  tt- 
u  no  eaufe    p^^/^f^  ttrtbmur  fir  the  doublenefs ;  for  a  doable  rfek  may  be  found. 

for  demurrer  ^   /  4-    '  i     "^        \   r     c       ^»_  ^  •  •  i    -^     i    ^ 

generally,     ^  fufficicnt  plea,  unlels  for  the  mconvemence,  that  the  one  may 

Br. Double   be  found  for  Woi  and  the  other  againft  him*;    per  Fortefcuc. 

f/^^^*;P'-^3.  Br.  Demurrer,*  pi.  7.  cites  37  H.  6.  6.        -      .    . 

6.^6.       '       2.  In  cafe  of  a  general  demurrer,  he  fhall  have'  benefit  of  every 

thing  mentioned  fn  the  record,  or  of  every  point  given  Wm  bv  the 

law,  but  otfrerwJfe  in  a  fpecial  demurrer.     Per  Montague  C5h.  J- 

Pi.  C.  66;    Mich.  ±  E.  6.  in  Cife  of  Dive  v.  Manningham. 

3.  Upon  a  general  demurrer,  he  that  demurs  fhall  have  ad- 
vantage of  ^'double  pleCn  -  Palm.  232^.  cites  it  as  refolved,-4  Eliz. 
Aycr  V.  JoyWer.  ■  -  • ' 
Upon«g«-       ^,  If  one  demdrs  generally  to  tf  double  plea^  it  is  not  good  at 
^^Im  du-  **5  ^y  >  P^^  Anderfon  Ch,  J;    Gouldfb.  52.  in.  pi.  i.    Trin. 

plicity  it        29  ^^^-  '  *        "       T 

nt  fatal. 

Comyns'i  Rep«  n^%  Palbliu  ;3  W*  3-  B.  R.  in  Cffy  of  Lamplagh  v«  Sjior^tdge. 

•  5.  At  this  day  by  the  Jatute  of  Eliz.  where  there  is  a  ^^ 
without  a  colour^  a  plea  amounting  to  a  general  iffiee^  Or  a  douUi 
plea*,  the  demurrer  to  fuch  pleas -ought  to  be  fpecial ;  >foiif  there 
be  only  ^ant  of  form^  a  general  demurrer  is  nit  Jiffficienty  a$  it  was 
at  the  common  law.  The  law  rcjefls  double  pieas,-  aJid  pica* 
amounting  to  the  general  iiTue ;  becaufe  they  are  fuperfluous,  and 
incumber  the  roll.     Lex  rejicit  fuperflua.    Jenk.  133.  pi.  72' 

6.  In  trefpajij  kc^  tie  defendant  as  to  the  force  and  arritiy 
pliadtd  mt  guilty^  without  frying  <sf  d^  hoc  posit  fe  fuper  patrianh 


MMH 


s^r 


♦ 


€mi  plHiJid  m)tr.  to  the  tre/^/s ;  the  pkintif  Jkrimrrei  to  this  ple^ 
fw  that  it  Vfas  dfiubhj  in/ifficiinty  and  vmntid  firm  %  per  Cur.  the  * 
want(etde  hoc  ponit  fe  fuper  patriam)  //  matter  of  firm^  and  » 
therefore  the  plaintifF  ihall  not  have  advantage  thereof  upon  this 
demurrer,  without  (hewing  it  for  caufe,  and  for  that  reafon  judg-  ^ 
ment  was  given  for  the  defendant*    Sid,  21 6.  ph  20*    Trin* 
16  Car,  2.  B.  R.    Thacker  v.  How- 

7«  In  demurrer  for  duplicity^  it  is  not  fuffiidlent  to  demur  qida  [  528  ] 
iutlex  eft  or  duplicem  babet  materiam ;  but  the  party  jitrv/?  Jl>tw  Comym't 
txfAerein  ^  for  the  ftatute,  by  requiring  to  (hew  caufe^  intended  ^i^^^i^A 
to  oblige  the  party  to  lay  his  finger  upon  the  very  point ;  pei^  C^id  Mr   * 
Holt  Ch.  J,     I  Salk.  219.  pi.  5.    Pafch.  13  W,  3.  B,  R.  Cur.  ic 
Ljimplugh  v.  Shortridge.    .  '    wrdingiy. 

8.  By  the  4  &  5  Jnn,  i6.  no  advantage  can  be  taken  upon  ^e^tiu 

a  general  demurrer,  of  fvch  faults  in  form  as  would  be  cured  by  ^^"^^j 
verdiHy  but  fucb  defe£b  in  pleading  are  aided  upon  a  general  jeofalu  (Q) 
demurrer  by  that  ftatute.     10  Mod.  251.  348*    Trin«  13  Amu 
and  Hill.  3  Geo.  i.  B.  R«    Cole  v.  Hawkins. 

9.  Debt  was  brought  upon  a  judgment  in  C.  B.  and  the  decla^ 
ration  was  EffexfciF.  though  the  judgment  w^  at  We(hmnfter» 
and  therefore  the  a£lion  ought  to  have  been  brought  in  MiddUfex  ;  : 
the  defendant  demurred  genetally.    It  was  urged,  that  this  was 
aided  by  4  &  5  Ann.  cap.  i6.  that  the  laying  the  a^on  in  a  wrong  ' 
county  goes  only  to  the  form  and  courfe  of  proceeding,  and  not  to  . 
die  right  of  2L&xotk  \  that  if  a  trial  had  been  in  this  cafe  by  an  EfTex 
jury,  it  would  hay,e  been. good  after  a  verdi£t;  yet  the  ftatute  16  * 
and  17  Car.  2.  aids  only  fuch  defers  as  do  not  hinder  the  Court  > 
from  giving  judgment  according  to  the  right  of  the  adtioii,  fed  > 
non  allocatur  \  for  the  4  and  5  Ann.  does  not  give  any  remedy  upon 
demurrer^  but  in  matters  of  the  fame  nature  with  tbofe  which  are 
there  fpecified.    Judgment  for  the  defendant.     But  plaintiff  was 
afterwards  allowed  to  difcontinue  on  payment  of  cofts.    Comyns'a 
]^ep.  305.    Mich.  5  Geo.  i.  C.  B«    Hedgethprn  v*  Thurlock* 


(U)    Peremptory.     In  what  Cafes* 

I.  XJCTHEN  the  demandant  or  plaintiff  demurs  upon  pica  to 

•  VV  the  writ  pleaded  by  the  tenant  or  defendant,  the  judg- 
ment is.  not  peremptory  to  the  tenant,  but  a  rejpondeai  oujler. 
Thel.  Dig,  238.  •  Lib.  16.  cap.  11.  S.  i.  cit6s  Mich.  31  fc.  3. 
Brief  343.  Notwithjiandlng  that  day  be  given  till  another  term^ 
cites  34  H.  6.  9.  Afl'.  i.  6  E.  3T  241.  5  E.  3.  20.  and; 
22,  H.  6.  63. 

2..  Where  the  demurrer  is  upon  the  caufe  of  removing  the. 
plea,  the  judgment  is  peremptory  to  the  defendant.     TheL-Dig. 
239*    Lib.  i6.  cap.  II.  S.  9.  cites  Mich.  27  H.  6*  4. 

3.  In  ^ntry  fur  diiTeiiin  demurrer  upon  plea  Jo  the  ^frit^pr  to  the . 
aStiom  of  the  writ^  is  not  peremptory,    B|^  Peremptoryi  pi.  68. 
citcsi  34  H.  6.  8. 

VojitVIL  Q.q  '^Contra 


4*  CMra  if  iffnt  h  dieredf  pined  and  triid  per  fii^^lSh  i» 
peremptory  to  the  teiiaiit|.  anit  ontf  to  the  writ  asr  t»  dit  (tt^ 
oiAiidaRt.    Ibid. 

5*  Cuf  in  vita  of  four  acres^  of  land  in  D«  th\B  unamfimM 
U  tie  miij  ihnt  thi  ismandant  bimfi^  had  recmm^t  ^nt  mr^ 
fortdtX  tho  d^add  .agtii^  the  tenant,  ant  mtwrtd  upemalm 
pleaded  in  the  affife  to  the  writ)  and  the  demandant  pt^dii  a^ 
i/kpfettbat  the  tenant  Jhall  net  Jky^  that  P.-  in  ^hicb  the  rii¥OHy 
ty  the  dffife  was  had^  taas-  a  bamUt  ef  ZX  upon  wbicb  Arcy  lA-    - 
mkrred.    Per  Lttiktbon,  this  is  only  a  n^^muleas  oufter,-    But' 
Mpyle  fiud  yes,  [that  it  was  more]  fbr  vou  Were  at  ifihe  itir  the 
tui  in  vit9,  4nd  Ibis*  plea -wast  }d«aded  fx>  the  writ,  viz^  th^  re^ 
Covery  of  the  parcel  by  the  affife  in  P,  which  is  a  hamlet  of  IX 
[  5^9  J  ^^  upon  t&e  demurrer  to  flrir  this  you  are  eftopped,  and  therefore 
the  ijne  is  taaivedy  and  <b  the  demurf er  is  pmttiptory }  for  it  is " 
not  like  to  a  plea  pleaded  in  abatemene  of  the  writ  beM«  iflim 
Joined  a|id  demurrer  had  upon  it^  which  ail  tb)e  ju(tfces  gfMMd^ 
quod  nota,  and  fo  fee  that  demurrer  ttp^n  a  diiaiery  ptea  etfiet  iffka  • 
jneieiis  ptrefnptery ;  for  it  is  pleaded  to  avoid  die  iflue',  akd  tn 
ifGie  tried  is  always  petemplory.    fr.  Peremptory,  pi.  45«  ciMs 

2  £•  A.  ID.  ' 

6b  Uemurrer  open  plea  to  the  wrk  pleaded  after  ijgiii  jwinid 
Is  peremptol'y  to  the  tenants  TheL  Dig.  239.  Xrib.  i6.  t^  ii. 
S4 IX.  citea  Trin.  2  £•  4.  II. 

7*  In  appeal  it  was  iaid,  that  if  the  defendant  demurs  ttpM  a  pht^ 
which  is  adjudged  againjl  bim^  he  JbaU  he  hanged^  quod  feit  cckf^ 
ceflum ;  but  this  does  net  feem  to  be  ^  pleas  te  the  writ  wbicb 
alte  not  in  bar*     Br.  Demurrer,  pi.  17.  cites  14  E.  4.  y. 

8.  Ifliie  being  joined  upon  not  guilty  in  bat^ry^a^  thi  afp^  a 

at  Huntingdon^  the  defendant  pleaded  an  ncccrd  withmt-ediepHg  \ 

fatisf action ;  to  which  the  plaintiff  demurred  \  and  the  plea  being 
certified  upon  the  back  of  the-  poftea,  the  plaintiflF  gave  the  de- 
fendant a  rule  to  join  in  demurrer ;  but  the  defendant  Tefufu^i 
the  plaintiff  entered  judgment,'  and  took  the  defendant  in  execu- 
tion. The  Court  held  that  the  defendant  refufing  to  join  in  de- 
murrer, the  plaintiff  might  lawfully  enter  upon  his  judgment* 
Freem.  Rtfp.  252,  253.  pi.  267.  Pafch.  1678*  Abbot  \. 
Rugefley. 


(W)    To  the  Writ  or  Declaration.    Good. 

|I»  Tt^  debt  the  defendant  pleaded  ^equittanee^  which  bad  na  prr^ 
J-  of  any  feal^  nor  it  could  not  he  perceived  that  ever  there  wof 
erfeal^  by  which  the  plaintiff  faid,  that  becaufe  no  priht  appeared, 
no  law  fliall  put  tim  to  anfwer,  and  the  defendant  &iil^  Sir,  be* 
caufe  you  do  not  deny  that  it  is  your  deedj  judgment^  5de.  and  la- 
foe  Sfici^ial  Demurrer,     fir.  Demurrer,  pi.  5.  cites  14  H.  4^.'  yi. 

•  2.  In  difceity  if  Ae^e/endant  pleads  not-  bis  deed  in  dAfkpm^ 
en  obligation^  and  dmurr  in  law  upon  the  dtflarathn,  tkS  ic*^ 

ffUMer- 


muirer  is  v(Hd>  and  the  plea  ihall  be  taken,  per  PrUbc    Br.  De» 
tnurrer,  pi.  i.  citcs^  IJ.  6.  lo.,,  ■       ■  r, 

3,  So  in  the  wnf  ff  difcnt  dw  dtftk^an. 
nutitrs  and  vrf*ri  vutrt  tthtr  perjem  than  tl 
ftf»f  MddhMni indihif  fhnntif'fiitd,  t^ ii 
tir  Jlrm&  pirfint  wht  vnrt  rttumtd-  vpoit  ik 
Slid  to  the  pwa  plckded  b^  the  mapner,-^.  u 
Ae  replieiiiQrt  AbU-fhuid,  and. tile  doniurr 
are  aF  i1^  wIikA  flWt  preceed,  viz,  by'-exaif 
<rf'  tbofe.  who  appeewii  i   for  wtiere  tUe  fbei 


th<if»  stfet&e^,  >^)iO'Wei>erefairiwd  in  tfacfirfl;  -aftoii)  tfae  banie» 
&aU'iiot,tW«e  «*e(«cM  te  the  contnirjF.     Itri4>       \_-   '  '    ■'-- 

4.  'Tref^^  tfm  htrft^  snd  briJ^  tigrried'aumt  ^H.^Si  ^^nlb 
9^  i0ho  fiiii^liat'^ Itimfitf  l»aj  t^/Mf-ptJfe^M-*^        fn^tt 

Mr  difimiant  rttM*  tbtm  at  ***■  timr  tftbt  trtfpafi.    Tie  ^Jitmiig^ 

fii4,  ^at^i  fi.  S.  named  itt  the  i/ar^  and'  Ii.  S,  »»m  ftahtti'^^ 

art -tnt  AtdiH^  fame  ptr/gn,  and  hat  divtrii  aHd-trt^fhdpitndtf 

ij  tbt  maiaiert  ne  law,  &c.  ahH  ji  tit  ^v*iifS  detHari-td  nt  famj 

Mid  Ae  ophiKm  of  ^1  the  juices  was,  that  the  plea  iVBB  good, -and 

weH  pleaded,  hy  wftlcb  tbe  ptamtitf  had' writ  to  inttulre  <iP  dte  da^  '    ' 

iiMge**    fer  4/  ikr  n'unt  dedirt  »/  ibt  A/iwferW,  it  it  -nnfiffd^  £  53*  J 

itat  tht  tnt  and  fbt  other,  art  tirt  and  At  faikt  petfa'n'i^ 'foj^  if       "  '"'       . 

AChcmtfey  ^cK  ithc  ^truidbM  mrg^  hsve  taken  ifRrd  ttpoh  i^ 

and  by  the  nient  dedirc,  the  plea  of  the  defendant  is  iiot  good^ 

bi^  jtipounts  tQ  not  guilty.     |jr.  Dc.T;ii(rFer,  pj.,1?.  pit^^iJ-E. 

4-  7- 

5.  Trt/pafi  ij  H.  B.  guardian  of  the  tbantery  tf  B.  ami  tbt 
eiaflaiMi  iSfrttf,  the  defendant  Jaid,  tiatmt  H.  £.  vnit.Jiife^H  j 

ftt^  end  Ita^  t»  tbt  diftndatit  fir  jtaiu,  uihki  yt  etittmatty  taU 
gam*  etkm  M  tb(  platMiff  far  the  tf-M  tf  lift,  tf  the  (^m.  And 
titt  plaimijp /aid,  that  tit  /aid  H.  B.  amd  tkii  H.  M.  ^navdi^t. 
t^c  ant.  («■  and  tbe  fame  ptrjtn,  amd  ntt  divers,  a/id  tint  tit-  Jaiil 
U,  3,  mevcr  had  any  thing  in  the  /aid  land,  unii/t  in  right  tf  tbt 
Aamt^rj  e^anfaid,  and  ta  ike  fhrt  pitaded  by  *^^  mauntr,  and  ^ 
4imti»ved,  iiz,  andfb  a  good  dcmuiccr  by  the  difcUfing  ef  ihe  fpf 
tial  matltr,  3.a^  otherwifu  not.,  Br.  Deoiujrcr,  pi.  13.  otte&  ^I- 
'^■  ♦■I'*-  ,  . 

6.  The  itfendant  iknmrrtd  fpecial'y,  bteau/tht  vjat  tranflated  Bf.Birr.pI. 

tt  aiiti  ofatuthtr  btnfr  after  the  making  cf  the  aiiig-tlion,  amd  tbe  p'^'*" 
gaadj  did  net  etmt  to  tht  laft  baufe,  and  la  Jemurred.     fir.  \)e~ 
Biurier,  pi.  9.  cites  3  H.  7.  11.  t. 

7.  In  a  demurrer  t*  »  dtciaratian,  it  is  not  ennugh  to  fay,  quod  , 
caret  faring  hut  tbe  patticuiar  want  ^ /vm  ntujt  be  Jhetvn .    2  Ld.- 
Swin.  Rep.  809.  Mich,  i  Ann.  B.  R.    Shonridge  v.  Lamplugh. 

«.  A  feirt  fatiat  wai  brought  in  C.  B.  to  which  the  defm£iiU' 
dtpif/rrtd  M  tt^a  dtfioKatign.  The  pi  intitF  joined  in  dcmuner^ 
ami  Jn&ftB  thM  hk  wrjt  ic  ffj^d,  and  judgment  was  eiven  fuc  .Hie 
pbifltiff.  h,ttqf  mu  btougbt  ia  8.  R.  anil  ihere  nm  ju^ipant 
was  affirmed.  2  Ld.  RayFn.-R«p.  1504.  Tiin.  ^3  Gao-l.  and 
iGm,  2.  B.  R.    £]ake  v.  Dodemead. 

Q.q2  (X)     To 


sv^  pttmwti 


'I 


(X)    To  Pleas.    Good. 

N  niffanci  4igainfi  thrift  the  one  pUadii  in  har^  and  tauiber 

_    madi  default^  ^d  the  third  faidj  thai  the  land  extended 

into  tw$  ether  viils  net  named  in  the  writ,  judgment  of  tbe  writ. 

The  plaintiff .faid%  that  be,  tube  pleaded  te  tbe  writ^  bad  nothing 

in  the  .fran/ttenement'i  and  therefore  te  the  plea  pleaded  hy  tbe  manr 

9$er^  &c«    foj  be  tube  is,  net  tenant  te  the  franitenement  Jball  mi 

flead  (hisje.tbe  vnit.    Br.  Pemurrer,  pi.  ai*  cites  5  £.  3,  lo.^ 

a.  In  debt  apen  arrears  of  account^  die  defendant  tendered  bit 

b$Wt.eni4  PT^d  that, the  plaintiff  be  examined^  and  upen  tbe  exa^ 

eninatietif  it  was  fesmd  that  tbe  matter  lay  in  aeceunt^  and  upon 

this  the  defendant  pleaded  in  har%  to  which  the  plaintiff  faid^  that 

imfmueb  as  tihe  defendant  prayed  examinatien^  tubicb  examination 

is  found  againft,}iis^^  therefore  te  the  plea  pltaded  by  the  nUmner^ 

&c.  and  {o  ^demurred  \  for  to  his  pretence  diis  is  peremptory.  Br* 

Demurrer,  pL  22«,  cites  X0;H*  6.  ai« 

So  If  tie  Mw      3,  In  precipe  mod  reddat  ^gain/l  ttue^  if  the  ene  takes  tbe  entire 

7i^'u^y,  ^*^*Ky  qndveuchps^  &c.  abfque  be^  that  the  ether  any  thing  bas^ 

mL^dis  *  the  demaxdant  nm  Jay^  that  both  are  tenants  as  the  turit  fuppefes^ 

im  Aar,  aSf-  and  demur  upen  the  voucher^  'and  this  is  good  iflue }  for  the  tenant 

V^t^m  ^^'^^^^  travers  before*     ^^^  Iffucs  joines^   pL  6x.   cites  9 

thing  bat,      %•  4>  3^* 

the  demand" 

ant  may/ay^  that  bbth  are  tenanh  at  the  tuni  fi^p«feit*  and  demur  nfem  the  tar  pleaded  hj  the  mt 

alone,  per  Catelby  and  Liulctoo.    Ibid.  Bf.  Pemurrcr,  pL  a6»  cites  S»  €• 

♦  • 

£  53'  1  4*  In  fermeden  againft  baren  and  feme^  the  laren  fer  his  feme 
pleaded  nen  tenxrey  and  the  baron  teek  tbe  entire  tenancy  and  vouched^ 
Sec.  Califby  faid,  the  baren  and  feme  tbe  day  of  tbe  writ  pur^ 
cbafedf  were  tenants  ef  the  franktenements  in  Jure  uxors s^  &c*  £t 
hoc,  &c«  and  te  the  veucber  demurred.  Per  Littleton,  in  affife 
againft  feveral,  if  the  one  takes  the  entire  tenancy  atid  pleads  in 
bar,  the  plaintiff  may  fay  >that  he  holds  jointly  with  the  other,  and 
ta  the  plea  plead  by  the  manner*  Br.  Demurrer,,  pi.  ao*  cites  9 
£«,4.  36.  and.  22  H.  6.  44.  accordingly. 

5*  In  debt  upen  an  obligation  with  diverfe  conditions^  if  the  de^ 
ftndant  fays  that  it  is  indorfed  upon  fuch  ceHdition^  and  Jbews  ene 
only^  which  be  has  performed^  iht  plaintiff  may /ay  that  it  is  indorfed 
upon  this  condition  and  others^  to  which  tbe  defendant  has  not  anf 
fweredy  and  therefore  to  the  plea  pleaded  by  tbe  manner^  ice.  and  de* 
murred  i  for  otherwife  he  ihall  lofe  the  advantage  of  thofe  con* 
ditions.    Br^  Demurrer,  pi.  x8«  cites  2Z  £•  4.  78* 

6.  Trefbafs  of  goods  carried  away  in  B»  The  defendant  juftified 
in  Sn  in  we  fame  county^  abfque  hoc  that  be  is  guilty  in  J9«  Vavifor 
laid,'  5.  it  a  hamlet  of  B.  and  to  the  plea  pleaded  by  the  mansser^  ne 
ietw^  bcc.  and  well ;  for  now  he  has  jufiified^  and  alfe  f  leaded  net 
guilty  as  appears  by  the  replication,  and  therefore  a  gooa  denutfrer* 
&r.  Demurrcri  pi.  14.  cites  22  £.  4.  50* 

7.  So 


SDemuttcr;  tit 

7*  Sf  in  affifi  the  itfeniant  pUaiei  feoffiiuni  sf%Ni  an£  gave 
icbur.  The  ptatntiJTfiidy  that  the  fati  /•  tf*  andtbi  tiaintinare 
-one  and  the  Jame  pefjM  and  net 'diver Sy  andt0  the  plea  pleaded  9f  the 
manner  no  law  (hall  put  him  to  anfwer,  &c* '  And  a  good  demur* 
rer,  by  which  Suliard  pleaded  over  another  plea.  And  fo  fee' 
Jpicial  demurrer  by  declaration  of  the  /pedal  mattery  and  upon  this 
concludes  with  demurrer.    Br.  Pemurrer)  pK   t^  txVc^  %%  ^. 


^tu 


replevin  the  plaintiff  declared  in  a  place  called  S*  in  B. 


The  defendant  Jaidy  that  his  father  waifeifid  of  lOO  acres  rf  land 
in  B.  called  m.  and  died  fetfedy  and  the  land  defcendedy  &c.  and 
avowed  for  damage  feafanty  abfque  hoc  that  he  took  them  in  the  place 
called  S[  and  demanded  judgment  of  the  writ  and  prayed  return^ 
and  the  plaintiff  faidy  that  the  lOO  acres  are  fo  well  known  by  the 
name  efS.asoi  the  name  of  M*  and  that  the  place  called  Sn  and 
the  100  acres  called  M.  are  one  and  the  feme  placcy  and  net  diverfe^ 
et  hoc,  &c.  And  to  the  plea  pleaded  by  the  manner^  &c.  No  law 
Jball  put  him  to  anfwer.    Br.  bemurreri  p).  8.  cites  I  H.  7.  It. 

o.  Replevin  of  taking  in  a  place  called  B*  in'  N*  tUe  defendant 
jujtified  in  a  place  called  S*  tn  N.  afore/aid  for  damage  feafani 
abfane  hoc  that  he  is  guilty  in  B.  the  plaintiff  Jaidy  that  the  place 
is  known  by  the  one  name  and  the  other y  ana  to  the  plea  pleaded  by 
the  manner y  fife,  and  demurred.  Br.  Demurrer,  pi.  19.  cites 
s  H.  7*  21. 

10*  Replevin;  upon  demurrer  the  cafe  was,  that  the' plaintiff 
in  bar  to  the  avowry  Jhews  that  the  land  was  copyhold  land  grants* 
able  in  poffeffon  or  reverjion  for  iifty  or  in  f*e^  and  that  the  lord 
granted  the  reverfton  unto  him  after  the  death  of  JV.  wha  woe 
tenant  for  lifcy  and  Jhews  the  death  of  W,  whereby  he  entered. 
And  it  was  hereupon  demurred ;  hecaufe  he  did  not  Jbew  Ae  be^ 
ginning  of  tF^s  eflatCy  nor  by  whom  W.  had  the  eftate  granted 
him.     And  it  was  held  to  be  no  caufe  of  demurrer,  becaufe  it 
is  not  the  plaintiiF's  title,  but  matter  of  conveyance  thereto  ^ 
wherefore  it  was  adjudged  for  the  plaintiff!    Cro.  J.  52.' pi.  24* 
Mich.  2  Jiic.  C.  B.    Lodge  v.  Frye. 

'  II.  Debt  for  rent.  •  The  defendant  pleads  nil  debet  and  fo 
iffue  joinedy  and  at  the  day  of  niii  prius  the  defendant  pleads  fuod 
puis  darrein  continuance  the  plaintiff  relea/ed  to  him  and  does  not 
name  at^  place  where  he  releafed,  (o  as  no  ifllie  could  be  taken  ; 
and  to  Alt  the  plaintiff  demurred.  And  it  was  adjudged  a  fault 
incurable.  Freem.Rep.  II2.  pK  132.  Trin.  1673.  Gardner 
t.  Bloxanu 


(Y)    In  what  Cafes  a  Demurrer  makes  *      I  53*  ] 

Diicontinuance* 


the  S.  C-  and 


53* 

the  Coart    ^e  dofetidttit  ^lunt^ined  his  demurrer^  and  put  At  matter  uppa   - 

difcoJltilio.  *<^  ^°"^^-     ^^^  P^"^^^  ^^^  **  ^^.  *«  aitcoHtimifia  Vy  the 

mcc.  {lilainttff's  not  joiniiig  in  deintirrer>  But'dehjiiirrvig  tt|>6atUe'de- 

ienciants  demurrer  j  For  therfe  is  ho  '^fffercrice  l^tWeto  pleaflihg 

over  when  iflhe  is  oftered^  and  not  joining^  in  demurrer  but  pTead- 

ing  dveri  hQj^  are  ^ike  and  make  a  difcontinuance.  .  i  Sa!k* 

21^.  £l.  4»    Trfn.  is  W,  and  M.  in  6.11,    CkhipbellV.iSl.  John. 

tSalk.599.      2.' In  fcifi  facias  $h  a  Judgment '  s^nh  the*  defehdaht,  he 

v**^oJd"*^  P^^^^^  *''  '^^timnt  no  ^et^f  cation.     Tfte  plaintiff  dtmurni  in 

win,&c.tbe  ^^ ^*     RcJfQhdeas  oufter  was  awarded.     Afterward  the  ko^inSant 

fcire facias   plgaHiJ  the  fdmt  mutter  in.  bar*    The  'plaintiff  )Umurrid\  and 

ih"  rfii/r^  Carthew  took  .exception,  that  there  ^vks  a  cb'fcpntinuance  here  i 

f^  defend*  becaufe  upon  the  plea  in  abatemcht  thf  {Aaihtiflr  liad  cdocluSed  ^ 

4i«/,andwaa  Hisdemurier  as  if  it  had  been  in  l>ar*    Sed  non  allo'catur.    For  * 

{Ir//;  And  •f'^"''  /^^  defendant  pleads  a  food  plea  in  aiat^erit,  and  ibe 

per  Holt      plaintiff  replies  new  matter^  he  ought  to  maintain  his  writ ;  Ittt 

Ch.  J.  oa     if  the  defendant  'pleads  an  Vlpled^  though  the  plaint^  riplies  and 

p7Jc\dentf,  ^^'^^M^'  '«  ^^^9  '^  i^  »^^  material.   Ld.  Ilaym.  Rep.  J9J.   Mkh* 

where  it  is'    10  W«  .3.     Lug  V.  Godwth. 

againfi  the 

defendant  bimfdf  h  Ibottld  be  ^tn  Ut  pMefhv^t  wK^f  ktah/  fie^a,  tt  XtMSl  hcftm  ^ 

parte  J  and  this  iviH  fceoitcik  tbt  prcccdcntt.    ■     ■    Utt  Moo  s«i|.    huak  v.  Gi|^wia«  S«C.k 

that  in  (cire  fachs  cfcccptioo  was  tSkta^  that  whereat  it  was  faid,  **  fctit  judicium  pro  mtfis'ilc 

cuftogiia  in  hac  parte,"  that  it  &ould  have  been  **  to  ca  parte.     But  <*  inW  parie,    Waa*beld 

good.  f 

s* C. cited       j«  A  dtNnunrer,  iis  afi  iflite,  im^  ttmprij^  tbewbOeiimtsrin 

A^g.  tos^  ^^  ^^  '^  ^^  ^  ^^  omitted,  it  is  a  dilcmtaRuance,  4kn«fe 
cnd'ios^,*  the  whole  matter  is  hot  brought  before  the  Court.  Am-  aU. 
and  admit-  R»yfn.  Rep,  I02I.  ffilK  2  Ann.  B.  &•  ia  cafe  of  Cwft  t. 
Ch.*"!"  B"^<>^  <^i«cs  Ydv.  5.  6.  [Trin.  4^.  Eire.  B.  R.]*  Johntei  ▼. 
•Seeiit.     Twrnef. 

Continu- 
ance, &c.  [£.  4.]  pi.  It.  S.  C* 

If  the  de-  ^^  ^  demurrer  tf/  in  abatement  to  a  teplieaiion  to  a  'flea  in  Bar 
i!^"abaiel^**  IS  Dot  a  dtfcontinuance,  though  the  plaihttlF  mi^t  have  taken 
meat,  then  jud^ent  by  nihil  dicit»  2  Ld.  R^ih.  Rep.  1623.  Rill*  a  Ann. 
«;.*••■       B.R.    Crofs  V.  Bilfon. 

dtfcoouna* 

ance,  and  the  phtntifF  might  take  judgment ;  bnC  heverthelers  he  was  not  thmia^  lia  ^  It,  AhI 
therefore  had  hit  ele£lion,  and  might  join  in  demurrer,  and  the  Court  apon  this  joinder  fliail  give 
htm  judgment  in  bar.  For  the  Court  is  not  hindered  'bvfhe'  ^d'Adbfioto  df  t1)e  (d^V^r  in'aNM* 
mem  to  give  judgment,  ^s  of  right  they  odght,  upon  the  \A4bele  ^rdtok4.  4Ker>0*i.  t  StBt.^ 
pi.  8.  UicifltoBdief4^utkMi|iAtbe.Cajeof  Crob'v.  Bilftni.   : 

5«  In  ttifpafs  the  defendant  demurred  afttr  iffue  joined  upon  di 
injuria Jita  propria  abjque  tali  cauja,  it  is  a  difcontinuance  and  ill, 
2  Ld.  Rayou  Rep.  ii^2, 1483.  Paich«43  Geo.  i.  fi.  R.  AfleCt 
V.  Vincent, 


(*)  "Ti 


IUH4 


^^3 


(Z)    To  Pleas.    Where  a  ftajjr  of  Proceedings.  • 

-I.  TN  waft  it  was  agreed,  that  where  a  man  Joins  tffui  for  par t^ 
A  and  demurs  in  law  for  pari  he  ftsdl  not  hav^  venire  facias 
or  writ  to  in^uin  of  the  waft^  or  %»rfi  to  in/iusri  of  the  damages 
till  die  demurrer  De  adjudged.  Br/ Demurrer,  pi.  2.  cites  4^ 
E.  3.  Fj.  ' 

'2.  Jn  fcire  facias  per  Huls  and  Tirwtt^  where  a  mzn  Joins  ijfut 
for  pars ^  ai}d  demurs  for  the  refi^  the  iflue  {hall  be  Q-ied  before  the 
demurrer  adjudged.     Br.  Demurrer,. pi.  3.  cites  ii  H.  4.  5^. 

3,  Where  they  are  at  iffue  for  fartj  and  at  demurrer  for  thi 
rejfy  the  ijfuejhould  be  tried  firft  to  enquire  of  the  damages y  fo  that 
judgment  may  be  given  after  of  aU  at  ohe  and  the  feme  time,  peir 
Tlitrn  et  non  rtcgatur.    Br.  Demurrer,  ph  4.  cites  it  H.  4-  75* 

4.  In  trefpafs  of  heafls  taien^  the  defendant  p/eaded  t^  parcel  mi 
guilty f  and  to  the  reft  another  plea^  whereupon  the  plaintiff  de^ 
marred  and  ^efrjt  ijfue  was  found  againft  him  by  Hifi  friusy  an4 
he  prayed  judgment  upon  it,  and  had  it  before  the  den^ufrer  tried, 
and  fe  fee  the  iflue  tried  before  th«  demurrer,  and  Judgment  alfa 
before  that  the  demurrer  was  difcufled.  'Br/Demufrer,  pi.  23^ 
cites  32  H.  6.  5.    . 

5.'  Trefpajs  upon  anno  5  R.  2.  the  defendant  ple4ided  not 
guHty  to  part  and  fo  to  iffiic^  and  pleaded  anothwr  plea  pfihe,refl^ 
w)iereupop  the  piainttiF  demuned  in  law^  and  yet  venire  facias, 
iflited  to  tr.y  the  iflue.    Br.  Demurrer,  pi.  lo.  cites  3>£.  4.  a. 

(A.  a)    Demurrer  to  Part,  and  Pka  to  Part* 

I.  JF  aciX¥Ui  in  action  demurs  for  party  and  joins  iffue  for  the  reff^ 
i  venire  facias,  or  writ  of  inquiry  of  damages^  or  writ , of  waft,. 
or  the '  like  fliall  not  iflue  before  the  demurrer  be  Iried,  by  reafop- 
of  the  damages.    Br.  Trials,- pi.  129.  cites  48  £.  3.  15. 

2.  In  fcire  facias,  if  he  JoIks.  iffue  for  part  and  demurs  for  party 
the  ifliie  (bdl  be  tried  before  that  the  demurrer  fhajl  be  adjudged^ 
per  Huls  and,  Tirwit    Br.  Trials,  pL  24.  cixes.  11  H.  4.  5. 

« 

{B.  a)   Ju4gment  on  Demurrer  on  Plea  to  tbe  Writ, 
or  on  Plea  in  Maintenance  of  the  Writ% 

1.  npHE'  judgCRent  upon  demurrer,  //*  iihe  action  lies  without 
1   Jke^ing  J^cialty  ^  noty  it  is  peremptory  to  the  tenant! 
^hel.  Dig.  ^38.    Ltb.  16.  cap.  ix.  S.  4.  cites  Mich,  rft  £•  ^ 
JO.  Jf6.  and  in  diverie  other*  books ;  but  it  is  to  the  a^jon.    * 

2.  Where  the  plaintiff  Jhews  matter  in  his  repiicaftm  varying 
from  the  mertier  comprijed  in  his  writ,  and  the  defendantfor  this 
variance  ileaumds  judgment  of  the  writ  and  demtrs^emxpon^ 

Q.q  ♦  the 


*534  Deimittet; 

the  judgment  againft  the  defendant  ihall  be  peremptory,  if  Ae 
Court  awards  againft  *  him.  Thel.  Dig.  239.  Lib*  i6*  cap.  ii. 
S.  5.  cites  Hill.  32  £.  3.    Bar,  261. 

3.  In  ajjifi  9f  nnt  charge  in  Warblington,  the  deed .»/  tii 
grant  was  t9  takt  apud  Warblington,  and  by  t^e  daufe  of  the 
diftreis  liberty  was  given  to  itfirain  in  other  tenements  al/o  in 
another  county^  &c.  for  which  jsufgment  was  demanded  of  tba  writ 
for  the  not  naming  of  the  other  tenements^  &q.  upon  which  was  a 
demurrer,  and  the  judgment  a  refpondeas,  and  not  peremptory* 
Thel.  Dig.  238.  Lib.  16.  cap.  11.  S.  3.  cites  Trin.  41  £.  3. 15. 
Charge  6.    41  AfT.  3. 

4*  In  debt  the  defendant  fiewed  forth  fuperfedeas  of  the  Chancery^ 
tijiifying  that  be  was  a  menial  fervant  of  the  Chancellor^  Sec*  and 
demanded  judgment  if  the  Court,  &c.  and  the  plaintiff  tendered  to 
avery  that  be  was  not  his  fervant^  &c.  which  averment  was  re- 
fiifed  by  the  defendant,  by  which  he  was  awarded  to  anfwer. 
Thel.  Die.  239.  Lib.  10.  cap.  11.  S.  i^  cites  21  H.  6.  22. 
But  fays  mat  this  exception  goes  to  the  jurifdidion. 

5.  In  pracipe  quod  reddat  of  renty  the  tenant  pleaded  a  darrein 
feifin  in  the  demandant^  to  which  the  demandant  faid^  that  be  was 

not  feifedy  &c.  And  the  tenant  pleaded  plea  containing  matter  to 
eftop  the  demandant  to  fay  y  that  he  was  not  feijed  of  the  renty  upon 
which  plea  the  demandant  demurred  in  law,  and  adjudged  againft 
the  tenant  that  he  (hould  anfwer  over,  for  it.  was  not  peremp- 
tory. Thel.  Dig.  239.  Lib.  x6.  cap.  xx.  S.  x6.  cites  Mich* 
34H.  6.  8. 

6.  The  judgment  upon  demurrer  upen  plea  to  the  jurifdiSion 
of  the  Court  is  only  a  refpondeas.  Thel.  Dig.  239.  Lib.  x6. 
cap.  II.  S.  12.  cites  Mich.  35  H.  6.  4. 

7.  The  demandant  and  the  prayee  to  be  received  were  at  iffue 
vpoffthe  counterplea  of  the  receipt y  and  afterwards  the  prayee  pleaded 
that  the  demandant  had  entered  after  the  laji  continuancey  &c. 
Upon  which  the  demandant  demurredy  and  it  was  adjudged  that 
he  recover  feifin  of  the  land.  Thel.  Dig.  239.  Lib.  16.  cap.  H* 
S.  10.  cites  Mich.  37  H.  6.  2. 

8.  It  is  held,  that  irfler  demurrer  in  laWy  if  the  tenant  makes  de^ 
faulty  petit  cape  (hall  be  awarded.  Thel.  Dig.  239.  Lib.  l6* 
cap.  IX.  S.  13.  cites  Pafch.  8  £.  4.  4. 

9.  In  an  aSion  of  debt  upon  a  bond  in  C.  B.  the  plaintiff  de» 
elaresy  quod  cum  the  defendant  at  London,  &c.  per  quoddam  fuum 
pbligatoriumy  &c.  omitting  the  word  fcriptum*  The  defendant 
pravs  oyer  c^  the  bond,'  and  it  is  entered  in  haec  verba,  and  ple^ 
in  bary  that  the  plaintiff  had  not  fpecified  the  bond  according  to  the 
aSf  of  parliamenty  and  the  plaintiff  demurred*  It  was  moved  that 
this  was  a  eood  plea  in  bar,  for  it  was  a  temporary  bar.  H 
this  be  no  plea  in  bar,  yet  now  by  the  demurrer  die  pnintiff  bat 
confeffedy  that  be  has  notfpecijied  the  bond,  and  therefore  the  Court 
cannot  give  judgment  tor  him  i  for  by  the  expreis  words  of  the 
^  of  parliament  the  debt  is  not  recoverable.  Trevor  Ch.  J* 
As  to  the  demurrer,  though  it  does  confefs  the  matter  of  not  fye^ 
cifying,  yet  that  ihall  not  hinder  the  plaintiff  from  h^viog  hi$ 

judgment , 


juigMitttt iScr mutnt $f  m  fiaijkaihn likeaU  oAer matfierSi wmji 
bi  ukin  aivautagi  ^  in  m  regular  tvaf  and  iy  pr$fer.  pUadingm 
2  LtL  Raym.  Rep.  1055^  1056.  Micfa.  3  Ann«  B.  R. ,  Cople/ 
V.  Dehunoy. 

For  more  of  Demurrer  in  Getien]>lee  )amettfUneRtanil3[eo(ilfl{f, 
^IcaHf  nSSt^  l^lta  and  3>amm:er,  and  other  proper  Tides. 


(A)  UDeoDan])* 


C5353 


I.  TF  a  man  be  driving  a  cartf  and  the  cart  falls  andkiUs  a  man, 
Jl  the  cart  and  horfes  are  a  deodand«    Hale's  Hift.  PI.  C.  420. 
cites  8  £.  2.    Corone,  388. 

2.  And  fo  if  z  cart  runs  over  a  man  and  kills  him^  the  cart  and 
horfes  are  forfeited.    Ibid*  cites  8  £.  2.    Corone^'  403.    3  E.  3.  ^ 
Corone,  326*  342. 

3.  So  if  the  timber  that  bangs  a  hell  falls  and  kills  a  man^  the 
timber  and  bell  are  both  forfeited.    Hale's  Hift.  PI.  C.  420. 

4*  If  a  man  be  getting  up  a  cart  by  a  wheel  to  gather  plumbs^  Hawk.  PL 
and  neither  the  cart  nor  horfes  moving^  the  man  falls  and  dies^  66  caiPi^. 
neither  the  cart  nor  horfes  are  forfeited,  but  only  the  wheel,  s.  6.  ftys  it 
Hale's  Hift.  PI.  C.  422.  cites  8  £•  2.    Coronc,  409,  wfaidtbat 

^  ^  .  if  a  fhip  by 

a  fall  fftMD  which  t  piaa  is  drowned  10  the  frdh  watcr»  fiiaU  be  ibrfcited ;  but  not  the  merchandize 
therein  becaufe  they  no  way  contribute  to  hit  death ;  and  by  the  fame  reafon  it  is,  that  if  a  maa 
getting  up  the  (katts  of  a  waggon  falls  to  the  ground  and  breaks  his  nrck,  the  horfes  and  waggon 
only  are  forfeited  and  not  the  loading ;  becanfe  it  no  way  contributed  to  his  death ;  for  which 
caafe,  where 'a  thing  not  in  motion  caoTet  a  nan's  death,  that  part  only,  which  is  the  immediate 
caufe,  is  forfeited.  Bot  if  be  had  been  killed  by  a  bruife  from  one  of  the  waggon  wheels,  being 
in  motion^  the  loading  alfo  would  be  forfeited ;  becaufe  the  weight  thereof  made  the  hurt  lh« 
,grcate».««iScc  pi.  i7« 

5*  If  a  man  falls  from  an  hay^rick  whereby  he  dies  it  is  fiud 
(siotB,  not  adjured)  dial  it  ihall  be  forfeited.  Hale's  Hift* 
PI.  C.  422.  cites  3  E.  3.   Coron.  348. 

6.  If  a  man  be  killed^  the  property  of  bis  goods  are  in  bis  oxecuton 
or  addiiiiiftrators,  and  are  not  deodand,  per  Belk«  Br.  Propertyy 
pi.  42^  cites  8  R.  2.  and  Fitzh.  Indidment^  27. 

7*  If  a  man  kills  another  with  my  weapon^  the  weapon  is  for* 
foited  as  deodand,  and  yet  no  default  in  me»  unleft  for  not  better 
keeping;  it  from  bim.    Br.  Forfeiture  de  terre,  pi.  IX2«  cites 
Doo.  &  Stud.    Lib.  2.  cap.  51.  fol.  157. 
'   £•  If  0iy  horfefhrikes  a  nian>  and  afterwards  Ifellhim^  and  after- 

wards 


260.  k    Mii:^«  4& '5  £M^  in  CaiTeof .Hald^  v.  fietit 


Cro.j.48|.  ^,  If  a  maa  ridit^  in  -^  mer  i6  4b«vir|ifdi>y'tli£  vUnet  rf  Urn 
ctendoii't  ^'^'">  ^^  faddm  flux  df  water ^  the  horfe  (hall  be  no  dtttbnd. 
Ctfe  fcems  Per  Montague  andf  Haughton,  J.  2  Roll.  R.  23.  Patch*  16  Jac. 
?K*l^\  B-  R«   The  Ki»g  V.  dit.Lord  .Camndilh. 

AS.P.heia  ^^ 

accordingly  per  tbt.  Cur,       ■    -Ror  the  water,  \tA  sotthe-liorfe  wai  tiw  cmlCt  of  im  ^icttli. 

Per  Cor.  Foph.  136.  Anon.  Tceins  to  be  S.  C. 

If  the  hor^  tarry  hit  rlde^- further  into  the  rivtr  than  he  tvoMttd^  fo  that  by  the  depth  or  ftreogth 
•(  the  ftream  he  h  drowned,, there  the  horfe  (hall  be  a  deodand.  Per  Haughcon  J«  •  Roll. 
Jtcp.  a^.  But  if  the  horfe  r^r««i;  him^  and  thtjkrnim  tarried  him  to  a  mitt%  and  the  f  ^oheel 

of  the  Mdll  kUied -kimr^A^  horfa  and  4hc  -«i^4iacl  ^e  both  forfoifd.  Xu«4  far  -P»IUirfao  di.-). 
ID  Imvc  been  fo  adjudged  1  Salk.  aao.— Bot  then  this  throwing  muft  not  be  by  the  viotence  of  the 
water,    s  Salk.  aao.  eites  Cro.  I.  4S3.     Lord  Chandois'a  Cafe.  Hawk.  PI.  C.  66.  cap.  tfi. 

S.  6.  fayai  tt  feema  clear,  that  wncn  a  man  riding  over  a  river,  is  drowQc4  through  the  violence  of 
fbc^ilrctm,  the  horfe  it  not  forfeited :  beciufe,  not  that,  but  the  waters,  cauled  bis  death. 

f  Haft's  Uift.  PI.  Cr.  420.  S.  P.  cites ^  £.  t.    Ciuom,«8o. 

I  **£  10.  A  man  was  hanged  by  a  bell-rope  in  the  church ;  the 
CoSt*^vi-  9<*«ftion  was,  if  the  bell  (hall  be  forfeited  ?  The  Court  vras  di- 
ded  the  bell  vided.  Lev.  136.  *  Trin.  16  Gar.  2.  B.  R.  The  Kmg  v.  th« 
being  fixed;  church- wardens  of  Axminfter. 

Wit  procefs 

was  naycd  till  the  Cottrt«aic  further «dvi(ied,  and  it  was  no^  moved  agaio,.andfoJtbole  of  Asaii^er 
cmoyea  their *bel  Is.— --'Raym.  97.  >S.'P.  -and  feema  to  W  S.  Jf.  adjornatnrv  ■  ■  '  Prr  Holi. 
€b.  J.  a  bell.caanot  Jie.a.dmdand.  ^^tod..tfi7,.  Trb.^iAftn.  9.ik..Obi9er.~----^K&Mrk. 
PI.  C.  66.  cap.  a6.  S.  5.  fays,  that  it  cannot  according  to  the  \px  icfqluifP0|  nnlcfa  it  waaifemcd 
before  the  acasdent  haj^enc.d. 


1 1 .  '^  Aor  or  gate  which  per  vim  venti^  (i^c^  'fHls  anfofe 
forced  upon  him,  is  not  a  deodand.  Ajg.  qood  fcyit  coQCefTam 
per  Cur.  Sid.  207.  Trki.  i^  Car.  2.  B..^.  in  Cafe.ofthe  King 
V.  CroiTe  and  Dabb)^,  alias  Axminfter  Pari(h's  Cafe. 

12.  If  a  jaek'Weigbt  fails  and  kilisa  man,  nothing  is  fiatfeited 
but  the  weight,  and, not  the  jack  which  moves  it,*becaitie  .part 
of  die  freehold.    Arg.  Bid.  ^07. 

In  a  great  13.  Part  rf  n  had  (f  tfrtn  with  the  earth  killed  a  man,  ad- 
r;^;<^;^/*  jydgod,  that  nothing  IhouU  be-forfeited  but  that  1  part ^bkli  ML 
wtb/eii    Arg.  Sid.  207.  cites  i%  R.  %.    Fit^h.  Forfeiture,  20. 

tfoma  miner 

and  killed. hiai  i  only  that  parcel^  and  the  whole,  was.  fqifelt^  for  a  depdand.    Jeok.  64*  pi*  i>* 

citea  S.  C. 

14.  Sail  of  a  windmill  killed  a  man  as  it  was  tom^  ^di  die 

wind.    Arg.  Sid.  207.  cites  it  as  held  per  Clench  and  Fenner,  J« 

that  the  fail  (hall  not  be  dtoiiand,^bccaofe  it  is  fardel  J0f  the  irank« 

tenemcfit,  and  (hall  ao  to  the  :heir  and  not  to  idie  vcxecutor. 

Clench  faid,  that  the  Tinea«Hghthe  forfts^tod,  1>ati^nDer  denied 

k,  heoaxife'  it  pafticipafees  of  diaiM|ir«  •ftthe.^il  itftif. 

Prynn's       .    I5«.  In- aqua  dulci^i  fl^ptmayiecomtti  ie^deaidykaAmfiaierftai^  m 

Abr.of      in  aqua  falfa,  being  aiiiarm>4f  die  feayiio  deodanj  ef  the  ik^^ 

^iii«^io.  ^y  P^^  ^^  '^)  thoupjb^iK^^bci^y  be  drowned  ootof  it^  or  odier- 

^t  E.*         wife  come  by  their  £atb  in  'the  (hip,  he09H|fe  oti  fadi  'WBtef8,.'fliipc 

Numb  73.  gud  ^ther  veffids  0xe  iibbjeiSr-ta  fuoh^danters  upon  the  nig^ng.wmSy 

tion^aH^^*   in  refpeS  to  wind  and  tempe(t;  and  ^is-diverfity  att  oiir4mcieitt 

aofwcH      hMrjrer8  4o-^ee..ki|^a«l  it^lMs  iHOfe<'<efpeoMyy.ifp«:^in.4be 

rarliament 


P^lMippt  KoUsi "i^erC)  fifxyxj  pttition  it  ym  dcfir^^ .^  Thatif  *  ^^tm^ 

il  nottta  ^aijbcp,  lh?it  iqjr  iwn  or  boy  fliould  Tic  drowned  by  aVill  cSS'^L. 
qut  6r  any  tbipy  boat,  or  ve9eL  they  (houlfl  be  ino  ^^odandsi  t^^/iiUk 
vhicttfvpol)  the  Kii^g)  bv^reat  advice  of  his  Judges  and  Coiiofiu  ft^mb.ioii« 
iailoc4  irilBielaws,  madcaDrwcr^  The  ihip^  boat,  or  veflcl,  bdqg  ri^^XT* 
lipoii  ihe  fea,1houl(i  be  ii^u^^ed  no  deooand^  but  beiqg  upon^  •afwer«»- 
fnttk  river,  it  (houlilbe  a  deodand,  but  the  King  will  fhew  fivour.  "   "*  ''* 


There  iwMibitiidiaor  ^rf  ellwr  fotefitos,  ii|K)ci  ibe  Uhe^oottaimi^lUi  if'mt^'* 
parliament.    2  MoUoy,  225.  cap.  i.  S.  13.  th^Tik^^ 

♦itiftn  Mm 
Mfvcf.wu%^  Wd.  ^cpf?.   1  H.  |;  JIuiBb.  ^.  t|ttiik«  ^u<w  mi4  tofararfp  ^P.gwnc  pouii» 
3  Idft.JftS-  and  c^ct  the  Taoie  pctmons  in  the  FArliament  Rolls. 

'^llmr.  #1.  €.  «6.  «tp.''«€.  S.«.  Iiyf  k  If  agreed  hy^U,  that  i  Ifatp  iii  fik  'wMer*  whedier  m 
t^MBirffKi^  wtrtlna  thc>o<i|r  of  t  coimtr»  Iroi^  wiiidi  a  ttiaa  &Ui  aniii  iimnmAt  is  not  for. 
feiicat 'h«<aMfc  pcrfQAs«re  cootiimsMyxitpoCed  t#  (b  pany  |KrUsyCliii;<be  Jaim  iffifUlet  fticb  miC- 
fi6rtuik»%appcniqg  Cbcie»  rather  to  them,' than  to  the  *ihip. 

• 

a6i  A  flrip  lying  tt  ^K-edriff,  in  the  county  of  Eeni^  vc^r  the  ^ 
Ib'ore,  b  be  "careened  and  made  cleaOi  ^  happened  that  one  ojF  the 
i^Q>w^bt9  beii\2  at  work  under  ber  at  low  wates,  ihe  vd&l 
1[ihentonii^  afide)  fortuned  to  turn  ever  the  cpntraiy-^id^^y 
mc^'  of  which)  the  fhipwii^  was  lullcS  ;  uikui  a  trial  at  Jai;^ 
vAere  die  queftibh  was,  Whe'tbeir  /£iV  Je&dana  did-itkng  U  th^ 
Earl  of  Salifbury,  who  was  Urd  rf  the  manor  lying  contiguous  to  tht 
fidcauAtte-fho  itmn  400s  faifo^<or  Cb  the  lAmamc^  «s  a  matter  not 
eranted  out  of  the  crown  ?  In  that  cafe  it  was  relblved,  that  the 
Blip  was  a  deodand,  and  the  Jury  thereupon  found  a  verdid  for 
Lord'S:dtfbutV>*thsrt  tfm  ihffle  iHd  belong  to  bis  mtodr.  2  MbHoy, 
225.  cap.  I.  o.  13. 

jy.  A  cart  met  a  waggon  loaded  upon  tie  roady  and  tbo  cart  T  <37  1 
ondiavouring  to  pafs  by  the  waggon  was  driven  upon  a  high  bank.  Hawk.  Pi. 
and  overturned^  and  threw  the  jperfon  that  was  in  the  ^rt  Juft  be-  ^-  66, 67. 
fore  the  wheels  of  the  waggon,  and  the  waggon  run  over  the  man  l*'^  *^' 
and  killed  him.    In  the  home  circuit  this  was  referred  to  Pollexfen  it  is  a  gl^ 
Ch.  J.  and  Gregory,  and  they  gave  their  opinions,  that  the  cart,  "«'>!  ruiet 
waggon,  and  all  the  horfes  are  deodands,  becaufe  they  all  moved  ^^  ^^'^ 
ad  mortem.     I  Salk.  220*, fil.  -%.   Cafe  «f  ^he  Lord  0/ the  Manor  iMn|^ 
ofHampftead.  Aiich'i#th© 

occafionof 
a  man's  death,  is  in  motion  tt  the  time,  not  onlythst  part  thereof  which  immecliately  wonnds 
him,  but  alt  things,  which  move  together  with  it,  and  help  to  mahe  the  wound  more  dangerouSt 
aic  fer&iled  alio  i  for  the  mk  is,  that  Bmnla  jtt^fme  mavemt  Md  mmrtm/mt  dxU^ndm* 

w 

18.  It  is  laid  in  the  books,  that  if  a  tree  fall  on  the  branch  of  Hale's  Hift. 
another  tree^  and  both  fidl  to  die  ground,  ana  the  branch  kills  a  s.^  p^*cic^* 
man,  die  tree  and  the  branch  are  both  forfeited,     i  Salk.  220,  a  e!  •• 
in  Cafe  of  xiie  Inji  of  .tbe*  Manv  of'  UaoiBfteadi  Coronc^ 

♦       1  .      t  .      %    t  ,  4  f  h.  44.*  fi   i  •'  Jtt^L 

I 

Mt  Influifif ion  befprethe  coroner  luper  vifiim  corporis  ^nd^?*^:?!' 

Ah^  Aow 

I)e$4ii(e  J^ 

1/flircb  wve^&^lo  be'»dld,.and  ideo  not  capable' prWiig '~S^^ 

iLM^m.  ^U\per!HQltChJ,  A  m  i$  tknown  aiingin:.:St3l, 


Sif  iDtftrnxti 


to  tfct  Irae-  hw,  and  lb  are  the  paits  thereof;  and  tfaerefere  if  fhe  owner  oft 

«i^«^*of\  '  ^^^  ^^  ^"^  ^"^  ^  ^^  milUftones  to  pick  6r  gravel  it^  and 
ntu;  a  bcfi  deWfes  the  mill,  while  the  flone  is  fevered  frooi  it,  yet  it  ihall  paft 
^*^^S  ui  as  part  of  the  mill ;  and  a  bell  cannot  be  a  deodand*  £t  pet 
&c!might  <>^n^$  ^t  procefs  upon  the  inquifition  flay.  6  Mod.  187* 
bc'deo.      .Trin.  3  Ann^e,  B.  R.    The  Queen  v.  Wheelen 

dandailRit 

^y  tlielittcr  itfbliitioiu  they  cannot,  iitilera  they  were  fevered  before  the  aeeidcat  happeae^. 

20,  If  the  party  wounded  JUs  mt  of  this  wound  tvitbin  a  fear 
and  a  day  after  he  received  it,  diere  &all  be  nothing  forfeited,  for 
the  law  does  not  look  on  fuch  a  wound  as  the  caufe  of  a  man's 
death,  after  which  he  lives  fo  long ;  but  if  the  party  dies  within 
that  time,  the  forfeiture  (hall  have  relation  to  the  wound  given^ 
and  cannot  be  (aved  by  any  alienation,  or  other  zGt  whatfoever, 
in  the  mean  time.    Hawk.  PI.  C.  67.  S.  7. 
Bat  where       21.  Nothing  can  be  forfeited  as  a  deooand,  nor  Uifid  as  (iich, 
toediibc.  *iU  found hy  Ae  coroner's  inqueft  to  have  caufed  Ac  death  of  a 
fore  the       mail ;  but  aftei"  fuch  inquifition  the  Jbirijf  is  ankuerabU  fir  tU 
iaquintiott,  value  of  it,  and  may  levf  the  fame  on  the  town  where  it  fell,  and 

^w^fili^' u  ^^^^^^  *«  '«?«C/^  ^«<f *'  ^^  fi^  '*^  ^^^  ^f  »^    Hawk.  P.  C 

nontha         67*  cap»  26.  S.  8« 

after  fooad 

the  {ame.  faeh  after-findias  waa  a  good  juftifcatlvn  la  tt^bafi  MgalM0  thf  effieer\  bec»aie  af  tba 

Xdatioa  to  the  death.    Kelw.  69.  "b.  Mich,  ai  U.  7.  ^,  K. 

For  more  of  Deodand  in  general,  fee  other  Proper  Titles. 


t538  3  t>epartttre4 


(A)    Departure  in  Pleading.    What  is# 

5.r.Mr  It  A  DEPARTURE  in  pleading  i/fiud  to  be  vAen  ihi 
^^  J* .  ' 'x\  fecond  pled  contains  matter  net  purfuant  to  bis  former^  and 
plf <  *Mkh.  ^^^^M^^  ^^  thefame^  and  thereupon  it  is  ealUd  a  decefiSf  be- 
n*Car.  ••  caufe  he  departs  from  his  former  plea;  and  therefore  whenfoeiriBr 
C.  B.  the  rejoinder  (taking  one  example  for  all)  contains  matter futfefueni 
£^ihi  ^  '*<  '^^^  ^f  '*'  ^^''J  ^^  not  fortifytng  the  fame^  thift  i$  rcgu- 


mumt 


J 


hAy  «  dqwrtufC)  becaufe  itleavct  ibe-fonaas  apd  g^ei  to  ano^Mr  ^'m^  <* 
itaitter.    Co.  Litt.  304.  ».  ,    \f^^£* 

and  gtTCf  t  colour,  the  JtwumJMif  htit/rt  himfiif  iy  a  Jjnfineut  Jrtm  4ht  tmoKi  bim/elfi  th« 
fUiMtifumnt  fy,  thmt  that  ftogmtnt  vmu  mfmt  ctnditioHt  mnd  tofitiu  the  coaJhim  ^•ra»  for 
that  Inoold  be  a  clear  departure  from  bit  bafi  becaufe  it  cootaint  matter  fubfcquent.  Co* 
Litt.  304.8. 

But  in  an  aflifei  if  the  ttmnt  pletit  In  Ur  that  we  y*  S»  vm*  plfid  tmd  ^feofftd  him^  Sccm 
•nd  Cbe  phimiffjhettftd  tUt  he  him/elf  vmu  filfid  infee^  wntU  hv  J.  S,  Jffeifidt  ^h9  imfkofed 
iSt  ietum^  mmd  he  re^eMered^  the  d^tndawt  vmjf  fUad  4  relem/e  tf  the  fUUuig  t»  J,  S*  tor  thia 
doa  fortify  the  bar.    Co^tiu*  i|«4«  a. 

.  %*.  ^simortianctfitr  die  itnant  pUaJkd  fine  ani  ,mn€laim  in  $bt 
iimandant^  and  he  faii  tb^  be  was  within  agt  at  thi  tirm^  ice 
and  the  tinant  pleaded  anther  fine  and  nmclaim  when  ,tbe  de^ 
m^ndani  was  fffittl  age^  and  ^vas  not  received  to  it,  the  reafon 
feems  to  be  inaunuch  as  it  is  a  departure*  Br«  Departure  de  fon 
pie,  pt.  17.  cites  2  Afl"*  6. 


A  .-     - 

his  day,  and  therefore  is  a  departure  from  his  day,  per  opinionem,  i-itt.  Rep. 
by  which  he  maintained  his  hrft  day.    Bn  Departure  de  Ton  ple>  ^^^'r^^'^ 

pU  28.  cites  22  AC  86.  year]  pi." 

86.  feemt  to  be  S.  C.  with  thi<« 

4«  Trejha/s  by  J.  citizen  of  AC  again/1  the  bailiffs  of  S.  hecaufe  Br.  Oepar- 
King  H.  3.  granted  to  thofe  of  M.  that  thejjhould  %e  quit  of  toU  7*  Jf/;^. 
throughout  all  England^  and  the  plaintiff  came  to  S.  and  bought  a  cites  s'.^* 
ton  of  wine^  and  the  defendant  difiramed  him  for  20j.     The  de-  • 
fendant  pleaded  that  King  John  had  cuflrni  in  S.  fell,  of  every  ton 
rfwine  fold  id*  which  he  granted  to  thofe  of  S.  by  patent^  rendering 
aoo/.  and  the  plaintiff  bought  the  wine,  and  he  levied  of  him  id. 
which  is  cu^om  and  not  tolly  and  alfi  King  John  granted  that  this 
grant  fiioutd  not  be  defeated  by  ^any  charter  of  latir  date^  and  the 
plaintiff  replied^  that  contpofition  was  made  after  upon  fuit  in  B.  R. 
behveen  thofe  of  M,  and  thofe  of  8.  (cil.  Southampton,  where  it  was 
agreed  that  thofe  of  M.  Jhould  go  auit  againft  thofe  of  S,  and  thofe 
of  S.  quit  againft  them^  and  Jhevoed  thereof  exemplification  confirmed 
by  this  King  and  demanded  judgment,  and  it  was  held  there  no  f  ^39  ^ 
departure  where  he  claims  to  be  di(charged  of  toll,  and  the  other 
jtfftifies  by  charter,  and  the  plaintiiF  replies  by  compofition ; 
Brooke  &ys,  quod  miror!     It  feems  to  be  ill  pleading;  for  it 
ftems  ^hat  where  the  defendant  jufiifies  for  cuflom  and  not  for  tollj 
the  plaintiff  ought  to  have  maintained  his  writ,    Br.  Departure  de 
fon  pie,  pJ.  8.  cites  39  £•  3.  13. 

5*  Writ  of  Jcire  facias  upon  a  fine,  the  tenant  faid^  that  thofe^ 
who  were  parties  to  the  fine^  had  nothing  at  the  tifue,  ice,  but  one' 
vutsfeiffdj  que  eflate  he  has,  and  the  plaintiff  r/;^//V^,  that  J.  N,  had 
stoihtng  at  the  time  of  the  fine,  and  per  Cur.  he  fiall  maintain  the 
fine  that  the  parties  were  feifed,  thereafon  feems  to  be  inafmach  ^ 
is  ot6erwife  it  Ihall  be  a  departure.  Br.  Departure  de  fon  pie, 
pl«  3.  cites  40  £•  3.*3. 

6t  In  fcire  facias  upon  a  fine  the  tenant  faid^  that  thofe  who 
•  were 


*'..•• 


SS9- 

.were  fartiei  fr  tUtJhte  had  mtitHg  df  tie  i^^itfi^  hft  6^^ 

. .     fur  ejtati  be  basy  and  demanded  j^udgmeht  fi  4^10^  and.  t&e  fiaini 
&k^  tbat  T.  bad  mtbinf  at  the  tlttti^  4kc^  aijct  this.  U  W  ^^^mS^ 
mr  he  ««/%/  to  maintain  tbft  (ne.  /Atf/;  tbk  parfief,  wer§,  wm^  oi^ 
for  otherwife  it  is  a  departure.    Br,  Reglica^Qn,  gl*  9*  ftiflps^ 

J.  R^us of  SJlrefi^taken  h  a-  iuAaad  tu^t^tbeULef  himk 
_  _  Ic.  iaid|  he  took  them  in  one  acre  of-  umd^  wbiek  iy  kofs  Ajinfim, 
abfque  hoc  tbat  be  took  tbem  in  the  boufe  and,  tbfis^  Tbe^  the 
pl^)ntlflr  ofliglit  to  maintriQ  the  pikte  iit  ^e^punt)  hf  other  matter 
wiH  be  a  departure.  Br.  Dt^tcrr^  (fer  fbn  j^,  p(.  J2.  c^es 
30  E.  3.  32. 

flt.  Replewn  of  taking  the  fovrtb  day  of  Mty^  tbe  dejindiomt 
avowed  in  the  /ame  place  another  day  for  dlanutf^e  fkafint  in  bis 
feverqly  the  plaintiff  [aid  that  it  was  his  conttftotfy  &C«  zoi  t^-  tfai& 
it  Aah  be  intended  that  it  was  tal^ea  tilie  day  that  the  defendant 
has  avowed  which  is  a  departure  ftioiii.his  to\int^  bj  which  the 
pIsiitttflF  maintained'  his  count ;  but  it  feems  diat  in  tbi^  cafe  the 
-  defendant  otight  to  have  traverfed  tiic  day  in  the  cotiilt.  9t^  De- 
parture de  fon  p!c,  pi.  ji.  cites  4.3  E.  J.  11. 

9.  In  avowry  in  D,  if  the  plziiiuff p/eadr  hors  defim  fii  an^'the 
defendant  fays  that  he  took  them  in  £.  this  is  a  departure*  Br. 
Departure  de  fon  pie,  pi.  a6.  cites  8  H«  4*  i6.  ■  -  _ 

10.  In  aj!fi  againfi  baron  and  fem^  the  h^ron  upon  a£owne^ 
ment  made  default^  and  the  fnte  was  rtcetved  an^  ptiaehd  fi^ 
levied  to  W.  P.  and  J,  D.  and  to  the  heirs  ofW.  {sU ejlate  K.  f^ 
had  and  the  land  defcended  from  R.  T*  to  the  tenant^  an4  gaic^ 
colour*  The  plaintiff  faid,  that  J.  i>.  W4fs  thereof  Joi(ed.iA  Ue. 
etnd  infeoffed  him  ana  he  was  feipd  and  diffltifed^  oL^sJO^f^e  bAS 
that  R.  f.  had  tha  e/iate  of  the  /aid  W.  f .  and  J.  2?. .  Aai  the 
tenant  faidy  that  this  f.  X>.  is  the  fame  J.  !>•  named  in. the  fuu^ 
who  had  only  for  term  of  life  by  the  finOf  judgment  if  i;^  ftall  be 
received  agalnft  the  fbe,  to  fay  that  he  had  fee,  et  non  aUoqucuf  i 
becaufe  the  plaintiiF  had  made  title  and  trannrfed  the  qsis  ifiate^ 
therefore  the  defendant  cannot  make  departure^  ir  dit  any  thisig  biel 
maintain  the  iffue  which  he  tendered  and  which  the  qther  ha^  ts^a^ 
verfed.  For  where  the  party  pleads  a  plea  and  iraverfis  the^  ^h4r^ 
it  IS  no  matter^  if  the  matter  of  the  plea  he  true,  or  not  i  fiBV  IftP 

*    ^    cannot  fay  any  thing  but  maintain  the  traverfe.    Br*  Qcg^ytHfQ 
de  Con  pie,  pi.  4.  cites  11  H.  4.  8z/ 

1 1.  In  aJSfe  the  tenant  pleaded  releafi  of  the  plaintiffs  hfftrieif^^ 
date  at  E.  use  plaintiff  faid^  tbat  he  at  the  timo^  &c.  woe  impwi^ 
fined  at  D.  to  which  the  defendant  faid^  that  after  the  impri'^ 
fonment  the  plaintiff  delivered  to  him  the  reloafi  tH  I*,  eft  Ifirgtig 
and  becaufe  be  had  departed  from  the  place  where  tbf  d9e4  hWk 
date,  therefore  the  affife  was  awarded*  Br.  Depaf tVJir^  d«  fen  |^ 
()L  13.  cites  I  H.  6.  3* 

[  54^  ]       12.  A  man  delivered  an  acquittanee  tbiitb  dtjfpf  Jtdar4hi$Dii 
S.  P.  aad     the  other  made  obligation  bearing  date  the  i/l  day  of  Marebt  ^nti 

and  Bnaa    gation^  ond  the  other  pleaded  acquittance.    The  plaintif  replied^ 

in  every  ^bof 


prMbJUi^  AMriM^  thb  is  ^  deparmre^  &rlitf. ought  w^MHt  dMir  "^^J^ 
tbrdtftitteit:^*  fanptont  fuuvi,  &c.  dtttd  die  hrfib  da^  6f  Mkjf)  n,mf^m^4 
ei^^nriiiia  oi  MilMo^'  the  9th  di^  o#  Mar  eoneeifii  fe  tenetiyJtJb.  ^'^/««  ^^r 
Bh  dqMMe  ad«b^m  pi*  «4i.  eite^  7  H.  fe  4J.  ^^i'^* 


in  fiSj  amt ^W  t4»%».  i^ ^1^1  Ui^r 6dJ  tffm  D.  iBtfd^dkdi  atidl 
after  iX  died^  witi^  tM  iif§niam  mttr'td  m  ^Okghitr  4^  tiik^^f 
l%j  umhgmfe^bfi^  ^I>.  ^.phnniij^  f^td^  that  J.  tuafjtififtn 
fh  md  imfk^fed  ihe^Mntif  fy  wSom  he  ifH^rdd  untf  ikMit /^ 
////  iU  trtjpafiy  lUid^  Atf  pMmif  fiiid^  tiot  J.  ^^r  fif/td  tHJ 
diid  fiifid^  and  D;  ei^Hf^  imd  dUd^  ithd  t^  Oft  difenthn^  at . 
buf  if  D.  mt;tridanddhd^  i^d  afar  thh  i^inianf  ^  btir  &f  2>« 
iftUYU  a/td  fvw  fiifid'  trU  iy  fk  ptafntijr  $ufted  ppm  tohwtbt 
eitu^di  Aat  by  the  beft  opinion,  this  rejoinder  i»  z*  (teparhire ; 
/«r  Ijr  tbi  iar  tb^  ^ip  In  tail  it  ibeir  tiHi^  and  bf  th)t  rij&injd^  H>t 
dying  Jt'tfed  it  their  title.     Br.  Departure  de  ftii*  }dev'pl«  K*  ate»< 

14.  TrtfMs  $f  9  chfe  WohH  iiftd  graft  iuty  th^  dtfindant 
pbwM  bis  p^niUmment^  th«  ffaintfjf  pkadtd  tbat-  H  thtt  be 
fiuM  jwf  ha  nmutJk^  fir  bis  fithtr  tiuhfjfe  beir^  &c.  hift»ffM  bim ' 
wifb  iiuhrraklf  Vf  ihe  de^^  jutfgmeht  if  sgaihflr  (he  deed  Of  his 
anteftor,  whicir  comprehends  warmntf^  he   ftatl   be  received. 
And  the  dkfendunt  faid^  that  R.  was  Jiifed  in  fet^  and  infe^ffid  bit 
faibir  mat  bim^  and  U  iht  btirs  $f  tbefin^  and  ihtfatbtr  inft&ffed 
tbt  plaimtijfy  by  uAicb  tbe  difl/rtdant  entertd  int9  the  eht  mohty  by 
aliinatiwn  tc  bis  diftnbintancf^  and  fo^i  the  other  tn^iety^9y  fir$^ 
ieftation.     N^wtOn  faid,  this  id  a  depai^dre ;  for  by  the  bar  that 
iris*  his  fiattk^nement  he  ifitiflh  himfeif  to  the  whoky  aiid  by  the 
rifrindef  he  in^fkt  bi^/elf  6nly  to  the  moiety^  therefore  k  de- 
parture, by  whtch  the  doftndarit  rejoined  for  the  whole  fdi,  the  onf 
fiuieiy  for  the  aUanaitioh^  as  abovdj  and  the  other  for  the  dljpijtn  tv 
bim^  to^^    Ar.  'Departure  de  Ton,  &c.  pi.  6.  cites  22  If.  0.  50. 

15.  D^  upon  tinMigaflon  of  20/.  to  pay  annually  tlie  farm  of 
B.  at  $ke  fe^fi  of  Sajfor  and  St,  Michael^  ,the  phlnttf  alUigcd 
arreart  at  Eajierj  and  the  defendant  alhdged  tender  to  the  plaintiff' 
^  Bajtir  Ofki  rtfbfid  bjfhe  plaintiffs  to  which  iktcplahttiff  faid 
tbat  it  Ivor  arrtar  ttt  Afich.  This  is'  a  departure,  nnd  by  this  . 
ihey  pefbmidi  'ztost  verdid,  quod  nota.  Br.  Depsrtttre.  (hr  ion 
pfe^oL  if.  9Atc9^±  H.6.  fj. 

to.  In  l}Uare  ittfp6dit  the  pTarntifF  counted  tf  an  advoivfim  in 
grtft  and  tHf  htJvifMtd^  and  after  the  ^hurch  vof'di^and  he  prt» 
fen^i^  anf  th^  iSftnd^nt  dijfurbed  him^  and  the  bifi^,,  pfie  of  the 
itfetifilimni'fiM^  tbatht  cidinied  nothing  ^Aradmiffion,  infli- 
tttttoHi  Mi  imi^dll  at  ^diftary^  and  demanded  judgment  iftvithouf 
/^alJKf^ihna^tcc.  The  ^xtn^ff  rtpfred^  that  fui±  a  dlt%  yrar  ' 
dnd  plMi^liii  prifinttd  to  bim  bit  clerk ^  and  b/  refnfed^  rtre  Wftop 
t^tlintdy  l/bbf^tb  OtJiiyStphefinfedy  and  om  J.  tJrprefent'ed  alfoy 

tf  t;bkb  ^tStftuAM  Bit^mt  SHgh^,  and  aftir  rbrjfr  mahihs  paffiJ 

bt 


hinmii  t$IktiM  h^Jf9  ^kfif^^  ^  thM  htnfi^i  9fi&  ihit 
Jay  I  and  to  this  the  pmntlff  jM^  that  fucb  m  itr^  Mur  ibis  dmf^ 
h€  nfuind  bim  U  preUm  bh  fkrk  mid  bi  rifu£td\  imd  bjr  the 
opinion  of  the  Court  rois  is  a  departure  %  fot^hA  tbe  UJb^  jaf* 
tified  tbefpicial  difturbance  ibe  day  tbat  tbi  fhmtijf^  eampUim  if, 
€md  tbtn  tbi  plaintiff' alliges  di/iiirbanci  at  aneiber  day^  which  is  a 
departure*  nu  Departure  de  Ton  ple9  |d.  2.  cites  33  H.  6.  14* 
[  541  3  '7*  ^"  pt<tfcipi  qwd  ndiat  the  tinaat  fmd^  tbat  J»  N.  nms 
tbirirffeifod  in  fee^  and  tbat  it  is  diVifabUySic*  and  deffi/id  tbt 
fanu  land  to  bim  in  fa  and  died,  -,by  wbicb  btt-  intand  and  gave 
gcbur^  &c*  The  plaintiff  faid  tbat  J*  N.  was  foiftd  in  fie  and 
Mid  fiifidj  and  bi  tntsrsd  as  bsiry  and  tbat  y,  Jv .  ssi  tbi  time  ef. 
thi  divtji  was  witbin  tbi  agi  if^i  yiors  et  hoc»  &c.  *  The  tissant 
faidy  tbat  tbi  cuftom  isj  tbat  ivsry  infant  if  1$  y^^rs  may  devi/e 


his  land  there^  and  tbat  J*  N.  was  if  tbi  agi  if  15  ysars  at  tbi 

Cou 
rejoinder  is  a  departure,  by  which  the  difsndani  amendid  bis  pUa^ 


timi  if  tbi  divifif  &c*  and  the  opinion  of  the  Court  was,  that  the 
rejoinder  is  a  departure,  by  which  the  difitndant  amendid  bis  plea^ 
and  put  all  in  tbi  har^  quod  nota«  Br.  Departure  de  foa  ple^ 
pi.  9.  cites  37  H.  6,  5.  ^ 

i8.  In  dibt  npon  an  oUigatiin  the  difindant  faid  that  .it  woe 
inderfidj  tbat  if  tbi  defrndant  and  all  tbi  tinants  if  %  if  bis 
manor  ofD.Jland  to  tbi  arbitrsmint  of  tbi  plaintiff  of  ail  matters^ 
tbat  tbi  obligation  Jball  bi  voidy  andtbetlaintijffdid  net  maki  award 
bitwan  tbi  defendant  and  tbi  tsnantSy  kc.  And  the  plaintifffaidy 
tbat  bi  awardid  fucb  a  day  tbat  tbi  difindant  Jhould  pay  to  tbi . 
tinants  loL  by  fucb  a  day^  wbich  bi  has  not  paidy  ondoittTy  to  bef 
fure,  he  JbiWid  tbi  names  of  tbi  tinantSy  and  the  difindant  faid^ 
tbat  they  wore  not  tenants  at  the  timi  of  tbi  obligation  madt^  &c. 
And  the  othor  demurred  by  which  he  faidy  tbat  eoery  omoftban 

.  bild  an  acre  of  land  by  id.  at  the  time^  Sec*  of  the  faid  J*  as  of 
bis  manor  ofB.  and  fo  they  wen  tenant Sy  Prijiy  and  the  others  e 
contra,  and  the  beft  opinion  was  that  it  is  no  departure  to  fay  tXuc 
thev  are  not  tenants,  for  the  bar  is,  that  no  award  was  made^  &c«. 
and  the  other  faid,  that  they  awarded  that  they  fhould  pay^  i^.  to 
the  tenants  fcil.  A.  and  B.  and  the  other  uiid,  that  A.  and  B. 
were  not  tenants  which  proves  that  no  award  was  between  the 
defendant  and  the  tenants  of  J.  and  fo  no  departure  \  nota  bene. 
Br.  Departure  de  fon  pie,  pi.  15.  cites  39  H.  6.  6. 

19.  Trefpafs  bv  a  feme  of  a  box  of  e^tdentes  taken ;  dl«  difindant 
faidy  that  after  the  trefpafs  the  plaintiff  took  to  baron  B.  who  re^ 
leafed  to  bim  all  anions  and  demandsy  and  ibewcd  the  deed  as  be* 

^  ought,  judgment,  &c.  The  plaintiff  faidy  that  in  tbi  riUafo  all 
alliens  which  Jbi  might  bavi  by  thi  te/iament  ofborjirfl  bufbandy  are 
ixciptedy  and  tbat  the  frft  bufband  was  p^ffiffidy  &c.  and  made  bor 
exicutory  Sec*  and  diiJy  and  thi  tlaintiff  was  poffiffidjiU  thi  di^ 
fondant  took  tbom  and  did  the  trejpafsy  to  which  the  difindant  fiid^ .' 
that  thi  firji  baron  was  feifed  ef  ao  acres  of  land  in  B.  wbkh  the- 
chartirs  concernedy  in  feoy  and  diidfeifedy mnd  tb^y  defcendid  tithe 
difindant  as  fon  and  beir  to  hiniy  ana  thi  difendant  intend  as  boir. 
and  took  tbi  box  and  charters  befon  tbat  the  plemtiff  was  tbereof 

P^ffiffidy  et  hoC}&c«  and  this  is  a  departure  ptf  vitf»}  ^^o 

nUafe 


tA^  is  Us  loTy  and  die  Ment  and  feUiirt  9f  Ai  mdimcis  is  hit 

r^ndirtxiA  therefore  a  aeparture;  for  per  Jenny  cldurly^  re* 

joinder  ought  to  be  always  a  fufficient  anfwer  to  the  replication^ 

and  that  it  be  fubfequent  and  ih  enforcement  of  his  bar;  and  not 

to  be  a  new  matter ;  by  which  the  defendant  took  the  rejoinder  for 

his  bar,  quod  nota.    Br.  Departure  de  Ton  pie,  pi.   i6*  citea 

39  H.  6.  15*         • 

-^    20.  A  rejoinder  ought  U  havi  thife  tw§  propertieSy  that  is  to  lay,  Br.  Oeptiu 

itouffht  to  ii  fufficient  for  anfwer  to  the  replication^  and  ought  to  *"'*  ^  *J« 

ke  ftSfe^nt  and  inforctng  of  bis  har^and  not  new  matter.    Br.  S^^'c. 

Replication,  pi.  26.  cites  39  H.  6.  16.  per  Jennv. 

21.  As  in  trefpafs  the  defendant  pleaded  rAeafe^  the  plaintiflT  Br.  D«ptr« 
replied^  that  this  a^ion  is  excepted  in  the  releafe  5  for  it  was  of  a  'y*  ^f  ^  g* 
hx  of  charter Sy  the  defendant  rejoined^  that  tbofe  charters  concerned  ciwasJc/ 

four  acros  of  Utnd  in  B*  of  which  his  father  died  feifed  in  feoy  and 
he  is  heir  to  hinty  and  entered  and  took  the  charters^  and  per  Cur* 
this  is  an  ill  rejoinder  and  departure,  by  which  the  defendant 
pleaded  the  rejoinder  for  his  bar.     Ibid. 

22.  Trefpafs  upon  anno  5.  R.  2.  the  defendant  pleaded^  that  S,  f  c±%  1 
was  feifed  and  gave  to  Q,  and  bis  feme  in  tail  by  pnoy  and  that  the 

land  defcended  to  O,  as  heir  in  tail  to  the  donees  fciL  fon  of  C  fon  of 
C  fon  to  the  doneeSy  by  which  O,  entered  and  P.  was  feifed  in  tai\ 
and  died  protefiando  feifedy  and  P.  entered  as  daughter  and  heir  and 
'  had  ijffiie  the  aefendant  and  diedy  and  the  defendant  entered  and  save 
colour  to  the  plaintiff,  to  which  the  plaiiitifF  replied  and  confeffed 
the  finoy  and  that  the  land  defcended  to  C.  brother  of  O.  who  en^ 
iered  and  gave  in  tail  to  the  father  and  mother  of  the  plaintiff  who 
were  feifed  and  died  feifedy  and  the  plaintiff  entered  and  was  feifed 
till  tbe  defendant  dia  the  trefpafsy  and  the  defendant  rejoinedy  that 
after  the  gift  made  by  C  that  6.  re-entered  and  died  feifedy  and  the 
iand  defcendod  as  abovcy  and  fo  a  remittery  and  by  the  bed  opinion 
of  the  Court  this  is  a  departure }  for  the  bar  fuppofes  O.  heir  to 
the  donees  immediate,  and  the  rejoinder  fuppofes  C.  father  of  0«  ^ 

to  be  feifed  fo  that  O.  was  heir  to  C.  an.l  not  heir  immediate  to 
the  donees,  quod  nota,  by  which  the  defendant  waived  this  plead<» 
ing.     Br.  Departure  de  fon  pie,  pi.  23.  cites  i  E,  4.  4.       ^  q^  ^^^ 

23.  And  per  Danby  J.  if  a  man  pleads  feoffment  in  affife  in  bafy  304. «. 

he  fiall  not  fay  in  the  rejoindery  that  it  wasleafe  and  releafe  i  for  *;^J*^-^ 
that  is  a  departure.     Ibid.  Mar^.*^ 

24.  And  if  bar  be  made  by  dying  feifed  without  heir  as  efcheHty 
and  the  rejoinder  is  by  attainder  this  is  a  departure,  per  Choke  J* 
Ibid. 

25.  And  in  affife  if  the  tenant  pleads  feoffment  of  J.  and  the 
flaintifffaysj  that  he  leafed  to  J.  for  life  who  infeoffed  the  tenant 
by  ttmch  be  entered  for  the  firfeiturcy  and  the  ter^nt  faySy  that  afier 
thokafo  and  before  the  feoffment  J.  the  plaintiff  releafed  to  O.  and 
Us  behrsy  this  is  no  departure,  fir.  Departure,  pL  23  citet 
f  E.  4.  4. 

26.  And  if  nemnre  be  pleaded  in  af/ifey  and  the  effate  of  tbt 
pUnnHffmAiui  itCw  and  the  plaintiff  fay s^  that  boy  againft  whm  the 

V©**yil*  «»r  roaverf 
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f^icdvity  fajfeiy  had  nothing  at  the  time  rf  the  rie^erjy  anl  the 
I  tenant  (ays,  that  he  was  pernor  of  the  pronts,  this  is  no  departure; 
Ibid. 

27.  In  affife  where  the  entry  or  difleifin  is  fuppojed  to  he  hy  tf09^ 
and  the  one  dies  or  pkads  a  plea^  and  the  other  pleads  another  pled 
and  the  plaintijf  makes  tithy  he  Jhall  conclude  that  both  entered  upon 
him^  &c.  or  that  he  was  feifed  till  hy  both  dijjiifed^  and  fhall  not 
hy  till  by  the  one  difleifea ;  for  this  is  a  departure  from  his  writ. 
Br.  Patents,  pi.  loi.  cites  12  E.  4.  6.  and  7. 

28.  J.  13.  brought  writ  of  forcible  entry  againji  N.  the  iefeniatU 
faidy  that  A.  was  Jeifed  in  fee^  que  ejiate  he  has  and.  gave  colour  t^ 

the  plaintifF,  and  the  plaintiff' faid^  that  after  the  defendant  had  the 
iflate  of  A.  JV.  j8.  coftn  of  the  plaintiff  was  feifed  in  fee  wbofe  heir 
he  isj  and  died  fifed^  and  the  land  defcended  to  hiki  as  cojin  and 
heir  J  &c.  and  flic  wed  how,  &c.  by  which  he  entered  and  was  feifed 
in  fee  till  by  the  defendant  diffeifed^  and  the  defendant  faid^  that  before 
that  PT,  any  thing  had^  the  faid  A,  was  Jeifed  till  by  J.  S.  dijfeifei 
who  irtfeoffed  one  A^  who  infeoffcd  the  laid  W.  and  that  after  A^ 
diedy  ana  the  fee  and  the  right  defcenaed  to  this  defendant  as  to  the 
coftn  and  heir^  and  (hewed  how;  and  after  W.  B.  died  feifed  this 
fa?ne  N.  being  within  the  age  of  7.1  years^  by  which  the  defendant 
entered^  and  demanded  judgment,  &c.  And  per  Littleton  the  re- 
joinder does  not  maintain  the  bar,  and  then  it  is  a  departure,  for 
in  the  bar  he  faid^  that  A.  had  poffeffion  before  the  dying  feifed  ^ 
W.  B.  and  by  the  rejoinder  he  confeffes  that  he  had  no  poffeffion 
before  the  dying  feifed  but  only  a  righty  and  fo  a  departure,  by  which 
Catcfby  demurred  in  law  upon  it,  &c.  Br.  Departure  de  fon 
pie,  pi  7.  cites  15  E.  4.  33. 

29.  In  treffafs  [of  Jheep  taken']  the  defendant  pleaded  faU  in 
market  overt  by  B.  and  gave  colour,  and  the  plaintiff faid^  that  be 
bimfelfwas  poffiffed  till  the  defendant  took  and  delivered  them  to  the 
faid  B.  who  fold  them  to  the  defendant^  and  the  defendant  faidy  that 

C  543  ]  ^^^  plaintiff  fold  them  to  B.  and  B.  fold  them  to  the  defendantj  and 
per  Cur.  this  is  a  departure ;  for  by  the  bar  he  is  to  bind  the 
plaintiff  by  thefale  by  the  law^  without  conveying  from  the  plaintiff^ 
and  by  the  rejoinder  he  conveys  from  the  plaintiff  by  which  he  omits 
the  fale  in  market  overt.  Br.  Departure  dc  fon  pie,  pi,  24*  cites 
j8  E.  4.  24. 

30.  And  in  trefpafsy  if  the  defendant  pleads  feoffment  of  B.  and 
ffives  colour  J  Sec.  and  the  plaintiff  fay  Sj  that  he  was  feifed  till  by 
B.  dijfeifedy  and  he  entered^  and  the  defendant  fays^  that  the  plaintiff 
releajed  to  him^  this  is  no  departure  per  Brian  and  Collow  s  for  it 
is  purfuant  to  the  firft  matter.    Ibid. 

31.  Entry  fur  diffeifin  againfl  the  baron  and  fewu^  the  iaron 
faidy  that  E,'  was  feifed^  and  leafed  to  him  for  life  of  E,  and  gave 
colour y  &c  The  demandant  faidy  that  before  that  the  faid  C  any  I 
ihing  hady  the  tenant  was  feifed  and  infeoffed  A,  who  tr^eoffed  tie  1 
demandant^  who  was  feifed  till  by  the  tenant  diffeifedy  and  after  the 
tenant  infeoffed  G.  who  leafed  to  the  defendant  as  in  the  bar  >  the 
tenant  faidy  that  E.  leafed  to  him  at  will,  and  efier  the  tonosit  Mr- 

/eojid  A.  who  infeoffed  tht  dtntandant  as  in  tbf  roplicaiioM^  amd  ^^ 
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ibe  tenant  entered  nfen  the  demandant^  npM  whem  B.  entered,  and    \ 
a^iar  Uafed  to  the  tenant  fir  tife^  as  in  tie  har^  ^^  it  was  adjudged 
a  good  rejoinder  and  no  departure  from  the  bacw    Br.  JDeparciire 
dc  Ami  pie,  pi.  25.  cites  18  £.  4.  26. 

32.  Trefpafe  i^  affault  and  battery^  1  yuif  Anne  I  E.  5.  the  de^ 
femdant  juftified  ky  the  affault  of  the  plaintiff  hiajeif  at  another  day^ 

mbfyue  hecj  that  he  was  guilty  before^  §r  after  ibis  day^  the  plaintiff 
{etidy  that  de  fen  tort  demtfnf^  &c.  this  is  an  ill  replication ;  for  by 
this  he  departs  from  his  firft  day  and  therefore  ought  tejay  that 
guilty  mode  ^  firma^  Sic,    Br.  Replication,  pi.  67.  cites  a  K.  3.  1 1. 

33.  If  one  intitles  himfelf  to  land  by  feoffnunt  of  y,  J.  and  de-  But  Oiwdy 
fendant  pleads  that  before  the  feoffment  J.  S,  was  attaint^  now  if  ^;^*J""jJ 
the  plaintiff/hews  an  a^  of  parliament  annulling  the  attainder  \  this  •  diverfity 
16  no  departure  \   for  the  inatter  of  the  title  is  not  changed,  but  bnwcca 
r«nains  as  it  was  at  firft,  viz.  by  the  feoffment  j  per  Popham  Ch.  J.  ^"'i^/J, 
Yelv*  14*  cites  3  H.  7.     Selienger's  Cafe.  fUintifft 

art  hound 
t0  a  prtcifefirm^  and  i»  Vfbicb  they  mre  n«t  as  infirmedoMt  if  the  demandant  htitles  bimfr^fiy  a  gift^ 
•nd  the  icnant  pleadi  nf  dona  par,  the  demandant  may  rep/y  and  Inforce  the  count  tind  mainuin  ii 
Sy  a  rrroveiy  in  value^  ^  fie  dtdit^  according  to  3  H.  7.  5.  and  thu  la  no  departure,  becaui'e  the 
/|»laiotifF  ill  formedon  ia  bound  to  a  prccifc  manner  and  iorm  of  couDiing;  but  10  9&\on  upon  the 
cafe  It  is  oihcrwife;  for  as  his  cafe  is,  fo  ihe  plaiotifF  mufl  declare*  and  confrquenclv  tn  chiscaf# 
the  piaiariflF  (hould  have  declared  upon  ihe  letters  paienttt  and  have  (hewn  the  llaiute  of  refumptioa 
•nd  the  ft^tute  of  4  H.  7.  of  reviver  in  his  declararion;  for  now  he  inforres  the  matter  of  his  de« 
cUratioo  by  a  ftature  which  is  another  uid  a  new  thin^;  quod  Cviria  negavit.  Yciv.  14  &  1^.  ia 
cafe  of  Wood  v.  Haukihead. 

34.  ^are  impedit  againfi  the  Bijhop  of  E.  who  faid  that  he  is  B""-  ^^ 
ordinary  and  that  he  claimed  nothing  but  admiflion  and  inftltution  !!*""1t«^'* 
as  erdinary^  judgment^  if  without  fpecial  dlfiurbance  aftion,  &c.  the  s.c. 
plaintiff  faid^  that  he  was  feifed  of  the  advowjoriy  and  prefented  his 

eleri^  who  was  admitted^  and  now  the  church  voided  by  his  deaths  ty 
'  which  hey  the  20th  day  of  Afay^  prcfentsd  his  clerk  to  the  defendant 
as  ordinary  y  and  he  refufed  him  within  fix  months  at  B,  in  the  county 
ofN  andfo  he  difiurbed  him^  to  which  the  Bijhop  faid  that  the  ijth 
day  of  May  aforefaidy  one  P,  prefented  to  him  D.  his  clerk  as  patrony 
and  after  the  plaintiff  prefented  as  in  the  bar  by  which  the  church 
became  litigiousj  and  demanded  judgment  ^  and  the  plaintiff  demurred, 
and  by  fome  this  is  a  departure ;  for  by  the  firft  plea  the  plaintltf 
might  have  had  writ  to  the  Biihop,  contrary  upon  the  rcj  )inder  of 
the  Bifliop,  therefore  a  departure,  and  the  others  e  contra,  there- 
fore quaere.  For  the  one  plea  and  the  other  belong  to  the  ordi- 
liafjr.     Br.  Departure  de  fon  pie,  pi.  19.  cUcs  $  H.  7.  19. 

35-  Trefpafs  of  goods^  taken  at  L,  the  defendant  jaid^  that  J.  S,  f  ^44  1 
was  peffefjed  ut  de  proprio^  and  bailed  them  to  the'  plaintiff  and  after  Fiiah.  i)e. 
gave  them  the  defendant^  by  which  he  took  them^  judgment ^  6ic,     The  P-*^*";**  F** 
plaintiff  faid,  that  he  himfelf  was  pofftffd  till  J.  S  took  them  out  of  s?a '** 
his  poffejpon  and  gave  them  to  the  defendant  and  the  plaintiff  took 
them  after  the  gift  and  was  poffeffed  till  the  defendant  took  them^  and 
the  diefendant  rejoined  that  the  plaintiff  himfelf  after  the  taking  of 
y,  S.  gave  the  goods  to  J.  S.  who  gave  to  toe  defendant^  as  in  the     * 
Par.     And  it  was  held  that  the  replication  is  good,  and  the  9^^ner 
inav  retake  the  goods,  notwithitanding  the  gift  of  the  trcfpaflbrf 
m  joay  retake  thenii  or  have  repleviiit  mi  per  VaviTpr  and 


5f4  Departttce. 

Brian  Ms  is  a  g$9d  r^rindtr^  and  neither  a  departure  or  repughM^ 
for  it  ftands  with  the  bar  and  infones  tb$  tar*    Br.  DeparCuffc  de 
fon  pie,  pi.  21.  cites  6  H.  7.  8. 
Br.  Cenerti       jb*  In  formedon^  the  Unani  Jaid^  that  m  dona  paSf  die  dinumdmM 

'iicvV^c'  f^^^  ^^  ^^^  ^^^  ^^^  P^^9  ^''^  f^if  ^^^  ^tfas  rec9Vired  in  ^fobu 

andfo  dona,     Br.  Departure  de  fon  pie,  pi.  22.  cites  7  H.  7*  2. 
Br.  Genertl       37.  And  tbi  like  in  cui  in  viia^  that  vir  dimifu^  &c.  the  Uuaai 

StaVc  ^  /^'^»  ^*^  *^*  ^^^\fi^^  ^^  ^^  ^smandcr.t  faidy  that  hi  fuffsred  a  re^ 
^V€ry^  and  fo  dimfid^  and  no  departure ;  for  there  is  no  other 
form  of  writ,  &c.    Ibid. 

38.  In  ciffije  the  tenant  pleaded  fecffmefA  of  J.  S.  and  gave  CO* 
lour,  the  plaintiff faid^  that  at  the  time  of  the  feoffment  htwasvuHkm 
age  and  entered  at  full  age  and  infeoffed  we  plainttff^  &c.  the  ptaimiiff 
/aid  that  the  cujiom  of  the  fame  vill  isy  that  every  one  of  tbo  ago  tf 
fifteen  years  may  make  feoffmerjy  the  plaintiff  faid^  that  this  is  a  eU* 
parture^  Newport  (aid  no,  and  put  a  difference  between  tbo  cafe 

J 7  H.  6*  FqL  5*  and  this  cafe  \  for  there  the  tenant  pleeuUd  drmfe 
ar^  which  is  a  cteftom  at  the  common  lawy  and  after  in  bis  rejoinder 
he  alleged  fpecial  cuJlom  in  the  fame  mil  cnlj\  and  therefore  hecaufe 
his  bar  was  of  a  cteftom  and  he  did  not  Jhew  the  whule  cuft'.m  in  bis 
iar^  therefore  this  is  a  departwe^  hut  here  the  bar  is  a  feoffsnent'^ 
tiuhich  the  plaintiff  veided  by-  nenage^  tberefre  the  defendant  cetme  time 
anough  to  allege  the  eujtom  and  in  inforcement  of  the  bar^  and  Rede 
and  Tremaile  J.  affirmed  the  difference  which  Newport  put,  quod 
nota,  and  quetre.  Br.  Departure  de  fon  pie,  pi.  lO.  cites  21  H. 
7.  17. 

39.  Office  was  fund  for  the  kingy  and  that  the  tenant  of  the  king 
made  feoffment  te  his  ufe^  and  died  feifed  of  the  ufoy  Sic.  and  y.  o. 
came  smd  tr  aver  fed  the  office^  inafmuch  as  the  feoffment  was  t^anather 
ufv  and  that  rtcovery  was  had  to  this  Jecond  ujOy  and  traverfed  the 
aying  feifed  in  ufe^  and  the  king^s  attorney  replied^  that  the  recovery 
was  by  covin^  and  per  Rede  J.  this  is  a  clear  departure,  for  as  a 
common  perfon  ought  to  warrant  his  count  by  pleading  and  alfo 
his  bar,  fo  the  king,  when  he  is  intitled  to  the  office  which  is 
traverfedy  ought  to  inforce  himfelf  to  the  lame  office  by  his  repli- 
cation, and  maintain  the  fame  title  in  the  office,  and  not  to  make 
a  new  title  by  matter  in  h&^  or  otherwife  \  for  this  was  never 
found  by  matter  of  record,  and  alfo  it  is  a  new  title  which  is  ntt 

found  in  the  rffce  or  in  any  other  effice^  quod  non  negatur.    Br.  De- 
parture de  fon  pie,  pi.  ix.  cites  21  H.  7.  i8. 
LtiLt  1*       4^*  ^^  avowry^  if  the  plaintiff  counts  that  his  father  was  fifed  and 
f  Plead-    leajfifd  rendering  renty  or  granted  a  rent  chafgCj  and  the  defendant 
iiigs»pl.4€.  avows  the  dfendant  indebtkfy  or  the  plaintiff  in  replevin  fays^  that 

thn  fhc^'  '*'  -^"^  **"  S^^'*^^  ^'  '*^  ^^^  ?f^^^  demifcy  or  at  the  time  of  the  gift 
plaintiff  ^^^  nothing  in  the  land^  the  ether  party  cannot  Jay  that  at  the  time^ 
ctnnot  ice.  J.  and  B*  were  feifed  in  fee  to  his  ufe^  and  fo  feifed  be  leafed  or 
thi*maaer '  ^^*''^»  ^^^  ^  ^*  Ought  to  be  (hewn  in  the  count  or  avowry, 
by  rep|i-  « P^^  ^.ede  Ch.  J.  and  *  Ktngfmill  J.  and  dierefore  it  feems  clearly  a 
cttion  or    *  departure,  quod  nota*    Br.  Departure  de  fon  plei  pi.  12.  cites  ai 

Iheir  the       "•  /•  *5- 

life.  I  $■  C.  cited  per  Cttr.  PI.  C.  roj.  b.  Micb.  t.  Mtr.  ia  ctfe  of  Falmerfloac  v.'Stewtnii 

mod  Cud  it  wM  t  dcptrauri  bsosafe  by  tikc  avowry  it  fluU  bt  i&tcadcd  (bat  cbc  ftdwt  wsi  IciiM 

It 
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in  jfcti  aa<!  tint  tlie  jpaat  wu  food  by  the  common  liw*  whereat  now  by  the  rtj/oinder  the  defend* 
anr  doct  not  maintain  it,  but  would  enable  himfelf  by  tht  ftatute  of  ufca»  and  fo  would  aicP  bimfcU 
by  tht  ftatoie  law.— — Lttt.  Rep.  115.  dtct  S.  C. 

41.  Forfeiture  of  marriage ;  the  pharidff  cotmtid  that  the  father 
0f  thi  iUfendant  held  of  him  in  chivalry  and  died  in  his  homage^  and 
the  defendant  faid  that  his  father  made  feoffment^  abfque  hoc  that  ht 
died  in  his  homage^  and  the  plaintiff  faid  that  this  feoffment  was  ta 
the  ufr  of  him  and  his  beirs^  and  fo  the  heir  in  ward  by  the  ftatute 
4  H.  7*  and  the  defendant  faid^  that  this  feoffment  was  to  the  ufe  of 
bis  feme  till  Jbe  came  to  twenty-one  yearsy  and  after  to  the  ufe  of  tbg 
heir  in  tail  and  remainder  over^  &c.  the  remainder  over  in  fee  to  his 
right  heirs.  And  per  Fitzherbert  and  WiUouchby  clearly  this 
rejoinder  is  a  departure ;  for  he  might  have  pleaakd  this  matter  at 
firft  and  did  not. '  Quod  Nota.  Br.  Departure  de  fon  pie,  ph  t» 
cites  27  H.  8.  3* 

42.  In  replevin9  the  avowant  fet  forthy  that  long  before  the  taking  Nelf.  Abr* 
one  J.  S.  was  feifed  of  the  lands  in  fee^  and  made  a  leafe  to  the  ^^  gj'^* 
itvowant  for  thirty  yearsy  and  avowed  damage  feafant  \  the  plaintiff  and  obi 

.  reptiedy  that  the  faid  y.  S.  was  only  tenant  in  taUy  &c.  and  conveyed  <ervea  that 
the  defcent  to  himfelf  as  heir  in  taiL^  and  that  he  entered  upon  the  ^^-^^^^ 
leffeey  &c.   the  defendant  rejoinedy  that  the  faid  f.  S.  referved  a  under  a 
rent  on  the  faidleafcy  which  rent  the  plaintiff  as  Jon  and  heiry  had  ^^^  «»»<'« 
accented  after  the  death  of  his  fat  her y  judgment,  &c.     And  this  was  1*^  f^^*^^ 
held  a  departure.     The  Reporter  adds,  quaere  bene.    D.  95.  b.  in  hit*te» 
pi*  40.  Mich.  I  M.  Anon.  joinder,  he 

•      ^  feu  forth 

the  accepUttCc  of  tbo  rent  referved  upon  a  leafe  made  by  the  tenant  in  tail» 

43.  Leafe  for  years  by  indenture  without  impeachment  of  waft^ 
in  which  the  defendant  covenanted  that  at  every  fell  of  wood  be  would 
make  a  fence  to  fave  the  fpringy  and  gave  bond  for  performance  of 
covenants,  in  debt  brought  on  this  bondy  the  defendant  pleadedy  that 
be  had  net  felled  any  wood,  &c.  the  plaintiff*  repliedy  and  fet  forth, 
that  he  h9a  felled  two  acres  of  woody  but  had  not  made  any  fence  to  fave 
the  (pring ;  the  defendant  rejoined,  that  he  had  made  a  fenccy  &;c. 
and  fo  to  iflue  \  this  was  held  a  jeofail  and  a  departure,  u.  253.  b« 
pi.  lOX.  Trin.  8  Eliz.  Anon. 

44*  In  trefpafsfor  chafing  his  beajls  in  Berkftiire,  defendant  juf 
tifed  damage  feafant ;  the  plaintifF  replied,  that  afterwards  he  drove 
the  cattle  into  Oxfordfi^ire  and  fold  them,  defendant  demurred,  anc) 
the  declaration  was  in  Berkfliire,  yet  the  faU  made  him  tort-feafor 
ab  initio.  For  where  the  replication  maintains  the  title  and  onhf 
removes  the  tmpedimenty  it  is  good.  Arg.  Litt.  Rep.  21$.  cites 
Mich,  23  &  24  Eliz.  C.  B.  Rot.  2297.    Pledall  v.  Clark. 

45.  Debt  upon  a  bond  for  performance  of  an  awardy  which  was  Xt/JAWt 
to  pay  to  the  plaintiff  xoL  and  to  do  divers  other  things.  The  de-  s<>  where 
fcndant  pleaded performaneey  andjhewed  how.  The  plaintifF  repliedy  thtnjoiadiP 
and  afligned  the  breach  in  non-payment  of  the  loA  The  defendant  ^'^^ 
refoinedy  that  he  tendered  it  to  the  plaintiff  and  he  refufed  it.  It  r^^dj^  and, 
was  the  opinion  of  Dyer,  that  this  is  a  departure ;  for  iit  t&e  bar  to  do  the 
the  defendant  pleads  performance,  and  (hewed  how ;  and  now  in  jj^^**^'!^ 
the  rejoinderi  be  plesbds  a  tender  and  refufs^l,  *  which  is  not  a  per-  to  feat  a  r^ 

R  r  J  fonwnct^  iwfc)  »twa» 


•4judgca  t  (brmtace,  thcu^h  rt  ts  not  amy  breach,  df  the  award.    4  Le.  79^ 

trX'*"'*   P^-  *^7*  ^*^^  ^9  ^'*^'  ^'  ^'    Qinton  V.  Bridges. 

pleading  pertormancc  is  the  fame  ihing  «s  pleading  payment.  Sec,  and  then  when  he  rc]<>ifM,  that 
he  U  reaHy  to  p^y,  Ac,  he  by  this  retw^tMlltci  hi^  tirii  pKa,  and  jud^mcOt  for  ihc  piaiBTJff.  &U1« 
io.  pi.  6.  Mich.  13  C*r.  a.  C.  B.    Butcher  v.  Whining. 

46    frefiafs  for  intring  into  his  houfi^  and  breaking  bis  d^i  \ 

the  defendant  pleaded^  that  it  Was  his  freehold  i  the  plaintiiF  rephcd, 

that  thepla^e  and  clop  in  which  the  trefpafs  was  fuppofcd  to  be 

done,  ejf  unum  mejfuagitun  and  fi  made  a  titU  to  the  tneffuage* 

Upon  not  guilty,  it  was  found  tor  the  plaintiff,  but  becaufe  he 

made  title  in  hi^  replication  to  the  meiTuage  only,  and  did  not 

maintain  his  declaration,  which  was  for  the  meiTuage  and  clofe, 

judgment  was,  quod  nil  capiat  per  billam.     But  the  Reporter  faySm 

qxiaere,  if  it  amounts  not  to  a  difcontinuance  of  the  clofc  only,  and 

fo  helped,  by  verdia.    Goldlb.  159.  pi.  89.  Hill.  4.3  Miz.  Anon. 

5.  c.  cited        47*  t"  ^2/^  f^^  taking  toll  of  the  plaintiff  ffit  pajfage  ovir  tbi 

Ar^j*  iMt,    bridge  of  Jy,  Jhewing  a  title  by  Utters  patents  20  H.b,to  AH  Saub 

^^triud^cd  ^^^S^  *"  Oxfi;rd  for  them  their  tenants  and  farmers  to  be  quit  of 

tuie; 
he  ] 

tionand  ihc  the  Jiatute  4  H.  7.  by  which  the  letters  patents  granted  by  H,  6.  to 
revivor,  if  the  college  Were  made  goody  non-ohjiante  the  Jiatute  a8  i/.  6.  &c. 
aoTe  oiiftht  *"^  **P°"  demurrer  it  was  objedcd,  that  this  replication  was  a  de- 
to  plead  par.ure  from  the  declaration,  but  a.  judgied,  that  it  is  not ;  for  there 
them  *n.--  is  not  any  new  matter  contained  in  the  replication  different  from 
Cro  c  Tn  '^^^^  ^^^  ^^  ^^^  declaration,  for  the  plaintiff's  title  ftiH  remains 
the  cafe  of  Upon  the  Icttcrs  patent!!,  and  relies  upon  it ;  and  the  tide  fl^wn  in 
Butler v.tbe  the  declaration  and  replication,  is  all  one,  viz.  the  Icttcrs  patents. 
Phukun/.    Y^^'v-  '3-  Mich.  44  &  45  Eliz.  B.  R.     Wood  v.  Haukftiead. 

%$  (Hewn  to  the  Court,  bui  m^'ntions  it  a«  Mich.  42  je  43  Eliz.  Rot.  397,  by  the  name  of  Wood* 
brad's  -.^afe,  and  that  it  was  held  10  be  no  departure,  but,  as  il  were,  a  ronftiltoh  and  avoiding.  ■■ 
Jo.  161;  263.     Tne  College  of  Phyfi^ians  v.  Bailer.  S.  C.  it  S.  P.  refolvcd  accordingly. 

48.  If  a  man  pleads  performance  of  covenantSy  and  the  plaintiff 

replies^  that  he  did  not  fucb  an  a£t  according  to  the  eovenanty  the 

di&fendant  faysy  that  he  offered  to  do  //,  and  the  plaintiff  refuftd  ity 

this  is  a  departure,  becaufe  the  matter  is  not  purfuant  y    for  it  it 

one  thing  to  do  a  thing,  and  another  to  offer  to  do  it,  and  the  other 

refufed  to  do  it  \    therefore  that  (hould  have  been  pleaded  in  dw 

former  plea.     Co  Litt.  304.  a. 

C&vtn^nt         ^Q.  When  a  man  in  his  former  plea  pleads  an  ejlati  made  hy  tbi 

'ZTtuleof    ^^^^"^^  ^^>  ^^  ^^c  fccond  plea  regularly  he  JbaU  not  make  it  good 

Mbprentice    by  an  a£t  of  parliament,     bo  when  in  bis  former  plea  he  intitlei 

'  '^'t  j'*^       himfilf  generally  by  the  common  iaWy  in  his  feconi  plea  be  findl  not 

Jwr^/i    ^f^^'  ^'¥'lf  h  «  ^Hfl^^  b'**t  ihould  have  pleaded  it  firlt.    Ce^ 

Jdney  \ht      Litt.  3O4.  a. 

plainiifF  rt' 

ftltd,  thai  b\  tht  cufiom  tf  L^nJoMt  infantt  after  the  age  of  14,  miislit  bird  ihcinfelvfi  apprmtioil'j 
and  upon  d^  mu^rcr.  foWti  Ch  J.  and  Windham  J.  held,  that  this  was  not  a  departorr,  but  Twt^ 
*den  and  Mallet  J.  contra,  and  hcid.  that  what  is  pkaded  generally,  mt  al  ctmmoti U^th  eaimotlit 
Inaiiitainfd  by  cndom,  but  it  it  a  drparlure.  Lev.  gi.  Mich.  14  Car  a.  B.  R.  M  ile  v.  WalltL 
br.  Bold  V.  Waifcn.      ■■■      Sid.  142.  pi.  19.  Bold  v.  WallU.  S.  C.  tnd  Ibe  C^dft  wcro  dlviM* 

itt. 


itftlicSl'  0|4uoA|  ftodlherrfote  »f3vUed  «  <^fcontiau«oce,  »9dthe')>1iiioiifF  to  decUi^  de  noVo  upoa 

Ujc  cuftom.  Raym.  Go.  Mould  v.  Wallis.  S.  C.  adjornamr. ^ — fCel).  37^  p],  76.  $.  C. 

«djornatur.~— — — Ibid.  469.  pi.  78.  S.  C.  adjornatur.  Ibid.  51a.  pJ.  85.  S.  C.  the  Court 

gave  Icftve  to  difcontinuc,  add  begin  de  novot  and  count  00  the  cuitoin.  S.  P.  Godb.  122. 

pL  143  Hill.  29  £li2.  Wray  Ch.  J.  was  of  opinion,  that  it  was  no  departure;  {or  he  faid,  it 
iliould  be  frivolous  to  (hew  the  whole  in  his  declaration,  viz.  that  he  was  an  iniint,  and  that  by 
*the  cuftom  he  might  make  a  covenant  which  fhould  bind  him ;  but  the  l^cpartcr  byt,  qucre  of 
tliis  opinion,  for  ihjkt  n^ny  doubt  .of  it. 

The  rule  was  agreed,  that  upon  a  declaration  grounded  upon  a  f^Gt  at  common  law,  one  cannot 
maintain  it  by  replication  of  a  cullom  or  Oat  uic;  iiS  in  covenant  upon  an  indenture  of  jpprentict(hip» 
the  defendant  pleads  infancy, '&c.  the  plainiift'  cannot  maintain  hii  declararion,  b>  favini;,  that 
tJiere  if  a  cuAom  that  in&ott  may  biod  (hemleive*  apprentices,  &c.  a  Ld.  Rty^i.  Rep.  863. 
f  afeb.  2  Ann.  R,  R. 

50.  In  trefpafsfor  che^g  his  heafls^  14  May,  I  Jac.  the  defend-  Yriv.  96. 
%ntjuftifiedasjvr  ejlray^  and  that  16  May^  I  Jac.  he  delivered thenu  q/^'^  ^ 
The  \Az\nt\fl  replied^  thai  15  May  he  laboured  and  worked  them.  c.  and  hcldl 
The  defendant  demurred.     This  was  held  no  departure,  but  the  "<>  dcpar- 
working  maintained  the  trefpafs  done  the  14th,  and  made  him  a  cro  1"^ 
trefpaflor  ab  initio.     Arg.  Litt.  Rep.   215.    cites  Hill.  4  Jac.  pi.  6.  V  c! 
Bagfljawr  \%  Gower.  — s.  c. 

cirea  Ldt 
Raym.  Rep.  76.  Pafch.  8  W.  3.  C.  B.  by  Powell  jun.  J.  that  it  fortifies  the  declaration* 

•  '«  .   ,  *    • 

51.  Debt  upon  bond  for  non-performance  of  an  award  \  the  de- 
fendant pleadedy  that  the  award  waSy  that  he  Jhould  releafe  all  fuiU 
to  the  plaintiffs  which  he  had  done  \  the  plaintiff  replied^  that  it 
was  true  fuch  an  award  was  made,  but  that  the  arbitrators  did  far » 
ther  awardy  that  the  defendant  Jhould  pay  unto  the  plaintiff  15?.  at 

fuch  a  time  andplace^  abfque  hocy  that  they  had  mzde  fuch  an  awafd    ' 
cnfyy  as  the  defendant  had  alledged  ;    the  aefendant  rejoinSy  that  true 
It  is,  that  they  did  awardy  that  he  Jhould  tay  the  plaintiff  fuch  a  fum  \  ' 

hut  they  did  farther  award  that  the  plaintiff  Jhould  releafe  to  tki 
defendant  all  a£fionsy  &c.  which  he  had  not  done ;  and  upon  dc-  . 
murrer,'the  Court  feemed  clear  of  opinion,  that  the  rejoinder  of 
the  defendant  is  a  plain  departure ;  for  that  he  might  (and  fo 
ought)  to  have  fhewed  all  this  at  the  firft.  2  Bulft.  38,  39, 
Mich.  10  Jac.     Linfey  v.  Afton. 

52.  On  trefpafs  for  an  ajfaulty  battery  and  imprifoning  the  plain* 
liff  on  the  lafl  day  of  OClober^  6  Car.  at  W.  the  defendant  jujlifiedy 

for  that  13  Aug.  6  Car,  a  fupplicavit  iffued  out  of  Chanceryy  and  by 
a  warrant  from  the  Jheriffy  hcy  on  the  l\fl  day  of  Septembery  arrefied 
the  plainiiffy  and  detained  him  two  daySy  and  then  delivered  him  to 
the  Jheriffy  hz.  the  plaintifF  repliedy  and  confeffed  the  writy  warrant 
and  arrefi  21  Sept.  and  imprfonment  for  tiuo  daySy  and  then  fets 
forthy  that  afterwards  he  gave  bail  to  the  Jheriffy  and  was  dif 
charged;  and  that  the  defendant  pofieay  vix^  prad*  i  Die  Oit.  6  . 
Car.  affaulted  and  imprifoned  him  of  his  own  wrong  j  and  upon 
demurrer,  all  the  Court  conceived,  that  the  replication  was  not 
|ood,  by  its  varying  from  the  day  in  his  declaration,  and  is  a  de- 

?nuFe  tberefrooir    Cro.  C.  228.   pi.  6.  Mich.  7  Car.  B.  R. 
ylerv.  Wall. 

53.  In  replevin  the  defendant  avowed  the  taking  in  O.for  a  rent- 
charge  granted  out  of  the  manor  of  S.  which  extended  into  S.  and  O* 
The  plaintiiF  repliedy  that  Jhe  recovered  in  doivery  and  had  a  third 
*fart^  &c.  ajfigng4  in  S.  and  fo  v)asfeijed  as  teaant  in  dower^  till  the 

R  r  4  defendatst 
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4eflfndatH  JRjhained  ber  beaJIs  in  a  place  called  the  Warren  In-  ft 

Upon  demurrer  the  Court  held^  that  this  was  a  departure ;   and 

agreed,  that  in  every  replication  there  ought  to  be  a  vill,  and  a 

lieu  conus,  and  that  here  the  Warren  is  the  lieu  conus,  and  S.  ia 

tfie  vill,  axid  therefore  cannot  be  in  O.  where  the  avowry  is  aiade» 

becaufe  one  vill  cannot  be  in  another  vill,  nor  one  lieu  conus  in 

another  lieu  conus,  and  here  O.  fhall  be  intended  a  vill  j   then  in 

this  replication  S.  muft  be  a  vill,  or  no  vill,  if  it  be  not  a  vill,  the 

replication  is  not  good,  becaufe  a  vill  is  'wanting ;   and  if  it  is  a 

yiH  it  cannot  be  in  O.  becaufe  one  vill  cannot  be  in  another  ;  mnA 

judgment  for  the  defendant.    Sid.  9.  pi.  5.  Mich.  12  Car.  a. 

C.  B.     Weftoa  v.  Carter. 

r  54^  1      54*  If  <>"^  pleads  a  Jlatute^  and  the  other  replusy  that  it  is  n^ 

Sid.t4«.pi  pealedy  the  defendant  may  rejein^  that  it  is  revived  iy  awtbfr  Jla^ 

8?'f!  do^r  ^*'^5  agreed  per  Cur.    Lev.  81.  Mich.  14  Car.  2.  B.  R.  in  cafe 

not  appear,  of  Mote  v.  Wallis,  or,  Bold  V.  Warren. 

Raym.  60. 

$.  C.  boi  S.  P.  does  not  appear.-  Kcb.  469.  pi.  7t.  S.  C«  and  5.  F.  by  Tvrifdea. 

Krb.  469. .  55.  If  defendant  pleads  a  Jlatute^  and  the  plaintiff  replies,  tbat  it 
i'%%^'^'  Wtf^  te  continue  to  fuch  a  time  onfyy  which  is  expired^  the  defendant 
mentioned  may  re^jriuy  that  the  firji  Jidtutt  was  ajierwards  made  perpetual  % 
M  by  Twif-  becaufe  it  is  no  more  than  fortifying  the  firft  matter ;  agreed  per 
ftSica^fcu"  Cur.  Lev.  81.  Mich.  14  Car.  2.  B.  R.  in  cafe  of  Mole  v. 
it  a  depw.    Wallis,  or.  Bold  V.  Warren. 

tare. 

£ *?*id**       5^'  ^^  c&venant^  &c.  the  leffee  pleaded  perfermarue  gemrallj  \ 

judged  a      ^^  plaintiff  nplied^  andajjigned  a  breach  in  non-payment  ef  rent ; 

4e^titiirc.    the  defendant  rejeined,  that  the  plaintiff  had  eufted  binty  and  held 

bim  outy  Vc.  upon  feveral  arguments  the  Court  held,  that  this  is  a 

departure,  becaufe  the  rejoinder  is  not  in  affirmance  of  the  plea  \  but 

the  defendant  ouzht  to  have  pleaded  tbts  Aecial  matter  at  firfi^^ 

Sid.  77.  pi.  10.  rafch.  14  Car.  2.  B.  R.    Granger  v.  Henborow* 

X€l»,|09.        57,  AJfumpfit  upon  a  promife  j  May^  3  Car^  i.  for  money  lent* 

tee  /•  ^'    Defendant  pUads^  that  the  writ  wasfir/l  brought  4  Feb.  14  Car.  2. 

Raynct.       ^nd  that  he  did  not  promife  within  ux  years  before  the  faid  4tb  of 

Kaym.  86.  February.     After  verdid  it  was  moved  in  arreft  of  judgment,  that 

^*  2'T'    the  declaration  is  a  departure  from  the  count.    But  adjudged,  that 

Mod.  251.   tt  was  not  a  departure,  for  the  tsmo  put  in  the  declarauon  was  not 

faya,  Raym.  material,  for  he  might  declare  of  aflumpfit  at  any  time.    But  when 

^'hliy^re-    ^^  defendant  made  the  time  material  by  his  plea,  the  plaintiff  may 

ported,  aa    bjr  his  replication  anfwer  to  this  plea,  to  maintain  bis  a^ion  for  tht 

•ppeared     fifniy  wbich  before  was  not  material^  and  the  plaintiff  had  judgment* 

wpoi^o^f     Lev.  no.  Mich.  15  Car.  2.  B.  R.    Lee  v.  Rogers. 

the  S,  Cot  Ldrf  Ch.  J.  KcJyng'a,  then  io  hi<  band,  and  it  accordiog  to  what  ia  cited  Keb.  999«<^ 
Xc  ii  no  departure   for  it  ii  only  an  ani'wcr  for  the  time  to  the  plea,  which  before  wai  not  raateriaU 
Lev.  111.  H<n   15  Car.  a.  C.  B.  citei  it  in  the  cafe  of  Lee  v.  R«gera,  aa  adjudged,  u  ht  haaf J^ 
"^n  the  c«(eot  Biemion  v.  £vclin. 

S.  C.  of  Lm  v.  Rogcra  was  cited  per  Parker  Cb.  J.  in  delivering  the  opinion  of  the  Courts  aa4 
iudgmrnt  accoi  iingly,  but  heeiied  it  by  the  name  ofLee  v.  Ra)oes;  »nd  he  &id,  that  ia  thcoJ4 
tK>oks  indeed,  this  would  have  been  a  departure,  and  cited  at  fiK  86.  and  that  unleis  that  whaf^ 
ilridly  fpeakiog,  is  a  d'-p^rture,  b^  fymr  timet  Mt/tmedt  unlefi  the  plaintiff  (mkere  ike  dtftmda^i  kf 
kujufitjiemttamt  moAee  tie  time  cr  fuua  mmtfrimlj  may  follow  the  defcndant'a  plea,  tbon|b  it  leaoa 
kirn  £0  another  lime  or  place,  ail  that  dodiiDe,  that  in  irmjiierj  aOkm  where  time  aaJ  ^acc  ait 


loi 
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B.  R.  lo  Mod.  349«    Cole  v.  Hawkiot* 

■  « 

• 

5S.  In  debt  on  a  ion^  conditioned  to  perform  an  awards  the  de*  SUvm.pi. 
lendant  pleaded  nullum  fearunt  arhitriion.     The  plaintiff  ''ff ^*<f' f^r^ J  ^ 
tfff^  Jhewed  an  award.     The  defendant  rejoined^  that  there  were  it  wm  • 
€ther  things  fubnutted^  and  fo  no  award.     Adjudged  on  demurrer,  depirtai^ 
that  this  is>a  departure  \   for  the  defendant  ought  to  have  pleaded  ^rfrad^^ 
this  fpecial  matter  in  his  plea  at  firft.     Sid.  i8o«  pL  i6«  Hill.  15  cannot  rc-^ 
&  16  Car.  2.  B.  R.     Morgan  v.  Man.  joincwi- 

ccrning  an 
award,  wWn  be  hat  pleaded  before,  that  there  waa  no  award,  and  for  the  dq^arture  judgment  was 

rven  for  the  plaintiff.— —Keb.  678.  pi.  71.  S.  C.  adjudged  for  the  plaintiff..    ■>>:  Lev.  iS7« 
C.  and  per  Cur*  oul  award  ii  no  award  at  all ;  and  held  th»  a  departure :    and  iudgment  for  tlitt 

vlaintiff. Ibid,  the  Reporter  adds,  that  judgment  wu  given  in  a  like  cafe.    Mick.  14  C«r«  a« 

B.  &.    HorCe  v.  Launder. 

59.  In  ajutnpjlt  for  5000  royals^  the  defendant  pleaded  the  fta*  f  549  1 
fute  of  limitations  ;  the  plaintiff  replied^  and  tendered  an  ijfue  as  to  Lev.  143. 
parcel^  and  as  to  the  rejiduey  he  faid^  the  defendant  was  indebted  to  ^^^  ^^ 
him  at  Teneriffe  in  the  Canary  ifiands^  in  war  da  de  Cheapo  &c.  and  g/c.  aST  ^ 
tipou  a  demurrer  to  this  replication,  it  was  Qbje<^ed,  that  it  is  a  judg^ 
departure,  becaufe  the  plaintiff  had  declared  for  a  debt  due  in  Lon^ 
don^  and  in  his  replication  he  altedges  it  was  at  Teneriffe  \    but  ad« 
Judged  that  it  is  no  departure,  becaufe  it  is  a  perfonal  thing,  for  he 
who  is  indebted  to  me  in  one  place^  is  fo  in  everyplace.    Sid.  228« 
.(si.  24.  Mich.  16  Car.  2.  B«  R.     Bevin  v.  Chapman. 

6o*   Debt  upon  a  bond.     The  condition  was  to  fave  a  parijh  t  Saund.^ 
hamdefsfrom  the  charge  of  a  hafiard  child.     The  defiendant  pleaded  ^4-  \^ 
mon  damnificaius.    The  plaintiff  replies^  that  the  parijh  had  laid  out  cicailf* 
31.  for  keeping  the  child.     The  defendant  rejoins  that  he  tendered  drpanii^ 

the  moneys  and  the  plaintijf  paid  it  de  injuria  fua  propria.     Where-  ^^ 

upon  it  was  demurred,  Twifden  laid,  the  rejoinder  is  t  departure ;  s^'.^^ 
you  (hould  have  pleaded  thus,  viz.  that  non  fuit  damnincat*  till  judged  ad*. 
fuch  a  time  ;   and  that  then  you  offered  to  take  care  of  the  child,  ^^^^r* 
2nd  tendered,  &c.    Judgment  for  the  plaintiff,  nifi,  &c.     Mod.  pt.^3.  '^ 
4.3,  44.  pi.  97.  Hill.  21  &  22  Car.  2.   B.  R.    Richards  v»  s.  c.  ad. 

Hodge*.  {^Tr,.. 

pi.  7.  8.  C.  bdd  a  deparUire,  and  judgment  for  the  plainwl^ 

6l.  Debt  upon  bend  conditioned,  that  if  the  defendant  fer^d  *  tev.  g« 
the  plaintiff  as  a  brewer's  clerk^  and  performed  fuch  covenants ^  then  fjj^^^-J^J 
the  bond  to  be  void\   the  defendant  pleads  performance  of  all^  &c.  ^X%^a^tlm 
The  plaintiff  replied^  that  one  of  the  covenants  was  fo  give  to  the  acc^untej 
fUintiff  a  true  account  of  all  money  which  he  Jhould  receive^  (ste.  JJJ^/a/» 
tuhich  ho  bad  not  done ',   the  defendant  rejoined  and  eonfeffed  that  he  ^!^jJi' 
reoeived  fuch  a  fum^  &r.  and  that  he  laid  it  up  in  the  plaintiff's  y»/^«wi^ 
ouarehouje^  it  was  Jlolen  by  certain  mfilrfa0ors^  to  him  unknown^  c|  Jjjjjf^j^ 
hoc  para^s  eft  verihcare  \  upon  dcmurter  it  was  objected,  that  it  eownifMi- 
ivas  a  departure  from  the  plea,  becaufe  that  was,  that  he  per-  hvu/t^ani 
fonr  ed  all  the  covenants,  one  whereof  was  to  account,  but  the  re-  -^^l^^ 
Joinder  is  rather  an  ^xcufe  why  he  (hould  not  account  $  ai^udged  ^epiJited 
fio  de|nuture^  but  2  f^rtificatioa  of  tbc  bar)  for  (hewing  that  he  tbt^ntif^ 

was  ^^^v^ 
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Niotcftie.  was  robbed,  h  gtviitg  an  acediint.    Yeitt*  ill.  Fifirh.  2}  Car.  2« 

55"MchJ8.R.    Vere  V.Smith. 

tlM  plaintiff  denMirrcd.  The  Coart  heid  it  no.departare.  And  at  to  the  eooclvfioay  clicy  beld  U 
iMKter  than  to  have  coocladed  to  the  country;  becaufe,  now  the  plaintiff  has  liberty  to  iraverfc tbf 
V6bbery ;  fed  adjornatur.  But  afterwards  in  Trim.  Term,  the  demurrer  waa  waived,  and  iflbe  takes 
Upon  toe  robbery.-  ■  ■  'a  Keb.  7619  pi*  30.  S.  C.  fays,  that  in  the  rejoinder  it  wm  expreffed^ 
that  he  gave  notice  of  the  robbery  the  next  day  after  the  night  it  was  done  in,  and  being  then  re* 

Siiired  to  account,  he  did  thtas  give  an  account ;  and  the  Court  held  it  no  departure.^*— -S.  C.  ciied 
Mod.  139,  and  allowed  10  be  law;  and  that  th^  rejoining  that  he  waa*robbcd  of  the  money* 
whereof  he  gave  notice  to  the  pUintiff,  certainly  maintains  thefirft  plea;  for  it  was  a  legal  aocoun% 
•fiU 

62.  Debt  upon  bond  for  performance  of  covenants^  the  defendant 

in  his  plea  fet  forth  the  indenture^  which  was  to  return  all  the  effeQt 

of  goods  fent  to  Barbadoes^  and  that  he  had  perforrrjed  all  the  cove* 

nants  ;  the  plaintiff  replied^  that  fuch  goods  were  fent^  of  which  hi 

bad  not  returned  the  effeSls  ;    the  defendant  rejoined^  that  he  had  n$ 

erder  to  return  tbeniy  and  upon  demurrer  tliis  was  adjudged  a  de- 

parture,  becaufc  there  was  nothing  of  order  nuntioned  in  the  ewe-- 

nants  \  but  per  Hale  if  the  covenant  had  been  to  return  them  on 

order,  the  plea  had  been  good.     The  Reporter  adds  two  quaeres. 

f  550"]*  2  Lev.  67.  Mich.  24  Car.  2.  B.  R.     Wood  v.  Kirkham. 

•  Barn»»d.        63.  A  covenont  is  to  pay^  the  defendant  pleads  performance^  the 

B^R  *°QQ    plaintiff  replies  that  he  did  not  pay  \    the  defendant  rejoins  that  hi 

Mich.  6       tendered,    ♦This  is  a  departure,  cited  by  Serjeant  Jones.    Frccm. 

Ceo.  ft.        Rep.  157.  pi.  174.  Pafch.'i674. 

Wmchelfea         f      -^Z     r        /t  i'r 

(CouiKefs)  V.  Higden.  S.  P.  adjudged  for  the  plainiiff  that  it  ia  a  departure;  for  the  mpttrr  in  t^ 
rejoifider  gots  only  bjf  jvaj  cf  excufe.  Tender  and  refu(al  not  being  payment,  but  only  diCrhargct 
the pariy  tiom  damages. 

In  the  cafe  above  was  cited  the  cafe  of  Onutm  v.  Keynnlit  the  fame  term  in  C.  B.  where  tbr  a£Hoo 
was  debt  on  bond,  with  condition  to  fave  the  piaintilf  harmlcts  from  tonnage  of  co^ia,  ihc  de'eiidr 
•nt^ltaded  oon  damnificatus;  the  plaintiff  replied,  a  clidreit  taken  for  it;  the  drfend<>nt  ••joired* 
thit  none  was  due.  Upon  thia  there  was  a  demurrer ;  but  that  Court  held  it  to  be  no  departure. 
T  heCh.  J.  agreed  chat  cafe  to  be  law ;  and  Uid,  that  the  rejoinder  there  foniftrd  the  bat. 

64.  Debt  upon  bond  conditioned  to  pay  fuch  fumt  as  the  obligor 
Jhould  receive  within  14  days  after  receipt  at  fuch  a  place  in  W^  at 
the  plaintiff  (the  obligee)  Jhould  appoint  \  tlie  defendant  pleaded 
payment 5  the  •plaintiff- r^//«rf  non-payment  of  fueb  a  firni  received 
by  the  defendant  at  a  place  by  the  plaintiff  appointed  \  the  defendani 
rejoins^  that  the  plaintiff  had  appointed  no  place ;  upon  demurrer 
this  was  adjudged  a  departure,  for  the  defendant  in  his  plea  ought 
to  have  pleaded  firft,  that  he  had  paid  all  but  fuch  a  fum,  for  which, 
ss  yet,  the  plaintiflF  had  appointed  no  place  of  payment.  2  Modi 
31.  Pafch.  27  Car.  2.  C.  B.     Sams  v.  Dangerfield. 

65.  In  debt  on  an  afvard^  the  defendant  pleaded  nullum  feceruM 
etrbitrium^  plaintiiF  replied^  and  fet  forth  the  awards  that  the  defends 
ant  jhould  pay  20/.  to  the  plaintiff  in  fatisfaSiion  of  all  tref^affes  \  and 
likewife  that  they  (hould  give  mutual  releafes  to  the  time  of  th< 
award,  and  affig  }8  breach  in  non- payment  of  the  20/.  Defendant 
rejoins^  that  there  were  trefpaffes  dene  between  the  fuhmffien  emdibe 
award.  AH  (he  Court  were  of  opinion,  that  wh«>  the  plaintiff 
in  bis  replication  fet  forth  the  award,  it  was  no  departuie  ^  fliew 
that  trefpaffes  were  eotnmitted  betwixt  tlie  fubmiffon  and  die 
award  \  ioc  by  that  die  ^wui  if  pears  ^  be  ¥•id^  aad  fe  fartifiea 

the 
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r  Imt  of  mfllam  iriritriuiii;  Freeou  Rep,'  a65»  i66.  |iI«  299b 
Mich.  1679.     Aylatidv.  Ntcholls. 

66.  D  bt  Qpon  a  ^m^  /^  perftrwumeg  rf an  awards  the  defenA* 
ant  pltaded  no  cnvari  made  ;  the  plaintilF  replied  and  fet  forth  tbo 
mtvard  made^  that  the  defendant  Jhould  pay  the  plaintiff^ z^oL  in  right 
tf^/y/j  Wifiy  as  a  full  moiety  of  the  Jhare  tf  the  rfiate  ef  H.  P.  her 
fathf?r,  and  that  upon  payment  thereof  the  parties  Jboidd  feai  gimrti 
releafes^  but  that  the  defendant  has  not  paid  the  /nonei  awarded ;  the 
dcr  nc'ar.t  rejoins^  and  fet«  forth  that  he  and  the  plaintiff  differed 
eehovt  all  the  p^rfonal  ejlate  of  //.  P.  which  they  fubnutud  to  arhi-- 
traisrs^  hat  that  the  award  by  them  made  was  not  of  all  the  perfinal 
eftate  ofthefnd  H>  P.  Upon  a  demurrer  the  Court  was  clear  of 
cpinton  that  this  rejoinder  was  a  de,  artttre  from  the  plea;  and  the 
plaintiff  Had  judgment.  Lutw.  382.  385.  Mich.  I  Jac.  2.  Mit« 
chell  V*  Pope. 

67.  Ocht  upon  bondy  conditioned,  that  if  tie  drfendant  paid  iha 
flointiffor  his  attorney  all  the  charge^  of  a  Juit^  &c.  with  which  tbt 
Jaid  attorney  Jhould  charge  the  ^aintiff^  and  Jkoutd  difcbargc  tba 
plaintiff  thereei\  then  the  bond  to  be  void  1  the  defeoaaot  fleadt^ 
iboft  be  bad  paid  to  the  plaintiff  all  the  fcdd  charges ;  the  plaintiff 
rafliedj  that  the  attorney  bad  charged  htm  with  4?  t6s.  winch  the 
defendant  had  mot  payedj  nor  difcharged  the  plaintiff  thereof  i  the 
defendant  rejoins^  that  the  attorney  had  not  deuvered  t»  tie  defendeati 
mwf  bill  of  cojis  under  his  bemd^  as  by  the  ftatote  requhred ;  upon 
demurrer  the  Court  held  the  plea  to  be  too  general  >  for  he  ffaould 
bave  ihewed  that  the  attorney  charged  fo  much  and  no  moret 
which  he  had  paid,  and  uU  agreed  that  the  rqomdcr  was  a  manifeft 
departure  from  the  bar,  for  he  (deadeJ,  that  he  paid  all  the  charges, 
&c.  and  by  his  vqoiuder  he  would  excufe  the  non-payment,  oe* 
caufe  the  attorney  had  not. delivered  him  a  hill  of  cofts  under  his 
hand.     Lutw.  410.  421.  Trin.  4  Jac.  2.     Parkes  v.  Middieton. 

68.  Trefpafs  for  breaking' hi»  houfe^  and  taking  and  carrying  [  551  J 
mwuy  ii(  goods  ;   the  defendant  juflified  the  taking  and  carrying 

mway  nomine  diftriStioms  for  damage  feafant;  the  pdaintift  refJied^- 
then  after  the  dijlrefs  ihreididj  viz.  eodem.die,  &e.x6s  defmdam 
converted  them  to  his  own  ufe  \  upon  demurrer  it  was  infif&d,  that 
this  replication  was  a  departure  4  for  \^  does  not  Joake  good  the 
}ilaintilF*s  replication  in 'trefpafs,  but  ihcws  rather  that  the  plaintiff  ' 
ftouid  have  brought  trover  and  oonverfion ;  fed  non  allocatur ) 
Ibr  be  that  abiifes  a  diftrefs  is  a  trefpaflbr  ab  initio,  and  therefidre 
if  in  trefpafs  the  defendant  juftifies  nomine  diftriSionis  the  plain* 
tiff  may  (hew  an  abufe  and  it  is  na  depasture,  but  makes  good  his 
declaration,  and  fo  in  this  cafe ;  for  the  cenvertimg  is  a  tnefpafs  -or 
(rover  at  ele^ion^  and  the  matter  difclofed  in  the  replication  makes 
good  this  election ;  for  it  proves  a  trefpafs  as  well  as  a  trover^ 
s  Salk.  221.  pi.  I.  Hill.  2  W.  and  M,  in  C.  B.  Gargrave  ir« 
Smith. 

69.  In. debt  upon  iend  for  perfommnce  tf  camnants  in  a  teafe^  tsM6d.^^ 
iOne  whereof  was  ^^  PV.fi  ^^^^^  ^^*^  ^  ^  tajces^  the  defendant  fl'^ll^* 
pleaded  performance ;  the  plaintiff  repaedy  nen-payment  of  fo  nutcb  acco^kig. 
Jer  half  a  yeafs  rent  \  the  defendant  rnemtd^  thatje  nmci  was  paid  ly  for  th« 
^         '  i«  F^hi^i^ 


J5<  Z>ep«tQit« 


in  monej^  and  f$  nauh  in  taxes  up$n  the  Jlatuti  fir  hying  4>u'pr 
pound  en  landy  winch  being  allowed  amounted  to  the  whole.  Holt 
Ch.  J.  upon  demurrer  held  that  the  matter  of  this  rejoinder  being 
bjr  way  of  excufe,  ought  to  have  been  fet  forth  in  the  bar ;  but  as 
St  is  here,  it  is  a  departure  ',  for  whereas  he  faid  at  firft,  that  hft. 
had  performed  the  covenants,  he  fays  now,  that  he  is  not  obh'ged 
to  perform  them.  Judgment  for  the  plaintiff,  i  Salk.  22t« 
pL  X  Trin.  5  W.  &  M.  in  B.  R.  Arran  (Countefs  of)  r. 
Crifpe. 

70.  In  trejpafs  for  taiing  bis  cattle  in  the  king^s  highwofy  die 
defendant  ju/iified  the  takings  bfc.  damage -feafant ;  the  plaintiiF 
replied^  that  time  out  of  mind^  ^c.  there  had  been  a  certain  hotA 
emd  foot -way  pro  omnibus  inter  fuch  and  fuch  a  placcy  and  that  be 
dreive  his  cattle  over  the  way^  and  that  en  paffant  they  eaty  &c.  The 
defendant  rejoined,  that  the  cattle  were  commorant  in  via  preuKSla. 
Ifltie  was  joined  thereupon  and  found  for  the  plaintiff.  It  was 
moved  for  a  repleader,  the  trefpafe  tried  being  not  the  £une  treC- 
|Safs  for  which  ^e  plaintiff  had  declared.  Per  H6lt  Ch.  J.  This 
was  a  traniitory  trefpafs  and  the  mentioning  it  as  done  in4Jta  via 
rtgia  was  nothmg  to  the  purpofe,  but  was  idle,  out  cS  time  and 
mere  furpluiage ;  and  therefore  the  plaintiff,  by  following  the  de- 
fendant to  another  way  in  his  replication,  does  not  depart,  for  a 
departure  muft  be  from  fomething  material  \  and  when  the  iifue 
is  taken  upon  the  commorancy,  it  admits  the  platntifF  had  a  way^ 
but  that  he  continued  longer  than  he  fhould  in  it.  Judgment 
for  the  plaintiff,  i  Salk.  222.  pi.  3.  Pafch.  6  W.  and  M.  in 
B*  R«    Primer  v.  Phillips. 

71.  In  trejpafsy  if  the  defendant  juft^es  on  the  day  in  the  de^ 
elarationy  the  plaintiff  may  alledge  anotoer  day  in  his  replication. 
Per  Holt  Ch.  J.  i  Salk.  222.  pi.  4.  Mich.  7  W.  3.  B.  R« 
Webliey  v«  Palmer. 

Mom^.^u  72.  Cafe^  Uc.for  wort  done^  and  fix  feveral  promifes  were  alt 
fh/Vx^t  ^^  ^^  ^^^^  O&obery  the  defendant  pleaded  infra  atatem  to  aU 
tionwatnot  generally,  the  plaintiff  replied  as  to  two  of  the  promifes  praclndi 
•tlowed;     mn  dobety  tic.  becaufe  the  defendant  was  at  that  time  of  full  age^ 

pUiotiff  ^"'^  ^  ^^  ^^  ^^  ^^^y  ^'^^^  h^  ^'^  neceffary  apparel  \  defendant  de» 
may  well  murred,  alledging  that  it  was  repugnant,  becaufe  the  defendant 
aividc  it  in  could  not  be  of  age  and  not  of  age  at  one  and  the  fame  \  but 
caiion^^if  ^^judged,  that  the  time  was  only  a  circumftance  and  not  mate* 
there  are  rial  nor  part  of  the  iffue,  nor  is  the  plaintiff  tied  to  a  precife  daj 
four  feverai  in  |||$  declaration,  and  if  the  defendant,  by  his  plea,  forces  him  to 
foJlTfc^cni  wy,  it  is  no  departure,  t  Salk,  223.  pi.  5.  Path.  8  W.  3. 
da>;t,  the     B.  K.    Howard  V*  Jennifon. 

plaintiff 

may  lay  them  all  at  one  time,  and  if  he  ii  forced  from  hii  day,  it  ia  no  departure*    Jodgmcnt 

for  the  pUiohiF. 

r  55^  ]  73-  If  ^^  plaintiff  difclofes  new  matter  in  the  repBcatieny  which 
t^dtw.  111.  Dew  matter  only  fortifies  the  declaration^  this  is  not  any  de^ 

tcii^wwd!  Partur^-  Ld-  R»y™«  Rcp-  7S*  ?«**•  8  W.  3.  C.  B.  Lawtoft 
3.  c.       '  V.  Wardt 

7f»  Trdjpaft 


x>mf^*  ss^ 


'     74*  Tre^flkft,  &c.  for  an  ifgauli^  tic.  milf^ikt  dtfendant  fttutw. 
pUaded  that  he  was  pojifed  of  a  clofe  at  T.  and  that  ibi  faintijf\^'  |^'* 
tittered^  and  refufing  tQ  dipari^  the  defendanty  moiliter  manus  impojust  fdived 


ac- 


plaintiff* s  heady  and  traverfed  that  he  moiliter  manus  impofuity  &c.  ■»*«•  • 
'prout,  &c.  and  upon  demurrer  exception  was  taken  that  this  re-  ^^^^ 
plication  was  a  departure  from  the  declaration  which  was  of  an  local,  the 
^ffauky  Cffr.  at  H.  and  the  replication  admits  that  it  was  at  71  pUintiff 
•but  it  was  anfwercd  that  it  is  a  tranfttory  a^ion^  and 'if  the  de-  ^^i^^ 
fendant  makes  it.  local  by  his  plea,  the  plaintiff  may  anfwer  the  md  U  will 
plea,  and  it  will  be  no  departure.     And  of  this  opinion  was  the  be  node, 
whole  Coart ;  for  in  tranfitory  anions  the  plaintiff  may  lay  it  ^^1^^* 
where  he  pleafesy  and  if  the 'defendant  makes  it  local  by  bis  pleay  the  hjexecut»^ 
plaintiff  may  vary  in  his  replication  either  in  time  or  place.     And  ^  ^{*  ^ 
judgment  for  the  plaintiff.     Ld.  Raym.  Rep.  120,  I2i.    Mich.  {JJ^**^^^*-. 
8  W»  3*    Serle  v.  Darford.  urUatud 

Kofi  K.  io 
Nottinghacnniire,  the^efrndant  ffeaMy  that  A.  fur#  fiffi<^  of  a  place  tailed  W,  Im  North  H,  ik 
the  fame  c^untyy  and  made  a  Uafe  thereof  to  the  defendant^  hy  virtue  of  jvhich  he  entered^  and  tW 
lejpte  he  jufifed  i  he  taking  of  the  goods,  as  damage  fL-iiJant,  and  travcrfes  the  taking  at  £aji  R. 

•The  plaintiff  repliet,  that  before  A.  %uas  feifid  of  that  place.  Sec.  in  fee,  y.  S.  v/as  feifid  of  the 
place,  Gfc,  in  fee,  atfd  leafed  to  the  plaintiff**  tejiator^  v/ho  enttred  and  put  in  hh  gootu,  that  the 
defendant  of  his  own  wrong  took  them,  ahfyue  hoc,  that  A.  Vfat  feffed  in  fee  promt',  the  defendaat 
lieinurred,  iupBoling  chit  to  r>e  »  dcpariurc,  but  jadgmcoi  wa«  given  ior  the  plaintiff,  for  the 

.  reafoo  aforefaia.  Arg.  Ld.  R^ivm.  Rep.  ist.  Mich.  8  W.  3.  in  Cafe  of  Serle  v.  Daiford*  CiLu 
Trio.  13  Car.  2.  C.  B.    Koi.  795.    Taylor  v.  Gabetus. 

75.  If  a  man  lays  a  day  in  his  declaration  that  is  not  materialy 
and  the  defendant  by  his  plea  makes  it  material  sluA  then  the  plaintiff 
in  his  replication  varies  from  the  day  in  the  declarationy  it  will  be 
a  departure,  otherwife  if  the  day  had  not  been  lAade  material  by 
the  plea.  Per  Holt  Ch.  J»  6  Mod.  115.  Hill.  2  Ann.  B.  K. 
Anon. 

76.  In  trefpafi)  ailault,  and  battery y  if  the  platn^iF  lays  $be 
affaidt  one  dayy  and  the  defendant  pleads  a  fpecial  matter  that 
juftijies  at  another  dayy  whereby  the  day  becomes  material,  the 
plaintiff  may  reply  an  affault  at  another  day  \   and  it  is  no  de- 

'  parture,  although  it  has  been  otherwife  held,  for  the  day  b  not 
material,  and  the  plaintiff  may  maintain  his  count ;  per  Holt  Ch.  J. 
2  lA.  Raym.  Rep.  1015.    Hill,  a  Ann.    Anon. 

77.  In  debt  on  the  recognizance  of  the  baily  the  defendant  pleaded  ^  Mod.i|f. 
that  there  was  no  capias  ad  fati faciendum  profecuted  and  returned  ^^l^on 
againji  the  principal  before  the  day  of  exhibiting  the  bill  againjl  the  s.  C.  ad-  ' 
new  defendant.  The  plaintiff  repliedy  that  a  capias  ad  fatisfa^  i^^g^^d^ 
ciendum  was,fued  outy  and  returned  before^  the  exhibiting  this  biH.  foVuUnew 
Defendant  rejoined  that  the  defendant  in  thefirjl  aHion  brought  a  writ  matter 

of  error  ms  the  judgment  before  the  ca,  fa.  was  profecuted  returned  ^^ich  does 
emdj^d.    Upon  demurrer  it  was  adjudged  for  the  pUintiff,  be-  ^tth?Ha. 
caute  the  rejoinder  is  a  departure  from  the  bar.    2  Ld.  Raym.  foree  the 
Rep.  1256.   Pafch.  3  Ann.  B.  R.    Parkins  v.  Wilfon.  matter  of 

■^         •*  •*  tbcpieac 

for  the  pla  it  that  ther^  was  no  aM<aa;  and  the  rgoinder  fayi,  that  there  wat  a  capiat,  but  it  wai 
Ibpcsieacdi  aa4  thoe  U  frtifi  4i»ucBct  between  so  capiu  and  %  ci^iaa  Ihperitded  \  for  the 


iipAMiof  do*  niciuftc  fe  tvtf  ar  ab  capbf,  bot  only  iMfpandB  tic  Cn^ 
mm  iHilapiih  J^iwcca  ike  wm  ufelf  and  ihc  e&d  of  iu 

y8.  In  debt  on  hnd  conditioned  that  J.  L.  (boutd  ie  a  true 

jfrtfon$r  without  making  any  efcapt.     The  defendant  ^iads  th  t  Jm^ 

Larkin  did  *  remain  a  trueprifoner  without  committing  any  efcape^  &c* 

Plaintiff  affigns  bnacb  that  1 3  Jan*  y.  L.  made  an  efcape  i  dc;fend* 

antr^mj  tbit  {.  L.  went  zlittU  way  out  of  the  ruus  oftbeprifon^ 

tut  biing  fent  for  back  by  the  plaintiff  he  i^nmediately  returned^  with 

confent  of  the  plaintiffs  was  accepted  as  bis  prifoner^  and  fo  conti^ 

mued  over  Jince  \  to  which  it  was  demurred;  this  is  a  departure  s 

for  if  this  would  excufe  the  efcape,  it  fhould  have  been  pleaded 

at  firft;  fojudgment  for  the  plaintiff*     Comvns's  Rep.  553>  554. 

pK  230.    Trin.  9  &  10  Geo.  2*  in  C.  B.    Gambier  v.  Larkin. 

at4.Raym.      yg    The  plaintiflF  brings  an  a£lion  of  debt  upon  a  bond-,  dc- 

wilme  vt^    fendant  pleads  the  condition^  which  was  that  bejhould  executofucb  an 

Clev«r^.C.  office  without  the  afftjlance  of  the  plaintiffs  and  fays^  that  be  did  ex^ 

A«  ^«*       ocute  it  without  bts  afftftance  \  plaintiff  replies  that  be  did  not  ex^ 

fewed  oro^  ^fft/^  it  Without  his  amftance ;  defendant  rejoins^  and  fiiy^  that  if 

icfttado      the  plaintiff  did  give  him  bis  affiftance^  it  was  voluntary »    To  which 

tl»i  the       the  plaintiff  demurs.     And  the  demurrer  was  held  to  be  good,  foit 

Lptche  dc-  ^^^^  ^^  rejoinder  was  a  departure  from  the  plea.     Barnard.  Rep> 

ftrndaoi't     in  B.  R.  4.    Mich.  13  Geo.    Whight  v.  Llevcr. 

V>nkt  out 

•f  hit  cuHody  witboot  hit  eonfent  from  the  ltd  of  April  t  yt$,  to  the  t4th  of  June  next  MUmhifg 
tc  hbiot  illrtt  (cmper  tbinde  decinuit,  coftodivit,  Ot  illot  cidem  WiUielmo  dclibcraredenegavitf  per 
^uod  the  defendant,  after  the  detaining  of  thofe  books  out  of  bit  cuftody,  the'moaeyi  lie.  finglr 
•onld  not  colled ;  for  plea  fayt,  qiiod  veram  eft  that  the  plaintiff  in  propria  perfona  fua  cxercait 
•ftcium  prardi^uin  a  fi«di£lo  sa  die  Aprilit  anno  fupradi£lo  ufqoe  prtedidun  14  diemjunii 
fedqnod  pi«didus  the  platotiiF  volunurie  fufcepit  &  officiuro  piadi&um  a  toto  temporr  pre. 
4>do  cxerenit  fine  rcquiHiionc  vd  aiTenfo  prcdif^i  the  defendant,  qui  per  tocom  temput  pre 
4iAupt  ^npcr  parttnt  fuit  St  obtolit  to  the  plaintiff,  apud  Londinum  prcdifium  in  parochia  St 


^*  The  Couit  wat  clrar  of  opinion,  th4t  the  rejoinder  wat  naught;  for  if  the  h€t  there 
/iiicloicd  aioottnted  to  Oiew,  that  ihc  defendant  had  executed  the  office  finely,  the  defendant 
•iighi  Co  have  joined  iffue  with  the  plaintiff  upon  the  iflue  offered  by  him  in  hu  replication,  and 
nven  this  metier  In  evidence;  but  if  the  fad  fet  out  in  the  rrjotndtr  wat  only  an  rxeufie  for  the 
dcfrndant't  not  having  exercifed  the  office  at  the  Court  took  it  to  be ;  then  it  wu  a  departni« 
from  the  W  ;  and  the  defendant  ought  not  to  have  pleaded,  that  he  did  execate  the  office  finglf* 
y1  ^y'"  ^^^  natter ;  but  opght  to  baf e  pleaded  thia  matter  at  firft.    Jadg^ocnt  for  Ut 

For  more  of  Departure  in  general,  fee  edier  prracr  Tltka.  • 


IDtpOtltfOltf^ 
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39Oepo0tion0« 


(A)    Depofitions  read  in  what  Cafes. 

t.    A    PERSON  was  ixamtneJ  as  a  witnefs  in  a  caufe,  and 
XJL    after  became  plaintiff'  for  the   inter ejl  in   that  bufinefs  ; 
allowed  and  not  to  be  fupprefled,     Toth.  21 1.  cites  9  Car* 
Drury  v.  Drury. 

2.  A  witnefs  examined  for  the  plaintiff*;  and  to  be  crofs-ex^  ^ 

mined  for  the  defendant,  but  before  he  could  be  crofs-examined, 
iiei\  yet  this  Court  ordered  his  depofitions  to  iland.     2  Chan.  [  554  1 
Rep.  18.    20  Car.  2.  &  22  Car.  2.    Mofely  v.  Maynard. 

3*  Proofs  in  an  original  caufe  were  not  allowed  to  be  read  oa 
a  bill  of  review.     2  Chan.  Rep.  18.    20  Car.  2.  &  22  Car.  2.  ' 
Mofely  V.  Maynard.  ^ 

4.  DepoHtiqns  taken  in  either  caufe^  ordered  to  be  ufed  in  bothy 
which  order  was,  after  publication  in  the  firft  caufe,  wherein  the 
proof  was  made,  but  before  publication  in  the  fecond  caufe. 
Chan.  Ca(es,  236.    Mich.  26  Car.  2.    Norcliff  v.  Worfely. 

5.  Depofitions  taken  in  a  former  caufe  cannot  ht  read  in  DepoHtioftt 
tinotber  caufe  againft  one  that  does  not  claim  under  the  party  *'*'*"  ***  * 
againft  whom  thofe  depofitions  were  taken  ;  but  Serjeant  Phillips  wbcfdn 
iaid|  that  it  is  a  common  cafe,  that  if  a  legatee  bring  a  bill  againft  only  the 
the  executor  and  proves  aflets,  another  legatee,  though  no  party,  ^^^J^^ 
may  have  the  benefit  of  thofe  depofitions.    Vera.  R.  413.    Mich.  'if/eiZ 

1 696*    Coke  V.  Fountain.  pa^tv  (hall 

not  be  md 
rngshjl  tbe  i£ut  in  talL    Ch.  Prec.  aifl.    Lcl.  Peterburgh  t.  Ducheli  of  Norfolk. 

6.  Creditors  of  L.  obtaia  a  decree  for  payment  of  their  debts, 
juid  to  fet  a^de  conveyances  got  by  fraud,  and  Sir  H.  J.  and 
thfe  legatees  are  defendants.  The  legatees  having  a  bill  againft 
Sir  H.  Jk  the  queftion  was,  if  the  depofitions  in  the  former  caufe 

't0t^lk  nttid  in  thit',  per  Cur.  the  queftion  being  the  iame  in 
1>bth  eaufe^,  and  Sir  H.  j*s  defence  the  ikme^  dietr  ought  to  be 
*f^.    aV^m.  R.44^.  Mich.  1703.  Kevill  Vr  J ohofoiu 


0)   DepoGdom 


554 


W  ^i\\ 


(6)    Dcpofitions  in  Chancery  read  at  Law;'  in 

what  Cafes. 

1.  npHOlfGH  a  till  be  difmijid  jet  the  depofitions  taken  on 

X  Tuch  bill  are  to  be  made  ufe  of  here  or  at  iawy  efpecially 
the  bill  not  being  difmifled  on  the  point  of  right,  but  fir  nmtttr 
tffirm.  And  it  is  ufual  and  frequent  to  ufe  depofitionft  taken  in 
one  caufe,  if  for  the  fame  matter  that  is  in  controverfy  in  another^ 
efpecially  if  againft  the  fame  difendanty  which  was  admitted  bj 
the  couufel  of  the  other  fide.  Chan.  Cafes^  174,  57S«  Triq* 
12  Car.  a.  Arg. 

2.  But  as  to  thi  ufmg  depojitions  in  a  caufi  difmijfid^  (his  dif-* 

firenci  was  taken^  that  though   where  a  caufe  is  diimtiled,  the 

matter  of  it.  not  being  proper  for  equity  to  decree,  yet  the  hSt  hx 

this  cafe  proved  may  be  ufed  as  evidence  in  that  b8t^  betweea 

the  fame  parties  whenever  it  (hall  Come  in  queAion  again.    Chan. 

Cafes,  175-  Arg. 

•  CtMii*  3.  But  when  a  caufe  is  dtfinifled  not  upon  that  ground  but 

**P*3S>'4^'  upon  irregularity  \  as  for  that  it  comes  by  revivor,  when  it  fliould 

^poiitiont  come  by  cTriginal  bill,  fo^that  in  truth  there  never  was  regolarlr 

ukeo  M  m    any  fuch  caufe  in  court,  and  confequently  m  proofs^  thofe  proon 

'^'^      cannot  be  ufedj  for  proofe  cannot  be  exemplified  without  bill 

%/««r  ^     ^^  anfwer,  nor  can  thev  be  read  at  law,  unlefs  the  bill  on  which 

Wought^  they  were  taken,  can  oe  read.     Arg.  and  (o  it  was  afi^wards 

iStl^^'  ruled  about  Mich.  Term,  1669.  bv  the  Ld.  Keeper.    Chan. 

aM  bv  the  CaleS)  175.  in  Cafe  of  Backhoufe  v.  Middleton. 

Cottvt  to  be- 
llied on  an  ori(poal  biU  brought  by  him  ifterwardt,  for  the  bill  of  revivor  being  broogbt  bv  * 
fm€!i^iktat  wai  void,  and  fo  iJvc  depofuiont  were  ukeo  where  there  wai  no  bill  and  aalwei  dc- 
fcadingf  coafie^uently  dq  indiCbneot  of  pcijury  could  be  brought  tgaifill  the  wiuieflei. 


I  $SS  ]  (C)     Depofitions.     Suppreifed. 

I.  TF  witnefles  in  Chancery  depofe  contrwUHorily  or  he  falfe  in 
•a-  parcel  they  (hall  1>e  rejeded,  and  the  partv  commanded  tm 
bring  other  witnefles.     Br.  Confcience,  pi.  20.  cites  16  £•  4.  9. 

2.  When  depofitions  are  publilhed,  yet  new  procefi  m^  b# 
examine^  and  are  called  proofs  obornants  ;  but  thojfe  are  only  ox^ 
planatory  of  the  firft  proofs  j  as  if  it  was  depofed  that  A.  .and  B* 

.  did  fuch  a  thing,  and  this  is  obfcurely  faid  without  faying  how 
be  knows  it,  and  this  is  publifhed  the  deponent  being  dead  ;  A» 
and  B.  may  depofe  that  they  were  prefent,  &c.  according  to  die 
firft  depofition,  &c.  But  if  they  depofe  any  thing  contrary^  and 
whicii  alters  any  part  of  the  matter,  this  depofition  is  void* 
Kelw.  96.  a.  pi.  4,  M.  22  H.  7. 

3.  A.  exhibited  his  bill  againfl  B.  bypraOia  of  purpofe  to  ex- 
amine witnefTes,  and  did  examine  witnefTes  accordingly,  whereas 
the  caufe  chiefly  conccroed  W.  R«  and  S«  T«  and  therefore  or- 
dered 


^ered  that  the  depofitions  (ball  be  fuppreiTed,  and  the  (aid  R.  and  't^i 
{hall  exhibit  a  bUl  into  this  Court,  againft  all  fuch  as  th^y  think 
to  bp  {larties  to  the  fraudulent  abufmg  of  this  Court.  Cary'a 
Rep.  79,  80.  cites  19  Eliz;     Walford  v,  Walford. 

4.  Afajler  exami/ied  one  witnefs  three  times  to  the  acc^ount; 
4)rdered  that  the  depofitions  be  fupprejfed*  2  Chan.  Cafes,  jg. 
-Mich.  33  Car.  2.  Anon. 

5.  DcpoCitions  fupprej/id^  becaufe  the  Solicitor's  clerk  ir\  the 
caufc)  did  write  as  a  clerk  in  the  execution  of  the  commiilien^ 
%  Chan.  Rep.  393.    ajaci  2.    Kcwte  y.  Foot* 


(D)     Depofitions  fupplied  or  arisehdcd, 

'i.    \  FTER  publication  the  Court  would  not  amend  a  depcM 
jljl  fition  piiftaken^     Toth^    140.  cites  39  and  40  Eliz^ 
Chamberlain  v*  Pope. 

2.  A  man  after  examination  fupplies  his  depofition^  ad  infor^ 
fnandam  confcientiam.    Toth.  140.  cites  5  Car.     Wynn  v»         ■ 
.*'   3.  A  witnefs  having  committed  a  miftake  in  his  examination  Chtn^d^retf, 
.-before  commiffioners,  applied  to  them  to  reSHfy  it,  but  the  com-  "J- .*  J«nc 
miffion  being  returned  to  London  ho  went  there,  made  oath  of  it,  sfc.aYcoVd* 
and  that  he  was  furprited  by  an  hafiy  examination  \  but  ^he  com-  ingly.—. 
mi/fion  not  being  opened,  it  was  returned  back  to  the  com-  J^pon  hear- 
fnlflioners  with  a  fpecial  cdmmiffion  to  open  it,  and  pelmit  the  mftter/i»r^r 
witnefs  to  reftify  his  miftake  j  the  fpecial  eommjfim  being  executed  xhhnejis 
Und  returned,  it  was  moved  to  fupprefs  the  depofitions  as  unduly  ^'''"''oc** 
taken,  and  that  no  fuch  fpecial  commiffion  ought  to  have  been,  fion^^Sv^^ 
and  they  "wtx^  fupprejfed.    N.  C.  R.  92.    15  Cat.  2.    Randall  v.  ff  cm  court 
Richards.  -  f?'"/'  '*-' 

the  com* 
miflloncrs  Aavc  /et  d&iuu  their  depcjitioiiy  ctberwife  than  they  did  depofe\  therefore  h  is  ordered 
thofe  depofitiona  (hall  be  voidi  and  the  fame  wUuefles  Ihall  be  examined  agaia«    *Cary's  Rep.  60* 
cites  2  £lt2.  fol.  146.     Peacock  v.  Collins^ 

4.  The  Lord  Chancellor  took  liotrce  of  what  dangerous  con^  f  d^6  1 
fequence  it  would  be,  that  if  after  publication  pafled,  and  people 
feeing  where  a  caufe  pinched  they  fhould  then  be  at  liberty  to  look 
Out  witnefles  to  boulfter  up  the  faulty  part  of  the  caufe,  the  ne- 
ceffary  confequence  woiild  be  perjury.  Vern.  47.  Pafch.  1682, 
In  Cafe  of  Jones  v.  Purefoy. 

,  5.  After  a  witnefs  is  fully  examined,  the  examinations  are  read 
over  to  him  and  the  witnefs  is  at  liberty  to  alter  or  amend  any 
thing  J  after  which  he  Jlgns  thent,  and  then,  and  not  before,  thjaf 
examinations  ate  compleat  and  good  eiJidence*  Wms's  Rep.  415, 
Pafch.  1718.  by  the  Reporter. 

6.  Therefore  where  a  witnefs  was  examined^  and  before  fining 
his  examination  died,  the  Matter  of  the  Rolls  upon  advifing  witH 
a  Matter  in  Chancery  then  in  court  denied  the  making  ufe  of 
the  depofitions,  as  being  not  perfeft.  Wnas^sRep.  414,  Pafch^ 
J  7 1 8.    Copebnd  v.  Stanton. 
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^.  But  where  fifur  an  order  for  publication^  defendant  exammd 
a  wjtnefs  and  then  perceiving  the  irregularity  (it  being  after  pub- 
lication) the  defendant  on  the  ufual  afjidavit  by  himfelf,  his  clerk 
in  court,  and  folicitor,  that  they  had  not^  nor  would  fee  any  of  the 
depofstions^  got  an  order  to  re-examine  this  withefs  j  but  before  re- 
examination the  witnefs  died  \  upon  affidavit  of  this,  Ld.  C.  Parket 
ordered  that  the  defendant  might  make  ufe  of  the  depofitions,  the 
re-examination  of  him  being  prevented  by  the  a£l  of  God. 
Wms^s  Rep.  415.  cites  Mich.  1720.    Debrox  v.  ■    ■ 

8.  On  a  petition  to  amend  the  depofition  of  a  witnefs,  whtT, 
being  examined,  fwore  only,  that  he  was  induced  to  believe,  that 
he  did  not  exprefs  himfelf  m  the  manner  the  depofition  was  taken, 
and  was  pofitive  he  did  not  intend  or  mean  to  fwear  as  the  ex- 
aminer had  taken  it,  but  really  as  in  the  amendment  defired. 
Lord  C.  King  faid,  that  where  it  appear^?  to  the  court,  that  either 
the  exaffiiner  is  mi/iaken  in  the  takings  or  the  witnefs  in  making  the 
depofition,  he  thought  it  was  for  the  advancement  of  trutn  an4 
juftice  to  amend  it,  and  the  fooner  the  better,  in  regard  of  death  or 
abfence,  and  it  would  b.^  unjufl  to  pin  a  witnefs  down  to  a  mif- 
take  by  denying  to  redli fy  it,  and  as  to  the  amending  it  after  pub- 
lication, it  could  not  be  known  before  and  ordered  it  to  be  amended, 
and  the  witnefs  to  fwear  it  over  again,  2  Wms's  Rep.  (64.6.) 
Mich.  1731.    Griclls  v.  Gaufcll. 

For  more  of  Depofitions  in  general,  fee  (Etjfliente,  CjCamftlO? 
tton,  l^sauinji;,  ^"^  ^^^^^  proper  Titles. 
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(A)    Who  may  make  a  Deputy. 
*[557]  , 

Mo.  845.  [i,  \  CONSTABLE  may  make  a  deputy,  and  he  may  cx- 
s  c^&^  P.  ^^  ecute  the  warrants  directed  to  the  conftabie,  and  do  other 
agreed  ^ni  .things  belonging  to  the  office  of  conftabie,  though  he  is  not  fworn 
rcfoivcd  to  *  execute  it  well,  as  the  conftabie  himfelf  is.  M.  13  Jac.  B.  R. 
dcpuiy^by    hctwccn  Phclps  v.  Winfcombe  for  this  is  not  any  judicial  office.] 

the  equity  of  the  ftatuic  7  ]ac.  cap.  5.  may  plead  the  general  iffuc— 3  Balft.  77.  S.  C. 

and  the  whole  Court  agreed,  th«t  a  conllable  might  make  a  deputy,  but  no  judgment  given,  the 
fame  bcirtg  ended  (as  the  Reporter  fays  he  heaid)  by  agiecraent  between  the  panic*.— ——RoU. 
Rep.  274.  pi.  49.  S.  C.  &  S.  P.  and  the  Jufticcs  inclined  that  the  deputy  of  the  conftabie  is 
within  the  (tatuie  7  Jac.  cap.  5.  lo  plead  ihc  general  iiruc,  becaufe  he  comei  in  the  right  of  the 

conftabie 


r>tp{ttif*  SSI 

toilftl^ble.atfd  r^refents  his  t>erfoD. 3  Salk.  252.  pK  ti  cites  8.  C.*— -As  tor  the  point  of  the 

C53»nft«ble'a  making  a  deputy,  which  was  mentioned  in  Sir  Walter  Vane's  Cafe,  ^id.  355.  pi.  5. 
Hiii.  19  ft  so  Car.  2.  B.  R.  the  Court  were  not  agreed  in  it  notwtthftanding  the  Cafe  of  Pheioa 

V.  Winchcomb  was  cited. Lev.  233.  in  Sir  Walter  Vane's  Cafe,  S.  C.     Twifden  J.  ciicd 

Hill.  9  Jac.    Rot.  249.  B.  R.    Phips  v.  Winchcombe,  to  be  rcfolved  that  a  conftablc  cannot  makt 
a  deputy ;  but  the  other  Juflices  e  contra. 

2.  Ill  Writ  of  fklfe  judgment  it  was  aflxgned  for  error,  th^t  Juf- 
ticies  came  to  the  (herifF  to  hold  plea  of  toool.  and  he  held  it 
before  his  under  fheriflF,  and  entered  in  the  Roll  that  the  plea  was 
held  before  him,  and  therefore  it  feems  that  a  fudge  cannot  make 
a  deputy,  but  that  an  officer  may  make  a  depuiy,  as  the  fheriiS^ 
&c.  may  ferve  capias  by  bailiff  or  fervant,  contra  in  redifleifin, 
writ  of  enquiry  of  waft,  i^c.  where  he  is  Judge  and  o£Ecer,  quaere 
for  it  was  not  adjudged.     Br.  Deputy,  pi.  19.  cites  21  H.  6.  37. 

3.  Where  fupplicavit  comes  to  the  jhtriff  to  take  furety  of  tbi 
peace  of  y.  tf.  and  if  he  fefufes^  then  to  fend  him  to  the  next  gaol^ 
there  it  is  agreed  by  4  juftices  that  the  flierifF  cannot  make  a  de- 
puty to  take  the  furety  but  fhall  do  it  himfelf  j  for  of  this  he  is 
judge  but  he  may  award  a  precept  to  another  to  arrejl  the  partj^ 
for  of  this  he  is  officer.     Br.  Deputy,  pi.  20.  cites  9  E.  4.  31. 

4.  So  in  redijfeijin  this  flhall  be  judged  by  the  meriff  himfelf 
add  the  coroners ;  but  to  make  execution^  the  fherifF  may  award 
precept  to  another.     Note  the  diverfity  that  minifter  or  officer 

,  may  make  a  deputy  contra  of  Judge  or  Juftice,     Ibid, 

5*  It  was  (aid  that  a  judge  or  juflia  of  record  cannot  make  a 
iciputy  i  contrary  of  the  fheriff  who  is  an  officer.  Br*  Judges, 
pi.  i]L.  cites  9.  4.  31. 

6.  Officer  of  trufi  cannot  make  a  deputy  unlefs  the  grant  be 
[by  thefe  words]  to  exercife  by  himfelf  or  his  fufficient  deputy, 
Br.  Deputy,  pi.  9.  cites  11  £.  4.  i. 

7.  A  minifterial  officer  may  make  a  deputy,  but  he  ought  to 
make  returns  in  the  name  of  the  immediate  officeri  Per  Dode-* 
ridge  J.    Roll.  Rep.  274.  in  pi.  49.    Mich,  13  Jac.  B.  R. 

8.  T^he  "Juftices  in  tyre  could  not  make  a  deputy  at  common 
law  i  but  now  they  may  by  ftatutCj  per  Coke  Ch.  J.     Ibid. 

g.  Sir  W.  V.  having  an  eftate  in  the  manor  of  D#  was  chofen 
reeve  to' gather  the  lord's  rents,  he  moved  for  a  writ  of  privi- 
lege, as  a  captain  of  the  guards^  and  fo  his  perfonat  fervice  re-* 
quifite  in  the  court  of  the  king,  but  the  writ  was  denied,  becaufe 
they  all  (but  Twifden)  held  that  he  may  make  a  deputy  reeve. 
Sid.  335.  pL  5.  Hill.  19  and  20  Car.  2.  B.  R.  Sir  Waltei' 
Vane's  Cafe. 

10.  A  deputy  cannot  make  a  deputy  \  becaufe  it  implies  an  af"- 
fignment  of  his  whole  power,  which  he  cannbt  aflign  over ;  but 
he  may  impower  another  to  do  a  particular  a<3:.  i  Salk«  96«  Pafch, 
13  W.  3.  B-  R.  per  Holt  Ch-  J.  in  delivering  the  opinion  of  thef 
Court  in  the  Cafe  of  Parker  and  Kett. 

11.  Tenant  for  life  of  the  bailiwick  of  the  Savoy  from  the  crown 
made  a  leafe  thereof  for  a  year  to  an  under-deputy  and  adjudged 
good  J  for  by  the  ftatute  5  E.  6.  cap.  i6.  all  officers  of  fee  are 
excepted,  and  fo  are  all  Aib-grants  and  fub-demifes  thereof^ 
3  Salk.  252.  pi.  /• 

S  s  2  12^  A 
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12.  A  jgaoler  may  make  a  deputy;  admitted.    See  2  Ld^ 
Raym.  Rep.  1574.    Mich.  4  Geo.  2.  B.  R.    The  King  and 

Hugging. 

For  more  of  Deputy  in  general,  fee  tit.  jSDflBCfTSf,  &c.  Letter  (I) 
to  Letter  (M)  ^nbUe&^e,  and  other  proper  Titles. 


SOefcent. 


(A)    Defcent   by  the   Cuftotn   of  Gavelkind  or 

Borough  Englifh. 

Gddb.  t66.  [i,  TF  the  cuftom  of  a  copyhold  be^  that  the  eldeft  daughtir  fliaH 

ti^  *f y'v  ^^^  ^^  '^"?^  '^^  ''^^  ^^^^  M^^  ^^^  ^^^^  *^  ^y  ^^^  ci^ftoni, 

Chapiio/     for  (he  is  not  within  the  cuftom.     Pafch.  8  Jac  B.    Ratclifft 

s.  c. ond  Chapman^  per  Curiam.] 

4  Lt.  242.  r       »  r  J 

pl.  395.  s.c. 

Godb.  166.      [2.  The  youngeji  brother  {hall  not  have  Borough  EngUfh  land^ 
P*-  »3*-       for  he  is  not  within  the  cuftom.     Pafch.  8.  Ja.  B.] 

Chaplin,  S.  P.  where  tke  cvftom  was  that  ch<;  youngeft  fon  Oiall  inherit.     And  Fofter  faid,  that  fo 

it  waa  adjudged  in  one  Denton's  Cafe. 4  Lc.  249.  pl.  395.  S.  C.  and  Fofter  J.  faid,  that  it 

was  To  adjudged  in  one  Totman's  Cafe. —2  Roll.  Rep.  366.     Trin.  21  Jac.  B.  R.  cites  it  as 

adjudged  in  Chapman's  Cafe.     Pafch.  8  Jac.  that  if  the  middle  fon  purchafes  lands  in  boroogb 
englifh,  and  dice  without  ifTue,  that  the  cldcft  brother  fhall  have  tke  land  and  not  tbc  youngcli; 
for  the  cuftom  goes  to  the  ton*  only  and  not  to  the  brothers,  and  fhall  be  uken  ftridly.  ■   ■ 
Cro.  J.  198.  pl.  27.    Mich.  5  Jac.  B.  R.    Bailey  v.  Stephens,  S.  P, 

S.  C.  cited  [2*  If  a  cuftom  be,  that  if  a  man  dies  without  heir  male^  that 
^y^y'  his  eldijl  da^ghter  Jhall  have  the  land,  and  ifh^  hath  no  daughter^ 
Wms'sRep.  that  the  eldejl  filter  Jhall  have  the  land,  and  if  he  hath  not  afifter^ 
68.  Hill,  the  eldeji  coufin  ;  but  if  he  hath  an  heir  male,  that  he  {hall  have  it 
dchv'crimr  ^^^^re  any  of  them,  and  the  tenant  of  the  land  hath  fever al  daugb^ 
the  opinion  ters^  but  no  heir  male,  and  the  eldejl  daughter  dies  in  the  life  of 
of  the  Court  /^^  tenant  of  the  land,  having  ijfue  a  daughter^  this  grandchild  is 
of  cicmcit  ^^^^^^  ^^^  cuftom,  and  (hall  have  the  land  by  defcent  upon  the 
and  Sciida.  death  of  the  grandfather.  Mich.  lO  Jac.  B.  2i.  b.  between  God- 
more.  And  ffgy  and  BuUock^  per  Curiam.] 

fays,  that      -'     -^  "^  ■* 

by  the  common  law  the  eldeft  daughter  haa  not  (be  preference  before  the  reft,  bat  all  inherit 
equally;  yet  cuftom  may  give  the  inlteritance  to  the  tided  daughter,  and  then  ber  iilue  (ball  uk« 
it  io  jure  rcprefeotationis ;  and  this  is  as  flrong  ai  a  defcent  in  borough  englifh. 

4.  By 


4.  By  cuftom  when  one  brother  'dies  without  ijfue  aU  the  other 
brothers  may  inherit  gavelkind  lands.  Co.  Litt.  140.  a.  b.  cites 
23  Air.  21. 

5.  There  is  a  fpectal  kind  of  borough  englijh  land ;  as  it  Jhall 
defcend  to  the  younger  fin  if  he  be  not  of  the  half  bloody  but  if  he  be^ 
then  to  the  eldejL     Co,  Litt.  140.  b.  cites  32  E.  3.  Age.  8r. 

6.  The  father  being  feifed  in  fee  of  borough  engliih  after  the 
ftat.  of  27  H.  8.  made  a  feoffment  in  fee  to  the  ufe  of  himfelf  and 
the  heirs  males  of  his  body  according  to  the  courfe  of  the  common 
laWy  and  afterwards  died  feized,  leaving  ifTue  two  fons  ;  it  feemed 
to  all  the  Board  in  Serjeant's  Inn,  that  the  youngeft  fon  (hall  have 
the  lands  by  defcent,  by  virtue  of  the  cuftoiii,  notwithftanding  thofe 
words.     Dyer,  179.  b.  pi.  45.    Pafch,  2  Eliz.  Anon. 

7.  Where  a  feoffment  is  made  of  borough  englijh  lands  upon  a  This  it 
condition  to  be  performed,  which  was  not  done,  the  heir  at  common  '•^<o  from 
law  Jhall  take  the  advantage  cf  the  non-performance  of  fuch  con-  Abr.  Ht! 
dition,  but  the  youngefl' fon  JhaU  be  entituled  to  all  aSfions  in  right  Cuftoms, 
of  the  landj  as  to  a  writ  of  error  to  reverfe  a  judgment,  by  which  546.«p.4, 
the  lands  are  afFefted,  ox  attaint,  &c.     Nelf.  Ab.  396.  pi.  z*  cites  which* citet 
Alich.  20  Eliz.  11  as  a<l* 

judged, 

8.  The  father  having  the  impropriate  tithes  arijing  out  of  the  This  is 
manor  of  IV.  which  is  borough  engltjh^  had  two  fons,  the  queftion  2u^!^"* 
was,  which  of  the  fons  (hould  have  the  tithes  ;  adjuflged  that  the  ad?,  ui* 
eldeft  fon  (hall  have  them,  becaufe  tithes  do  not  arife  naturally  Cuftoms, 

from  the  landy  but  by  the  labour  and  induftry  of  man  j  heftdes^  of  546.cap.4. 
common  right  tithes  are  not  inheritances  defcendable  to  an  heir,  but  u  a*  ihc 
come  in  fucceflion  from  one  clergyman  to  another;  it  is  is  true,  opinion  of 
by  t\\Qjlatute  of  diffolution  of  monafteries  they  are  made  defcend-  •^xwHIft 
able  to  h'eirs,  ♦  but  that  being  within  time  of  memory  the  cuftom  pan  is  not 
of  borough  englifli  will  not  prevail  in  fuch  cafe.  Nelf.  Ab.  397,  «  Hughci, 
pi.  6.    Mich.  10  Jac. 

9.  If  a  man  have  iflue  two  fons  by  feveral  venters  and  having 
lands  holden  in  focage  in  the  nature  of  borough  englifh  dies,  the 
younger  brother  being  within  the  age  of  fourteen  years,  the  elder 
brother  of  the  half-blood  fliall  not  have  the  cuftody  of  the  land, 
becaufe  by  pofTibility  the  elder  may  inherit  the  land ;  for  if  the 
youngeft  dies  without  ifTue,  and  the  land  defcend  to  an  uncle, 
the  elder  brother  of  the  half-blood  may  be  heir  unto  him.  Co. 
Litt.  88.  b.  (m). 

10.  If  the  youngefl  fon  malces  his  title  to  land  in  borough  en- 
glifli he  mu/i  plead  that  time  out  of  mind  the  cuflom  of  the  faid 
manor  has  been^  that  when  or  at  wnat  time  foever  a  copyhjolder  dies 
feifed  of  any  copyhold  lands  in  the  fame  manor  having  diyers  fons^ 
that  the  fame  has  ufed  jure  hareditario  to  defcend  unto  the  younger 
fon,  5rc.     Calth.  Reading,  44. 

11.  A.  feifed  of  gavelicind  has  three  fons,  B.  C.  and  D.  D. 
di^s,  leaving  a  daughter  E.  and  then  A.  dies.  E.  fliall  inherit 
D's  part.  2  Ld.  Raym.  Rep.  1025.  Marg.  fays  it  was  fo  ruled 
in  an  ijedhnent  for  lands  in  iC(int.  Mich.  8  Ann.  Leonard  v. 
the  Earl  of  Suflex. 

S  s  3  (B)    [Borough 


s6o  Defcent 

Fol.  624. 

V^^nd%  J^^     [Borough' Englijh.] 

Sec  tTt.  Heir  3^  whom  it  fhall  delcend. 

(r.  5.) 

Cro.c.410.  j^x,  yF  A.  be  fcifed  of  copyhold  lands  in  fee  of  the  nature  of 
ana  ihc  borough  englijh  land,  and  furrenders  it  into  the  hands  of  the 

Court  wai    lorJy  ca  intcntione  that  he  Jhould  re- grant  it  to  him  and  his  wife^ 
divided  ac  ^^^  to  the  heirs  of  himfelf^  and  the  lord  re-grants  it  accordingly, 
— Jo"36i.   *"^  there  is  a  cujlom^  that  if  any  perfon  be  feifed  in  fee  of  any 
&.C,  S.  C.     fuch  cuftomary  land,  and  dies  fo  feifed^  that  the  land  fhall  defcend 
and  the        after  his  death  filio  junior i  hujufmodi  tenentii  ci/ipomar'*  fie  ohientis 
di^'idcdand y^iA^'  fecundum  naturam  of  borough  englifh  landj  and  after  A. 
fonojudg-   having  iffue  three  fons^  dies  fo  feifed,  and  after,  ten  years  after  his 
?**j^'*T"T    deathy  the  joungefi  fon  dies  in  the  life  of  his  wife  without  iffue^  it 
by  Holt       teems  the  eldefl  fon  (hall  have  this  land  as  heir  to  the  youngeft, 
Ch.  J.         and  not  the  middle  fop,  for  the  cuftom  cannot  extend  to  a  colla^ 
Wnis'sRep.  f^^al  defcent^  fcilicet,  to  direct  the  defcent  between  brothers,  for 
of  Clement  this  IS  out  of  the  cuftom,  and  the  cujlom  was  once  fatisfied  by  the 
&  Scuda-     defcent  to  the  youngeft,  and  the  cuftom  fixed  the  land  in  the 
"*Ann  ^*^*   youngeft,  and  there  is  an  end  of  the  cuftom  ;  and  when  the  cuftom 
%  Sc  ibid,  fsils'i  the  common  law  fhall  guide  the  defcent ;  and  by  this  fpecial 
69  hefaid   cuftom,  this  fon,  which  was  the  youngeft  at  the  time  of  the 
Toncs's  and  ^^*^  °f  ^^^  father,  ought  to  have  the  land,  and  not  any  other 
Crookc'a      who  fliould  come  to  be  the  younger  after.    IV.  1 1  Car^  B.  R.  be- 
opjoiona      tween  Reeve  and  Malfter,   it  was   argued  by  the  Court,  and 
^.c7ai5°it     Brampfton  and  Barkly  inclined,  that  the  middle  fliould  have  the 
cotiidnot     land,  and  Jones  and  Croke  e  contra.     But  they  all  agreed,  if 
butoccafion  this  had  not  been  cuftomary  land,  that  the  eldeft  would  have  it 
ind*^c"nfc-   ^  ^^'^  ^^  ^^  father,  inafmuch  as  this  was  a  reverfion  expcftant 
quentiy        upon  an  eftate  for  life,  and  no  aclual  feifin  in  the  youngeft ; 
confuGon.     and  they  differed  only  in  this^  whether  the  cuftom  fliould  guide 
ciied  by  '    '"  ^^  dcfcent  in  the  fame  manner  as  in  the  courfe  of  a  defcent  at 
Holt  Ch.  J.  common  law.     And  Crokc  and  Jones  held,  that  upon  this  fpe- 
in  deliver-*    cJal  cuftom,  if  the  copyholder  died  feifed,  havirtg  a  fon,  and  his 
llion  of  the"  ^^^^  enfelnt  of  another  fon,  who  is  born  after,  that  he  (hould  not 
Court  in      have  the  land ;  but  Brampfton  and  Berkly  e  contra.     Intratur, 

'c^'f/::fc.c-  «'"•  9  Car.    Rot.  583.] 

tnent  and  Scudmore.     a  Ld.  Raym.  Rep.  soa6 1  Salk.  ft44.     Holt  Ch.  J.  inclined  againft 

the  opinion  of  Croke  in  the  Cafe  of  Reeve  v,  Malfter. 6  Mod.  i2e.     Holt  Ch.  J.  approved  of 

the  opinimift  of  Berkley  and  Brampftone  in  this  Cafe;  for  he  faid,  if  the  other  opinion  bad  pre- 
vailed it  wottld  beget  abundance  of  confufion,  whereaa  following  the  other  would  fettle  thiofS 
upon  a  lafting  foundation. 

[2.  If  ihtcuflom  be,  that  the  youngeft  fon  fhall  inherit ^  and  a 
man  has  iffue  two  fons^  and  the  eldefi  has  iffue  two  fons^  and  dies, 
and  after  the  lands  defcend  to  the  youngeft  Ton,  who  dies  without 
ifjfue^  the  eldeft  fon  of  the  eldefi  brother  fhall  have  the  land^  becaufe 
the  cujlom  holds  not  in  the  tranfverfal  line^  but  only  in  the  lineal 
defcent.  M.  24  &  25  El.  at  Hertford  Term^  refolvcd  per  Cu« 
riam,  cited  M,  lo  Ja.  B.J 

3.  A. 


3.  A,  feifed  in  fee  of  land  in  boroygh  englilh,  makes  Tifeoffmint  !>•  179*.^. 
tQ  the  ufe  of  himfelf^  and  the  heirs  males  of  his  body^  according  to  the  p  j^jf ' 
courfeif  the  convnon  law  \  thefe  words,  according  to  the  courje  of  the  Eiix.  s.  C. 
common  law^  are  void-,  for  cuftoms  which  ^o  with  the  lancL  as  this  *  S.  P.  by 
is  ♦  and  gavelkind,  and  fuch  like  cuftoms,  which  fix  and  order  the  b^^^  ,j 
dcfcents  of  inheritances,  can  be  altered  only  bv  parliament.     By  Scrje»ot^ 
Catlin,  Dyer,  Sanders,  Whiddam,  Browpe,  and  Bendlowes.    Jenk.  Inn* 
220.  pi.  70. 

4.  Refolved,  that  where  land  in  borough  englifli  defcends  to 
the  youngejl  fon^  and  he  dies  without  ijfue^  it  Jhall  not  go  to  the 
younger  brother  without  a  fpecial  and  particular  cujiom.  Cro.  J, 
198.  pi.  27.    Mich.  5  Jac.  B.  R.    Bayly  v.  Stevens. 

5.  If  the  youngejl  fon  in  borough  engliih  diesy  the  middle  brother 
(hall  have  the  land  by  the  cuftom.  Per  Williams  J.  i  Bulft.  93. 
Mich.  8  Jac.  in  Cale  of  Davis  v.  Hales. 

6.  In  trefpafs  done  in  lands  within  the  dutchy  of  Cornwall, 
which  were  borough  englifh  where  the  cujlom  was,  that  if  then 
were  an  ejlate  in  fee  in  thofc  lands,  that  they  Jhall  go  to  the  younger 

fon^  according  to  the  cujlom  5  but  if  in  tailj  they  jfbould  defcend  to 
the  heir  at  common  law ;  and  it  was  moved,  that  the  cuftom  was 
not  good,  becaufe  it  cannot  be  at  one  time  cuftomary,  and  go  ac- 
cording to  the  cuftom,  and  at  another  guildable.  7'he  whole 
Court  (Crooke  only  being  abfent)  held,  that  the  cuftom  was  good. 
Mar.  54.  pi.  82.    Mich.  15  Car.    Chapman  v.  Chapman. 

7.  Twifden  J.  denied  the  opinion  of  Lambert,  that  if  the  king 
purchafes  gavelkind  landsy  that  it  fliould  go  to  all  his  fons ;  for 
Lambert  had  it  out  of  Plowden,  247.  a.  from  Southcote's  opinion, 
and  he  from  35  H,  6.  ?8.  a.  and  Mallet  and  Fofter  were  of  the 
fame  opinion.  Raym.  77.  Pafch.  15  Car.  z*  B,  R.  in  Cafe  of 
Wifeman  v.  Cotton, 

8.  The  copyhold  lands  of  every  tenant  dying  felfcd,  were  by  Ibid.   The 
the  cuftom 

furrender  was 

admittance  \  it  ^  ,        « 

fon,  after  his  death,  ihould  have  inherited,  but  in  regard  B.  died  '^■»"«  c»fc 
before   admittance,   the   queftion    was   between    the   eldeft  and  ;„  2  Krb.*^ 
youngeft  fon  of  B.  who  fliould  have  the  land?  and-  adjudged,  that  158.  159, 
in  this  cafe,  the  eldejl  fon  Jhould  have  theland^  becaufe  of  the  ftrait-  ^/p^^"'*"' 
nefs  of  the  cuftom,  and  there  never  having  been  any  feiftn  in  the  Herbert.— 
ancejlor  \  but  by  my  Report  it  would  be  otherwife^  had  it  been  S.  c.  died 
alleged,  that  the  lands  were  in  the  nature  of  borough  englijh^  which  ""*^^^l|* 
it  was  not,  but  only  fet  forth  as  a  particular  cuftom ;  for  the  law  Riym.Rcp. 
takes  notice  of  the  cuftom  of  borough  engliili,   but  not  of  this  1025. 1026* 
fpecial  cuftom  ;  which  is  likewife  the  reafon,  why  in  pleading  that  ~*  ^^^^ 
lands  are  of  the  nature  of  borough  englifli,  you  need  not  fet  forth  c.^^a  by 
the  nature  of  the  cuftom  fpecially.     Wms's  Rep.  66.  cited  by  Holt  Hnuch.  J. 
Ch.  J.  as  about  IS  &  16  Car.  2.  C.  B,    Hale's  Cafe.  "fPa'^'^*' 


tin  V. 
Barr. 


9.  In  fpecial  verdi£l  in  ejeflment  in  N.  the  cafe  was,  a  copy-  i^cv.  17a. 
holder  in  fee  held  of  the  manor  of  T.  had  iffue  two  daughters^  and  ^^^,hat"ihc' 
died  i  that  the  cujlom  of  that  manor  was^  that  the  eldejl  daughter  ccaom  was 

S   S   4  Jhall  good,  and 
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ibatthe  sd  ^all  inherit  the  whole  for  her  Itfey  and  after  her  deaih^  the  next  heir 
ftould  have  ^^^^  '^  the.  father^  who  can  make  a  descent  by  males^  jhall  have  the 
the  land       lands  to  him  and  his  heirsy  and  if  there  is  no  fuch  heir  maUy  then 
for  her  life   they  Jhall  efc  heat  to  the  lord-,  after  the  death  of  this  copyholder,  his 
euitpm  ^  *    widow  entredf  having  her  widow* s  ejfafe^  and  in  her  life  the  eldejl 
daughter  diedy  and  then  the  widow  died\  and  the  queftion  was, 
Whether  the  fecond  daughter  (hould  have  the  land,  or  it  (hould 
efcheat  to  the  lord  ?     It  was  argued,  that  if  fuch  a  cuftom  had 
been  annexed  to  lands  in  fee  at  common  lav/,  it  had  been  void, 
becaiife  a  fee  fimple  can  never  efcheat  as  long  as  there  are  heirs 
to  inherit  it ;  but  this  eftate  being  created  by  cuftom,  may  be 
modified  by  cqftom,  not  only  as  to  the  einoying,  but  to  the  ex- 
r  <6z  ]  tent  of  it  \  and  though  fuch  a  general  cuftom  fhall  not  be  good, 
y€t  in  this  cafe  it  may  be  good  ratione  loci,  becaufe  this  manor 
borders  on  Scotland,  and  the  Scots  in  former  times  ufually  made 
invafions,  and  therefore  it  was  fafe  for  the  -lords  there,  to  provide 
themfelves  of  fuch  tenants  as  might  defend  their  pofleflions,  viz, 
men  and  not  women.     After  feveral  arguments  this  was  adjudged 
a  good  cuftom,  and  that  the  daughter  was  within  this  cuftom,  for 
the  eldeft  daughter  in  this  cafe,  fhall  not  be  only  primogenita 
filia,  but  the  eldeft  at  the  death  of  her  motiher,  who  derived  her 
eftate  from  her  hun)and,  by  the  cuftom.    Sid.  267.  pK  18.    Trin. 
17  Car.  2.  B.  R.    Newton  v.  Shaftoe. 
fteetit.  10.  Land  of  the  nature  of  borough  englifli  is  granted  to  A,  and 

"*^y  (^-i*)  his  heirs  for  three  lives  \  A,  dies.    TThe  queftion  was,  whether  the 
u  wa'sa"    eldeft  fon  or  the  youngeft  fon  (hall  have  it?  and  the  Court  all  in- 
judged  a      dined  that  the  youngeft  (hould  have  it,  for  he  is  in  by  defcent, 
^^^^h^d*^^^  And  he  is  not  in  as  a  perfon  defigned  by  dcfcription,  for  then  an 
'"  °   *      executor  might  have  it  j  but  that  it  is  held,  that  if  it  be  granted  t^ 
a  man  and  his  executors^  the  executor  Jhall  not  have  it ;  and  Hale 
faid,  the  reafon  of  that  was,  becaufe  the  law  will  not  fuller  a  free- 
hold to  run  out  of  its  channel.^   Adjornatur.     Frecm.  Rep.  395, 
pi.  513.    Trin.  1675.     Barkfdale  v.  Dowdfwell. 

1 1.  The  law  takes  notice  of  borough  englifh  and  gavelkind  cuf- 

toms.    6  Mod.  121.  in  Cafe  of  Clement  v.  Scudamore. 

sLri.Raym.       12.  One  fcifed  of  a  copyhold  in  fee  in  nature  of  borough  englijhy 

Rep.  1084.    \i2&five  fonsy  the  youngeji  dies  in  the  life  of  the  father^  leaving  ijfue 

tidem  ver-'   ^  daughter^  and  then  the  father  dies  \  the  youngeft  fon's  daughter 

bu. IS  inheritable.     Holt  Ch.   J.   in  delivering  the  opinion  of  the 

1  Saik.  243.  Court,  faid,  that  wherever  this  cuftom  has  obtained,  the  youngeft 
hcidaccord-  ^^^  '^  there  placed  in  the  room  of  the  eldeft,  who  inherits  by  the 

ingiy. common  law  j  and  there  is  no  difference  in  the  courfe  of  defirents, 

s^  d"^*  but  that  the  cuftom  prefers  the  youngeft  fon,  and  the  common 

judged  for    J*^  ^^  eldeft ;  and  therefore,  as  by  the  common  law,  the  iffue 

thedaugh-    of  the  eldeft  fon,  female  as  well  as  male,  de  jure  reprefentatiohis, 

**'•  inlierit  before  the  other  brothers,  fo  by  the  fame  reafon,  when  this 

cuftom  has  transferred  the  right  of  defcent,  from  the  eldeft  to  the 

youngeft  fon,  it  ftiall  alfo  by  the  like  reprefentation,  carry  it  to  the 

daughter  of  the  ypungeft  fon  ;  and  there  is  no  gr6und  to  make  ta\y 

difference  betwixt  a  defcent  by  this  cuftom,  and  by  the  coaHmrtl 

law.    Wms's  Rep.  63,  64.    Hill.  1 703.    Clements  v.  Scudamore. 
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J  3.  A  leafe  was  made  t9  a  man  and  his  hitrs^  during  thrie  lives^ 
9f  lands  in  hordugh  englijk^  the  youngeft  fon  (hould  inherit  that 
defcendable  freehold,  though  it  were  a  new  created j/f ate ;  becaufe 
the  cuftom  was  fo  annexed  to  the  land,  as  to  ei^£l  that  eftate, 
cited  by  Holt  Ch.  J.  2  Ld.  Raytn.  Rep.  1028.  Hill.  2  Ann.  as 
adjudged  in  B.  R.  in  one  Townfend's  Cafe. 

14.  So  if  a  rent  be  granted  out  glands  of  the  nature  of  gavel-^ 
kindj  or  borough  englijh^  to  a  intin  and  his  heirs^  it  (hall  defcend  to 
the  youngeft,  or  all  the  fons  5  cited  per  Holt  Ch.  J.  2  Ld.  Raym« 
Rep.  1028.    Hijl.  2  Ann.  as  adjudged  in  Townfend's  Cafe. 

15.  If  lands  of  the  nslture  of  borough  englijhy  or  gavelkind^  ati 
fettled  to  certain  ufes^  as  to  all  but  the  reverfion  in  fte^  but  the  re- 

verfion  in  fee  is  not  fettled,  this  reverfion^  as  fart  of  the  old  eflate^ 
flyall  defcend  in  gavelkind^  and  borough  englijhy  as  before ;  per  Ld, 
Chancellor  and  the  Judges  affiftants.  3  Wms*s  Kep.  62,  63# 
Xrin.  1730.    Obitcy,  in  the  Cafe  of  Chefter  v.  Chefter. 

•    (B.  2)    Ancient  Manner  of  Defcent.  [  563  ] 

X,  TJ  Y  the  law  ufed  in  England  before^  and  at  the  time  of  the  Con-^ 
J3  quefty  all  the  defcendants  of  a  perfon  dying  inteftate  had  pre- 
ference  not  only  in  perfonal^  but  alfo  in  real  ejiates ;  for  if  a  man 
had  died  having  three  fons  and  a  daughter,  they  all  equally  inhe- 
rited his  real  eftate  \  and  this  appears  in  Seld.  Eadm.  184.  Lamb, 
Saxon  Law,  66.  Siquis  inteilat'  decQiferit  liberi  ejus  haeredi- 
tatem  aequaliter  dividunto*  But  after  the  Conqueftj  the  kingdom 
and  conftitution  were  to  be  new  modelled  ;  and  this  alteration  was 
made  in  the  time  of  Henry  i.  and  then  daughters  were  excluded  if 
tiiere  were  males,  and  it  was  by  the  36th  law  of  H.  i.  See 
Lamb.  202,  203.  and  then  the  mates  did  inherit  all  alike^  efpecially 
all  the  common  focage  men.  But  even  then  if  one  had  died 
without  iiTue,  and  had  a  lather  or  mother,  the  land  Jhould  not  go  ta 
any  collateral^  but  to  the  father  or  mother  \  and  this  appears  by  the 
law  of  H.  I.  Lamb,  ubi  fupra.  Siquis  Ane  liberis  decefTerit  pater 
Slut  matef  in  haeredttatem  fuccedat  vel  frater  aut  foror,  fi  pater  & 
mater  defit )  ib  the  collateral  Was  not  to  come  in  but  upon  failure 
of  father  and  mother.  And  where  t  Inft.  ii.  a.  this  is  taken 
notice  of  as  an  exploded  opinion  \  Bat  Coke  had  not  feen  the  laws 
of  H.  I.  then,  and  the  Red  Book  in  the  Chequer,  that  he  contra* 
di(3s,  is  very  ancient,  and  of  great  authority  in  kw.  12  Mod, 
623.    Hill.  13  W.  3.  B.  R.  in  Cafe  of  Blackborough  v.  Davis. 

2.  But  thi^  law  did  not  continue  long,  but  was  altered^  between 
the  reigns  of  H.  i.  and  H.  2.  and  At  father  and  mother  altogether 
excluded^  and  then  the  law  came  to  be  adjudged  as  it  is  to  this  day, 
that  the  land  (bould  not  afcend  to  father  or  mother,  but  rather  go 
to  collaterals }  and  this  appears  by  Glanvill,  Lib.  7.  i,  2,  3, 
4.  C— — But  this  alteration  was^y  as  to  real  eftates  ;  and  per- 
fonal  eflates  were  left  as  they  were.  I  a  Mod.  6:14.  in  Cafe  of 
Blackborough  v*  Davis* 

.  3*  The 
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ft  New  2,  The  feudal  fucceffion  eame  in  this  manner ;  the  lorA  gave 

^^P  ia'to-  ''^"^^  **"^^  "^^^  pcrfons  as  behaved  themfclves  well  in  the  war,  for 
tidem  their  lives  only ;  fometimes  they  alfo  married  their  daughters  to 

irerbi*.  them.  Then  by  their  feudal  donations,  they  limited  the  lands  to 
go  not  only  to  the  feudary  himfelf,  but  alfo  to  the  iffue  of  that  mar- 
riage 9  and  this  brought  in  the  notion  of  fucceflion  among  the 
northern  nations  that  invaded  the  Roman  empire.  The  lands 
therefore  in  the  elder  times  went  to  the  immediate  defcendants  of 
fuch  marriage,  and  originally  to  none  elfe  j  and  firft  they  went  to 
males,  as  the  moft  worthy  of  blood,  and  moft  capable  of  doing 
the  fer vices  annexed  to  fuch  donations  \  for  want  of  males  it  went 
to  females,  as  defcendants  of  the  fame  marriage.  The  feud  was 
united  in  the  eldcft  male,  becaufe  he  was  obliged  to  do  the  duty 
in  the  wars ;  and  for  every  knight's  fee,  was  to  go  out  40  days 
with  his  lord ;  fo  that  the  feud  did  not  divide  among  the  males 
becaufe  the  duty  could  not  be  divided  commodioufly.  Becauf^ 
adly,  the  males  were  to  keep  up  the  grandeur  of  the  family,  there- 
fore the  inheritance  was  not  (bared  nor  broken.  Hence  it;  came 
to  pafs,  that  among  the  males  the  eldeft  was  preferred  as  the  moft 
worthy,  fince  he  was  fooneft  able  to  go  to  the  wars,  and  do  thp 
duties  of  the  tenure.     Gilb.  Treat,  of  Ten.  9. 


[  564  ]  (C)     Baftard,  MuHer. 

[By  what  dying  leifed  the  Mulier  (hall  be  bound.} 


[l.  TF  a  hajlard  enters  after  the  death  of  the  father y  and  cttn^ 

A  tinuesjesfed  for  an  year^  and  after  aliens  to  another,  and  the 

alienee  dies  feifed  without  any  interruption^  yet  this  dying  feifed  of 


Br.  Entre 

Congcable, 
pi.  75.  cites 
S.  C 

Br.Baftaidy  the  alienee  (hall  not  bind  the  right  of  the  mulier,  for  this  is  not 
S^'c^'ihlir*  within  the  maxim.    36  Aff.  2.  adjudged.] 

fome  held  tfiat  the  feoffee  of  the  baftard  dying  feifed  fliould  bar  the  mulier,  but  Brooke  fayt  quaere 
inde.  Fitzh.  Baftardy,  pi.  17.  ciiea  S.  C>  ■  Hr.  DifccDt,  pi.  99.  cite*  S.  C.  aad  fayt 

it  feems  that  thia  is  out  of  the  maxim. 

Br.  Entrc         2.  If  a  feme  has  iflue  a  daughter  baftard  and  znothtr  daughter 

pL  3i?citcs  1"*'^''''  ^"^  ^*^s»  ^"^  ^^*^  ^^^^^  *"^  make  purparty,  and  the  baftard 
S.'c.-^ —     dies  feifed  of  her  purparty  and  her  heir  enters,  the  mulier  cannot 

Br.Eftoppei  enter  but  has  loft  the  land.    Br.  Defcent,  pi.  9.  cites  21  £.  3.  y^ 
pi.  74*  d^c 

S.  C.  Co.  Lilt.  244.  a.  S.  P.— ——8  Rep.  loi.  b.  S.  P.  cites  a  E.  4.  tit.  BafUrdy,  i^ 

ai  £•  3.  34.  b.    30  ACT.  7. 

« 

3.  Afllze.  Baftard  eigne  and  mulier  puifnej  the  baftard  en- 
tered, and  the  mulier  made  continual  claim  \  the  baftard  died  feifed 
and  his  heir  entered  and  the  mulier  entered,  and  the  heir  oufted 
him,  and  he  brought  aftize  ;  and  fo  fee  that  continual  claim  fliail 
avoid  the  defcent  of  the  baftard.  Br.  Baftardy,  pi.  13.  cites  14 
H.  4.  9.  10. 

4.  So  elfewhere  oi  nonage  of  the  mulier.  Br.  Baftardy)  pi.  13* 
cites  S.  C, 

5.  ir 
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5.  If  a  hajiard  dies  feifed  and  his  ijfui  endows  the  wife  of  the  BRep.  toi. 
hajiardy  yet  is  not  the  entry  of  the  mulier  lawful  upon  the  tenant  fay^'thc*™* 
in  dower;  for  his  right  was  barred  by  the  defcent.    Co,  Litt.  244.  a.  law  is  the 

famci  if  the 
feme  oF  the  father  of  the  haftard  eigne  and  mulier  putfne  be  endowed  yet  the  ifTae  of  the  bilUrd 
Ihall  have  the  revcrfion  thereof  for  the  reafon  abovemeniioncd. 

6.  If  a  baftard  eigne  enters  into  the  lands  and  has  ijfue  and 
enters  into  religion^  this  defcent  (hall  bar  the  right  of  the  mulier. 
Co.  Litt.  244.  a. 

7.  If  a  man  has  ifTue  fuch  a  baftard  as  is  aforefaid  and  dies,  and 
the  baftard  enters  and  dies  feifed,  and  the  land  defcendeth  to  his 
liTue,  the  collateral  heir  of  the  father  is  bounds  as  well  as  where 
there  be  two  fons.     Co.  Litt.  244.  a. 

8.  If  a  man  had  iflue  baftard  eigne  and  mulier  puifne  and  the  8  Rep.  toi, 
laflard  in  the  life  of  the  father  has  iJfue  and  dies^  and  then  the  ^'  ^*  ^^ 
father  dies  feifed,  and  the  fon  of  the  baftard  enters  as  heir  to  his 
grandfather  and  dies  feifed^  this  defcent  (hall  bind  the  mulier. 

Co!  Litt.  244.  b. 

9.  If  the  hajiard  dies  feifed  without  iffue  and  the  lord  by  efcbeat 
enters^  this  dying  feifed  fhall  not  bar  the  mulier,  becaufe  there  is 
no  defcent.     Co.  Litt.  244.  a. 

10.  And  fo  it  is  to  be  underftood  albeit  the  mulier  after  the 
deceafe  of  the  baftard  does  enter  before  the  heir  of  the  baftard,  for 
the  defcent  binds  and  not  the  entry  of  the  heir.    Co.  Litt.  244.  a. 

11.  If  the  baftard  enter  and  the  mulier  dies^  his  wife privement  f  565  ^ 
enfient  with  a  fon^  the  hajiard  has  iffue  and  dies  feifed^  the  fon  is  8  Rep.  101. 
horn^  his  right  is  bound  for  ever.     Co.  Litt.  244.  a.  Uiafmuch*" 

the  father  died  in  p  ){reflion  without  interruption  the  mulier  fhall  not  allege^  agaioft  the  ifliM 
baftardy  in  his  fail  er  who  is  dead. 

12.  But  if  the  bafiard  dies  feifed^  his  wife  enfeint  with  a  fon, 
the  mulier  enters^  the  fon  is  born^  the  iffue  of  the  baftard  is  barred, 
for  Littleton  puts  his  cafe,  that  there  muft  not  only  be  a  dying 
feifed,  but  alfo  a  defcent  to  his  iffue.     Co.  Litt.  244.  a. 

13.  The  defcent  of  fervices^rents^  reverjions  expectant  on  ef-  8Rep.  lot. 
tatcs  tail,  or  for  life,  whereupon  rents  are  referved,  &c.  fhall  bind  *J^j  '^xin'xA. 
the  right  of  the  mulier ;  but  a  defcent  of  thefe  £baU  not  drive  them,  £.  9.  tit. 
that  have  right,  to  an  adion.     Co.  Litt.  244.  a.  Baftardy, 

**     '  ^^  pl.a6.  but 

it  flull  not  toll  the  entry  or  claim  of  the  difTeifee. Co.  Litt.  15.  a.  fayi  it  is  clear,  that  if 

the  father  makes  a  gift  in  tail,  or  leafe  for  life  refer ving  a  reot|  and  dies>  and  the  bafiard  receives 
the  rent  and  diet,  this  fhall  bar  the  mulier. 

14.  Baftards,  or  children  born  out  of  wedlock,  were  totally  eX" 
eluded  from  qll  feudal  fuccejjion  though  their  parents  had  afterwards 
intermarried^  becaufe  the  lords  would  not  be  ferved  by  any  perfons 
that  had  that  ftain  on  their  legitimation,  nor  fuffer  fuch  immora- 
lities in  their  feveral  clans,  though  the  civil  law  admitted  them  as 
adopted  by  the  fubfequent  marriage,  and  fo  the  canon  law,  becaufe 
the  matrimony  wiped  off  the  precedent  guilt.  Gilb.  Treat,  of 
Ten.  17. 

15.  The  ijfuc  of  the  hajiard  eigne  not  only  gains  a  right  of 

poffeffion 
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polteffion  but  a  right  of  pr&pruty  by  the  -tnjoyment  of  bh  ancefior* 
Such  iflue  are  held  legitimated  by  the  civil  hw,  becaufe  they  are 
adopted  by  the  marriage  of  the  mother ;  fo  by  the  canon  law  be- 
caufe, the  matrimonium  fubfequens  tollit  reatum  preceden' ;  but 
by  the  feudal  law  they  were  excluded,  becaufe  fuch  a  ftain  was 
thought  to  continue  from  the  crime  of  the  parents,  that  they  could 
not  do  the  feudal  fervice  with  honour  to  the  feudal  lords  therefore 
they  were  anciently  excluded,  nifi  nominatim  adfeuda  legiiimatum. 
But  by  our  law,  if  they  had  an  uninterrupted  enjoyment  during 
life,  the  ifTue  for  ever  inherited  5  for  fince  there  was  no  objedion 
to  their  legitimation  during  their  lives,  the  perfonal  defe£l  muft  die 
trith  their  perfon,  inafmuch  as  it  were  inhumanity  to  throw  reproach 
on  them  after  their  deceafe ;  and  having  done  the  feudal  duties 
without  objection,  the  obje£^ion  comes  too  late  when  then  the 
peffonal  diflionour  ceafes,  and  to  the  next  perfon  in  poiTeffion  no 
feproach  can  arife.     Gilb.  Treau  of  Ten.  26.  27, 

(D)     Who  (hall  be  bound  by  the  Defcent  from  the 

Bajiard. 
Baftard  and  Mulien 

Br. Difcent,  [^»  T^  tenant  in  tail  hath  ijfue  bajtard  eigne  and muUer  puifne^  and 
tol.  a 6.  citet  JL  diesy  and  the  bajiard  enters^  and  continues  peaceably  for  hie 
^*  ^*  //Tf,  and  dies,  and  this  defcends  to  his  ijfue^  this  fiall  bind  the  mu-^ 

^^^^^^^,-^  Iter^  though  this  be  an  euate  tail.     39  E.  3.  38*  b.  admitted.  J 
Fol.  685.         [2.  But  it  feems  the  ijfue  of  the  mulier  Jhall  not  be  bound  by 
U^-v-^m'  fuch  defcent,  for  then  (*)  this  (hould  be  a  bar  of  the  tail  by  the 

zSi  of  his  father,  which  is  againft  the  ftatute.j 
[5663  [3.  If  thppre  be  tenant  in  tail^  the  remainder  over  to  another. 
For  it  fccro*  and  the  tenant  in  tail  dies^  having  ij/ue  baftard  eigne  and  mulier 
de/ktHt^of  P^lf"^^  ^^^  ^®  bajiard  enters,  and  dies  Jeifed,  having  iJfue,  the 
tbt  baftard  deiccnt  from  the  badard  (hall  not  bind  the  right  of  him  in  re^ 
is  m  ^r,  maindef,  but  ht  (hall  have  his  a6lion  ;  for  the  continuance  of  the 
^tmuU^  p<^effion  by  the  baftard- fliaU  not  be  prejudicial  to  him.  39  £• 
»mdhu       3*  38'  b.] 

ktirtt  who 

Are  prity  by  the  maxini,  and  tnt  tofirangerx.  And  it  feems  that  fuch  MzvoX  Jhall  not  hind  the  ijfttt 
4ftbe  mitlier,  if  he  had  flTife,  beciufe  of  the  tttlj  and  this  by  the  JiMttttt  dt  d^tiit  cOnditioMlibiu  in 
uil.    Br.  Defceiitf  pi.  i6*  cite*  39  £.  3.  3$. 

See  (C)  pi.  [4.  If  the  bajiard  dies  feifed,  the  mulier  being  within  age^  it  ihall 
2.  and  the    bind  Mm.     Coritra,  Brookfe  Defcenty  29.] 

soles  there.  '  y     7  J 

— Br.  Defcent,  pi.  49,  cites  5  E.  s.  and  fitzb.  tit.  Verdi£^,  pi.  48.  where  the  beft  opinion  is> 

tbat  fuch  dying  (eifea  ihall  not  bind  the  mtriier,  bat  NoftoAt  contra,  becaufe  the  conttifudnce  tfaakta 
th$  baftard  heir ;  but  Brooke  fayi,  qoAre  irtde  Ut  hie. '  ■  ■  S.  P.  and  fo  likewife  if  the  muKer  be 
beyond  fea,  or  in  prifon,  or  non  fans  memoridc.  8  Rep.  100.  b.  16s.  b.  fays,  that  feme  hold  the 
mulier  barred  for  ever,  but  others  hold  the  contrary  ;  but  the  Reporter  fays,  it  feems  to  him,  that 
the  bcft  opimon  is,  that  the  nmlier  is  barfed  for  ever ;  becarafe  continoance  of  pofTefliem  and  dying 
fcifed  peaceably  and  decent  to  his  ilTue  makes  him  heir,  aflld  his  iffue  (hall  tnheiit  as  heir,  becaufe 

he  was  legitimated  by  the  law  of  holy  church. The  law  prefers  legitimation  before  the 

piiviiege  of  infancy.    C«.  Litt*  a^^.  a,  ■  ■   ■   8  Rep.  xoi.  a.  S.  P.  by  the  Reporter. 

5.  If 


$.  If  bafbrd  eigne  and  mulier  puifne  are,  an4  the  laftnri  epttrs 
lind  makes  afieffment  and  dies,  this  is  no  bar  to  the  mulier ;  for 
the  maxim  is  taken  Jlri^lj  that  hi  Jhall  die  feifed.  Br.  Defcent, 
pi.  41.  cites  6  L.  2.  and  Fitzh.  Baftardj^,  24. 

6.  In  affife  A.  is  feifed  in  fee^  and  has  iflue  T.  baftard  eigne,  s.  p.  if 
and  J.  mulier  puifne,  and  dies  j  T.  the  bajlard  enters^  and  dies  J^^fjJJ,^*' 
feifed^  and  has  iflue  £•  and  the  mulier  has  iflue  J.  and  dies  ;  there  Br!^  Entle 

if  the  defcent  be  in  the  time  of  the  mulier  who  was  of  full  age  (as  Cong,pi,68, 
in  that  cafe  it  feems  he  was)  then  the  heir  of  the  mulier  has  ao  ^g"^*  ^^' 
remedy.     Br.  Defcent,  pi.  26.  cites  31  Afl*.  18.  and  22. 

7.  Neverthelefs  it  feems  clea;-,  that  if  the  defcent  of  the  baftard  ^'-  ^^^J^ 
to  his  heir  had  been  in  the  time  of  the  heir  of  the  mulier ^  who  was  pi^^g[*s*  P. 
infant  during  his  nonage^,  then  clearly  the  entry  of  the  heir  of  the  cites  at  h£ 
mulier  is  lawful.     Br.  Defcent,  pi.  26*  i8,&2a.— 

Br.  Age, 
pi.  37.  cites  S«  C. 

8.  If  the  lajiard  enters  after  Uie  death  of  the  father,  and  the 
mulier  oufts  him^  and  after  the  hafiard  dijfeifes  the  mulier^  and  hath 
iflue,  and  dieth  feifed,  and  the  ifliie  enters,  then  the  mulier  may 
have  a  writ  of  entry  fur  difleifm  againft  the  ifliie  of  the  baftard, 
and  iball  recover  the  land,  &c.  And  fo  you  may  fee  a  diverflty 
where  fuch  baftard  continues  the  pofleffion  all  his  life  without  in- 
terruption, and  where  the  mulier  entreth  and  interrupts  the  pof* 
fejjionoffmch  bafiqrd^  lSc>     Lit.  S.  401. 

9.  This  defcent  differs  from  other  defcents ;  for  this  defcent 
bars  the  right  of  the  mulier,  whereas  other  defcents  take  away  the 
entry  only  of  him  that  right  hath,  and  leaves  him  to  his  adion ; 
but  here  by  the  dying  feifed  of  the  baftard,  his  ifliie  is  become 
lawful  heir.    Co.  Litt.  244.  a. 

10.  If  a  man  has  iflue  two  daughter Sy  the  eldejl  being  a  hajlard^  8  Rep.  lot. 
and  they  enter  and  occupy  peaceably  as  heirs  ;  now  the  law  in  favour  J*^*  ?***^ 
of  legitimation,  (hall  not  adjudge  the  whole  pofleffion  in  the  mulier  ^JtVthYs, 
(who  then  had  the  only  right)  but  in  both,  fo  as  if  the  bajlard  17  E.  3.59. 
has  iffue  and dies^  her  ijfue  Jhall  inherit.     Co.  Lit.  244.  a.  ^a\^a 

xnent)  tit.  Baftard,  32. Co.  I.itt.  366.  a.  S.  P.  the  folc  polToilion  (hall  not  be  adjudged  \m 

the  mulier  oofy  becaufe  ihcy  both  claim  by  oae  and  the  fame  title,  and  aoi  ooe  by  one  title,  andl 
the  other  by  another  title. 

* 

11.  If  a  man  has  iflfue  zfon^  being  a  bajlard  eigne^  and  a  daugh^  \  ^67  1 
//r,  and  the  daughter  is  married^  ^t  father  diesy  the  fon  enters  and 
diesfeifedj  this  ihall  bar  the  feme  covert.     Co«  Lit.  244.  a. 


(D.  2)     What   (hall   be   an  Interruption   of  the 

Poffeflion  of  Baftard  Eigne. 

I.  TF  the  mulier  interrupts  the  baftard's  poflfei&on,  or  a  ftranger  Litt.S/401. 

A  does  it,  and  be  agrees  in  the  baftard's  life  (as  when  2,  ftranger  ^-  ^^"^ 
enters  to  avoid  a  ftne^  and  within  the  five  years  he  that  has  right  Giib.  Treat* 
ajfents)  in  this  c^fe  the  re-entry  of  baftard,  and  his  dying  feiied,  of  Ten.  27. 
bars  not  the  right  of  the  mulier ;  hut  if  the  baftard^  movers  in  [j^'poffcfn- 

ajfize  on  be  once 
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interropted  a^%i  agahji  thi^  fnUlier^  this  avoids  the  interruption  of  the  baftarf  s 
lie/andThc  poflciBon  by  the  \niulier's*  entry.    Hawk.  Co.  Lit.  330. 

baftard  re-enters,  this  only  gets  the  poiTeflion,  and  by  fuch  defcent  the  ifTue  acquires  only  a 
jus  pofTcilionis. 

As  if  it  be  i.  If  the  multer  comes  an  the  land  by  confent  of  the  hajiard^  he 
rion"to  fee  ^'^  "^^  avoid  his  pofleffion  thereby;  but  if  he  cuts  down  a  tree, 
his  houfc  or  does  any  other  a£i  which  tnuji  be  either  a  trefpafs  or  an  entry^ 
and  pic-  he  thereby  avoids  the  baftard's  pofleiSon,  'for  where  an  ad  may 
or  to  *ne  ^^  ^^"^  lawfully,  the  law  will  not  adjudge  it  to  be  wrongful 
-with  him, ,  Hawk.  Co.  Lit.  33a. 

#r  to  hawk, 

hunt,  or  fport  with  him,  &c.    Co.  Litt.  245.  b.  1 

Co.  Litt.  J.  If  the  baftard  enters^  and  the  king  feifes  for  a  fuppofed  cofi^ 

*^^'  •  tempty  &c,  of  the  bajlardj  and  he  dieSy  and  his  ijfue  is  rejiored  on 
petition^  the  mulier  is  barred ;'  for  the  pofleffion  of  the  king,  when 
he  has  no  good  right  to  feife,  fhall  be  judged  to  be  the  pofleffioir 
of  him  in  whofe  right  he  feifed.  But  if  after  the  father's  death 
the  mulier  be  found  heir  of  knight  fervice  landy  and  within  age^ 
and  the  king  Jeifes^  the  baftard  is  foreclofed  for  ever  ;  and  if  the 
king  feifes  for  a  contempt  of  the  anceftor,  and  the  iflue  of  the 
baftard  be  reftored  on  his  petition,  for  that  the  king  feifed  without 
caufe^  the  mulier  is  not  barred.     Hawk.  Co.  Lit.  330,  331. 


(E)     Heir.    lfl}at  Things  Jhall  defcend  to  the  Heir 

or  Executor. 

Codb.  109.  [i.  TF  a  nobleman,  knight,  or  efquire  be  buried  in  a  church,  and 

cTarvcn^v^'  ^^^^  *  ^^^'  °f  ^^^^^^  ^^^  pcnonSy  with  his  armsy  and  fuch 

Pym,  s.  c.  other  enfigns  of  honour  as  belong  to  his  degree  or  order  put  in 

but  the  the  churchy  or  if  a  grave-Jlone  or  tomb  be  hid  or  madey  &c.  for  a 

cafe  U^nit  f^^nument  of  him  ;  in  thjs  cafe^  though  the  freehold  of  the  church 

the  s.  P.  be  in  the  parfon,  and  thefe  are  annexed  to  the  freehold,  yet  the 

but  Cook  parfon  or  any  other  cannot  take  them  or  deface  them^  but  he  is  fubjeSf 

tiutcafe"  ^^  ^'^  action  to  the  heir  and  his  heirs^  in  honour  and  memorv  *  of 

cites  9  E.  whofe  anceftor  they  were  put  there.^    Midi.  10  Ja.   B.    rjrm's 

4. 14.  the  Cafe,  per  Curiam^    Co.  Lit.  18.  b.]           • 

Dame 

Wiche's  Cafe,  in  which  the  S.  P.  wai  adjudged  accordingly. 3  Inft.  202.  cites  Coven  v. 

Pym,  S,  C.  and  Lady  Wichc*$  Cafe. Same  cafei  cited  per  Cur,    Cro.  J.  367,    Hill.  X2  Jac, 

for  the  heir  is  inheritable  to  arms  as  to  heir-looms,  cites  30  £.  3.  2.    39  £.  3.  14. 

Godb.  aoo.  [2.  And  the  wife  or  executors  that  fir  ft  ereRed  themj  may  in  the 
S^  P^cited  ^^*^  ^^^^  *^^'  ^"  aSfion  againft  thofe  that  defiiced  them  in  their 
byCeke       time.     Co.  Lit.  18.  b.j 

Ch.  J.  to 

have  been  adjudged  9  E.  4.  14.  in  Dame  Wiche's  Cafe.  And  he  faid  that  he  had  feen  a  judgment 
in  6  E.  6.  That  if  executors  lay  a  grave- ftone  upon  the  tcliator  in  the  church,  or  Tet  up  his  coat 
armour  in  the  church;  if  the  parfon  or  vicar  removes  them  or  carries  them  away,  they  or  the 
heir  may  have  the  a£lion  on  the  cafe  againil  the  parfon  or  vicar.  Mo.  878,  pi.  1232.    Pym 

V.  Gorwyn,  S.  C.  but  not  S.  P.  but  Coke  Ch.  J.  cited  the  Lady  Grav's  Cafe,  wiho  put  up  the 
•)  nis  and  helmet  oi  her  hulband  in  the  church  at  hii  funeral;  and  in  (icfpafs  brought  by  her  againft 


t>ttctnt*  5^8 

I 

itte^irfonfor  palltn^  them  down,  the  aftion  was  adjudged  maint^nable.         J  la  Rep.  104.  iq 

Corven*!  Cafe,  S.  C.    Coke  Ch.  J.  ctted  Damn  Wiche'A  Cafe. 3  Inft.  sos.  citca  S.  C.  of 

Corvio  V.  Pym,  and  Lady  Wiche's  Cafe. 

[3.  In/omi  placis  the  heir  by  the  buftotn  fliall  have  the  beft  chat- 
tie  of  his  anceftor,  by  the  name  of  aii  hiir-Ioom.    Co.  Lit.  18.  b.] 


(E.  2)     What  (hall  be  fald  a  Defcent  by  Rela- 
tion, &c* 

* 

I.TTTHERE  the  tenant  by  the  curtefy  furrefiders  to  the  helr^ 

VV     and  he  is  impleaded  by  writ  of  entry ^  his  entry  Jhall  he 

fuppofed  by  his  mother^  and  not  by  the  tenant  of  the  curtefy ;  for 

he  is  in  by  her,  per  Rolf,  quod  non  negatur.     Br.  Enter  en  le, 

pi.  1^.  cites  I  H.  6.  I. 

2.  If  tenant  in  tail  infeoffs  his  fon  and  after  dijfeifes  him  and 
the  fon  enters,  he  ihall  be  adjudged  in  by  the  feoffment  and 
not  by  the  defcent,  per  Tremayle,  Br,  Difcent,  pi.  39.  cites 
18  E.  4.  25. 

3.  ji^d  if  the  father  and  the  fon  dijfeifes  J.  N.  and  after  the 
fin  releafes  to  the  father  all  his  right,  and  after  the  father  dies^  the 
fon  (hall  not  be  adjudged  in  by  the  defcent  but  by  diffeifin,  for  he 
was  party  to  the  wrong.  Per  Brian  Ch.  J.  Br.  Difcent,  pK  39. 
cites  18  E.  4.  25. 

4.  But  if  the  father  dijfeifes  J.  N.  and  after  enfeoffs  his  fon^  and 
after  dijfeifes  the  fon  and  dies^  the  fon  (hall  be  adjudged  in  by  de- 
fcent.    Per  Brian.    Br.  Difcent,  pi,  39.  cites  18  £•  4.  25. 

5.  Dljfeifory  abator,  or  intrudor  enfeoffs  A.  who  dies  feifed^  and 
after  his  heir  entered  and  enfeoffed  the  diffeifor^  abator  or  intrudor, 
he  (hall  be  adjudged  in  by  the  feoffment  of  the  heir  againil  all  ex- 
cept the  difTeifor  and  thofe  againft  whom  he  did  the  wrong  5  and 
againft  them  he  (hall  be  adjudged  in  as  abator,  difTeifor  or  intrudor, 
as  he  was  at  firfl,  as  he  was  party  to  the  wrong,  per  Keeble.  Br. 
Difcent,  pi.  33.  cites  5  H.  7.  6. 

6.  If  the  diffeifor  himfelf  dies  without  heir  and  the  lord  enters 


by  efcheat^  the  difleifee  may  enter  \  for  there  was  no  defcent*     Br. 
DiJcent,  pi.  92.  cites  9  H.  7.  24. 

7*  The  wife  after  the  death  of  her  baron  waving  jointure  made 
after  marriage^  has  fuch  relation  and  operation  in  the  law,  that 
now  upon  the  matter  the  baron  was  ab  initio  fole  feifed,  and  by 
confequence  the  lands  defcended  after  his  deceafe.  3  Rep.  28.  .a* 
Mich.  33  and  34  Eliz.  B.  R.    Butler  v.  Baker. 


(F)     What  Perfons  may  be  Heir  to  another,  and  /^  [  569  ] 

whom. 

[i.  ViASTARD  brothers  cannot  be  heir  one  to  another.   43  E. 
JD  3.  32.  b.J 

2,  If 


5^9  Deftee«t4 

1.  If  there  be  fitttterand  fon,  and  thefi/rmahs  Ua/ifir  liff  attd 
diesj  and  the  reverjion  defeends  to  the  uncle  and  he  dies,  die  re- 
verfion  (hall  not  dcfcend  to  the  father  but  Ihall  efcheat  j  becaufe 
he  muft  make  himfelf  heir  to  the  fon  and  not  to  the  uncle  who 
had  the  reverfion  caft  upon  him.  Arg»  Show.  246.  in  Cafe  of 
iCellow  and  Rowden,  cites  i  Inft.  11.     5  £d.  4.  7. 

3  Rep.  41.        J.  If  a  fon  purchafes  lands  in  fee-fimpU  and  dies  without  iffue^ 

fo?hc**wh*o  I'ving  his  lather,  the  uncle  Jball  have  the  land  as  heir  to  the  fort 

cUtms  »ny  and  not  the  father  \  for  inheritance  may  Hneally  defcend  but  not 

hcrcdita-  afcend.     But  if  in  fuch  cafe  the  fon  dies  wittiout  iflue  and  the 

^ffeflioo  u^cie  enters  and  dies  without  ifllie  living  the  father,  the  father  (hall 

as  heir»  havc  the  land  as  heir  to  the  uncle ;  becaufe  he  comes  to  it  by  col-< 

ought  to  lateral  defcent  and  not  by  lineal  afcent.     Lit*  S.  •?. 

make  him- 

felf  heir  to  hioi}  who  was  laft  a£lually  feifcd. 

4.  Ide^tSy  madmen^  lepers^  outlaws  in  debty  trefpafles  or  the  lilce, 
ferfons  excifmmunicated^  men  attainted  in  a  praemunire,  or  con-^ 
viSed  of  herefy  may  be  heirs.    Co.  Litt.  8.  b.  ^ 

(F.  2)     Who,  by  Way  of  Preference,  fhall  take 

as  Heir. 

J.  TF  there  is  grandmother,  mother  and  fon,  and  the  mother  has 
J-  a  brother  and  the  grandmother  has  a  brother,  and  the  fon 
purchafes  and  dies  without  ilTue,  the  grandmother* s  brother  is  heir. 
D.  314.  pi.  95.  Trin.  14  Eliz.  Cleer  v^  Brook.  ■-  PI.  444^ 
451.  a.  Pafch.  15  Eliz.  S.  C.  and  S.  P.  agreed  by  all  the 
juftices. 

2.  If  an  advowfon  defcends  from  the  fon  to  the  uncle^  the  father 
(hall  not  have  it,  if  the  uncle  dies  before  be  does  or  can  prefent  \  fo 
of  a  rent.     Co.  Litt.  11.  b.  ad  finem. 

3.'  It- is  an  old  and  true  maxim  in  law,  that  none  fhall  inheril 
any  lands  as  heir  but  only  the  blood  of  the  firjl  purcbafoTy  for  re- 
fert  a  quo  fuit  perquifitum.    Co.  Litt.  I2.  a. 

4.  The  next  of  the  worthieji  blood  fhall  ever  inherit  as  the  maU^ 
and  all  defcendants  from  him  before  the  female^  and  the  female  of 
the  part  of  father  before  the  male  or  female  of  the  part  of  the 
mother^  becaufe  the  female  of  the  part  of  the  father  is  of  the  wor- 
thieft  blood ;  and  fo  among  the  male,  the  eldeji  brother  and  his 
pofierity  fliatl  inherit  lands  in  fee  fimpk  as  heir  before  any  younger 
brother  or  any  defcending  from  him.    Co,  Litt.  14,  av>  in  principio^ 

5.  By  the  ancient  cuftotn  of  Wales  females  cannot  inherit*  4  Infl. 
241.  cites  a  charter  to  that  pufpofe. 

3  Hep.  41.  6.  None  can  be  heir  lo  a  fee  fimple  by  the  common  law  bufi 
^T'lffi  •  ^^  ^^^  ^^^^  fanguinem  dutlicatum^  the  whole  blood  both  of  the 
^„*,,^.ll    '  father  and  the  mother  ;  and  therefore  the  half  blood  is  not  inhc- 

cnte  uno  •     i  «     •        \   r  r~\       t  •  o       i_ 

non  poieft   rit^oje  by  delcent.    Co<  Lut.  14.  a.  04.  b. 


p  >ir#A»i 


7.  Where  a  man  has  feveral  daughters  and  he  devifes  land  to  •RolKReiw 
a  third  daughter,  remainder  proximo  ccnfanguineo  of  the  devifor  the  "^^  ^"^* 
eldeft  daughter  is  the  next.    Palm.  303.    Mich.  20  Jac.  fi.  R. 
Periatn  v.  Pierce. 

8.  If  2.fom  pur  chafes  and  dUt  without  ijffue^  tiie  &ther>  grand-  Ha1e*t  Hift. 
latj^er,  and  great  grandfather  and  fo  upward*  all  tho  malt  lino  are  ^f^^^Com. 
aettd  except  brother  or  fiftcr  5  but  there  is  great  grandmother  and  ^t^s^^^' 
grandmother^  and  each  of  tbefe  have  a  brother^  the  grandmother* $ 
hrather  here  ihall  inherit  the  fon,  becaufe  he  is  the  next  heir  to  the 

fon  9n  thefkther^s  part,  bttt  if  the  father  purchafes  and  dies  without 

ijffue,  Che  great  grandmother* s  brother  is  then  heir  to  him  on  his 

father* s  part ;  but  if  the  father  dies  having  a  fon  and  that  fon  dies 

without  iffue,  the  lands  here  muft  go  to  the  next  heir  of  his  fat  her*  s 

party  and  that  is  the  fon*s  great  grandmother* s  brother^  and  the 

father's. mother*€  brother  is  not  to  take,  for  the  whole  line  is 

(pent ;  for  here  is  the  iaiiie  devolution  and  hereditary  fucceflion, 

as  if  the  father  had  died  without  iflue ;  but  if  the  fon  enters^  and  is 

feifed,  the  lands  devolve  upon  the  fon*  s  gran  Jmot  her*  s  brother  (i,  e.) 

ffjf  be  father*  s  mother*  s  brother.    Hales  de  SuccefT.  96.  &c. 

(G)     [Who  may  be  Heir.] 
By  Matter  fubiequent. 

fi.    A    BASTARB  may  be  heir  againjl  ajlranger  by  conti-  «  Roll. 
ii  nuance    43  E- 3- 3*0  Jr^f,. 

cite*  11  £•  8>  46.  S.  P.  '  -A  baflard  maybe  heir  by  cootiouance  of  pnflefGon.     B.  Parol 

Demur,  &c.  pi.  is.  cites  ai  fi.  3.  46.   PcrThorp.".        Co.  Liu.  8.  a.  in  pnncipio,  S.  P.    «    ■» 
See  (C)  pL  1. 

[2.  An  hermaphrodite^  that  is  as  well  male  as  femate,  (hall  be 
heir  either  as  male  orfemale,  according  to  the  fex  which  prevails. 
Co.  Lit.  8.  [a,  in  principio.]  ]  ^ 

[3.  If  an  alien  be  made  a  denizen,  the  ijfue  which  he  hath  after 
ibul  inherit  him,  but  not  the  ifllie  that  he  has  before.    Co.  Lie.  8. 

[a*  in  principioJ]  J 

[4.  If  an  alien  hath  iJfue  in  England  two  fans,  thcfe  fons*are  de-  See  tit. 
niaens,  and  yet  the  one  of  them  cannot  be  heir  to  the  other  of  them,  ^^^^ 
becaufe  there  never  was  any  inheritable  blood  between  the  father 
and  them,  and  where  the  fons  could  by  no  poffthllity  be  heir  to  the 
father^  the  one  of  them  Jhall  not  be  heir  to  the  other.     Co.  Lit.  8. 

£tf.  verfus  princtpium.2  ] 

[5.  If  a  man  hath  iJfue  two  fons,  andzher  is  atlainted  of  treafoft  4  le.  ^.  p\^ 
or  felony,  the  fons  may  be  heirs  one  to  the  other ^  for  the  attainder  «».  S.  C. 
of  the  father  corrupts  the  lioeal  bloody  but  not  the  collateral  blood  ""Ipi"^; 
between  the  brothers,  which  Was  vefted  in  them  before  the  at-  19.  s.  c. 
tainder.     Mich.  40,  4I  Eh  in  Scaccario,  Hobby's  Cafej  quod  \^^^\:^^l\ 
vide,  Co.  Lit.  8.]  tLei^no 

lawful  blood  betwetti  ihe  fons  aod  father,  yet  upOft  the  rule  put  by  Littleton,  there  ik  iaiwfal  blood  oj 

ttat  pattof^he  aothcr Noy.  i5«.  to  171.     The  King  v.  BorcUon  and  Adams,  S.C.  trgiied 

*ery  f^iUy  but  no  judgmetit — -S.  C.  cited  tud  •ttrtn.ed  by  Dodendge  and  Haughtori  J.  tO 

4»ave  been  rcfolved  in  the  Exchequer,     a  Roll.  R<Jp.  93. ^— Cro.  J.  539.  )>1.  ?«  S.  C.  cited  U 

•djodged,  that  the  daughter  ihall  inherit.— -^Cro.  C.  513*  pi.  8.  cuc»  S*  C.—— »•  C*  cjt^ 


♦57 »  JDefttflt 

Litt.  Rep.  «8.  at  adjinlged  tliat  be  (liould  not  be  heir  to  the  brother,  becaufe  the  bridge  wn  hv^itt^ 
hy  tUt  attainder  of  the  father.  "  a  Sid.  C5, 27.  cites S.  C.  S»  C.  cited  by  Ld.  Ch.  B.  Hale* 

Vent.  425.  as  ruled,  that  the  fifter  ihottld  inherit  her  brother* 

Sid.  «oi .  *  [6.  ]bttt  if  a  man  be  attaintid  of  trealbn  or  felony,  and  after 

Ca'r^'a  \n  *^^*  i^^  '^*  f^^^^  ^^  ^^^  ^^  ^*^  tffl«»tf/  ^<?  hitr  om  t9  the  Oth^ry 
the  Ex-  beeaufe  they  never  could  be  heir  to  their  father^  nor  ever  had  aiqr 
chequer       inheritable  blood  in  diem.    Go.  Lit.  8.1 

Chamber 

in  Cafe  of  Collingwood  v.  Pace,  it  wakheld  contra,  arid  fays  that  fo  it  appears  in  the  Cafeof  Boraftoor 
and  Adams.  Noy.  158*  159*  and  rn  the  MS.  and  that  for  authorities  there  is  only  the  Gn^k 
opinion  of  Ld.  Coke,  ^  Inlt.  8.  a.  in  Hobbis's  Cafe,  which  is  a|;u«ft  thir  judgment,  and  fays,  that 
this  is  confirmed  by  the  Cafes  of  Godfrey  v.  Dixon,  in  Cro.  J.  ^9.  and  by  FoCler  and  Raxnfcy'tf 
Cafe,  3  Rep.  8.  b.-r— Sec  til.  Btood  corrupted.  (B)  ' 


Fol.  626. 


[7.  He  that  i§  horn  deaf  and  diinA  may  Be  heir  tie  another. 
Co.  Litt.  8.  \a\  verfus  finem.']'\ 

[8.  So  he  that  is  hi/rn^  deaf^  dttmh^  and  hlind^  may  be  heir  to 
another.     Co.  Lit.  8.*  [j.  verfus  finem*^ 

g^  When-  the  tenements  given  in  frankmarriage  U  one  daughter 
are  put  in,  hotchpot  between  other  parties^  they  are  become  in  the 
fame  courfe  as  other  tenements,  of  which  the  common  anceftor  diellH 
.  feifed.     Br.  Mortdanceftor,  pi.  24.  cites  10  AiT.  14. 

10.  The  youngeftfon  entered  after  the  death  of  his  father,  yet  he 
cannot  be  heir  by  continuance  of  pofleffion.  Br.  Parol  demur,  &c* 
pi.  12.  cites  21  E.  3.  46.    Per  Thorp.- 

11.  One  was  tenant  by  the  curtefy  and  the  heir  within  age, 
snd  ajpfe  of  rent  was  brought  againft  them,|  and  the  tenant  by  the 
curtejy  furrendered  to  the  heir  pending  the  ivritj  and  died  pending 
the  wrjt ;  and  per  June  he  ihall  not  ht  adjudged  ifv  by  defcent  as 
to  the  plaintiff  to  abate  the  wrk,-  becaufe  the  taking  of  the  fur- 
render  is  his  own  a£t,  and  if  the  tenant  by  his  curtefy  had  charge^, 
the  heir  fbould  hold  charged  during  his  life.  Per  Rolf,  if  writ  if 
entry  be  brought  againfl  the  heir  after  the  fur  render^  he  Ihall  be 
fuppofed  in  by  his  mother,  and  not  by  the  Tenant  by  the  curtelj. 
Br.  Surrender,  pK  24.  cites  i  H.  6.  I. 

12.  If  a  man  has  iflae  a  fon  and  a  daughter^  iXsc  fin  purcbafer 
land  in  fee  fimple,  and  dies  without  iillte,  the  daughter  fhall  inherit 
the  land ;  but  if  the  father  has  afterwards  ijfue  afiny  this  fon  (hall 
enter  into  the  land  as  heir  to  his  brother,  and  if  he  has  iffue  a 
daughter  and  no  fon,  (he  Ihall  be  coparcener  with  her  fitter.  Ccf.' 
Litt.  ri.  b.  (s)    - 

Lat.  72.  13.  If  the  daughter  confents  to  a  ravijher,  and  the  next  heir 

cl!^^B*R    ^"'^'■^  ^"^  ^Q' daughter  diesy  the  heir  is  now  in  by  defcent  j  pc^ 
CuVicim's'   Jones.    Palm,  405,  in  a  nota. 

Cafrr  J  per 
lones,  S.C.  i 

t       '  » 

bee  til.  ,  ^ 

rtiptcd^'''     (H)    What  fliall  be  an  Impediment  of  tf  Defcenr, 

And  lit.  ■  .      •  -  •  '       • 

Alien. 

yviuiic        ['•  TF  a  man  hath  ijue  two  fans,  and  the  elJeJL  is  attainted  of 
|>ook»  cited  X  felony^  and  dies  in  the  life  of  the  father^  and  after  "fee  father 

10  bVmi?.    *^  f«^^^  ^^  ^^^^^y  ^*s  fl^'  defccnd  to  the  fecond  fon,  or  to  the 
piiotciibr         :   .  .  .      .  .  daughtofS* 


i>ttttnu  iut 

daughters  of  the  father^  if  he  hath  no  fori ;  for  the  attainder  of  I  ^o  uoi 
the  cldeft  fon  did  not  corrupt  the  blood  between  the  blood  be-  s^^K^io'^* 
tween  the  youngeft  fon  and  the  father.     46  Aff.,^,    Curia,    Co.  any  one  of 
Litt.  8.  dubitatur.    27  E.  3.  77.  b'.]  !^*^"i°°i: 

,  in  46  AfC 

f»l    a  cited  by  Mr.  Danvers. But  if  the  fon  attaiofed  has  a  fon  at  the  death'  of  the  grand* 
athci   the  land  (houfd*  cfchcarj     Br.  Difcent,  pi.  «2.  ciici  27  Aff.  it.* D.  4S.  a.   pi.  16* 

Mich  3a  H.  8.  S.  P.  held  accordingly  in  cafe  the  eldcft  fon  bad  no  riTue  living,  but  if  he  had# 
the  land  fliould  efcheat  and  not  go  to  the  younger  fon»  becaufc  fuch  iiTue  would  be  inheritable  by 

♦  the  law  had  it  not  been  for  the  attainder.^ S.  P.  and  fame  diverfny  by  Berkley  J.  and  Jone# 

ftid,  thai  when  ic  was  judge  in  C.  B.  it  was  fo  adjudged  in  Mackwilliams't  Cafe,  and  fo.alfo  ill 
B.  R.  in  Cafe  of  Croker  v.  Kcllcy  and  afterwarda  affiroiedjn  a   Writ. of  error.     Cro.  C.  4^^: 

Jo.  34i  Arg.  cites  ao  E.  2,    Fitzh,  tit.  Dcfccnt  [16}  &  D.  4^.  a. Hob.  334.  in  a  D<>t6  at  tiro 

end  of  xMacR  Williams's  Cafe  citci  D;  48.  S.  5.  P. 

[2.  OT/'  if  the  eliift  fony  being  attainted  of  felony,  furvtves  ?.  P.  but 
thi  fatUr^  he  ih^l  be  an  impediment  to  his  brother  or  next  heir  Jbj-"^^^*^^ 
to  have  the  land  by  defcent  from  the  fether.     26  Aff.  I-  [2.]  ad-  ihaiicfchearf 
judged,  i  H.  4.    Rotulo  Parliamenti,  Numero  132.  a  petition  was  fo  the  lord 
preferred,  That  where  the  cldeft  fon,  durine  the  life  of  his  fether,  "ere^^^J 
jH^is  attainted,  the  nejit  brother  might  notwithftariding  fucceed  as  heir  if  he  diet 
to  his  fether,  &c.     To  which  it  was  anfwered  by  the  king,  Let  without 
the  common  law  run.    Co.  Lntt.  8.]  Ihe^faS 

then  another  hefr  of,  the  father  (hall  have  it,  who  is  next  of  kin  to' the  foor  attainted,  provided*  tin^ 

h^  is  not  hJs  fon.     Br.  Difcent,  pi.  22.  cites  27  Aff.  11. An  attainted  pcrfon  <rannoc  be  ai^ 

heir,  nor  have  an  heir,  unlefs  hit  blood  be  reffored  by  aft  of  parliament ;  neither  can  his  cbildre/),' 
If  he  hat  any,  be  heirs  to  any  other  anccftor.     Co.  Liit.  agi.  b.    >         gf  Rep.  41 .  a.     Thc>*  can« 

Aot  inherit  eiiher  father  or  m.other ;  for  want  of  fanguinem  duplicaium. Hob.  334.  in  a  notq 

■t  the  end  of-  Fit*wiljiams's  Cafe  ciics  D.  48.    3a  H.  8.  S.  P. Jo.  34  Arg.  cites  5.  C.  wt 

J^itzh.  difcent  [16]  20  E.  2.  S.  P. Cro.  C.  435.  S.  P.  by  Hfetkley  and  Jones  J. 

f  See  lit.  Hlood  corrupted  (B)  pi.  2.  ind  the  nous  there; 

[3.  If  a  ihari  hath  ijjue  an  eUeft  foH^  horn  dut  of  the  alU^ance  But  (ee 
hf  the  iingy  and  dfur  hath  iffue  a  younger  Jon  born  in  tbi  realm,  shi.'f^, 
the  youngeji /on  JbalUe  heir  io  the  fatber^  and  the  eldeft  fliall  not  ^oi  Venn 
ie  any  impedimenfi  W  him,  becaufe  the  elder  neVer  had  any  inhe-  422-  gf  . 

Citable  fclood  in  him.     Co.  Litt.  ff.]  cc(^irav 

4.  Tref[^afs  of  a  clofe  bf  okeir.  Prifot  rntftled  the  defendaint  becaufe 
the  defendant  was  born  ultra  mare,  and  that  he  was  feifed  of  eight 
acres  of  land,-  where,'  &c.  in  fee,  and  in  the  time  of  H.  4.  went  be^ 
yondfta  witbdut  licence  of  the  king  oitt  of  the  alleganee  of  the  kingy  • 
iind  thire  efpoufed  5.  who  had  tjfue  tbete  the  plaintiffs  and  therel 
hmained  all  their  lives  without  licence,  and  died  Joh  without  an^ 
^ther  iffue  of  his  body,  and  the  land  defcended  to  W.  as  Cofm  and 
lieir,  ari'cf  (hewed  how  eofmi  &c;  who  entered  and  enfeoffed  B.' 
Que  eftate  the  defendant  has,  and  gave  colour  to  the  plaintiff/ 
judgment,  &c.  Newton  fafd,  if  he  who  was  born  beyond  fea  fur- 
tivcd  hrs  father,  there  he  cannot  ht  heir,  nor  any  other  of  the 

*     Mood  of  him  Who  died  feifed  j  for  there  i^  a  mefne  impediment.* 
Br.  Defcent,  pf.  it.  cites  ^i  H.  6.  3^. 

5.  A  man  has  iffie  tvfofons,  the  eldeji  is  attainted^  &C.  dHd  diet  ;• 
fee  father  dies  feifed,  the  youngeft  fon  fliall  inherit,  otherwife  if 
fee  eldeft  bad  had  any  iffue.    Dy.  48.  a.  pi.  i6.    Trin.  32  H.  8;^ 
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6b  There  is  t  dherfity  between  a  difabtUtj  firfonal  (tni  tmp^* 
vary  and  difability  abjolute  and  perpetual ;  as  ^^ere  one  is  at» 
tattled  of  treafon  and  filony^  this  is  an  abfolute  and  perpetual  difa- 
bility by  corruption  of  blood  for  any  of  his  pofterity  to  claim  any 
hereditament  in  fee  (imple,  or  as  heir  to  him  or  to  any  other  para- 
mount him  ;  but  when  one  is  difabled  by  parliament  (without  any 
attainder)  to  claim  the  dignity  for  his  Ufty  this  is  a  perfon^  difo- 
bihty  for  hi'  life  only,  and  his  heir  after  his  death  may  claim  as  heir 
to  hii  (^  or  to  any  anceftors  paramount  him ;  refolved.  1 1  Rep.  i  *  b. 
39  tliz.  in  Ld.  Delaware's  Cafe. 

7  If  a  man  be  feifed  of  lands  in  fee^  and  has  iffm  two  dattgbters^ 
and  one  of  the  daughters  is  attainted  of  felony^  vk^  fatlyer  diesy  both 
daughters  being  *  alive ;  the  one  moiety  fhall  defcend  tOMi^e  one 
fUughtcr  2(nd  the  other  moiety  (hall  efcheat.  Co.  Litt.  163.  !>• 
L  573  J  8.  But  if  a  man  make  a  leafe  fir  lift^  the  remainder  to  the  right 
heirs  of  A,  being  dead^  who  has  ijfue  two  daughters,  whereof  the  one 
is  attainted  of  felony ;  in  this  cafe  fome  have  faid  that  the  remainder 
is  not  good  lor  a  moiety,  but  void  for  the  whole,  for  that  both  the 
•  daughters  Ihould  have  been  (as  Littleton  fays)  but  one  heir.  Co. 
Litt.  163.  b, 

g.  If  a  fon  has  a  fon  who  fur  chafes  lands,  and  the  mother  of  the 

foil  is  attainted,  and  he  dies  without  iJfue,  the  uncle  on  the  part  of 

the  father  fhall  inherit,  for  he  does  not  convey  nor  make  a  defcent 

by  the  mother.    Arg.  Noy.  159.    Trin.  4  Car.  in  the  Exchequer 

in  Cafe  of  the  King  v  Borefton  and  Adams. 

10.  So  if  the  i^ue  of  a  bajiard  purcbafes  lands  aiid  dies  without 
iJfue,  although  that  land  cannot  de(cend  to  any  heir  ^on  the  part  of 
the  father,  yet  the  heir  of  the  part  of  the  mother  may  ;  fo  if  the 
baftai^  ^vas  attainted.  For  the  heirs  of  the  part  of  the  mother 
makei  not  any  conveyance  by  the  baftard.  Arg.  Nov.  Z59.  in 
the  Exchequer  in  the  C  afe  of  the  King  v.  BoreAon  ana  Adams. 

11.  The  hufband  and  wife  have  feveral  inheritances  and  they 
have  iffue  one  fon,  and  die,  this  fon  lupplielh  the  place  of  feveral 
heirs  and  makes  his  claim  and  defcent  to  land  feverally,  viz.  to  the 
lands  of  the  father  as  fon  and  heir  to  the  father,  and  (hall  nut  in« 
title  himfelf  to  that  land  as  fon  to  his  mother,  nor  name  his  mother^ 
and  to  the  land  of  the  mother  as  fon  and  heir  to  the  mother,  and 
.never  mention  the  father;  and  yet  it  is  true  that  the  fon,  as  he 
had  a  father,  fo  had  he  a  mother,  and  from  them  both  does  derive 
his  blood  and  ifTue  j  yet  will  it  not  follow,  that  by  the  attainder  if 
the  father  the  fonjhall  be  difabled  to  inherit  the  mother  \  nor  by  tit 
attainder  of  the  mother  be  difabled  to  inherit  the  father  \  for  the  fon 
claimeth  not  to  be  heir  to  both  by  the  intire  blood  he  receiveth 
from  both,  but  feverally  to  be  heir  to  the  father  by  the  blood  from 
the  father,  and  heir  to  the  mother  by  the  blood  of  the  mother. 
There  is  fanguis  naturalis  and  fanguis  hareditarius.  The  fon  as 
touching  his  natural  blood  has  it  proceeding  both  &om  the  father 
and  the  mother,  jointly,  intirely  and  infeperably;  but  as  touching 
his  hereditary  blood  that  is  defcended  unto  him,  he  has  that  di- 
videdly  and  feverally,  viz.  from  his  father  for  his  inheritance,  and 
from  his ^ mother  for  her  inheritance;  therefore  the  fether's  at- 
tainder 
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Cainder  which  does  not  corrupt  iangutnem,  but  jus  fanguinis,  is 
not  the  natural  but  the  hereditary  blood,  may  be  an  impediment 
(hat  the  fon  cannot  be  his  heir  becaufe  between  them  the  heredi- 
tary blood  is  corrupted,  but  it  can  be  no  impediment  to  the  fon  to 
inherit  the  mother's  land,  for  that  hereditary  blood  between  the 
mother  and  the  fon  is  not  corrupted  by  the  attainder  of  the  father. 
Arg.  Noy.  i68.  in  Cafe  of  the  ICiag'v.  Borefton  and    tdams. 

12.  If  the  father  is  attainted  ofjeUny  in  the  life  of  the  grand-' 
futher  and  afterwards  the  grandfather  diesy  the  land  fliall  efcheat ; 
for  the  fon  ought  to  make  his  defcent  by  him,  which  cai^not  be  ; 
per  Berkley,  J.  Cro.  C.  i.35.    Hill,  ii  Car.  B.  R. 

13.  Without  an  a^ual  entry  of  him  in  reverjion  upon  the  pof- 
feffion  no  defcent  can  be  caft ;  per  Cur.  held  in  evidence.  2  Keb. 
'39*  P'*  74-    Mich.  13  Car.  2.  B.  R.  in  Cafe  of  Burton  v.  LafleL 

(I)     In  what  Cafes  a  Man  (hall  be  faid  to  be  /«  3y  [  574  ] 

Defcent  J  or  by  Purchafe. 

[i.  TF  ^  man  devifes  lands  to  one  that  is  his  heir^  this  is  void,  H0K30. 
J-  and  it  (hall  operate  by  defcent.     Hobert's  Reports,  42.  b.  ^*  ^  per 
Counden's  Cafe,  for  where  there  is  not  any  alteration  of  tiie  eftate  c-  **V^uc» 

By  the  devife  of  the  eftate  which  the  law  gives  to  him,  he  iball  be  4H  6. 

in  by  defcent,  which  by  intendment  is  more  for  his  sulvantage,  as  V..ush.27u 
to  take  away  an  entry,  and  for  a  warranty,  and  is  the  more  an-  y^f'f^'^^ 
cicn<  title.]  cb  j.  and 

cUetCro^E.  833*  pl«  t*    Tiin.  41  [43]  El.s.    Hainfwoith  v.  Preity. 

f  2.  If  a  man  devifes  lands  to  his  wife  for  life^  the  remainder  to  Sry.  148. 
y.  S,  who  is  bis  next  heir  in  fee^  this  is  a  void  devife  to  J.  S.  and  Jdjujccd 
he  fhall  be  in  after  the  death  of  the  devifor  by  defcent,  for  the  al-  for  ihc 
teration  of  the  eftate  in  reverfion,  which  the  law  gives  him,  to  a  pl^^tiff. 
remainder,  which  is  given  by  the'  devife,  is  not  any  alteration  of 
the  eftate  in  point  of  eftate,  and  therefore  he  ftiall  be  faid  to  be  in 
by  defcent,  which  is  the  moce  ancient  and  better  eftate,  and  not 
by  purchafe  by  way  of  remainder.    Mich.  24  Car.  B.  R.  between 
Prefton  and  Holmes,  adjudged  upon  a  fpecial  verdi6l.     Intratur. 
Tr.  23  Car.  Rot.  252.] 

[3.  If  a  man  devifes  lands  held  by  knighfs  fervice  to  his  wife  •  Lc  u. 
jifl y.  Sf  tpho  is  his  next  heir^  comes  to  the  age  of  24  years,  and  at  ll'^^^^^^^' 
that  age  he  devifes  all  to  the  faid  J,  S,  in  fee^  and  when  he  comes  to  c.B.  Hiode 
the  faid  age  of  24  years^^  that  his  wife  Jhall  have  the  third  part  for  v.  Lvon, 
b«rlife,  ani  if  J  S.  dksbifin  the  ag,  of  24  years   then  tbeiand  ^^^^^^'^; 
Jhall  remain  to  the  wife  during  her  life^  and  after  her  deceafe^  (if  and  icem« 
y,  S.  have  no  iffue)  Jlhe  remainder  to  his  daughter  in  tail^  the  re-  tabrS.  C. 
mainder  to  the  right  heirs  of  the  devifor ;   the  wife  dies  afier  the  ft^nd|'„'"the 
heir  comes  to  the  age  of  24  years  \  in  this  cafe  no  intail  is  made  difference 
by  the  will,  but  J.  S.  fliall  have  it  by  defcent  in  fee,     D.  2.  3.  of  ^^"^ 
Ma.  124- 38.  adjudged.]  Jt;;— 

pl.  q6.  S.  C.  in  totidem  verbis. — IbiH.  70.  pi.  107.  S.  C.  in  (otidcm  vcrbif.     ■    S,  C.  cited 

by  Hobcrt  Cb.  J.  Hob.  30.'  »      S.C.  cited  a  Roll.  Rep.  217^  Arg- 

T  t  3  ^  4.  If 
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?f » •  j?49f'  [4-  If  A.  be  feifed  of  a  copyhold  in  feCy  and  furrenders  it  to  tig 

LowdaVii  ^f  ^f  *^^  ^'^5  ^"^  ^^^^^  ^y  ^'^  ^*''  ^v/^i  //  to  B.  his  coufin^  for 
V'^^^aJ^  bis  life  J  and  after  his  deceafi  to  the  heirs  of  his  body,  begotten  far 
*Io\,tiiT.^eiJer.  \*)  In  this  cafe  the  word  heir  being  limited  to  the  body  of 
^•"^"yr^  B.  cji  nomen  eoUe^ivum^  and  all  one  with  the  wpfd  heirs ;  and 
S.c.  adjor.  ^j^^  words  for  ever^  in  cafe  of  a  devife,  makes  a  fee,  and  is  only 
I'jid.  173.  piit  to  ihew  his  intention,  as  is  uiual  when  land  is  given  to  ano^ 
s.  c.  iiid  ther  and  his  heirs  for  ever  \  and  therefore  in  this  cafe  this  is  a  fee 
^^V^'^irV  ^'^^^^^^d  in  B,  and  his  heir  is  in  by  defcent,  and  not  by  purcbaie;  * 
ih  c.  Vrc-  and  it  is  not  like  to  Archer's  Cafe,  Co.  i.  where  the  devife  is  to 
vcrfcd..  Sec  one  for  life^  and  after  to  his  heirs  n^le^  and  to  the  heirs  male  of  fuch. 
(hS**V°4!  />r/V  male^  for  there  the  inheritance  is  limited  to  the  heir  of  the  body 
jS.C.andi'hc  ofthe  heir  male,  p.  1651.  adjudged  in  a  writ  pf  error  upoil  a  judg- 
poie*  there,  ment  in  Lanco^  upon  a  fpecial  verdiit  between  P?iwfy  and  Lowdall, 
£  575  3  aVid  the  judgment  given  in  Banco ;  e  contra  reverfed  for  this  error, 

intratur,  p.  1650.    Rot.  279.  this  reverfed  by  the  opinion  of  the 

ppurt,  praeter  Juftice  Jcrmyn,  who  was  ofthe  contrary  opinion.] 
[5.  If  a  man  leafs  to  one  for  life^  the  remainder  to  the  rigi)$ 

heirs  of  J.  5.  J.  S.  being  dead  at  the  /;W,  his  right  heirs  bath  the 

remainder  by  purchafe.     27  E.  3.  87.] 
ftee  jit.  Heir       f^fe.  So  the  right  heir  fhall  have  the  remainder  by  purchaie| 
(^•«)P»-»3-  though  %  *.  was  living  at  the  time  of  the  grant.    27  E.  3.  87.) 
*Br.  Dif-         [7,  JFhen  the  anceflor  by  any  gift  or  conveyance  takes  an  eftate 
*^r"'' ^j;^  of  freehold^  and  in  the  fame  gift  or  conveyance  an  ejiaU  is  linitei 
Br.  Eft.  tfe,    immediately  to  his  heirs  in  fee  or  in  taily  there  the  words,  his  heirsj 
pi.  6.  cites    are  words  of  limitation^  and  not  of  purchafe,  for  his  heir  (hall  be 
iBfEfta'cs  ^"  ^y  ^^i^^^^'     C°-  ^r    Shelly,  104.    *  40  E.  3.  9.  b,    t  45  E. 
v\!v  "t" '  3-  19-    17  E-  3-  43-  i>-  64.    Contra,  ||  7  H.  4.  23.  b.] 
S-  c. ...  - 

Br.  Nuprr  obiit,  pi.  1.  cites  S.  C.  fo  that  ihe  heir  is  io  hy  remainder  tod  bot  by  purchafe;  104 
Btooke  fay5,  Sic  vide,  ihat  i:  is  a  fee  fn-nple  executed. 

II  Fiiz.  M'^ridancrftor,  pi.  4.  cius  $.  C.       ..  See  tit.  RcmaiDdcr  (C)  pi.  7.  Zt  (H)  pi.  ^.  4. 

9nd  the  notes  iheic. 

•  Br.  0if-  [8.  So  it  will  be  if  an  ejiate  in  fee  or  in  tail  to  his  right  heirS 
dt^r'^^E*  ^^  limited  immediately.  Co.  1.  Shelly,  104.  ♦  40  E.  3.  10. 
Tit.  c     adjudged,    t  n  H.  4.  74.    |  24  E.  3.  36.    27  E.  3.  87.  b.] 

t  Br. Dower, 

pi.  3j.  cites  Ji  H.  4.  73.  but  nothing  is  faid  to  this  point  dire£lly.— Fitzh.  Dower^  pi.  t7» 

cites  S   C, 

|j  fitzh.  Age.  pi.  joj.  cites  S.  C. 

[9.  If  a  copyholder  of  inheritance  furrenders  it  to,  the  ufe  of 

another  and  his  heirsj  and  he  to  whom  the  furrender  was  made  dies 

hfore  admittance^  and  after  the  lord  admits  his  heir^  he  (ball  be 

faid  in  by  purchafe,  and  not  by  defcent,  for  he  is  in  by  the  lord^ 

for  nothing  was  in  his  father  by  the  fijrrcnder  before  admittance. 

Tr.  40  El.  6.'    IVloore's  Cafe,]  ^ 

Hpb.  136.         [10.  V  A.  bargains  and  Jells  land  to  B.  in  fee  for  fnoney^  and  ahcr 

Paff  h  ^1       ^'^^  befo7'e  inrclrrient  of  the  deed,  and  after  the  d6ed  is  inrolled^  his  heir 

J4C.  S.c—  ihail  be  in  by  defcent ;  and  if  it  be  held  in  capite,  (hall  fue  livery 

Cro.j.  1. 8.  if  he  be  of  full  a;re,  and  (hall  be  in  ward  if  within  age,  for  upon 

ll'J'^l;  ^'  the  inrolmcnt  it  fettles  in  the  bargainee,  between  the  bargainor  and 

ccjdinrly,  "  '  *  '  him| 
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litm,  at  initio  by  the  ftatute  ofufes;  and  the  ftatute  of  inroK 
ments  fays,  That  nothing  (hall  pafs  except  it  be  inrolled,  fo  that 
if  it  be  inroUed  it  vefts  not  by  the  ftatute  of  inrolments,  but  hf 
tbejfatute  ofufes.    Hoberfs  Reports,  184.    Dimmock's  Cafe.] 

1 1 .  Where  land  is  given  in  taily  the  remainder  to  the  right  heirs 
9f  the  donee^  and  he  dies  without  ij/ue^  his  heir  collateral  Jhall  be 
au^udged  in  by  drfcent  from  his  aoceftor,  and  not  by  purchafe  from  • 

^the  donor.     Thel.  Dig.   177.    Lib,  ii.  cap.  54.   S.  54.  cites 
Hill.  30  E.  3.    Entry,  58. 

12.  hnAfo  it  (ball  be  where  leafe  is  made  to  one  for  his  life^  the 
remainder  to  bis  right  heirs.  Thel.  Dig.  177.  Lib.  11.  cap.  54^ 
S*  54.  cites  45  £.  3,  19.  and  33  H.  6.  5. 

13.  Where  land  is  given  to  the  father  for  lifty  the  remainder  to 
the  eldeft  fon  in  iail^  the  remainder  to  the  right  heirs  of  the  father^ 
and  the  father  died^  and  after  the  fon  died  without  ijjuey  and  the 
jaungeft  fon  entered^  and  was  adjudged  to  payxelief,  as  heir  to  his 
eldeft  brother,  and  not  to  be  purehafor  by  name  of  right  heir  of  the 
£ither.     Br.  Eftoppel;  pi.  25.  cites  40  £.  3.  9. 

14.  In  afllfe,  a  man  leafed  to  the  baron  and  feme  for  life^  remainder 
to  A,  in  tail^  A*  by  deed  releafed  to  the  baron  and  feme  all  his  right 
tuithout  warranty,  and  after  died,  his  ifjue  within  age\  the  baron  f  ^76  1 
aliened  te  B,  in  tail,  remainder  to  C,  in  fee,  and  after  B,  died  without 

iffiie,  and  then  the  heir  of  A.  entered  upon  C  and  C.  ou(ted  him, 
and  A*  brought  affife  and  recovered ;  for  his  entry  was  lawful, 
becaufe  by  the  releafe  without  warranty,  nothing  pafTed  but  his 
own  eftate  for  his  life  who  leafed,  and  the  entry  is  good  upon  the 
feme  covert,  and  (he  is  put  to  her  cui  in  vita.  Quod  nota.  Br. 
pntre  congeable,  pi.  83.  cites  43  AiT.  17. 

15.  if  the  fon  diffetfes  7.  N.  to  the  ufe  of  his  father,  and  J. 
trings  ajfife  a^ainji  the  father  and  fon,  and  the  father  dies  pending 
the  writ,  the  writ  (hall  abate,  for  the  writ  is  in  by  defcent.  Br. 
Difcent,  pi.  17.  cites  i  H.  6.  i. 

16.  Land  is  given  to  W.  and  A.  his  feme,  infpecial  tail,  the  re^ 
mainder  to  R»  in  tail,  the  remainder  to  the  right  heirs  of  R,  the 
iaron  died  without  iffue,  and  A.  his  feme  furvived,  and  is  tenant  in* 
tail  after  poffibility  of  iflue  extinA,  and  took  another  baron  and  had 
ijfue,  and  after  if.  died  without  ijfue,  to  whom  A,  the  feme  is  heir, 

'  and  after  A.  died,  .the  fecond  baron  Jhall  be  tenant  by  the  curtefy,  for 
when  the  remainder  in  fee  came  to  the  feme  tenant  in  tail,  after 
poffibility  of  iflue,  the  franktenement  wqs  extinSl  in  the  fee,  and  fo 
A.  was  feifed  in  fee,  but  per  Pigot,  if  A.  was  within  age,  (he  (hall 
not  have  her  age,  nor  (he  (hall  not  be  in  ward,  for  me  bad  the 
pofTefli'on  by  purchafe ;  per  Pigot  and  Choke  j  and  per  Needham, 
if  he  in  t)ie  reverfton  or  remainder  had  charged  (he  faid  A,  (hould 
hold  difcharged.    Br.  Eftates,  pi.  25.  cites  9  E.  4.  17,  18. 

17.  If  the  heir  within  age  recovers  by  wrif  of  entry  fur  diffeifin, 
he  (hall  be  in  ward;  for  he  Is  as  if  his  anceftor  had  died  feifed, 
and  he  is  in  by  defcenty  and  the  fame  law  if  the  heir  within  age  re-^ 
rovers  by  writ  of  cofmage.  Br.  Garde,  pi.  42.  cites  15  1^.  4«  lo^ 
IV  Browne. 

T  t  4  j8.  If 
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1 8.  If  a  nuui  gi^es  in  toil  tbe  ummnifr  U  his  right  bnrsy  tfaa 
fee  fimple  never  was  out  of  hiiii>  and  therefore  it  defcenda  to  his 
beir.    Br.  Livery,  pi.  6t.  cites  3a  H,  8# 

19.  But  othnrwife  it  feeois  where  a  man  makes  %fe9gniini  infm 
in  poffijjion^  and  difmijfes  bin^elf  cf  all^  and  re^-taiiifir  Ufi  the  re^ 
maindir  in  tail^  the  nmainoir  to  his  right  heirs  and  dic8>  and  after 
tiie  ttnant  in  tail  dies  without  ijfue^  there  tbe  heir  who  is  right  bnTj 

•        is  purcbafor.     Ibid,  , 

20.  But  if  the  tenant  in  tail  had  died  without  ijfuiy  in  the  Ufa 
tf  the  tenant  for  life^  and  after  the  tenant  for  life  dies,  there  the 
fee  fimple  was  vefted  in  the  tenant  for  life,  by  eKtinguifliment  of 
the  mefne  remainder,  and  therefore  there  tbe  fee  fimple  defcends. 
Ibid. 

%i.  li  baronnuikes  feoffnunt  in  feeytothiufe  of  binfelfand  fesisa 
in  tailj  (within  the  ii  H.  7.  cap.  lo.  ex  proms*  viri)  rematrsdar 
to  the  heirs  of  the  hujband,  they  have  ijfue  a  daughtery  the  hennasi 
dies ;  the  wtfe  privement  enfeint  with  a  Jon }  the  feme  before  tho 
birth  of  the  Ton  levies  a  fine^  or  fuffers  a  common  recovery  5  in  this 
cafe,  thougn  the  daughter  do  or  do  not  enter,  or  though  the 
daughter  had  joined  in  the  fine,  or  had  been  vouched  in  the  coai<- 
mon  recovery,  or  by  any  other  a£l  had  diiabled  herfelf  to  take  ad- 
vantage of  the  z8ty  yet  the  fon  born  afterwards  fhall  take  advantage 
of  it,  for  the  daughter  cannot  do  any  a£i  to  bar  the  fin  of  his  entry  ; 
but  upon  the  6  R,  2.  cap,  6.  which  enads  quod  proximus  de  fan- 
|uine  eorundem  rapientium,  et  raptorum  cui  hereditas  defcendere^ 
occ.  deberet  poft  mortem  rapientis  vel  raptse  habeat  titulum,  &c 
intrandi,  &c.    Here  if  the  daughter  enters,  (he  (hall  retain  it 
always  againft  the  fon  born  afterwards,  for  the  daughter  by  this 
ftatute  has  the  land  merely  as  a  perquifite  in  fee  fimple ;  for  the 
fiatute  favs,  intrabit,  &c.  et'tenebit  de  jure  hxreditario.     3  Rep. 
6x.  b.    Mich.  37  &  38  H.  8.  in  a  nota  by  the  Reporter. 
[  577  1      ^^*  ^^^  compare  it  to  the  cafe,  where  if  a  remainder  is  limited 
to  the  right  heirs  of  J.  J.  and  he  diesj  having  a  daughter^  the 
daughter  Jhall  have  this  as  a  purchafir^  and  ihall  retain  the  land 
againft  the  fon  born  afterwards,  but  when  the  daughter  enters  by 
11  H.  T.  Jhe  is  in  of  an  eftate  tail  per  formam  doni  and  fo  in 
nature  of  a  defcent^  and  not  merely  as  a  purchafor^  for  ihe  is  to 
claim  as  if  the  wife  had  been  dead.     3  Rep.  oj.  b.  62.  au  in  a 
nota  by  the  reporter,  cites  9  H.  7.  25.  b. 
;  tttW^  t  23.  If  a  man  leafes  for  life^  the  remainder  over  in  fee^  and  he  in 

^tTii/tl^rf-  ^^^^i^^^tr  dresy  his  heir  within  age ;  his  heir  ihall  not  be  in  ward, 
ttx'ingtbe  and  contra  if  the  tenant  for  life^  who  was  tenant  to  the  lord,  £es  > 
tverfion      for  there  the  heir  has  the  remainder  and  land  by  defeen^.    Quod 

the^^hei?'     "^^^^  ^"  ^^  ^'■'^  of  ejeftment  of  ward,  in  Old  Nat.  Brev.    Br. 
nviihinag^  Garde,  pi.  1x3. 

if  ^vard  in  tbe  life  of  the  tenant  for  life ;  for  he  in  reverfitn  h  immediaft  tenant.    Contre  of  bin  is 
r.  maincer  living  the  tenant  for  life.     Br.  Garde,  pi.  113.  citei  Old  Nat.  Brcv, 

24.  If  a  man  feifed  of  the  manor  of  S.  covenants  with  msother^ 

that  when  J.  5.  Jhall  infeoff  him  of  the  manor  of  D.  then  he  wiU 

Jtandftifed,  of  the  manor  ofS^  to  the  life  of  the  covenantee  and  his 

heir^ 
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tmry  the  coYciuuitee  dies,  die  heir  withiii  age,  J.  S.  enfebfied  the 
covenantor ;  and  here  it  i^s  holden  in  Wood's  Cafe.  (3  EI.z.) 
that  the  heir  fliaU  be  adjudged  to  be  in,  in  courfe  and  nature  of  a 
^leicent,  and  yet  there  was  no  right  title,  adion  or  ufr  which  de« 
Icended,  but  oaly  a  poffibilitj  of  an  ufe,  which  cannot  be  releafed 
or  difcharged,  but  this  might,  if  the  condition  had  been  p<rfonned, 
kave  vefted  in  the  anceftor,  then  the  heir  muft  have  claioied 
by  defcent,  and  therefore  die  heir  in  this  cafe  waa  not  ia  by  pur^  ' 
chafe,  but  by  courfe  of  defcent,  I  Rep.  98.  b*  99.  a-  in  Sbelty'ft 
Cafe,  cites  PI.  C.  284.  a.    Chapman's  Cafe. 

25.  The  6tfa^  made  a  fi^ffnunt  to  A,  fip  Ufii  the  remainder  And^a.^i-i. 
arnr^  tke  heirs  males  $f  the  hody  ef  the  feeffoP^  the  remainder  {e  hit  ^^"^^c. 
0tMm  heirs  in  fee.     The  fether  had  two  fenSy  and  the  elder  had  a  _d!  156.' 
detughter  anddiedj  and  it  was  adjudged y^r  the  daughter  againfl  the  *-  ^-  l>|;*ii 
uncle^  either  becaufe  the  entail  to  die  heirs  males  was  void,  or  be-  '^a  laun* 
caufe  it  ceafed  in  the  elder  fon.    Hob>  30.  cites  D.  156.    Mich,  ders.chj. 
4&5P.  &M.    Grefwold's  Cafe.  wdDyer 

T    .    7  .  .         .       .       .  ihouifht  the 

limitation  of  this  remainder  in  tall  void ;  becaufe  the  donor  cannot  make  hit  own  right  heir  % 
^rchafor  without  departing  from  the  whole  fiec  fimpleout  ol  himfelf,  and  for  the  onectofe  or  the 
other  the  Juftices  were  againft  the  tail  and.with  the  heir  in  general,  and  adjudged  accordingly.*-— 
Mod.  S36.  S.  C.  cited  per  North,  Windham  and  Atkiat,  who  agreed  that  at  ^ommsH-ltvu;,  a  m«ii 
could  not  make  his  right  heir  a  purchalbr  wtthoat  pirting  with  the  wliolt  Hee,  hut  that  fy  tvaji  of 
mft  he  might ;  that  Crefwold'a  Cafe  in  Dyer  is  of  an  eftate  executed.— —S.  C.  cited  a  Mod.  ao9« 
Arg.  and  Ibid.  aii»  per  Cur.  PaCch.  19  Ctr,  a*  C*  B«  «nd  tbpy  held  the  opiqians  of  Dyer  and 
Saunders  there  to  be  good  law. 

26.  £.  5.  had  ijfiie  H.  and  R»    H*  dies^  having  ijfue  M*  a  Mo.  1^. 
daughter^  and  leaving  his  wife  privement  enfeint  with  a  Jon  j  E.  S.  \l^^i^^^^^ 
being  tenant  in  tally  fuffers  a  common  recovery  to  the  ufe  of  himfelf  were  all 
for  life^  find  after^  to  the  ufe  of  the  heirs  males  of  the  body  of  E,  S.  •g»"ced  that 
lawfully  ^begotten,  remainder  over ;  E,  S.  dies  the  very  day  the  ^'  ^*f^^\°t 
common  recovery  pajfes^  and  execution  is  ijfued  after  his  death  \  R.  and  not  by 
the  uncle  enters.     A  Jon  is  born  to  H.  deceafed,  and  he  enters  ;  purchafe 
adjudged  lawful,  for  the  uncle  did  not  enter  as  a  purchafori  for  if  ^eatVo^E 
the  father  had  lived,  he  would  have  bad  the  eftate,  and  not  the  and  before 
uncle;  adjudged  by  the  Ld.  Chancellor  Bromley,  and  all  the  the  birth  of 
Judges  except  one  of  C.  B.    X  Rep.  93.  b.  to  107.    Trin.  3^3  "ndllnt*!^ 
£liz.    Shelly 's  Cafe.  and  ad-' 

judged  quod 
qnerens  nihil  capiat  per  Breve.           <And.  69.  pi.  143.  S.  C.  adjudged.  P.  373.  b.  374.  a. 

pi.  15.  S.  C.  refolved  by  the  Jufiices  of  both  Benches  and  the  Chief  Baroo,  that  tho  poflbumoua 
ion  Ihall  have  the  land  as  next  and  eldeft  heir  xmic Jeok.  S49.  pi.  40.  $•  C. 

27.  An  «^  is  limit^  to  the  ufe  of  himfelf  for  life^  reminder  [  J78  ] 
to  the  ufe  of  his  heirs^  and  the  hHrs  females  of  the  body  of  the  f aid 

heirs  \  the  heir  here  takes  br  purcoafe ;  for  then  the  words  fub- 
(equent,  viz.  ^  And  of  dieir  aeirs  feoiales  of  their  body,^'  fliall  he 
void  ;  per  Aoderfon.  i  Rep.  95.  b.  Trin.  23  £liz«  in  Shelly's 
Cafe. 

a8.  Where  the  heir  is  to  take  any  thing  which  might  have  vefted 
in  bis  anceftor  J  the  heir  (hall  be  in  by  defcent ;  (o  t^t  although  an 
cftate  or  right  do  firft  veft  in  the  beiii  and  not  all  in  the  anceftor, 

yet 
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yet  the  heir  {ball  take  this  in  the  nature  and  cotirfe  of  ic&cmtm 
I  Rep.  98.  a.    Trin.  23  Eliz.  in  Shelly's  Cafe. 

29.  When  an  e^ats  for  years  is  Itmiud  to  thi  anaftoty  the  r/- 

mainder  to  another  for  life,  the  remainder  to  the  right  heirs  of  the 

lejlee  for  years ;  the  heirs  here  are  purchafbrs.     i  Rep.  104.  a* 

Trin.  23  Eliz.  in  SheUey's  Cafe* 

|b  Ar-         .    30.  So  if  the  remainder  be  limited  to  the  heir  in  the  fingular 

»*R!e*^66?  •«'«*'''>  ^poH  a  leafe  for  life.     I  Rep.  104.  a.  in  Shelley's  CaSe. 

Uicb.  39  &  40  Elis.  tgrced  that  tkc  heir  fliall  b«  a  purchafor. 

<Cr(KE.9iai  31.  M,  devifed  lands  /^  iJ,  his  daughter j  for  life,  and  if  Jh0 
tbe  dbiLtH '  marry  after  my  death9  and  has  iffue  of  her  body  lawfully  bcgot-r 
termarpicd  ten,  then  I  wiU,  that  her  heir  after  my  daughter's  death  Jhall 
fod  bad  ifove  the  lands  J  and  ta  the  heirs  of  their  bodies  begotten,  the  r/- 
^tadF^  «<?/«ifcr  to  a  flrangor  ;  adjudged^  that  {he  bad  not  eftate  t»i|> but 
■cr  beid  fof  life  Only,  and  the  inheritance  in  her  heir  by  purchafe,  it  reftiog 
tbat  R.  bad  in  abeyance  all  his  life,  and  fettling  in  the  inftant  of  her  deadu 
nSJcTor      Mo.  59  J.  pi.  803.    Hill.  35  Eliz.    Clerk  V.Day. 

Hfe,  and  tb«t  her  heir  (hall  take  aa  a  parchaCor,  but  Popham  held  e  contrat  et  adjornatuf.'  »  * 
Ow.  148^  Lilly  V.  Taylor,  S.  C.  and  Gawdy  and  Feoner  held  it,  an  e(late  for  life  only  in  R.  and 
thai  the  iflue  was  a  purchafor;  but  Popham  and  Clench  held  e  contra.  Sec  tit,  Remaindci 

4Q)  pL  7*  in  the  aotea  where  tbia  cafe  it  fully  and  truly  fiated  by  the  Ld.  Ch.  J.  Raymond* 

32.  Devife  to  truflees  to  the  ufe  of  the  heir^  for  fo  long  a  time  ai( 
he  and  his  heirs  (hould  fuiFer  d.  to  enjoy,  &c.  the  fon  doth  not 
take  by  defcent  but  purch^e.  Mo.  727.  ph  1013.  Pafclu  i{6 
Eliz,  in  the  Court  of  Wards.    Digby's  Cafe. 

33.  If  lands  be  given  to  A.  and  i?.  fo  long  as  they  jointly  Hvi 
together,  the  remainder  to  the  right  heirs  of  him  that  dies  fhrft.    A 

~     "'         '  '     ami    ' 

i^s 
emd  dies  and  the  heir  of  the  other  enters,  after  his  father's  death  he 
hath  it  by  defcent  although  his  father  has  nothing  in  it.    Jenk« 
249.  pL  40. 

35*  So  o{  covenant  upon  a  confiderafyn  and  a  condition  precedent 
to  raife  an  ufe  to  A.  and  his  heirs,  ^d  A.  dies  before  the  per- 
fbrnrance  of  it,  and  the  condition  is  performed  afterwards  \  yet  the 
heir  of  A.  ihall  take  by  defcent.     Jenk.  249.  pi.  40. 

36.  So  of  3,  condition  broken  in  the  life-time  of  thefatbrr,  or  after 
lis  dtathzni  the  heir  enters  for  the  condition  broken  |  the  heir  is 
in  by  defcent,    Jenk.  249.  ph  40. 

37.  So  of  a  fine  furrender  to  the  conufee  and  his  heirs,  and  the 
conufee  dies  before  entry,  his  heirs  (hall  have  it  by  defirent*  Jenk. 
294.  pi.  40. 

^[^79!      3^*  ^  "^^^  having  ijfue  by  one  venter  R,  and  5*  by  a  fecond 


dies,  his  heir  is  now  in  by  defcent.    Co.  Litt.  378.  b.  in  tfincipio. 
34.  In  the  cafe  of  an  exchange,  if  one  of  the  exchan^s  enters 

ftei 


of  PvBut     or  to  be  biVotten  on  the  body  of  ^(me  his  fecond  wife,  and  died',  S, 

V.  Mil-         •     t  •      r      J   /•_     .^       1^      '  •/  or     f  i   '  ^^  -   i       i     •'»   r ^     _.^^  .i.?. 


The  Cafe      Venter,  covenants  tofiand  feifed  to  the  ufe  of  his  Kirs  male  begotten 

IS  feco 
Foan  waa  *^  ^^^^  *"  ^7  defcent ;  but  if  S'.  did  not  take  by  defcent,  yet  this 
denied  10  be  was  a  contingent  ufe  in  hipi  by  purchafe ;  for  the  limitation  to  the 
Uw  in  ibe  heirs  of  the  body  J-  will  make  a  fpecial  heir  to  ferve  the  turn,' and 
South-  P^""  ^^^  ^^  Wild,  ♦  the  heirs  of  the  body  of  the  fecond  wife  is  a 
eoiT  V.  _  good 


X 


rJi  name  of  purcbafe.    i  Vent,  372.  381.    Trin.  96  Car.  a.  STowBtL^ 
R.    Pibus  V.  Milford.  ffi*^'*' 

Car.  ft.  C.  B. 1  Vera.  R.  73^.  S.  C.  cited  per  Cowper  C.  and  holdi  with  Hale  Ch.  J.  that  the 

implication  was  needlcfs,  and  chat  ^itlford  too|^  by  parcbafe  and  defcription ;  ao^hat  Wylde,  af 
convinced,  by  hi$  argument  declared  he  was  of  the  uune  opinion ;  fo  that  the.  opinion  of  Hale  anj 
Wylde  may  o«t  weigh  by  way  of  authority  thcopinion  of  Cook  obiter  in  Shelly *•  Cafe,  and  that  o( 
Uobari  in  CaTe  of  Qo^dea  v.  Clarke,  their  opioiona  not  being  upon  the  point  adjudged. 

39.  A  man  cannot  either  by  conveyance  at  the  common  law  or  Whesfo- 
by  limitation  of  ufe,  or  by  devife  make  his  right  heir  a  purchafor.  ^IJ^^'Ja^ 
ycntl  372.    Trin,  26  Car.  2.  B.  R,  agreed  by  Wylde,  J.  in  the  Jn Ijiaujir 
Cafe  of  rybus  v.  Mitford.  ii/e,4uui 

iaiioM  i>  maJi  to  hh  rigbt  helrt^  i\i/t  right  beir  Iha)]  not  be  purchafort*    Co«  ^itt.  ^t.  b» 

40.  The  rtiliy  that  where  a  man  takes  frank-tenement  and  the 
(ritate  is  after  limited  ^o  his  heirs  that  they  (hall  take  by  defcent^ 
fatls  in  divets  cafes ;  as  if  lands  are  given  to  J,  for  life^  remainder 
t^  B»for  life^  and  if  J.  dies  before  B,  then  U  the  right  heirs  %f  A. 
In  this  cafe  the  heirs  (hall  take  oy  purcbafe.  Arg.  Litt.  Rep.  259f 
Pafch.  5  Car.  C.  B. 

•  41.  Stf  leafe  to  A,  and  B.  and  if  A.  dies,  living  B.  the  re- 
mainder to  the  heirs  of  A^  The  reafon  feems  to  be,  becaufe  there 
is  no  peffibility  that  the  franh^tenement  and  the  fee  fiall  be  conjoined 
in  A.  during  his  life.    Arg.  Litt.  Rep.  258.    rafch.  5  Car.  C.  B. 

42.  But  lileafe  he  to  A.  and  B,for  their  lives,  and  if  J.,S.  dies  •Thefe 
during  their  lives  ♦  there  the  right  heirs  of  A.  (hall  take  by  de-  "word*  feeoi 
'  ifcent,  becaufe  there  is  a  po(ribility  that  J.  b.  may  die  during  their  |^  **v^*^ 
lives.    Arg.  Litt.  Rep.  258.    Pa(ch.  5  Car.  C.  B.  «"Tb«* 

«  the  right  hcira  of  A.* 

43>  AA  ufe  of  a  term  to  the  hufband  and  wife,  and  after  to  their 
iffue,  they  then  having  none,  is  all  one  as  limited  to  them  and  the 
Eeirs  of  their  bodies ;  the  iflue  takes  nothing  as  a  purchafor.  Per 
Lord  Keeper.  Cban^  Cafes,  26(S.  Mich.  27  Car.  2.  Bullock  v^ 
Knight. 

44.  Though  at  common  law  a  man  could  not  be  donor  and 
dpnee  without  he  part  with  the  whole  eftate ;  yet  it  is  otherwifi^ 
on  a  covenant  to  Band  feifed  tQ  ufes;  refolved.  2  Mod.  21 1* 
Pafch.  29  Car.  2.  C.  B.    Southcott  v.  Stowell. 

45.  Where  the  heir  takes  by  a  devife  with  a  charge,  as  paying  Freetn, 
op/,  ^c.  he  docs  not  fc^p  by defccnt  but  |)y  purdjafe.    Per  North,  *.^Pi  *4*; 
Ch.  J.  and  Atkins.    2  Mod.  286.    Hill.  29  and  30  Car.*  2.  C.  B.  fhc'Surt 
Brittam  v.  Charnock.  fecmcd  to 

take  thu 
rule  that  wherefoever  the  heir  has  his  eledlon  to  one  way  or  the  other,  and  that  he  comes  to  tho 
ciUte  both  ways  alike,  there  the  law  for  the  benefit  of  creditors,  adjudgea  him  in  by  defcent« 
rather  than  by  purchallj^'and  devife;*  but  hete,  unlefs  the  devife  be  void,  be  caonot^ake  but  upon 

the  payment  of  29I! But  %ubere  tbefame  ffi^t*  /'  devifed  to  A,  %ubicb  be  w^mU  bave  taken  by 

defetnty  he  ia  in  by  defcent  notwichftandtng  the  pojfibility  of  a  cbarge,     1  Salk.  a^t.  pi.  2.   HilL 

so  &  11  W.  3.  C.  B.    Clerk  V.  Soaitht— — r^ ^And  ibicj,  Treby»  Ch.  J.  and  Powell,  J.  denied 

QiJpin'a  Cafeg  Cro*  C.  i^i. 

^  46.  In  debt  upon  bond  broifght  againjl  thi  defendant  as  heir  to 
|)is  father,  and  riens  per  defcet^t  pleaded^  the  plamtiiF  replied  ajfets^ 

and 


i579  Deftent 

• 

and  iffbe  tliereupon )  and  Ihe  evidence  was,  that  the  9hlig9r^  Am 
defendant's  father,  devifed  to  the  defendant  his  fon  and  heir  certairt 
mejfuages  in  Exchequer  Alley  in  fee^  but  chargeable  with  an  an^ 
nuity  or  rent- charge  payable  to  the  defendant*^  another  \  aud  it  waa 
held  by  Holt  Ch.  J.  that  thefe  mefluages  defcended  te  the  de* 
fendant  and  were  affets  $  for  (by  him)  the  difference  isy  where  de- 
vife  makes  an  alteration  of  the  limitation  of  the  ejlate^  from  that 
which  the  law  would  make  by  deicent ;  and  where  the  devife  con* 
^eys  the  fame  eflate^  at  the  law  would  make  by  defctnt^  but  charges 
it  with  iucumhrancis.  In  the  former  cafe  the  heir  takes  by  pur- 
chafe,  in  the  latter  by  defcent.  Ld.  Raym.  Rep.  718.  cites  Trin. 
'  13  W»  3.  B,  &.  Guildhall,  London}  Emerfon  V.  Iiichhird. 
[  5^®  3  47.  Heirs  or  heir  male  cannot  be  a  name  of  purchafe,  but  heirs 
f^aUs  of  hit  bodf  may  i  therefore  if  tjiiere  is  no  fuch  d^iqg  in  §)fo- 
prjety  pf  fpeech  as  an  beir  male,  without  frying  of  yrhofe  body, 
fi^r  thiit  re^fon  heir  male  of  bis  body,  or  heirs  males  of  itfelf,' where 
the  U^Y  will  fupply  thefe  wqrds,  of  his  body,  as  it  lyiU  in  a  depifcj 
nxay  be  a  gopd  P^me  of  purchafe ,  but  yet  the  party  who  would 
take  by  fuch  a  limitation  muft  be  fuch  a  perfon  as  may  be  an  he^r 
by  ^he  Qorpmon  lav^^  and  would  take  by  that  name.  3  S^k.  336, 
337'  pJ'  ^*    Mich,  7  Ann.    Lord  Ofl'ulfton's  Cafe. 

48.  The  dijHnciion  between  taking  by  defceiit  ^r>d  taking  bj 
purchafe,  %juj)fr^  the  tvords  are  the  fame-,  though  it  be  o^qtioned  ii| 
books  of  gqpcj  authority  yet  (t  iaem^  ro  haye  no  f efficient  foundation 
of  re^fen  or  ^^thori^y  pf  law  |o  fMpport  it,  and  ifit  fhoqld  preyai}^ 
in  all  cjUes  would  (merthfHf^  onoiber  rule  as  certain,  yix.  tl^at  % 
man  may  take  ^y  purchafe  if  |ie  bp  fuffidently  defcribed^  thougli 
without  addition  of  Chriftian  or  furname,  nay,  though  his  Chriftian 
name  be  falfe  or  mifl^aken,  as  appears  by  feveral  cafes  put  in  Co* 
Litt.  3.  a.  per  Lord  Cowpcr.  Ch*  Free.  4(13.  Hill.  17 16.  in 
Cafe  of  Brown  v*  Harkham* 

4^.  if  Vi  feoffment  is  made  t$  feveral  ufei^  the  liverfion  in  fu  t0 
the  heirs  of  the  feoffor^  in  fiich  cafe  the  he.r  fhall  take  the  reverftoa 
by  defcent,  becaufe  it  was  part  of  the  01 J  eftate  of  the  feoffor  y 
for  fo  much  of  the  ufe  of  the  lands  as  he  did  not  diipofe  of  by 
the  feoffment  iftill  remained  in  him  as  part  qf  the  old  ^ftate* 
8  Mod«  23.    Mich.  7  Geq.  in  Cafe  of  Smith  v.  Trigg. 


s«tit.co-  (K)     In  wh&t  Cafes  it  fliall  defcend  to  th^  Half 

f^ef  Blood. 

What  (ball  be  a  Sejfin  to,  take  away  the  Defcent. 

* 

[l.  TF  J.  hatlj  iffufi  two  daughters  by  feveral  venter Sy  and  dies 
A  feifed  of  f^cggi  lands ^  and  the  lord  feifes  the  land  to  know 
who  fhall  ke  hts  tenant^  and  for  the  faiety  of  bis  rent^  and  leafes  it 
for  f even  years  for  the  fujlenance  of  the  daughters  of  J.  faving  his 
rent  \  this  (hall  nqt  mal^e  fuch  a  fcifm  in  the  ^Ideft,  but  that  after 
her  death  the  fecond  daughter  fl^all  h^vp  the  land*  34  AiT*  10* 
adjudged.] 

2.  S« 


lOL.  So  1^  the  ildejl  thaghter  being  an  infant^  rtttafts  U  fh  Br^Dlfeent, 
abator  after  fht  death  of  her  father ^  this  docs  ndt  make  fuch  ±  g|c*— ^* 
ietfih  in  him,  but  that  it  fiiall  defcend  to  the  youngeft  daughter.  ir.Moru 

34  Aff.  10.  adjudged.  J  danceftor. 

[3.  But  if  the  elieft  daughter  being  an  infant^  enters  upon  the  ^TfTT^ 
itbator^  andmakei  a  feeffmtnt^  this  flull  bar  the  yoangeft  of  the  1  ^'  '  '1 
half  Mood^  for  this  entry  made  a  feifin  in  him.     34  Aff«  lO.)  pi.  43.  cites 

S.  C.  (hat 
one  h^d  iffue  two  daughters  by  dtvcrfe  vtntorsi  and  died  feifed,  asd  A«  abated,  fend  the  eldcft 
fclcaTcd  within  age  and  died  without  ilTue,  and  the  other  brought  inortdanceflor,  and  recovered  the 
ivbole  of  the  feifih  of  the  Father;  for  the  who  reteafcd,  never  was  feifed  ahd  the  fele^fe  is  void  by 
rcafon  of  infancy ;  contra  if  (he  had  made  fe(S(TaSeiit  (noia  dtfercntiam)  for  (hm  it  had  been 

food  for  a  moiety  and  the  onecm&ot  bchcir  to  the  anceilor  by  reaCoo  of  feverAl  vcntcn. 
(r.  Rcleafcs,  pi.  2.  cites  S.  C. 

[581 ]• 

1^4.  tf  ^  maA  leafes  for  life^  rendering  rent,  and  dies,  having  B^-  Difcent, 
iffue  two  Tons  by  feveral  venters,  and  the  eldeji  fin  dies  before  the  |  'c  ^^hich 
reht'day^  the  feCdhd  fun  (hall  have  it  ais  heir  to  his  father,  becaufe  was  that  A. 
the  eldeft  had  not  the  aSual  pofleflion.     35  Aff.  2.]  J^a«  f«fcd 

»  [5.  But  otherwife  it  would  have  been,  if  the  rent  day  had  in-  )"^t^J*,"^ 
<:urred  in  the  iFfe  of  th6  eldeft,  and  he  had  received  the  rent^  for  hnd  uJ.S-, 
this  would  have  made  an  actual  feifm  in  him.     35  Aff.  2.]  fw  life  rne- 

dtriHg  14X. 
f€r  annum  t9  A*  and  bh  'wffe  which  A.  Hsd  ijfue  IB  fy  Jbis  firfi  "wtftf  and  C,  the  .plaintiff  6y  the 
Jkcond  ^fe%  ibc'iT»/  tcai  payable  at  Mtchaelmai  and  Ea^r^  and  A.  furvived  Micbaelmat^  but  be 
died  before  that  be  received  the  rtnty  and  B.  furvived  hiui  and  died  before  Eafier^  fo  th^t  he  had  only 
«  feifm  in  laW  of  the  rem,  atid  no  feiftn  in  ft^  abd  after  B.  died^  »nd  then  *J,  S.  tenant  for  lifk 
died^  and  D.  as  coufm  and  heir  ot  B.  entered,  and  C.  as  heir  of  A.  oufted  him*  and  D.  re-entered 
and  tnfeoffed  E.  againd  whom  C.  sind  her  hnfband  brought  afTiKe  and  recovered.  And  fo  fee  that 
the  revcrfion  ftiall  be  to  the  heir  of  iKe  father  of  half  blood,  if  it  fall  not  in  demefne  to  the  fon  of 
the  firft  venter  in  the  life  of  the  foil.  j^r.  Setfta,^).  95.  cites  S.  €.  but  B/ookc  fays,  Quicre  if  iht 
cldeU  fon  had  had  payment  and  had  died  in  the  Hfe  of  the  tenant  for  Itfe,  wifether  this  feifm  of  the 
rent  had  been  fufficient  feifm  of  the  revcrQon  to  difappoint  fhc  daughter  ^f  the  half-blood. 

If  the  father  mtikei  a  feafe  fir  life,  or  a  gift  in  tailnnd  diet,  ^nd  ihle  eh/ejt  Jhn  dies  In  the  life  of 
tenant  fir  llfi^  or  tenam  fh  tafi,  the  yofanger  brothek^  6f  the  half-blocfd  (mlH  itvherit,  b^aufe  th6 
tenant  for  life,  or  tenant  in  tail  is  feifed  ol  the  freehold  arid  the  eldeft  fon  bad  nothing  but  a  reverftok 
txpeBant  upon  that  freehold  or  cl^atc  tail,  and  therefore  the  youngdl  fon  Qiall  inherit  the  land  z\ 

heir  to  his  father  who  was  laft  feif<?d  oT  fhc  a^oal  fr\rehoM.     Co.  Litt.  15-.  a.-: : And  albnC, 

a  rent  had  been  referved  upon  the  leafe  fir  life^  and  the  eldeft  fon  had  received  the  r-'Ut  and  died^ 
^•et  it  is  holdcn  by  fomc  th»t,the  youngdr  )jrbther  (hall  mherit,  becaufe  the  feiftn  of  the  rent  is  mo 

m^aalfefftn  of  the  freehold  of  the  land.    Ibid. ' — —But  35  AIT.  pi.  2.  items  to  ihe  contrary, 

becaufe  the  rent  ifllues  out  of  the  land  and  ia  in  Hcu  thereof,  whei«iii  the  only  qncftion  is,  Wbtfthtt' 
fuch  a  feifiQ  of  the  rent  be  fuch  an  actual  feifin  of  the  land  iQ  the  eldeft  fon  aa  the  fi0er  may  in  a 
-writ  of  right  make  herfelf  heir  of  this  Und  to  her  brother.     Co.  Litr.  15. «.    . 

If  a  man  has  ifTue  a  fon  and  a  daughter  by  one  vedtet,  and  a  daaghter  by  another  venter,  and 
I'afet  to  another  fir  Utf^  of  his  Itfe  wtbifut  any  rent  refervtd  and  dies  and  thie  tevArfion  dcfcenda 
to  his  fon  who  bn  ill^ra  fon  and  dies,  and  the  fon  dies  without  iffue,  and  tlten  the  tenant  for  life 
dies ;  the  two  daughters  (Hall  have  the  land  notwiihftanding  there  was  a  dcfcent  of  the  rever* 
fioo  to  tlfcc  fort  of  the  fon ;  by  the  opinion  of  the  Juftices  of  C.  B.  And.  31.  pi.  74.  'Mich.  7  £liz. 
Anon.  ■      Bcndi.  143.  pi.  2o«.  S.  C  held  accordingly. 

[6.  ff  there  be  a  gift  fo  tl>e  bar$n  and  feme  in  fpeciai  taih^  the  •  Hr,  nif. 
Yeihainder  to  the  right  heir's  of  the  haron^  and  they  have  iffne^  and  ^Uess'^c^^ 
tti^ftflie  dits^  and  the  bafon  tet^es  aHother  feme^  and  hath  iffue  and  corditigly, 
die9^  and  the  eldeft  fon  eh'ter^^  and  dies  wthotee  iffue^  the  fecond  where  thb 
fon  of  the  half  blood  fhall  have  the  remainder,  becaufe  the  eWeft  ""^dft"^''''^ 
was  not  feifed  ^tTQof  4h  his  dernefke.     •  37  ^^"  4'  a<^udgbd  j  but  brought  af- 
there  the  reafon  is  given,  becaufe  the*r'ctaTttiiidcr  did  not  commence  ft^  as  heir 
Wn  after  the  gift,    f  24  £.  3.  30.  b.  31.3  ':^'^:,^ 

\>y  t^fd  s  for  the  fciiMimlcr^n  (te  omiftot  cotac  ittro  TciTih  nil  ih'e  ttyle  be  detef fhlned,  and  yet 


It 


5««       ^  ©efient  ' 

it  was  in  tYieeldeft  foit  U>  gire  or  forfeit,  but  it  wts  not  in  poflTdSon ;  for  it  \%  the  poflefltoo  waidr 
flMkct  the  heir  of  tire  eldcii  to  be  inheritable. -*~- — Fitzh.  Ai&fe«  pi.  327.  cites  S.  C. 

■f  Fttzh*  Defccnt,  pi.  1  x.  cites  S.  C.  andf  S.  P.  as  the  cafe  above  except  that  in  ifiis  the  remainder 
WM  limitCifl  to  the  right  heir  of  the  f^mr,  who  had  ifluc  by  the  frrftbaroo  aotl  afterward!  had  iilae 
\j  »  fccoiid  baroa.        ■       Co.  Lttt.  m^.  b.  S.  P.  and  cites  S.  C. 

* 

[7;  If  land  be  given  to  7.  for  life^  the  remainder  to  R.  bis  fin 
in  taily  the  remainder  t6  the  right  heirs  of  J,  af^d  7^  dies^  and  ^^ 
tnters  as  tenant  in  tail,  and  dies  without  ijfue^  T.  the  fon  and 
heir  of  J.  of  the  half  blood  to  R.  fliall  hat^e  tJfc  land  by  defcent; 
ind  not  the  heirs  of  R.  becaufe  R<  was  never  feifed  in  fee  in  de^ 
mefnei    39  E^  3*    Defcent,  5- J 

[8.  So  if  a  gift  be  to  another  in  iail^  the  Remainder  to  bis  own 
right  beirsy  and  after  the  dcnee  diesy  having  iffue  a  fon  by  one 
venter^  and  a  fon  by  another ^  and  thdl^ejf  fon  enters ^  and  dies 
without  iffue^  hts  brother  of  the  hatf  blood  (halt  have  the  land  by 
force  of  the  remainder  as  heir  to*  his  father,  becaufe  his  brother 
was  never  feifed  of  this  eftate  in  demefne.  J 

[9.  So  if  the  eldeji  fon  be  [elfed  in  tailj  with  a  remainder  or  r/- 

verjion  by  defcent  to  him  from  his  father  in  fee^  and  dies  without 

[  5^^  }  [ff^^y  ^^^  brother  of  the  half  blood  fhall  have  this  remainder  or  re* 

Verlion  by  defcent,  beCaufe  his  brother  was  never  (eifed  thereof  iri 

demefne.    32  £^  3.-   Defcent^  9.  adjudged^    ^  £•  3*    Defcent^ 

14.  adjudged.] 

^tzb.  De^        fid.  If  a  man  feifed  of  M  advowfon  in  grofs  hath  ilJlic  a  fon 

dtesVc  ^  ana  a  daughter  by  one  venter,  and  a  fon  by  another,  and  dies,  and 

Br.Difcent,  the  eldefi  fon  dies  before  any  prefentation^  the  youngeft  brother 

pi.  aa.  citn  (hall  have  the  advowfon^  becaufe  the  elder  never  had  any  feifin 

Co^LittTc.  thereof.     3  H.  7.  5.] 

b.s.P.citc»  C^^'  ^^*  '/  '^^  eldeJI  bad  prefeniedy  and  died  without  iflue,  the 
S.c<&  19  youngeft  brother  (houlo  not  have  had  the  advowfon^  becaufe  this 
imp'cSt**'*^  prefentalion  puts  the  feifin  fn  him.  Fitz.-  Nat.  36.  E.  contra,  i(f 
J177— j/     E.  2.    Qyare  Impedit,  177,  adjudged.] 

Rep.  ^ .  b. 

S.  P. If  a  man  recover  an  Mdvoufon,  and  afrer  the  biihop  collates  for  lapfe*  the  Umt  is 

an  execution  of  the  judgment  and  will  make  a  pofTt-fTio  frairif.  £e.  934.  pi.  3ir6.  Mich.  3a  ii 
«3  Eliz.  B.  R.    Andcrfoa  Cb.  J.  cites  &&  H.  6.  per  Moyle. 

[12.  If  tivc  daughters  by  fever al  venters  male  partition  of  an 
advowfon  in  grofs^  to  prefent  by  turnsi  and  2lk^f|^ne  dies  without 
ijfuej  before  any  prefentalion^  the  other  fliall  have  the  advowfon,* 
becaufe  there  was  no  feifin  thereof.    Fitz.  Natura,  34  E.] 

[13.  But  otherwife  h  would  have  been,'  iffhe  that  had  died  had 
prefented  after  the  partition.    Fitz.  Na.  34  E.] 

[14.  If  lands  defcend  to  two  coparcener s^  and  they  make  parti'- 
tiony  being  of  the  half  bloody  and  zhcr  one  dies  without  fffucj  tii9 
other  (hall  not  have  it,  becaufe  ihe  ought  to  have  it  aajieir  to  her,' 
and  not  as  heir  to  tb^  anceftor.  Contra,  19  E/  2.  Quare  Imw 
pedit,  177.]^ 

15.  The  indowntent  cats  off  and  dejtroys  the  fiifn  of  the  heir. 
Br.  Difcent^  pi.  19.  cites  19  E.  2. 
Br.  t>owrr,       1 6.  J.  was  feifed  and  had  ijue,  Robert  the  eldejtj  and  Richard 
pK  «7.  ekes  fhe  youngeft^  aiKi  diedy  and  Robert  entered  and  took  feme,'<wi'  bad 


(ffue  Alke^  the  feme  died,  and  he  ioQk  anothtr  fenu  and  diiJj  the  lUd*  ^ 
feme  privtmint  inSentwUb  a  fom^  and  the  lord  feifed  the  ward  of  J^t!!^ 
the  land,  and  of  Alice^  for  the  nonage  of  Alice,  and  leafed  the  ward  j}r,  itxtm^ 
to  ]•  who  endowed  the  feme  of  Robert,  and  after  the  feme  is  deli-  pU  18.  eke* 
veredoffF.  a  fon^  by  which  the  lord  refeifed  the  ward  of  W.  and  |.*  J^'/^5* 
JV.  lived  lO  years,  and  died  witbeut  ijfue^  by  which  H.  the  plaindff  dower  tbe 
entered  as  heir  of  Richard  tbe  youngeft  fon  of  J.  and  Alice  oufted  feifio  of  w. 
bin^  and  he  brought  affife^  and  prayed  the  difcretton  of  the  Juftices.  "„d*^'|J^ 
Aod  becaufe  W.  to  whom  Alice  was  of  haljF  bloody  was  feifed,  it  feme  ii  t« 
was  awarded,  that  Henry  fliould  recover.     And  fo  note,  that  the  by  the 
feifin  of  the  guardian  makes  the  heir  of  the  in&nt  of  the  entire  [jJ^*iSdMrl 
blood  to  be  heir,  and  the  (iftev  of  the  half  Uood  was  barred  of  the  nent  was* 
land,  but  by  the  opinion  of  the  Court  the  dower  of  the  feme  fiall  before  the 
revert  to  Alice,  bccauCgjyV^.  was  not  feifed  of  it,  quaere.     Br,  But'a^^ 
Difeent,  pi.  190  cites  8  au.  6.  fi^y,,  jc 

(eeoit  tiut 
all  is  oac  ;  ^r  it  it  faid  elfewher^  that  where  the  hrtr  it  feifedi  and  endows  his  mother,  and  ibe 
dies,  and  a  ftrangcr  enters,  the  heir  (hatl  have  the  mortdancefter,  and  not  affife  of  novel  diffeifia, 
and  fee  Littleton,  tit.  Defcentt,  that  if  the  diflcifor  dies  feifed,  and  his  feme  it  endowed  by  his 
beir,  the  entry  oHf  the  diflieifee  is  revived,  for  the  third  pait  put  in  dower.  And  P.  1-9  E.  s. 
where  the  heir  takes  feme,  and  enters  and  endows  his'  mother,  and  aliens  the  revcrfion  and  tbe 
mother  dies,  and  after  the  mother  dies,  the  feme  of  the  heir  Ihall  not  have  dower  of  the  land  of 
'which  the  mother  was  endowed  ;  for  the  feifin  of  the  heir,  who  was  her  baron,  was  determined 
by  the  endowment,  and  the  feme  is  in  by  her  baron  and  not  by  the  heir ;  for  if  the  heir  is  charged* 
Ihe  (hall  hold  difcharged  quod  nota.  And  fo  fee  abover  that  the  feiiln  of  the  lord  of  Uie  ward  is 
fis£Eciciit  fdfui  for  the  infant  to  bring  alfife. 

i'j.  If  a  n»n  has  iflTue  zfon  and  a  daughter  by  one  vent:er,-'and  Contra  jo. 
a  fon  by  another  venter,  if  the  fether  dies  feifed,  and  the  fon  dies  ^'^^^ 
Before  entry,  the  fiffer  of  his  whole  blood  fhall  have  the  land,  as  dies  feifed 
heir  *  to  her  brother,  and  not  the  brother  of  the  half  blood,  becauie  »o  poffcf- 
fhc  eldeft  brother  had  the  pojfejfton  cajl  on  him,  by  tourfe  of  law,  [eTcrH^^o 
and  the  freehold  alfo  was  in  him,  and  therefore  the  fifler  fhall  have  efiate  for 
the  land,  as  heh-  to  him,  and  not  the  younger  brother  of  the  half  *»f«»  ^^ 
blood,  &c.    Kelw.  lio.  pL  31.  cites  It  as  adjudged,  8  E.  3.  ioXf^ 

.Iball  mtke  immediate  defceot  to  him-  from  his  father,  and  not  mention  his  brother,  and  yet  the 
Aftate  Wa<  in  hiy  elder  bt other  to  grant  or  charge,  or  intitle  Bis  wife  to  dower.  Tria.  11  Car« 
JK;  K.    Kecve  v^  MalAer. 

• 

x8.  In  affife,  if  a  man  has  iflfue  three  daughters  by  one  venter^ 
and  one  by  anothgr  venter,  and  dies  feifed  of  land,  and  all  enters 
and  aftcf  two  o^he  firjl  venter  die,  the  third  of  the  firft  venter 
ihall  be  heir  to  them,,  and  {hail  have  their  two  parts,  and  the  •    ] 

fourth  fhaH  have  only  her. fourth  part,,  as  before,  and  ne  part  of 
die  twb  parts  y  for  me  cannot  be  heir  to  them,  becaufe  (he  is  of 
kalf  blood  to  Aenu    Br.  Difcenty  pL  20.  cites  10  AiT.  27. 

19.  A  man  has  iflue  afba  and  a  daughter  by  one  venter,  and  a 
ion  by  another  venter,  and  gives  bis  land  to  his  elde/l  fon  in  tail^ 
the  father  dies,  the  fee  defeends  to  his  eldeft  fon,  and  the  eldeft 
ion  after  dies  without  heir  of  his  body,  and  by  all  the  Juftices  of 
C.  B-.  die  youngeft  fon  (ball  have  the  land,  and  not  the  daughter. 
The  reafon  feems  to  be,  becaufe  it  was  in  reverfion,  and  cannot 
veft  in  poflTeffion  to  the  eldeft  fon,  during  the  tail.  £t  poffeffto 
fratrii^  &c»  fecit  (brorem  efte  l^xed^iriyand  mtreverjip  fratrir^ 

Aad 
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And  Thorpe  JttAlce  of  B.  R.  £ud,  tint  &t  awghter  (hall  lia?e  i% 
never tbeleft,  tbc  law  feems  Co  be  contrarj.  fir.  Difcent,  pi.  1 3. 
cites  24.  £•  3*  tj. 

ao»  Land  was  tailed  by  fine  t$  bann  and  fnmey  ond^tbt  heirs  ef 
the  feme^  who  had  ijTui  two  fons  by  fiivtrs  baramf  and  they  die^^ 
the  eldeft  foft  efttered  and  died  without  iiluey  and  the  youngeft  of 
liaif  blood  brought  fcire  (acias,  and  obtained  ;  for  poiiUQo  fnttis 
or  fuch  lifae  de  fcodd  fimplici  iacit  fororem  h  efle  iuerodem^  and 
here  was  ao  pofieffio^  quod  nota  bene,    Br.  Difcea^  [d.  14.  cites 
24  E.  J.  so. 
ftr.  ExrcQ-       21.  Scire  facias  upon  a  fine  dutt  was  levied  to  ^.  and  J.  bif 
Swb'c^l'  /mf  iH  tail,  the  nmainiir  to  A.  in  fity  the  baron  and  feme  had 
Ttre  pof.'      ijfue  a  fm^  the  baron  died,  and  after  the  ftrnt  toet  another  /mtms 
feflion  h     and  had  ijme  another  fm^  isd  died)  thefmefi  fon  entered  nod  died 
which^^      ^i^^out  tjfuey  and  the  heir  collateral  of  Cbe  tldeft  fon  ^tOtrod  «  in 
iriakei  the    the  remainder  in  fee,  againft  whom  the  youngeji  hn  of  the  half 
^^ilft^'*^*    i/W  brought  fcire  facias  to  execute  the  fee  Jtrnptoy  and  thebeft 
fnhcHubier  opinion  was,  that  it  well  lajr,  for  the /«/  JtmpU  ivat  not  oxoented  in 
Br.  Difcent,  the  eldeft  finy  for  he  was  feifed  in  tail,  and  ustfee  was  in  abeyance^ 
f\.  30.  cite!  and  therefore  it  was  not  executed  in  him,  ana  now  the  youngeft 

s/c  ci^c'cT  ^^^  o^^^  ^^^  ^^'^^  ^  ^^^^  ^^  ^*  ^^  ^^  ^  finple,  therefore  he 
3  Mod.  257.  fliHll  execute  it,  and  37  E.  3.  Lib.    Affife,  4.  it  is  adjudged  for 
in  Ctfc  of    the  youngeft  fon,  and  yet  the  eldeft  fon  by  feoiFment  might  have 
Rowdwu'    given  the  fee  fimple,  or  charged  it,  or  forfeited  it  by  attainder  of 
felony,  but  yet  it  was  not  executed  in  him,  therefore  whofoever  is 
heir  to  the  ancvtlor,  when  the  fee  fUIs,  he  fhall  have  execu- 
tion thereof,  quod  nota.    Br.  Scire  Facias,  pL  226.  cites  24. 
E.  3.  30.  62. 

22.  If  the  iing  be  fe^t/id  of  land  in  Jure  corona^  and  of  other 
land  by  purcbafty  ox  by  reafbn  of  the  dutchy^  and  has  a  Ion  and  a 
daughter  by  one  venter,  and  a  fon  by  another  venter,  and  dies^ 
the  eldeft  fon  enters  into  aU,  and  dies  without  ilTue,  there  the 
voungeft  fon  fliall  have  the  one  land,  and  this  feem$  to  be  de 
lure  coronas,  and  the  daughter  fhall  have  the  other  land.  Per 
Moyle  Arg.  wliich  none  denied.  Br.  Difcent,  pL  5.  cites  34 
H.  6.  34.     . 

23.  A  mati  had  iflue  a  fin  and  a  dangbtier  by  owe  venter^  and 
three  daughtors  by  another  venter,  and  enfeoffed  four  to  forform  hit 
willy  and  afior  to  enfeoff'  his  heirs,  and  declared  his  will  and  4iicd^ 

[  584  ]  the  fon  diedy  the  will  not  perfirmedy  and  by  the  Reporter,  the 
daughter  by  the  firft  venter  fhall  have  fubpoena,  to  have  execution 
of  the  eftate  of  the  land  of  the  fooSces,  for  the  will  is  no  Jmpedi^ 
ment  of  pofiefiion  of  the  ufe  and  poileflio  fratris  of  tba  nft  ficft 
fororem  efle  hseredem  to  the  ufe  of  dw  fee  fini{de.  Nevttrthelefs, 
quere  if  it  be  pofleffion,  becaule  the  will  is  not  fidfilbd,  never^ 
tfidefs  it  is  iaid  here,  that  the  taking  of  the  profits  zf  the  land  in  oA 
'is  fuch  pofTeifion  by  the  brother,  as  fhall  make  the  daughter  of  the 
whole  blood  to  be  heir  as  of  land,  but  the  one  and  die  other  muft 
ibe  of  fee  fimple.  And  by  the  Reporter,  the  will  to  take  thi  profits 
dtaring  a  ternoy  h  no  impediment, ,  but  that  the  brother  has  good 
pofief&on}  and  t  oontra  of  a  wiU*  &c«  to  toko  tbi  profits  for  life^ 

or 


^Mhcf '  cftft  OT  -  nliXnl-te^iiiShty  )note  the  AffirciicC)  for  thi 
0m  is  in  liinhrt  4f  n  tiMrjfkk^  Mi  tfafe  otfKr  not.  Br.  Difcent, 
fi.  36.  citei5£.  4;7. 

24«  Feofeel  are  feifed  td  tile  ule  d)^  A.  who  has  a  ibii  and  a 
^ughVer  by  ohe  TMter,  and  Wb  daughters  by  another  venter,  and 
shakes  a  mtl  (and  derifes  j  far  years  and  dies^  die  eMeft  fon  dies 
within  the  years,  yet  the  daughter  fhall  be  heir  to  the  ufe,  for 
pcffrjh/ratris^  Stc.  cmtra  #here  the  will  is  f$r  Kft.  Br.  Feoff-' 
ments  al'  Ufes,  pi.  33.  cites  ^  E.  4.  7. 

25.  CtJIj  qui  fl/ft  has  ifliie  a  fon  and  a  daughter  by  one  venter,  iVwjfett 
and  a  Ton  by  another  venter,  and  dies.    The  eldcft  Ibn  taWs  the  fi^JjSl^ 
profits,  aiid  dtes^  without  iffiie.    The  ufe  fhall  defcehd  to  the  1^  of  a 
daughter,  as  fifter  and  beir  of  him,  and  not  to  the  younger  fen.  fi^t^%  a 
Arg.  D,  la  b.  cites  5  E.  4.  7.  2*  !SSh5U 

Pofleflio  fracrit  cannot  be  of  td  j|^  (choosh  it  was  formerly  held  otherwife)  for  one  caonot 
be  poae0cd  of  an  ufe^  though  ooe  may  be  CeUcd  to  an  uTe.    2  And.  446.    HilU  41  Blit.  ia 
Wa'Cafe. 


26.  In  XTtfysA  the  defsnignt  faid^  that  J.  JV.  was  fiijid  in  fse^ 
mfid  f99k  to  wifi  A,  imd  bad  ijiit  tbi  ^ife  of  tht  difenddnty  and  A^ 
diaJy  dkd  hi  took  K.  to  Ufifi^  and  had  iffki  thi  wifi  of  thi  plaintiff^ 
4tnd  diidy  and  the  fomis  iHtond^  and  the  om  married  thi  plaintiff"^ 
4iHJ  thi  othiT  tbi  Oifendantj  and  fo  they  bold  in  eommoHy  judgment 
fi  adio,  iht  plaintiff  confijid  tbo  bar^  and fkid  fnrtb&\,  ibaty.  Nl 
badi/jki  W\  by  tbofecond  wiftt^  and  the  tviff  of  tbi  phint'tjf\\mi 
thacjy.  N.  diidy  and  aftur  JV.  thi  fon  off.  ti.  onuroi  as  fon  and 
hiir^  0itd  wees  fiifed^  emddiid  fiiftd  without  bilr  of  his  body^  and 
tba  wifi  of  tbi  plalfHif  as  fifiir  and  hiir  of  ibi  whoU  blood  en- 
torod^  anawds  fnfed  till  tbf  tn/pafs.  Pigot  maintained  Ae  bar 
abTque hoe,  thit  W.  dtedfrifed,  and  the  iffiie  was  Tuffered,  and  yet 
Aejiifn  of  tbo  brotbor  fuffas^  hotwithfldndinf  tbdt  ho  did  not  dii  . 

ybyK/,antfreifinaftaitris&:itibr6remefl^  Br.  Traverfei 

per  ftc«  pi.  it^.-  dt^  i5  E.  4. 1. 

27.  If  the  di^Jor  diisfiifidy  the  entry  of  the  diirefTee  iS  tolled, 
tnit  if  (he  hiir  tftbi  J&ffitfor  endows  the  feme  of  the  diffeifor^  there 
the  diffeifa  may  inter  into  the  land  aStgned  in  dower ;  for  fife  was 
in  by  her  baron^  and  not  by  the  heir,  and  fo  the  defcent  removed* 
Br.  Tenant  per  le  Curtefy,  pL  io.  cites  Littleton  tit.  Defcents^ 

aSi  Where  a  Aian  diisfetfidj  and  has  two  fins  of  half  blood,  and  ToihAe 
the  ildijl  dies  bifori  ontry  made  bv  hii*,  the  youngeft  of  the  half  ^(^^  » 
Uogdr^ftfll  hare  the  land  i  ^uod  nobr  the  entry.    Bn  Diiteni,  hnd  there . 
"^  ♦  cites  Licflctai  tit.  Fee  Siaaplc?.  »j^  be^.a^ 

«tfceriftBa)>»daiia«li«liieaMir.   Arg.  Show.  ^46 .    ttlcli. /w.' £^X& 

»&  JJotiatJiiniiA  (TefeAia  w  th^  hMMct  tfie  half  Msoi,  9  *^  ««. 
lliih&tbe«rft  telb  nMeAMd  to  iihi  Ui  life-tine  ;  btk  it  tx  bUk  ^^^r:. 
fMbtitaibitig fifesdaie, diur it HhK  <Mcencl ttf the tMkt h«!r df  b/stp^-T 


5^5  l^fMS 

•30.  Recovery  by  the  broker, ^w/Aij^  mu^iimf  wH  not  wAt^ 

the  fifter  to  be  heir ;  for  without  execution)  he  has  not  pofleffioop 

and  fo  the  execution  makes  the  judgment  ft|Q  and  perfe^*    Arg«i 

PI.  C.  43.  b.    Mich.  6  £.  i>.  in  Cafe  of  Wimbiih  v.  TaUboyes. 

And.3T.pi.      31.  A*  has  a  fon  and  a  daughter  bv  one  ventef,  aoda  dau^hte^ 

ior1a?hii   ^y  ^^^^^^  vcnter,  and  he  makes  a  lesft  fir  lifg  of  knd^  wsShoui 

cafe,  ?he      referving  any  nnt^  and  the  father  dies,  and  the  reveriioii  defowdir 

cUim  is       to  the  ioKiy  and  the  iaid  fon  has  ijjui  a.fin^  and  Mes^  and  the  6id 

fliber^^^      reverfion  defcends  to  his  faid  fon^  who  dies  without  ifTue,  and 

jcnk.  ft4»i    sifter  lejfte  for  Uft  dies,  now  both  the  fiftcrs  of  divers  venters  fliall 

pi.  85.  And  have  the  fame  land  as  heir  to  their  father,  and  not  the  fifter  of  the 

iby  Oicr"      *^*  ^^"^'"  ^"^y-      P^  *^  JufticCS  of  C.  B.     BcO.  I43,  pi.  a02r 

lb«)I  by  a     Mich.  7  £liz. 

-poflcifio 

f  r«trttU|  th«t  every  Heir  in  fee  iimple  in  demefne  •ughc  to  make  hinfelf  heir  to  htm  who  lad  died 

lufcd*    Jcttk.  24a.  at  the  end  of  pL  t^. 

< 

32.  A  copyholder  in  fee  has  ifTue  a  daughter  and  a  ion  by  .two 
venters ;  the  lord  commits  the  cuftody  of  the  land^  and  of  the  fon^  ts 
she  mother^  who  takes  the  profit^'  and  the  fon  dies  before  "any  ad» 
nuttance ;  this  copyhold  was  ordered  alfo  for  the  heir  collateral 
againft  the  fifter  of  the  half  blood,  becaufe  the  mother's  piffiffkn 
ferveth  for  the  fon.    Gary's  Rep.  8.  cites  x2  Eliz.  D.  291.  -       « 

33.  Two  daughters  by  two  venters  enter  after  death  of  their 
father,  and  take  the  profits  jointly  feveral  years  of  a  copyhold  eftate 
before  any  admittance  of  the  lord  ;  eldeft  dies  without  ifiue.  Per 
2  Juft.  The .  pofTeifion  aforefaid  is  fuiEcient,  without  any  ad* 
mittancoj  to  make,  the  collateral  heir  inheritable,  and  it  was  or- 
dered by  the  Lord  Keeper  accordingly*  D.  29 r.,  b.  pi.  69* 
Trin.  12  Eliz.  Anon. 

3Le.  ia5.  34.  A.  feifed  of  land  in  fee  has.  two  4flHghUrs  by  feveral 
^*  E?2^' R  "^'^^^^y  ^'  ^®  eldeft,  and  C,  the  youngeft  j .  he.  drvifes  a  moiety 
tbeS.C.-^'  of  the  faid  land  to  his  wife  for  feven  years^  and  tpat  B^  in  die  ma^ 
And.47.pl.  ritagii  Jhall  enter  into  the  other  moiety  \  A.  dies,  his  wife  inters 
*"iS^^'  and  educates  the  daughters;  B.  enters  with  her  hujiand  inU  the 
Trin.  17  Other  Tnoietv ',  Q  dies  without  ijue\  the  heir  of  the  whole  blood 
Etit.'s.c—  of  C.  fliall  have  her  moiety.  For  the  pojfejfton  of  tht  mother  for 
Bendii.tt64.  jg^gj^  years  was  an  aShial  poffeffion  in  C.  and  if  the  wife  had  not 
^noD.  s.  C.  entered  at  all,  the  entry  of  B*  although  of  half  blood  only^  would, 
and  cites  bove  given  poffeffion  to  C.  Aciiudged  in  both  Benches^  Jenk.  242* 
cow";*/'/  PJ-  =^5.  cites  17  El.  D.  342.     ... 

Bprrough»  S.  P«  adjudffe4 .  ftCcordingly»  bcca|ir(ft.it  was  agiioft  the  indent  Mid  miod  of  the  dcvtfoiK. 
by  the  words  of  the  wUl  as  it  appdars.— -i— '— But  Prim.  373.  DoderidJ^  faid,  that  if  one  has  five 
slaughters  and  devifea  all  his  land  to  one  of  them;  (he  takes  aU  by  th«  dtvifd  aitd'aothiOg  by  the 
4efQBni  \  loi  bcr  title  ia  intyre.    And  fee  Keadipg  t»  ilqiy don  accerdiB^^. 

:.  '  35*  Thfc  iuf^md  k  fifed  in.  ri^I^  f.hH^ifo'tfcklaam^if^ 

iV^ry.  If9ids  in  feey^tA  ha  and  Ms  mifiy  by^Uimsi.  nfiAie^  bo^ 
^fi:  ^ .  /^  fir  ye»rs\  by  ino^ttre^  rmdmng  rmt%  .bava^iMi  MP 

daughters  J  and  the  hufbaniJiiS ;  the  i¥ifet^s  jmfimw^imi» 
•-'         -    and  they.have.  ijjiie  a  fon  ana  a  .^ugkt^Vy,^  J^^fi^f^  emdwtfi  dii^ 
"^    the  fon  is  admittid  to  the  reveriion,  and  dies  wibotO^  iffiie ;  aq^  by 


*  • 


t  '  *  i 


S«5t 


libmmwd  fiM  twiftrnk  ftall  d^fttfnd  to  lA  the  dauriitefs,  tmu 
^Chfhuidhi^  die  hatf  blood,  krtke  t/lattjfir  ytarsi  wkfch  is  made 
hy  imimturi  bf'iwina  «^  thi  Utd^  k  a-  dtrmfi^  mtd'Mletfi  tttc^rimg 
t9  th$  cmmfun  taWy  dmaeitn^ng  f&  the  natun  9f  tkt  dtmft  tiM  p^ 
JifffhnfiaU  be  adjudged^  which  poflefion  cannot -be  SM  pofleffion  of 
trc  copyholdEsr,^  fer  *  his  pofiffion  is^  ouftomanr,  and  the  other  is 
mere  cootnprjr,  therefore  the  poieiBon  of  one  wall  not  be  the  pof* 
feffion  of  ^  other,  therefore  there  fisdl  be  no  poiliEfffio  fratris  in 
this  cafe;  ^irfi^one  had  been  ^  gnardian  by  cuftom,  or  tbeUafe; 
bad  hetn  nude  bffnrrendir^  Chefv  the  fifter  of  the  half  bk>od  fliould 
not  inherit.  And  Mead  fatd,lhe  Cafe  of  the  Guardian  had  been 
ac^udged.    4  Le.  36.  a;  103.    Mich*  ^^  Fliz.  C.  B.  Anon. 

36.  Devtfee  fir  years  enter Sy  that  will  make  a  pof&flib  fratris.' 
Je&dc.  242.  pi.  %$.  cites  P.  342.  [a.  b.  pK  54.    Trin,  17  £liz. 
Anon.]  »  * 

37.  Demefkes  ^  a  maenr  efxtendinte  tw»  c^untiesy  the  eldeft  fon  [   rgg  1 
ters  into  me  demefne  in  one  coanty  only,  and  takes  the  profits  in  ^ 

one  county  only,  and  dies  widiout  ifTue,  his  fifter  of  the  whole*        ^ 
blood  (hall  have  and  inherit  die  demefnes  and  fervices  whereof  her 
hrotber  was  feifed,  and  her  brother  of  the  hsdf  blood  the  reft.    Per 
Manwood  J.    Le.  265.  pi.  355.    20  Eliz.  C.  B.  in  Bracebridge's 
Cafe; '  * 

38.  The  ♦  pofl^flipn  of  a  +  tern»r  fir  jearsy  is  the  pofleflion  of  •  Jenk.«4«, 
him  in  remainder.     Per  Yclverton  J.    4  Rep..  23.  b.    Trin.  26  5^*gi7^^'. 
Eliz.  B.  R.  in  Qerk  and  Pehnyfeather's  Cafe.  '    j^Codb. 
,,                            ,  .46.S.  p.— 

JF  •  tttan  hat  a  fon  and  daughter  by  one  ventef  and  makr*  a  Uafkjcr  years  and  dies,  the  eldeft 
brother  djet  during  the  term,  this  it  no'impediment  of  pofiieflion,  bui  that  tRc  cldeikdaughtcc  o| 
the  whole  blood  (hall -be  heir  to  him.  Br.  Difcent,  pi.  8^.  cites  5  E.  4*  7.  — ~Co.  Lin.  15.  a. 
(k)  $.  P.  and  cites  S.  C. 

39.  There  (hall  be  pofleffio  fratris  of  a  copyhold  before  ad-  ^»n-  Lsw, 
mittance,  laid  per  Wray  Ch.  J.  to  have  been  fo  adjudged  lately.,  !!Ko,"fb"* 
4  Rep.  23.  b.    Trih.  26  Eliz.  B.  R.    Clerk  v;  Perniyfeather^        feifm  given 

'    to  his  sn- 
^^tftor  la  fufficicDt  for  him  and  all  his  heirs.    D.  291 .  b.  6g.  and  In  Marg.  23  Eliz. .  Holmct  v.  Fane. 

40.  If  a  gift  be  to  A.  and  the  heirs  of  his  hdyy%nd  he  has  ifliie  a  S^Ptndthe 
fon  and  a  daughter  by  one  venter,  and  a  fon  by  another  venter  ;•  i,*beJ"ecn 
A.  die^j  the  eldeft  fon  enters  and  dies ;  the  youngeft  fon  (hall  in-  fee^mph 
herit  per  firmam  doni;  for  he  claims  as  heir  of  the. body  of  the' »»<i/f j '^'^« 
doneei  and  not  generally  as  heir  of  his  brother.    3  Rep*  4r2b.  pi' ,  cJJ^* 
Hill.  34  Eliz.  B.  R*  in  Ratcliff's  Cafe.  a7Aff.«5. 

41.-  If  a  man  has  jflue  twe  fins  hy  divers  venursy  jihd  the  eUet^ 
purcbi^es  lemds  in  fie  fimple,  and  dies  witheut  iffiie^  the  youiigeH 
Drother  (hall  not  have  the  land,  buf  the  itncWoTthe  elder  broeh^f,' 
or  (bme  other  his  rfeM  couftn  (hall  have  the  JamC)  becaufe  the 
younger  brother  is  but  of  half  blood.  Littt  S.  '6.  '  '  ' 
'  42.  If  a  maA  had  ijffiie  a  fin  tmd-w  daiegUer  by  ^ne  -nnmfety  dnSif 
fin  by -eaiother  vehtftr,  toA  ^efin  ef  the  firftinritef  pufchafii' bind 
hi  fi^  and  dies  wttbent  i/fbe;  the  Tifter  fttall 'b^e  the  land  b/  de- 
£;ent  as  heir  to  her  brother,  and  not  the  7<^nger  brother,  for  tfaA  . 
Ihfcfifttfis of tiie:whole blood cf  her-clder breSief*'  JUtt.  S. y%  ' > 

U  u  a  43.  If        . 


5t^ 


•  v;^ 


fiifid  of  kni  in  ft$^  emi  4lkt  v^hnftiffue^  And  bklfnck  f^M  a» 
luict  itir  to  hwtif  whp  it^  dies  tuiiboHi  iffiui  'tie^  thff  fOlMigor 
brother  itay  kftve  the  iaod  4$  Mr  to  thie  itti6le»lbr  ibatbeis  of  the 
lirhde  Mood  to  hkn.    Littw  £•  8> 

44*  If  kfuk  ar^  given  to  a  nnm  and  hid  wtfe  sind^  the  hoirs  nf 
their  two  boiksy  the  cenatnder  to  the  heirs  of  the  htiAand,  and 
Iherfaave  lAie  a  foot eod the^wife  diet)  and  be  take$  nApther  wife 
and  has  tffiie  a  (bn^  the  Either  die$t  tbe-eUisft  fon  ttMn.^od  dies 
uritbout  iilue^  the  fecond  brother  of  the  half  Mood  flail  inherit ; 
becaoie  the  eMeft  fon  by  his^. entry  w^  not  afhisdiy  (eifed  of  thr 
fee  fimple)  being  expefbnt^  but  only  of  tfae  eftate  in  tail.    And 
the  rule  i5>  that  pofii^o  fratcis  de  feodo  fimplici  &cit  fororem  die 
haeredem,  and  here  the  eldeft  (on  is  not  poflefied  tif  llie  fee  fimplr>. 
but  of  the  eftate  tail.    Co.  Litt.  14!  b. 
r    .       ~>     4^  U  the  father  maksiiie0p  fir  femrtfm^iktiefii£f^ 
^  4rVX|  die  tldififin  £es  during  tht  Urm  Mart  mtry  mr  receipt  rfrai^ 

ibe  younger  fon  of  the  half  Uood  iball  aei  iidieiitt  but  the  fifter; 
becaufe  fSne  f^effi»n  ef  the  kffet:fex,ymr%  is  ihepefiffimefih  itkk^ 
Jin  J  fo  as  he  is  actually  feifed  of  the  kc  finsfde^  and'ciDofe^^scndy  oe 
iifter  of  the  whole  blood  is  to  be  heir.    ^q.  Litti  I5**a« 

46*  If  the  eUe/i  Jin  enters  and  gets' an  a^ual  pojfejlion  of  tbsfim 
'  Jh^9  yet  if  the  wiji  ofthefaiberhtendewed  of^  third  party  ^d 
£587  }  Ateldi/lJonJiis^uie  younger  brother  ihall  have  the  ffeyefifion  of 
this  third  part  iu>twithftandtng  the  eldeft  brotbei^s  entry,  Jkecadb 
his  a^ual  feifin  which  he  got  thereby  was  by  the  endowment  de* 
feated.    Co.  Lift.'  1 5.  a. 
.   47.  But  if  the  eldeji  fin  had  jnad^  a,  leafe  for  I^e^  and  the  kjj^ 
had  endowed  the  wife  of  the  father^  and  tenant  in  dower  hoi-  eked^ 
tl^e  daughter  (h.ould  ha^e  had  the  reverdon,  becaufe  die  reverfion 
was  changed  and  altered  by  the  Seafe  for  VlU^  and  v\e  reVerfion  is 
now  expraant  t)n  a  new  eftate  for  life*    Co.  Lrtf .  i  S-  ^» 
r  48.  Half  Mood  is  not  refpd^ed  ineftate^  isi  taS.   *Bebmfr  that* 

the  ifli^ea  do  daim  in  by  defcent,  per  foroiam  dpni^  and  the  iifup  in^ 
t£I  is  ever  of  the  whole  blood  to  the  donee.     Co.  Lite.  15.  b. 

49.  If  a  rent  or  an  ad'tmnfin  defiend^  to  the  eU^bn^  9nt  he-dies 
before  he  has  feifin  of  the  rent^  or  preleots  to  the  caurebj  the  rent; 
or  advowfoq  Jhall  defcend  to' the  youngefi  fm^  for  that  be  ii^uft  make 
bimfelf  heir  to  his  lather.     Co.  Litt.  15.  b. 

50.  The  like  law  is  of  ^ffiees^i  courts^  t&erileiy  frapcj^^s^^com*, 
mens  of  inheritance^zmi  fuch  like.  And  d>is  ode  di$a^  from,  the 
c«ife  or  thf  tenjuit^  by.tbe  qjurteiy,  fo;  t^ere  if  the  wii^  ^ies  Wpre 
^.  rent  d^  ojt  that  the  t^bi^el^  bcitpsie  yold^  bec^^  tl^ef^  Wij» 
1^^  Ifcbes.  orcTe&uh  in  ^vetyMt  poffibiljty.ikx  get  (t^\n^  ttke  1^^  ifii 
xe^peft  of  4;e  ilTu^ begotten  by  hmi  will  giye ^irn  an dfate  byd^ 
courtefy  of  Engla^.  .  ^t  the  cafe  cif  the  df lop^t  W  the  ypfimgcA 
i^a  ftaJiid$-M90fi^-amth^jr4Spaibn»  v^^«  to^rnaki^  hun^l^  heir  tprhjm* 
Iiia(,i9^  laft  a6^VfJljF/<|i<ed,  a$  hafin  Wh.ftid.  Qo,  Litt.  \s,  bu  * 
,  S^.  poflpfliQ  f^x^^  k^ds  nef  0/ fagd^  ^  ^,  fmffJIkH^.  ff  ^*^* 
IIW%  np^«  b^lf  J)lpAfl  i^. ^  ibpRq^iffftht  to  ,th^  4«fc«t  <if  O^lfvirfii^ 

of  jQ^e  <TftWS>  «r«JM  WkM^  ff«PeS».#S?ftfelicte*  «ff€-  k$ 
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to^Queita'  Mary,  M  froSi  Q. .  Kt*/  to  Q.  Elis.  b6di  tiMieh  .w^ 
of  the  hsdf  blood,  and  yet  inherited  hot  oaty  the  lands  wkifab  £.  6* 
or  ,Q.  Mary  Mrdmfed,  Eut  tb^  aacieot  hnds,  pared  of  ;he  crown 
aMbi     Co.  Lift,  i^  Ik  ,        . 

i%.  If  the  eUef  l^ahir  grants  ihi  reverfim  {txptStaast  yfm  a 
frt€hold)fir  /^^  it  ihtJl  caufe  pofieifio  fratris.    Co.  Litt.  z^i.  b. 

53.  In  cafe  of  two  fans  or  daughccrs  by  diverfc  ventto  and  a  Add.31.pl 
reynaindir  oc  i^rotr&m  is  punhafei  by  the  father  k^m  ^ftau^fov  ^4-  ^ch.    - 
lift^  where  the  fitthir  dies^  Hving  Uffkefir^  Ufe^  and  tix^e&ftfM  or  aw's.  p. 
mughter  dii  living  Ujffie^  half  blood  fhali  inherit ;  for  in  this  cafe  — Bctidi. 
the  claim  ts  fi-om  the  Mier.     So  where  father  is  feifed  ki  fee»  and  Md-^-^— 
cfaleft  foh  aftrfr  the  death  of  his  fethcr  dies  hforg  eniry^  the  vounger  s.%ftirecil 
ton  of  tlie  half  blood  fhall  inherit     Otherwifey  if  the  fatbtr  made  per  bmnet 
Intfr  fir  ytars^  and  leflec  entered,  or  had  purcfaafed  remainder  or  J- '"  ^^ 
revenitin  af^  eflate  fir  years^  and  Icffee  entered,  the  half  blood  Maite!^* 
ihall  iicver  inherit ;  for  poiTeiSon  of  this  Jeflee  ferves  both  where 
tkc.eUeft  ion  fiurviveath^  ^ther, . beii^g  of  half  blood  to  the 
younger  brother,  and  dies  before  tntxy^  the  youngeft  fon  fhall  In* . 
njCfit.  %hfi  \fdii  of  the  &ther.    The  law  js^  in  cafe  of  pofTef&o  fratris, 
for  the  fiiler  of  the  whole  blood  to  be  heir  to  her  brother  before 
the  younger  brother  of  half  blood.    The  reafon  is,  every  heir  for 
fee  limple  intlemefhe  ought  to  ihake  himfelf  heir  to  Him  who  hSt: 
died  feifed.    Jenk.  242.  pi.  25.  ' 

.  54^:  A.,  has  iffi^B.  a  Jin,  and  M.  a  daughter^  by  one  venter^  Hob.  sto. 
and  N*  and  0.  daughurs  by  amtber  vinUr,  and  C  a  fin  by  a  third  J?^^'A** 
venter y .and  devifis  all  his  land^to,  his  toifi  durante  viduitate^  and  eifofihc^* 
c^^es,  the  wife  enters  into  all.     JS.  hefrre  aSfual  entrj^  diet.     Ad-  fift#. 
judged,  the  will  was  void  for  a  third  part,  and  that  the  entry  ef  the 
vnfe  into  all  made  her  feifed  but  of  two  parts  and  in  eooimdn  with 
her  fon  of  the  third  part  and  that  the  entry  of  the  wife  fhaii  veft 
fuch  pc^effion  in  common  in  the  fon  of  the  third  part  as  (hall 
make  pofleffio  fratris  in  him  for  his  fifter  of  the  whole  blood  to  C  5^^  J 
inherit  after  the  younger  fon.    Mo.'  868.  {d.  xaM.    Trin.  x% 
>e.  C.  B.    Small  v.  D  Je. 

•  SS*  If  ^  rent  fervice  becomes  rentficky  there  fball  be  a  pofleiSa 
fiatris.  Jo.  234.  Pafcb.  7  Car.  B.  R.  in  Cafe  of  Faulbier  v. 
Bellingham. 

56*  I'he  Court  inclined  that  the  receiving  rent  by  reverfion  9n\ 
efiatefir  life  dodi  not  make  a  pofTeiBo  fratris.    AUen»  89.    Mich. 
a4'Car.  B^  R»  in  Cafe  of  Amyl  v.  Cowley.  . 

•  57*  The  defcent  between  brothers  differs  from  all  9ther  collateral  Thmi^h  tito 
d^nis  wiatfiever  i  for  in  other  defcents  collateral  the  half  blood  ^l^^^^^^ 
ebti  inker it^bmt  in  z  defcent  between  brothers  ibe  half  blood  doth- of  the  half 
impede  the  dc^ent^  which  argues  that  the  defeent  is  imntediate.  biobd  u> 
The  uncle  of  the  part  of  the  father  hath  no  more  pf  the  Wood  of  ^^^}^* «' 
Ihe  nodmf  tiwi  Jtbe  brother  of  the  fecond  venter.    The  brother  yet  ibcre 
by  the  fecond  venter  hath  the  immediate  blood  of  the  ^ther,  which  '*  ^^fiiid 
the  unde  (viz.)  the  Other's  brother  hath  not,  but  only  as  they  J/^/^^ 
VM^et  in  the  grandfitfher*    The  brother  of  the  half  blood  is  nearer  ^acie  it  not 
of  blood  than  the  uocle,  and  therefore  fiall  be  preferred  in  tii  ad^  only  mw% 
minijratim.    And  fo  it  hath  been  refolvcd  in  5  E.  6.  ill  Brown's  S?w  teS 

Uuj  Cafci  **^ 
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thcbioo^    Cafe)  and  though  the  boolc  of  5  E.  6.  Br/Achniniftration,  47.  • 
^ne  M^&e  >>^'^^^  ^®  ^^^  i^  preferring  the  brother  of  the  half  Uood  before 
mother's     the  mother,  yet  it  bith  been  right  in  the  cafe  of  a  coinpetitioa  be*- 
biood.MT   tween  him  and  the  uncles  and  yet  the  uncU  is  frifimd  in  the 

who  faid,  toot  IS  a  mediate  difcent^  nudianti  patrg;  but  the  difant  t$  thi  brw^ 
thai  our  fhir  muft  hi  immediate  if  at  ally  and  therefore  the  half  blood  impedes 
thcrtfll^a-  ^^'  Again,  it  is  apparent,  that  if  in  the  line  between  brother  tlie 
tiemfrBmihrhw  took  notice  of  the  iather  as  the  medium  thereof)  die  brother 
canon  Ufv,  and  brother  by  the  fecond  venter  Chould  rather  fucceed  die  other 
Oiortened  brother,  becaufe  he  is  heir  to  his  father;  therefore  in  a  defcent  Ar- 
the  dcgTcci  twiien  brothers  the  law  rejpe£ls  only  the  mediate  relation  efthe  br^ 
of  jreUuon  fl,grs  as  brothers^  and  not  in  reJpe£f,of  their  father^  though  it  is  tme^ 
the"numbcr  ^^  bofoio  or  foundation  of^  their  confanguinity  is  in  the  father 
of  difpea-  and  mother.  Vent  424.  Pafch.  16  Car.  %.  in  Cam.  Sacc.  in  Cafe 
^liootfrom  of  CoUingwood  V.  Pace. 

Rome,  but  ** 

the  compuutrao,  by  the  civil  Uw  u  othcrwifiB*    %  Wint*A  Rep.  €67.    Uidi.  1734.  w  Crfi 

of  Cowper  v.  £itl  Cowper. 

Mod.  110.  j-g.  Admittance  of  particular  tenant  for  years  of  copyhold  land 

adjudged.  ^^  admittance  of  him  in  remainder  in  fee  to  make  a  pofleffio  fratris» 

^Ve&t.  Adjudged.    2  Lev.  107.    Trin.  26  Car.  2.  B.  R.   Blackburn  v. 

t6o.  Bat-  Graves. 

more  v. 

Graves,  S.  C.  •djudgcd.— 3  Kcb.  163.  pi.  ti.  S.  C  adjoroitur*"  ■■■    Ibid.  32^  pL  •4» 

Blackboroush  v.  Gravea,  S.  C,  adjudged* 

rin,R.2i6.  5g.  Setfm  of  an  ejlate  tail  will  not  make  a  poiTeffio  ftatris  of  a 
Car?'a*  Ed-  ^^^^fa^  expe^ant  thereupon.  Arg.  Show.  245.  Mich.  W.  and 
ward*  v.  M.  ill  Cafe  of  Kellow  v.  Rowden«  Fin.  R.  216.  Trin.  27 
Alien.        (jaf.  2.    Edwards  v.  Allen, 

Webb  and 
Shower,  S.  P. 

Holt*  R«P'      60.  Ejean^nt.   D.  feifed  in  fee  according  to  the  ctt/lomi  whick 

Hill jAnn.*  '^'  fi^  '^"^  '^  dejccnd  to  the  younger  fon^  and  the  wife  to  have  «a 
The  Couri  ejlate  during  her  life.  THe  father  had  ijfue  a  fon  at  oeu  vessUr^ 
gave  judg-  and  another  by  another  venter  j  the  father  dies,  thp  wife  enters,  and 
^ia"ntiff.  *'^".  ^c  youngeft  fon  dies  without  iffue.  i.  Whether  the  inters 
and  riai't  mediate  ejlate  of  the  wife  fo  broke  the  defcent  firom  the  younger 
dchvcTcd  fon,  as  to  make  the  elder  fon  of  the  half  blood  to  the  younger  m<* 
of'h?/o;r  ^^Pable  of  inheriting.  Per  Powell  J.  this  cuftomary  eftate  far 
t^r-n.  viz.  life  he  compared  to  the  cafe  of  the  freehold,  ^ich  hindered  the 
'  r^^il  fon  ^^^^^"^  ^^  ^^  demean  and  freefaoM }  and  the  Court  feemed  fo  in* 
Xi'^^^-,^  of"  ^^'"^  ftrongly  to  conftrue  the  defcent  accordiiv  *  to  the  common 
the  fee  law.  Sed  adjomatur.  1 1  Mod.  98^  99.  Murh.  5  Ann.  B*R* 
finipic,  for   Biown  v.  Dvcr. 

there  \v.-»»  ' 

no  admittance  upon  ihe  furrender  which  was  made  4  Car.  i.  and  therefore  the  fiincndcror  M 
continue  feifed  as  he  waa  before.  Powell  (aid,  there  coold  be  no  admittaoce  by  iili]]liestM| 
to  the  fecond  point  be  faid*  that  the  wife  having  ihia  cyftoAary  freehold  after  the  death  of  ber 
•hiMren.  and  fhc  d>*ng,  then  ihe  eldeft  fon  (hould  take  as  heir  to  the  father  according  to  eftate  at 
common  law ;  and  he  (aid,  where  the  cuftom  i<  doubtfal,  it  it  the  beft  way  to  follow  the  rulca  if 
the  common  law,  a»  thit  Court  did  in  the  C«fc  of  Clementi  v.  Scodamore*  . 


61.  Two 


« 

61.  Two  dsUghters  ty  a  fiifl  venter  hmng  then  heir$,  on  the 
death  of  their  father  their  Jh^fMther  enters^  takes  the  profits,  held 
courts  in  the  name  of  the  daughters  as  heirs  at  law,  cut  down 
timber  for  maintenance,  and  three  months  after  a  fin  is  born^  who 
lived  about  nine  months  end  died.  It  feems  the  pofieflion  of  the 
motiier  fliallbefueh  a  pofle^ion  of  the  fon  as  to  carry  the  eftate 
from  the  daughters  to  the  heir  of  the  fon.  But  Ld.  Cowper 
thought  It  a  cafe  of  fo  much  compaflion,  that  he  faid  he  would 
give  (the  plaintiff,  heir  of  the  infant)  no  relief  (as  to  the  removing 
Cerms  for  years  kept  on  foot  by  the  daughters  though  the  truih 
\ivere  (adsfied,  by  wpich  terms  the  plaintiff  was  hindered  bringing 
cje£lments  at  law)  unlefs  it  (bould  appear  that  the  daughters  were 
otherwife  provided  for.  Ch.  Prec.  280.  pi.  225.  Pafch.  1709. 
Whitcomb  v.  Whilcomb. 

*  6a«  A  riverjion  in  fee  expeSant  on  an  ejiate  for  lifeii  not  fufr 
£cient  to  make  a  podeffio  fratris  to  exclude  the  iflue  by  a  fecond 
venter.  Certified  by  the  Juftices  of  C.  B.  Mich.  17 12.  on  a 
point  referred  by  the  MaAer  of  the  Rolls  for  their  opinion  \  Mich. 
X I  Ann.  in  Cafe  of  Rawlegh  v.  Holland. 

(L)    To  the  Half  Blood, 
Of  tuhat  Ejiate, 

[i.    AN  ^<7/r  tail  may  defcend  to  the  half  blood,  notwith*  *Br.  Dif. 
jlV  Handing  an  a^ual  feifin  in  the  half  blood  before,  for  *?"'•?'•?'• 

^1  I  •ti'/*  ti«  \    ^  >_**i  Cites  d*  lrf« 

there  he 
donee. 

judged.     .^^.^.     .^-«.  *.«,,....,.,,.  J  Cafe,  s.  p. 

aAd«this  is  the  rcafen  why  Littleton  fays,  that  polTcflio  fratrxi  de  feodo  fimplici  facit  fororcm  efle 
hcredcQi.*—— Co.  Liu.  15.  b.  S.  P. 


he  comes  in  by  the  Aatute  de  donis,  and  fo  as  heir  to  the  ^3  R^p.* 
♦  37  Air.   15.  adjudged.     32  E.  3.    Defcent,  8.  ad-  4»- b.  in 
I.    19  E.  2.    Quarelmpedit,  177.]  ^'^i\ 


[2.  But  an  ejlate  in  fee  fliall  not  defcend  from  jiim  that  is  ac-  +  Br.  Dif- 
tually  feifed  in  demcfne  of  the  eftate  to  his  brother,  fitter,  or  coufin,  cti«*s.  c^/* 
of  the  half  blood,    f  37  AiT.  15.  admitted.    %  40  A.  6.  adjudged.]  x  M^rtttan-' 

cffior  iy  a 
man  againfi  a  wpmdH  of  dying  fttfed  ttf  btr  ancefler^  the  tenant  f  haded  that  the  flaintiff  h  not  next 
betTy  and  it  yt\%  ft^und  tkat  the  ancefiw  bad  a  Jan,  and  t bis  feme  tenant  daugitrr  by  9ne  venter ^ 
and  tbh  flalntin  fott  by  antber  venter,  and  died  fei fed  ^  and  tbe  eidefifon  entered  and  died  tuitbant 
(ffntf  and  bis  oLngbter  narv  tenant  entered,  «nd  now  a/i  tbe  faints  of  tbe  vtrit  is  fonnd  for  tbe 
fiaintiffvfbo  is  no^  beir  0/  bis  father,  &c.  But  bccaufe  the  j^rr  tefsmit  to  tbe  beir  of  tbe  tvbole 
blood  has  tbe  land,  therefore  noiwtthlUndlng  the  plaintiff  Muat  barred.  Br.  Verdid,  pi.  77.  ciict 
40  AiT.  6.— Br.  Vcidid»  pi.  101 .  cites  S.  C Br.  Mortdapccftor,  pL  47.  cites  S.  C. 

3.  The  brother  muft  be  in  oEtttal  foffeffion  j  for  poiTefSo  eft 
quad!  pedis  pofido.  adly,  De  feodo Jimtlici^  exclude  eAates  install, 
jdlv,  Facit  fororem  efle  haeredem.  §o  as  foror  eft  hseres  h&z ; 
and  therefore  fome  ad  muft  be  done  to  make  her  heir,  and  the  [  590  ] 
youngeft  fon  is  hzres  natus,  if  no  aft  be  done  to  the  contrary. 
And  albeit  the  words  2X^  facit  firomn  effe  heeredem^  yet  this  ex^ 
tends  to  the  ijfue  of  the  fijler^  See.  who  fhall  inherit  before  the 
younger  brodier.    Co.  Litt.  15.  b. 

U  u  4  4*  Dignities 


:»:. 


3  ^*  42-  4.  D'unkks  whereof  90  other  poflibfiPH  eta  be  hii  Init&cb 
cofdiagiy*  ^  <lefcend  (as  to  be  a  duke9  marquis,  earU  vifcoun^  or  baron)  c^ 
by  the  Re*  ^  man  and  his  heirs,  tbirt  cm  ie  m  p^Jfion  of  the  hratbtr  U  maim 
^•rter  oetr  fkt  Ji/ler  to  inhirit^  bi|t  the  younger  brother  bpag  heir  (as  Litde- 

Rttdiff^a  ^^  ^'^}  ^^  ^^  ^^1^)  ^^  i^^"^  ^®  dienity  ittbeceot  tolfao 
Cafe. —    blood)  as  heir  to  hint  that  was  firft  created  noUe.    Co.  Litt.  15.  b« 

Cro.C.6ot. 

pi.  4.    Hill.  }6  Ctr.  S.  P.  wu  moved  in  parluraeot,  and  refolved  accordingly  by  all  the  Jufiiccs^ 


(L.  2)    To  take  away  an  Entry. 

In  what  Cafes. 

* 

It  TT  feems  that  a  ufurpation  within  tbt  jtar  cannot  be 401  ioter^ 
JL  ruption,  and  a  defcent  cannot^toU  entry  of  the  lord  wIm» 
enters  for  mortmain  }'ibr  he  has  no  right  of  entry,  but  only,  a  tide 
of  entrjr,  which  may  bo  taken  any  time  withm  the  year.  Br. 
Quare  fmpedit,  pi.  40.  cites  18  E.  3.  I2i. 

2.  If  a  man  Uvies  a  fine  and  after  diesfeifed  bifort  execution^  yet 
the  entry  of  the  conufee  upon  the  heir  is  lawful,  as  well  after 
the  year  as  within  the  year ;  e  contia  of  re-entry  and  dving  feifed 
after  execution  had.  fir.  Diicent,  pL  46.  cites  33  k.  3.  and 
Fitzh.  Title,  4.  and  14. 

.^.  But  if  a  man  enters  upon  ihe  tenant  pending  the  writ  and  dies 
feifed^  and  the  demandant  recover Sy  yet  the  recoveror  cannot  enter 
upon  this  defcent,  and  vet  the  tenant  and  his  feoffee  (hall  be  bound 
notwithftanding  the  deicent  in  them,  for  they  are  in  the  per,  cbntra  . 
of  the  dilTeifor ;  for  it  is  admitted  to  be  an  entry  without  title,  for 
otherwife  it  (hould  abate  the  writ.  Br.  Difcent,  pi.  46.  cites  33 
£•  3*  and  Fitzlu  Title,  4.  14. 

4.  Where  a  man  has  tjfue  two  fons  and  dies  feifed^  the  eldeft  fon 
being  beyond  fta^  and  the  youngeftjm  enters  and  dies  feifed^  and  fo 
to  the  fourth  degree^  and  the  euLeJt  dies  and  his  iffue  to  thejeventh 
degree^  and  the  other  continues  for  eighty  years^  and  the  ifiiie  who. 
came  of  the  eldeft  fon  enters,  his  entry  is  lawml  by  reafon  of  the 
privity  of  the  blood ;  per  Wichenham  and  TanlcerviOe,  quod 
nullus  negavit.  But  e  contra^  if  the  eldeji  had  entered^  and  the 
youngeji  had  diffeiftd  him  and  died  feifed^  the  entry  fball  be  tolled. 
Note,  a  divedity,  for  in  the  one  cafe,  where  toe  eldeft  dus  not. 
entery  the  youngeft  has  colour  as  heir  j  contrary  where  the  eldeft 
does  enter.     Br.  Entre  cong.  pi,  6.  cites  40  £•  3.  24. 

5.  A  defcent  within  the  year  afUr  alienation  in  mtrtmain  does 
not  take  away  the  entry  within  the  year,  for  it  is  only  title  of  entry» 
and  not  right  of  entry  j  for  upon  right  of  entry  he  may  have;  aa 
acHon.    Br.  Entre  cong.  pi.  13.  cites  4^  £.3,  11. 

6.  If  a  bafiard  purchafes  in  fee  and  ts  dijeifed^  and  the  diffe\ffr 
gives  in  tail  ly  fine  the  remainder  over  infecy  the  tenant  in  tost  aies 
withgut  ijfueymi  he  in  remainder  enter Sy  there  the  entry  of  the  ^« 
feifce  is  lawful,    fir.  Entre  cong.  pU  17.  cites  3  R.  a. 

7.  If 


7.  If  an  iBfont^bt  a  AjgHfuTy  ^  4iH§ii0r  mm  dfffiifoi  ifkt  Skt 

^fpd^  and  bis  heir  is  in  ty  dsfceMt^  tbe  entry  of  the  firft  difleifee  is 

taken  *  away ;  but  if  the  in/ant  enters  or  recovers  Che  firft  difleifeo 

fway  cAter,  and  fo  fee  iM  me  entry  of  one  fliall  give  advantage  to 

^  ftranger.    Br.  Entre  congeable>  pL  38.  ciles  4  H*  6.  2.  3. 

8»  If  J.  eitfeofff  a  man  upon  cMditiarty  and*  t;he  feoffee  is  dijfeifed^ 
vnd  the  heir  of  tie  dijfeifor  in  by  defcent^  or  the  feoffee  makes  a  feoff-' 
mgnt  over  andf  the  hetr  of  the  feeond  feoffee  is  in  by  decent,  yet  J* 
tnsur  enter  upon  the  defcents  for  tlie  conditioa  broken^  for  itich 
defcent  does  not  take  away  my  entry ;  for  I  have  no  other  r/- 
^neefy^  nor  no  a£Uon  but  only  entry  ;  per  Newton.  Br.  Entre 
cong.  pi.  34.  cites  21  H.  6.  17. 

9*  But  where  ny  tenant  for  life  aliens  in  fee^  there  I  may  have 
an  a£tion ;  for  diere  if  a  detcent  be  had  I  cannot  enter,  but  am  put 
to  my  a£Upo ;  quod  i)oU»  Per  Newton.  Br<  Entre  coag.  pi.  34* 
cites  21  H.  6.  17. 

xo.  In  tre(pa(s  d)e  defendant  juj^ified^  tnafmueh  as  W^  was  felM 
in  fee  and  leafed  to  one  Jlia  at  wUl^  by  which  be  as  fervant  of  Am 
and  by  her  command  entered^  ice.  and  eave  colour,  to  which  the 
plaintiff f aid  that  5.  wasfeifed  and  diedjeifedy  and  the  land  defeended 
to  the  fiaintiff  as  eaufin  heir^  and  fhewei  how^  by  which  he  entered 
and  was  feijed  till  the  defendant  did  the  tre^fs^  it  adjoumatur. 
Br«  Titles,  pL  42.  cites  33  H.  6.  49. 

1 1.  Defcent  to  J.  N.  as  heir,  where  the  king  has  titlsy  does 
not  toll  his  entry  i  per  Littlecoo*  Br.  Difeent,  pU  60.  cites  3$ 
H.  6.  27, 

X  2«  If  a-  man  recovers  aigainft  another,  and  after  there  are  three  ^^  •  «"?• 
#r  fo§er  defcents  before  his  entry,  yet  he  may  enter  upon  the  de-  ^^^^i 
fcents,  becaufe  the  recovery  binds  the  blood  and  difproves  the  title  of  by  judg- 
the  tenant.    Br.  Difcent,  pi.  37.  cites  6  £.  4.  xx.  mem  and 

.  .  after  J.  dies 

fcifedi  the  entry  of  the  recov^ror  upon  the  heir  of  J.  is  lawful ;  for  the  poITfflbr  is  bound  by  the 

Jpidgracnt;  contrary  if  execution  had  been  had,  and  after  J.  had  re-entered  and  died  (ieifed  for  thil 

It  a  dfJpifiH  after  extcutiom.    Br.  Diicent,  pi.  4 j.  cites  22  ^-  3*  ^^  f  it2b«  Title,  3« 

• 

13.  Dying  feifed  in  tail  tolls  the  entry,  but  net  where  be  dies 
without  tffue  of  his  body^  for  then  there  is  no  defcent^  per  Fairfax. 
Br.  Traverfe  per&c.  pi.  266.  cites  21  £•  4.  65. 

14.  Where  a  fine  and  recovery  is  pleaded  in  bar  in  afj^e^  dying 
feifed  esfier  this  ih  him  er  his  heir  agatnft  whom  the  fine  of  recovery 

was  hadi  ^^  ^^  ^^^t  ^^^  ^^^  entry  is  lawful  upon  them ;  but  contra 
by  Pifher,  if  the  fipe  or  recovery  ^^  executed^  and  after  he,  who 
confefies  or  lofes,  and 'enters  dies  feifed,  this  tolls  the  entry  \  fuaro 
hoc.    Bn  Titles,  pi.  3^7.  cites  5  H.  7.  30.. 

X5.  If  a  man  be  diffeifed  txAgoes  beyond fea^  or  is  im^ri[o)ied  after^ 
and  defcent  is  had  be  cannot  enter.  Per  all  the  j  unices.  Br. 
Entre  congeabU,  pi.  91..  cites  9  H.  ^.  24. 

16.  Contrary ^  if  he  was  within  age  at  the  time  of  the  diffeifin^ 

and  after  goes  b^^fea  or  is  knprifoned.    Per  all  the  Juflices,  and 

Serjeants  at  law.   Br.  Entre  congeable,  pi  91.  cites  9  H.  7.  24* 

^  17.  Nota  per  omnes,  that  in  aJJ^e  of  rentj  if  the  plaintiff^  makes 

title  by  dying  feifed  of  bis  father^  and  defcent  to  bim^  this  is  not  rnz^ 

terial 
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terial  oC  rent  in  grofs,  quod  nota.    And  ^erefore  k  kerns  that  it 
(hall  not  be  any  bar  in  aifife  of  rent  in  groTs.     fir.  Tides,  pK  64* 
*C59^]  cites  10  H.  7.  23. 

The/eoffee  jg.  32  //.'S.  ftf^.  23.  Whenas  dtvits  have  entendhyftrtngih 
^ou'V*''  ^''^  /*^^^>  ^''^  ti;i>Am  /iVi,  Wtf.  n^  dying  Jiifid  of  a  diffeifir 
the  faid  having  i»  ri^ifr/  ^r  //V/f,  ^^/^  ^^  he  fuch  dejcent  in  law  U  iaJte 
ftatute.and  ayjoy  the  entry  off  fuchy  as  at  the  time  of  the  defcent  had  Imvfkt 

•tThTcom.  *'^^^  rf  ^^^*  ^'^fl^'  A5*  dijiifor  hath  had  peaceable  poffejffion  five 
moo  law.  years  next  after  the  diffeifin  eommttedy  without  entry  or  continual 
But  to  a  di(-  daim  of  fuch  per/ins  as  bave  lawful  title. 

leifor.  the      .  -^  -^         f^  •'  -^ 

fiatttte  is  ukra  favourablj  for  the  advancc'maat  bf  the  ancient  right.    For  whether  the  dtffelfm 

be  wtbomtftce^  or  with  torcct  / /  U  wthift  the  JUtutr,    Co.  Litt.  138.  a. 

f  And  albeit  the  ftatote  fpc^  qS  hiai  tliat  st  the  time  of  kich  defeeni  had  title  of  cntrv,  Ac. 
*  or  hia  hcira,  yet  ihc/yecfffori  of  icdits  politick  w  tofwate%  fo  you  hold  youifclf  to  a  UilTvifin,  arc 
within  the  remedy  of  this  ftatutc ;  Foi  the  fiatuie  extends  clearly  to  the  predcccflbr  bein^  diffcifcdi 
and  coofemicaUy  without  naming  hia  fuco<rftn-  cstends  lo  him  s^  for  lie  ia  the  perloD  that  at  the  time 
•f  fuch  delctat  bad  tiile  of  entry.    Co.  Litt.  •38.  a. 

But  if  a  man  mikti  a  leafe  for  life,  and  the  Itfte  fir  Iffi.  is  iijeifei^  and  the  diffdjor  dies  fiifed 
within  Jkft  year  it  the  leflee  for  life  may  enter ;  but  if  ht  dies  Before  Be  does  enter  ^  it  is  faid,  that 
the  etitry  of  b4m  in  reverjimt  is  mt  Attt/wA  becaafe  hia  entry  waa  not  lawful  upon  the  dHTcifbr  at 
the  time  of  the  delcent,  aa  th«  Uatate  fpealu.    Co.  Litt.  S38.  a.— —PI.  ,C.  47.  Arg.  S.  P. 

hut  if  iejftefor  life  bad  died  firjt^  and  then  the  dijfeij.r  bad  died /eifed^  he  in  the  reverfion  had 
been  within  the  remedy  of  the  llatute;  becaufe  he  had  title  of  entry  at  rime  of  the  delicem  aa  the 
flatute  fpeakat  and  fo  within  the  exprefii  letter  of  the  ftatute,  albetl  the  difieifin  ww  not  immediate 
to  him,  and  t^  like  ia  to  be  faid  of  a  renuinder^  dec,    Co.  Litt.  a38.  a. 

It  ia  laid,  that  abators  and  intruders  are  out  of  this  (katote,  becaufe  the  flatute  is  penal,  and 
extends  only  to  a  difleiCbr,  and  that  waa  the  moft  common  mifcbicf.  ^  Co.  Litt.  238.  a.—: — PI. 
C.  47.  a.    Mich.  4  £.  6.  S.  P.  Arg. 

Ihis  ^Mextendt  901  i»  aa^  feoffee  «r  d^neeef  th^  dijfeifmr  immediate  or  mediate,  but  tfacf 
remain  ftill  at  the  common  law.    Co.  Litt.  %fi,  a. 

The  preamble  has  the  'words  of  dijfeifin  with  force ;  and  the  pttrviettf  helps  fuch  dif^nt  \  ret 
this  flalutc  is  expounded  by  equity  10  extend  auo  to  dijeifns  without  force ;  for  the  miicbicf  ia 
cou^l;  and  the  ftatuic.providcs  againft  the  mtkhief  which  waa  at  common  laws  fuch  waa  thin 
difleifm  laii  mentioned.  The  difleifor  dies  (ctied  within  two  daya  after  the  di&ifin,  withoQt  entry 
or  claim  mada;  now  neither  the  difleifee  nor  his  heir  cai\  enter  upon  the  heir  of  the  diflSnfor. 
Jenk.  aa5.  pi.  88. 

'  Note,  that  it  ia  ruled  in  the  Serjeant's  Cafe,  that  where  a  common  perfon  leafed  Izn^ferjemn^ 
rendering  rent  with  clanfe  of  re-entry^  and  after  p rants  the  revcrfox  overt  and  the  tenant  actorAS, 
Che  grantee  may  te- enter  for  the  condition  broken  ty  thiejlntiaehy  exprcls  words,  it*  £aUc  oon- 
^abie,  pi.  139.  cites  4  M.  1. 

So  oi  tht  grantees  of  King  £.  6.  and  all  other  heirs  to  King  H.  8.  by  the  equity  of  this  ftatutCt 
which  proTided  remedy  for  the  patentees  of  King  H.  8.  and  for  grantees  of  commoa  pe^fom^ 
hr.  Entre  coi^«  pl«  139.  cites  4  M.  u 

to.  A.  feifed  of  land  in  knight  fervlce^  leafed  it  to  J.  S.  Ha- 
bena  to  J.  S.  and  J.  N.  for  their  lives  rendering  rent»  then  A.  ^« 
vifed  it  to  M.  for  life^  remainder  to  W.  R.  in  feoy  which  was  void 
for  a  third  part  and  died.  B.  the  heir  of  A.  by  attorney,  entered 
and  infeoffed  J.  N.  who  died  feifed.  J.  N.  before  the  feofiinent 
was  m  poflfef&on,  and  claimed  to  be  in  as  leflee,  and  paid  the  rent 
to  M*  But  being  no  party  to  the  leafe^  it  was  void  as  to  him,  ^nd 
that  he  vras  not  tenant  at  will,  when  the  attorney  entered  and  in-* 
feoiFed  him,  and  fo  was  not  in  pofleffion  for  his  leflbr  M.  but  if 
he  was  tenant  at  will^  his  taking  the  feoffment  of  a  ftranger  de» 
termined  his  will,  and  fo  his  entry  cannot  reduce  the  pofleffion  to 
M.  Quacunque  via,  it  is  a  descent,  and  tolls  the  entry.  Cro. 
£.  115.  pi.  16.  Mich.  30  and  31  Ellz.  B.  R.  Reynold  v, 
Kingman  and  Brown. 

20.  Devifca 


:»■   vf»,-ii 
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,  TO.  Devifee  by  a  MMf  hath,  but  «  tide  xii  mtry  whkli  flmll  f^*'4*; 
not  be  bound  by  any  defceat^  asfntiyfir  nmtnmn  or  for  c$n£tiM  f^^^*  ""** 


wat 


trottfu  Le.  210.  pU  293.  Mich.  31  and  32  Elis.  C.  fi.  Ma-  uii»,  •  maa 
thcwfon  T.  Trot.  [«J^<» -^ 

focage,  dcviM  it  to  hi*  yoonecr  fon  tnd  died  feifcd,  the  elder  Ton  enttfrt  and  diet  feifed,  and  hb 
betr  caters,  and  the  yoanger  (on  enters  apon  him,  the  qneftiOn  waa.  if  his  entry  be  taken  away  by 
thta  deleenu    Jiid|;ncnt  was  given  by  Anderfon,  that  thia  defeent  dMi  ant  take  away  the  ctttry 

5.  P.  Cra*  C.  toi«  for  then  he  might  not  OBaintaio  any  a£lion,  naver  having  had  any  fttfia 
%a  flMMild  be  without  remedy*  where  there  it  only  a  defcett  and  no  binding  n»aiaer  gf-bar. 


• 

21.  Jf  tenant  fur  auUr  vie  ^mtinues  in  fejftjjm  afUr  the  dioth 
ff  ^*Jh  V^  ^^^'  ^^  ^^  ^^^  tenant  at  fufienmce,  and  bis  defcent  (hall 
not  take  away  an  entry.  This  was  (aid  by  Wray  to  be  held  at  an 
aflembly  of  1^  the  Juftices,  to  which  Gawdy  agreed*  and  that  18 
E«  44  25.  is  not  law.  Cro.  £•  238.  pl«  5^  Trin.  33  Elix.  B.  R« 
ia  Cafe  of  AUen  V.  HiU.         .       .  ,  .     . 

%%.  Devife  in  fee  to  his  heiry  widi  a  hnutation  $Vir^  on  non-  f  r a^  1 
payment  of  legacies,  smd  defcent  in  the  interim,  (hall  not  toll  the 
entry  of  the  devifees,  for  it  is  not  as  a  defcent  by  ajbranger  after  a 
devtfis  bif9re  the  entry  ef  dewfeiy  which  perhaps  tolls  the  entry,  be- 
caufe  it  is  not  as  an  imiAediate  devife,  but  it  is  quafi  a  devife  on  a 
limitation,  or  upon  a  condition  broken,  which  no  de(cent  (hall 
take  away  or  prejudice*  Cro.  £.  919.  pi.  14.  HiU.  45  £Iiz« 
B.  R.    Hainfworth'v.  Petty. 

23.  If  one  Sffitfii  another  In  time  ef  war^  which  is  called  hcu^  Co.  Lite  a. 
pafwn^  and  dies  (eifcd  alfo  in  time  of  war,  difieifee  may  enter.  JiJ^^** 
Hawk.  Co.  Litt,  334.  d^mtfuk 

•  t»art  when 

the  covft^  of  rnaiee  are  not  open,  the  defcent  gtvet  no  right  of  pofleflion,  thttih  the  JffeJ/bi  wa9 
4^9$  IM  ilwtf  u  fea€tf  for  it  Were  in  vam  for  a  dtlletfte  to  eten  his  right  of  pol&lficm,  when  the 
courts  of  juftice  are  not  open ;  nor  can  there  be  any  fuch  thing  as  the  adfc  oi  law  to  give  a  right  of 
pofleffion  when  the  layr  itfelf  is  Glent;  but  in  times  ol foreign  mr,  when  there  it  juflice  and  peace 
«t  hame,  a  defcent  will  give  a  riiriit  of  poflcffion;  for  to  encourage  enterpriaet  in  fnch  war  wu 
inch  priailage  givnn  to  ih*  heir  of  the  diileiibr«    Gilb.  Treat.  Ten.  31 ,  3a. 

^  •  * 

24.  No  dying  (eifed  (where  the  tenements  ceme  t$  another  hyjue^  A  raeec& 
^ceffion)  (hall  take  away  the  entry  of  any  perfon,  &c.  as  tf  pretateSy  ^^^ 

i$hotSy  priors,  deans^  or  of  the  parfon  of  a  church,  or  of  other  bodies  right  of 
pHticiy  Sec.  albeit  there  were  20  dyings  feifed,  and  20  fticceflbrs,  poOrffion* 
this  (hail  not  put  any  man  from  his  entry.    Litt.  S.  413.  dotffoTt 

fiuttffw  Uiuiy  hit  emm  aS;  for  k  ia  by  hia  own  conenrrent  aft,  that  he  cornea  to  be  inlUHed 
into  the  rigbuof  hi  I  predecefibri  and  therefore  he  can  have  no  more. than  he  had  t  hot  fincc  the 
predeceflbr  had  a  naked  pofleifion,  and  not  the  ^vm  poffcflionia,  the  fttcccflbr  can  have  no  more. 
Bdides,  the  fucceflbr  paya  no  relief,  vnlefa  by  grant  or  prefer iption ;  for  ctctcGaftical  hnda  were 
sot  relieved  into  the  basda  of  the  lord  ior  want  of  a  tenant  being  Kiven  in  free^^lmat  or  te 
do  fervice  by  proxy ;  and  /nee  the  Umdi  are  not  reetlved  into  the  hMide  of  the  /Mteejhr/er  m  eemji' 
iraOempatd^  he  dith  jvaf  MCfitire  m  right  of  ^fffJlien.  fiefidea  there  ia  no  realon  to  encourage  the 
predeceitor  10  dare  in  war,  who^ither  went  nor  at  all,  orelie  by  proxy  |  and  thercfiic  do  rcafeai 
fuch  focceflioo  (hoold  get  a  right  of  pofldfion.    Gilb,  Treat,  of  Ten.  34. 

25.  A  dijfeijkr  males  a  leaje  to  a  man  and  bis  heirs  dinging  the  Ufe 
of  y.  S.  and  the  Ufee  diesy  living  J.  S.  this  fluU  not  take  away 
the  entry  of  the  difleifee.  3  Wms's  Rep.  368,  in  a  note  to  the 
Reporteri  cites  i  Inft*  239. 

26.  Delcent» 


5^s  •  2»R^rf^ 

s6.  puic^nls  Drhlch  toll  entries  are  two  Ibrts,  viz.  ^ere  f6e 
defcent  is  infiti^  or  in  fit  tail.    Co.  LItt.  385. 

2y,  If  ^  arffeifir  dies  fttfei^wcA  hit  bibr,  enters^  and  endows  his 
wifi  of  the  tbirapartj  jthe  difleifee  may  enter  on  that,  fer  fhe  is  in 
by  her  huiband,  and  tiie  iaw  jtulga  no  mean,fiifiinr  hoiwixt  bttftaml 
and  wife.     Hawk.  Co.  Litt.  326. 

28.  If  a  difleiibr  has  iflue,  and  entered  into  religion^  by  forcre 
whereof  die  lands  defcond  to  his  iflue,  this  does  not  toll  the  eatry 
of  the  difieifee.     Litt.  S.  410. 

29.  If  a  dying  feifed  takes  not  away  the  entry  of  him  dutf  right 
has  dt  the  time  of  the  dejcent^  it  (haQ  not  by  any  matter  exfefifaS^ 

*[  594 1  *■**  *^*y  *^^^  entry.    Co.  Litt.  141.  b. 

litt.  S.  394..  30*  A  de&ent  which  tolls  entry  ought  to  he  an  imme£ate  defcent ; 
SlmMrfTiu  therefore  if  a  feme  dtfleiferefs  take  hulband,  j^nd  has  ifilie  and 

«},^^*of   <)i^  andafer  the  faufband  dies,  the  defcent;  to  thb  iflue  does  hot 
thefcaion   take  away  entry^  becaufe  the  int^polition  of  tenant  by  curtefy* 
a^u>t^'.  docs  impede  it.    ?er  Holt  Ch.  J;  at  Nifi  Prius.     1  Salk.  24U 
triryithfid*  pL  I.    HRlf.  6  W.  &  M.    Carter  v.  Ta(h. 

Ftfch.9H.7« 

per  tot.  Cnr.  «pd  Mich.  37  H.  (.  yet  Ld.  Coke  fays,  that  this  it  m  addittoA  aod  to  be  ptflled  over* 
•nd  chat  at  thU  day  tkU  Cafe  of  Littleton  if  boldcn  for  clear  law.-~~Aiid  Ld.  Cokdayt.  that 
here  wu  a  defbcnt  of  a  reverfion  at  the  time  of  the  dying  feifed ;  *  for  thie  cflate  of  a  tenant  by  the 
curtcfy  had  commenceaatem  by  having  of  iflue  and  iaconfommate  by  the  death  of  the  wife,  To  aa 
the  fee  and  franktmement  did  not.afier  the  dcceafe  of  the  wife  defoend  to  the  hek,  and  albeit  the 
tenant  by  the  eurtcfy  dtea  afterward**  and  that  the  franktencment  ia  caft  npon  the  heir^  fo  aa  now 
he  haa  the  fee  and  trankteiiemcnt  by.  defcent,  yet  becaufe  the  heir  came  not  to  the  fee  and  frank* 
tchataent  at  onec  immedktMy  aftier  the  deeeaie  of  the  wife,  fiich  a  mediate  deibefli  fltall-noc  uke 
awwaythe  entry  of  the  diflciiee.  Oiathe  other  fidei  ^xt  immodiate  defcent  ma)r  tike  away  a» 
entry  fer^n  time,  and  bnmcdiatcly  may  be  avoided  by  matter  ex  poft  i»Bu>^  aa  hath  been  laid« 
Co.  LitttSfft.  b. 

XI.  IF  a  man  be  dtiTeifed  and  tht- dij/eifor  Mes  in  peaceaUef^ 
f$mn  immediately  after  fuch  diflfeifin,  the  heir  acfuiresjus  poffeffionis^ 
if  the  dijfeifee  fujfers  the  ancejlor  quietly  to  i^hyj  for  the  prefump*- 
tive  right  is  theo  in  the  heur  ^  but  if  the  difleifee  has  ro^-otUered^ 
within  a  year  and  et  day  before  fuch  defcent^  then  the  heir  doth  not 
aefuire  tidfm  po^lonis,  Firft,  becatifo  there  is  is  mlacbifrin 
tit  dijfeifeoy  and.  tht  a£l  of  law  would  do  wrong  and  injury  (which  ' 
it  cannot  do)  if  it  fltould  alter  the  right  when  the  difieifee  has  done,, 
what  itt  him  la^,  to  continue  the  right  of  poUeffion*  Secondly) 
Becaufe  tbere^is  no  prefum{ltion  diat  the  diiletfor  had  right  if  the 
difieiiee  continues  the  claim  (  for  the  laweannoi  prefieme  the  rifht 
^t^JfHfi^^  /9  be  dertUst  contrary  to  the  mcmlfefl  aif  of  the  £f^fee^ 
ihirdfy,  The  lord  ought  not  to  take  the  heir  for  his  tenant;,  and 
there  is  fiificsent  warning  for  the  anceftor  in  his  life-time  not 
to  do  tfve  Wnntary  fervice,  n^r  for*  the  heir  after  Ml  deceafe  to 
pay  the  relief.    GiW).  Treat.  ofTcn.  35, 


(M)  7# 


♦        .  •    ..  •   ♦ 

(M)    5V  take  away  ao  Entry, 
in  what  Cate*  v;ifa'g  the  Entiy  is  given  ly  ft  Record, 

ri.  TF  a  man  ne$Virt  agmnfi  MmtlirikM  iiJUfed  h  fifty  and  after  *Fitah.  E*> 
•       A  the  rec9Veree  ^is  Jiifid^  and  ft  A/rf»i&  /i  his  bitty  yet  this  Jj^wTpl. 
defcent  (hall  not  take  away  tjh^  cptry  of  the  recoycror^  hccaufe  35!  ckcT* 
be  i^m/  hii  a  title  §f  tntrj^  and  the  entry  is  lo  execute  die  judg^  ^*  C.-— 
ment,  and  fo  relates  to  h,  beln^  exeativry  againft  the  heir  toat  is  Ji^SLt 
privy  to  the  judgment  that  it  binds  the  blmd.    Contra,  ^  49  £•  b|.  35.  cites 
T.  aj.  V.    7  if'  7-  !♦•  !>•   j6  H.  7.^.  b.  agreed  dearly  per  Qu-  ^.9-~.- 
jiam.    3  E.  4.  7.    t  6  E,  4.H.  K    3  H.  7.  g.  per  Browne.  «I,  I!i  *;* 

'.,*.*  thaftho* 

Ui0f«  |ire.t||]ee  or.  iD»r  il^fctti(t>«forQ  Mg  e«iryE»  yet  be  my  enMr  «i^  «lfe  aefccnd,  bectufr  tbe 
t«covery  binds  tbe  blood  tod  difpravct  «t|e  tiUc  of  tbf  icyi^,i  i  j  ^^  f^ib*  li^ttdftnceftor^  pi.  ^. 
citd  S.  C.  •  .  •   •  •     •  . 

*  I  Br.  ntif .  pi.  t^  ciiei  $«  C. 4^  LIu.  fts^.  b.  43i«  •.  S.  K  tad  dtdf  finhr  Cafct. 

f  2.  ^6  if  the  recovery  be  agntnji  ignant  In  tail  that  dies  frifid^ 
this  defcent  to  the  ifTue  fhail  not  take  awar  the  entry  of  tne  re- 
f^9veror»  fbrtb^  oaqfe  afocefiud.   %^Z\  3.  £nt^  CQQgcrt»l»9  $i*} 

[3,  S$  jfl  aQinovfteife  the  rMtt9amtbir  hjjfney  umljkf  maUt 
4m4  rinders  it  to  me  ixgatn^  and  ^er  dhlfiffe^  £ifi  dcTeeQt  fl^ul  not 
take  awaj^  my  entry,  becaufe  the  fine  wa$  execute^  j  (it  (bema  33 
£•3.  'Entty  Congeable,  5 1 « 1$  intended  of  a  fine  come  ceo  whica 

18  executed.)]  ^  [595  J* 

[4.  If  a  man  recovers  againft  A.  who  after  dies^  bennng  ijffite  «*.  Ent^e 

haflard  oigne  and  mulier  pttijh^  an4  the  Haftard^entirsr^uii  ^  ^rT''^^ 

Jmfidy  und  this  deftends  to  his  i^^^  this  deketn  ^batfliottSdce  b^y  L  d  W 

die  entry  of  the  recoveror;  m*  )tit  continuance  of  the  baftard  Brooke 

haA  ♦  nolade  him  as  heir,  and  fo  privy  to  the  recovery.    5  H.  7.  2.  ^^  ^l^ 

But  qucre^  the  ifltie  binfelf  cakiidt  bilbMitc  bh'fliilw.}  '.         :  Mn^  • 

eotry  ii  lawful  Upon  him  'tbat  cpv^ni^  •«  bcb  tCitbe  Ccnot  vho  k){L  lbs  |^ie,.tul^i»  botmd  ; 
but  contra  if  diflTciior  inters  and  d\es  Tdfed  ;  note  the  diverfity,  lo^  he  it  t^i  ib  properly  as  heitv 
.^.^^^bid.  pi.  i33<.citeaS.  C.  &.S.  F.  KMrdltigl^rd(rl»»MMl']Ubl»»  bat  Ih4  4rat  duiicd  b^t 
other^  Brooke  fays  the  resfeii  feems  to  bo  beeaoTe  Ibcy  *e  aq^  Mtrtndthat  fo  it  feettit  tbsC 


tfcer  Ae  recovery,  ^f  ope  diflcife^  the  tea^nt  before  ci(j^ciiIIob  and  die|  ieiudt  a|i4  bit  heir  enters* 
that  the  coiry  of  btfti  Who  rkcote^d  li  taben  awiy. 

[5.  If  a  man  ncovfr^luii^  an4  afiet  a  firangvr  Uk^mmHry  Secibenaua 
diis  feifedy  yet  diit  (hall  n#fr  take  tsmf  the  entry  of  *e  i«eoveror|  ^^^'^    * 
becaule  it  was  but  nthif^  and  i^e  Ciue  C'eliittl  to  exe<^te  6e  re- 
covery  of  the  judgment.  J  -i-  ..       ;  » 

[6.  If  a  man  recovers  againft  anodier,  and  enters  and  fuet  exe*  *  Br.  Titles, 
oatim,  aadUfMt  ftm  ««c«r«*  IdififxUm^  Mkiia:Jfedf  fli&ie-  fJ^^^ 
£aent  ihaU  iriM.aMfif  lhi»ei*y  ottlkn  aidnmyii  fcCtteiraanwy  ch.'beid^ 
ti^  tmtcufidi^fd^tMmi  feixtenleAJngjhifti  Biyl!t|iSe«»B:|iiifiii  thatamta 
litk.  3  E-  *f  ^   CcWra,.*  lOiH.  T^\.h  .^uttrc|.>riiw yi  »};  JJlJ^fSt 

SH.  7.  31.  b.J  .!..>..        :.fter«iitft 

^■tt  fine  or  re^ovfry«  unlefs  by  matter  of  Utfr  ilof  {.(br/br  foch  a&a|uh|{  hittUhfi  if  be  eaters 
•sain  aod  diet  ibifrd^  md  hir  hfeir  ctttf%  ibii  iHtt  adT  utiat  Hdrtb  4U'Mtr,  ili(bf«t  iKwina 


»s  Dittettt^ 


tille6Bet tbe reeovervt  fcn  »  ■  Keltr.  45.  b..p1. 4.  IVki.  17  ft  y.kvatlw]^ tgrdeM^lMl^ 
10  C.  B.  at  well  by  all  the  Beach  as  the  Bar,  that  luch  difleifin  and  dcfeent  after  the  reottvcry  ex* 
ccv^ed  fliall  not  toll  the  entry  of  him  that  recovaed ;  for  Iho  horof  the  rctoireree  it  privy  awl 
bound  b^  the  recovery,  but  otberiklfe  It  ft  ofajin*^  and  in  mrj^fai  cicea  all  the  fiime  cafea  in.  the  pkf 
of  Roll,  in  H.  7.'a  timeJ'  ■  ''-Kdw.  1 70.  t^  ph.  i .  Miob.  6,H«  t.  S.;  f .  held  a<;0of^ngly ;  bot 
that  if  a  Hranger  entcra  and  dica  feifcdi  then  the  recoveror  ia  put  to  hU  fctre  ^iaa,  per  Guy  Palnca* 
bat  the  book  (ay^  Tamen  qu«re.— ^ — Co.  Lttt.  837.  b.  agS.  a.  laya.  That  if  after  the  cxecmioa. 
•f  the  reeoferyt  toe  nemnrtt  Jijftlfa  the  riMwwand^tti  plfid^  thii  tlefeent'  (ball  take  a  way  the 

entry  of  t|ie  recoveror,  bat  othcrwiie  if  it  be  befoic  execution. — Ae/Wn/  hjmrtt^atcmtimi  flnll 

^nQk  take  away  the  entry  of  the  rccoverorp  bccaafie  the  title  it  bound  and  he  can  have  no  other  !•• 
mcd^r.    Br.  Entre  Con|cab1e,  pi.  34.  dtea  at  H.  6.  17.  per  Wewton.     '  Co.  Litt.  tj^.  a. 

m  priocipioy  S.  P.  that  if  alter  execution  the  recoveree  hid  difleifod  the  recovcror  and  died  naledi 
tbiadelccat  (hall  take  away  the  amy  of  the  recoveroc  within  the  ezpre6  word*  of  Littleton  «  nod 
that  ib  it  ia  in  cale  of  ^JSnt* 

If  n  nan  7.  If  a  matt  ncivtrs  i^ainfi  one  who  has  alitngd  pending  the  wrH% 

^^^^  anq  the  aliena  dirVrfais  heir  within  age>  the  demandant  may  enter 

the $€fmmt  upon  the  heir  within  theyear ;  for  by  the  judgment  the  title  ef  tbi 

i^^J^*'  Ml^  it  h^mJL    ?tt  Thirntng  and  Tirwfait.    Br.  Entre  Con- 

V?jSr  B^^  P'*  »*•  «to  2  H.  4.  16,  17. 

fivmU  dffimtst  pefe  be  who  repnvered  may  enter,  for  the  iittt  Is  Umtdt  aod  ib  by  eonfefnence  npoA 
the  heir  of  the  alienee  of  htm  who  loft  by  the  recovery  1  for  he  cannot  be  in  a  beuer  condition 
than  the  tenant  who  loft^  per  Nek  ferjeant,  which  waa  not  denied.  Br.  £ntre  ConfoaUa^  pi.  a  in- 
cites 6  £.  4«  11. 

• 

8.  A  recovery  is  had  againfi  tendnt  for  Ufe^  where  tie  remaindir 
is  over  in  fee.  Tenant  for  fife  dies ;  he  in  the  remainder  enters 
before  execution^  and  died  feifed*  The  entry  of  the  recoverer  is 
hwful,  becaufe  he  is  frivj  in  ejfate.  Otherwife  it  is,  if  the  de- 
fcent  had  been  after  e^cetution.    Co:  Litt.  238.  aL 


£'596  ]  (N)     Of  n»hat  Things  a  Dcfcent  JbaU  take  away 

an  Entry. 

4  Rep.  13.  [i.  TF  a  eopfioUer  in  fee  in  faSt^  ir^»  cH  admittance  diesfeijid 
Mich  ^  A  ^  ff  ^  copyholdy  and  it  defeends  to  lis  beir^  yet  it  fi>all  not  take 
Uziz^  tnooi  toe  entry  of  anther  that  has  right  to  the  copyhold.  Mich. 
B.  R.  the  15  fa.  B.  R.  between  Lee  and  Browne^  agreed  per  Curiam,  upon 
JJ-^f     evidence  at  the  bar.  J 

tSravenor  v.  Todd.--~-«— Poph.  33.  35.  Cravenor  v.  Brooki  S.  C  that  be  bad  no  right  to  bo 
copyholder  of  it«  and  thwefere  cannot  Ae  fcifed  of  it  ai  a  copyholder,  and  by  the  dying  feifed  ol 
•  oopybolder  at  comnaoo  law«  it  fliaU  be  no  prejodieelo  him  that  haa  right  {  for  he  may  enter} 
But  ncfe  eonaing  in  by  a^Stunce  of  the  lord  at  the  C4urt,  the  occupation  cannot  be  tortious 
to  tbt  lordt  and  therefore  wti  no  defceot  at  common-law  by  the  oopybdldcr'a  de  fafto  dying 
fetfipd  I  becanfe  it  waa  only  an  occupation  at  wplUi.  1  — Delcient  «f  a  copyhold  Hull  not  uko 
•way  an  entry.  Mar.  6.  pi.  13.  Fftfch.  1^  Car.  >■  ^  'See  the  Cafe  of  joyncr  v.  Lambert  at 
lit.  Copyhold.  (D.  b)pl.9« 


a*  KingR*  %•  hoi  tamlin.vmfd  bydefoent^firooi  KingE^^ 
FordttOlrilHdl dUeml*id«ftfetof  die-Ida^,  OMtff^  acBm* 
manperfeo,  opigrmitoad  thaJmfdtby4ettirsfMemft$H^.'^l^ei 
the  Tfmmn^er  u  J.  its  feu  Br.  Aid  del  Roy,^  pt.  as*  citet 

3.  It  jns  held  that  defcent  of  a  rent  does  not  take  ^muty  an  erurj^ 
bat  he  may'difbain  be  it  parieVofa  manor  or  noit^'h^otbermfe  it 

feem^ 


I 


t 


fMm»  to  be  ^  i&tf  i4fimt  hi,  rf  tta  mmmr,    Br.  £ate  cong. 
pi.  98k  cites  5  £.  4. 6. 

4*  If  a  man  receives  my  nnt  in  grofs  ynthout  jiutbority  and. 
dies  feiied  tfaereofy  yet  I  may  after  diftrain  i^and  eontrm^  wb^re  the 
rent  is  pared  if  a  $nanor  and  he  receives  it  and  enters  into  the"  ' 
demefnes  and  dies  feiCsd  by  difleiiln  i  but  if  be  dlfleifes  me  of  the 
demeihe,  and  dies  feifed  without  receipt  of  the  rent^  there  1  may 
diftrain.  ^ote,,a  diverfity,  for  he  is  not  my  diiTeifor  but  at  my 
pleafure.  BnEntre  cong.  pi.,  iji.  cites  Littleton  Tit.  Attoru-^ 
ments. 

5.  Where  a  man  is  fi^ifi^  tf  a, manor  and  gives  parcel  of  it  in 
tally  rendering  renty  and  is  dlj/eifed  of  the  manors  and  the  tenants  of 
the  nean9r  ami  tie  tenant  in  tail  pay  their  rents  to  tie  diffeifory  woo 
di^s  feifedy  this  does  not  toll  the  entry  nor  diftrefs  of  the  rent  re- 
ferved  upon  the  gift  in  tail,' for  hy  tbe  gifi  this  land  is  fevered  from 
the  manor  for  the  tinuy  and  the  revetficMi:  remains  in  wdonor^  and 
the  rent  is  incident  to  it,  and  therefore  bv  the  feifin  of  the  dionee  - 
in  the  land,  the\donor  may  diflrain  him. for  the  rent*  Br.  Entre 
«ong.  pi.  131. '  ' 

6.  So  of  a  leafe  for  life  or  years  of  land  parcel  of  a  mondr  ren-- 
dering  renty  the  payment  of  die  rent  to  a  Jhranger  is  no  bar'  to  the 
leflbr  to  diftrain  for  his  rent,  fo  lon^  as  the  tenant  continues  pof- 
feffion  in  the  land  demifed,  &c. '  Br.  Entre  ccmg.  pL  r  31. 

7*  Deicents  of  inheritance  which  lie  in  gramtSj  as  advowfins^ 
^rentSy  commons  in  grofs^icc.  wbich-are  inheritances  incorporeal,  d« 
not  put  him  that  right  hath  to  an  adtion.    Co.  Litt.  237.  b« 


(N.  2)    To  take  away  an  Entry.  '  [  597  ] 

Of  what  Eftatcs. 

'  1.  T^ESCENT  of  rent  Jball  not  take  away  tbe  difirefs  of  the  * 

\J  dijiijee^  be  the  ren^parcol  of  %  manor  or  no^  by  the  epi*  ^  ' 

nion  of  the  Court.    But  |>er  Litdeton  tit.  Oefb^t,  if  it  be  parcel  ^^^^ 
of  a,  manory  and  the  tenant  attorns^  this  ihall  take  away  thp  dificeft  cite*' 8  E.  u 
pf  the  diffeilee,  for  there  it  is  of  the  nature  of  *the  huai'edntrary  of  4$    -  • 
rent  *  in  grofs.    Br.  Difcenf,  pL.63«  cit<?8  5  £•  4.  6»  ,     *      '     * 

.2.  ^Stranger  ereCls  ajbop  ia  a  vacant- piece  of  {round,  <>i  /^f  ,M%rg*  n>ld/ 
king* s  manor  and  enjoys  it,  paying  no  rent,  the  )eMVf  grants  tht  q^^^^^"^^ 
manor  to  A  who  never  enters  faito  it  or  takes  any  rfent  for  theja  ^tStoo 
Ibop;  the  occupier  of  the  ihop  dies  in  pofleilion  and  his  (on  en-'pofl<;iCon  ' 
ters^  per  4  Juftices  it  is-  no  defcent,  but  Ma^wood  and*W^Y,  J^^^^- 
Serjeants,  e  coptra.    D,  266.  b.  pi.  10.  Anon*  '.^  msAr^Smm 

porpofe  31  £I\t.  B:  U.  that  it  wm  «gtcc«!  VlMn  cvileftee  tfttt  in  Ihit  i^fi-ihtl^rMmj^mtmHt 

Ibco  in  u  <i|bcf  wite,  tot  ilwa  it  is  ^MJt(fia»  .      ti^. .    .  w 


J  f         .      : ...        ■• ,  I 


» \ 


3.  I><^ei49  it  tail  whtcb  take.tvay  cntriei  «n^  as.  if  «  xavi  be 
dilleifed,  and  the  dilfeifor  givetb  the  fame  land  to  another  in  tail%  anf 
<h9  tem^t  in  tail  hath  ijisa  and  ditth  of  fsuh  ffiate  fiiftdy  and  the 

ijfue 


»-  * 
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iffui  MlfTf^  in  ilhk  ejc  ^ii^tMrv  tie  t^i^it  it  9^^ 
IS  fta  tofue  agaiiift  the  iflue  of  die  tenant  m  tkil'tr  i^t  ^Mr^jie 
JUJIHJki.  LittS«386.' 
<f  •  ^f-  4.  Note,  that  m  focb  deTdsnts  which  iakt  tway  enttie^  h  be» 
^rimJ^bu  J^vcth  that  a  mah  £es  feifed  in  his  dethefnt  at  ^fa  or  ^  fke  iA\ 
jgmth^  u$  for  a  dying  feifed  (br  term  tf  lifgy  <k  for  term  of  un»tbtr  maiCs  Bft^ 
Mf /Arj^^f  dodi  ntfver  take  away  an  entry.   Lttt.  S.  387. 

it  MJUMC  Ir  cajf  Mf^M  his  hefri  for  thcH  iherc  Is  no  d«nger  t)»V  the  firecliold  {ho«ld  want  •  yd- 
^flort  therefore  the  htw  are<tct  fM>  title  to  foch  poffeffidn  in  the  lieir  at  Iiw;  ftir  It  Wtoe  tneeii- 
gnioot  tint  the  law  ihould  fuppofc  the  right  of  |K>flrfiion  in  the  heir,  when  the  peflelGoii  it  w 
Another  at  the  death  bi  tlio  eaorflor.  The  law  witf  not  AcrViitH  create  him  a  now  dtlc^  i*  pn- 
judice  of  the  perfon  that  haa  the  right  of  propriety.    Cilb.  Treat,  of  Ten.  19. 

If  the  dtfleubr  therefore  makes  a  Uafe  for  1t^,  he  paru  with  the  pOltd&on»  l»d  cnnnot  tranfmif 
to  the  heir,  fiAcc  be  had  parted  with  It  at  the  thncof  hi*  death,  ind  the  dtjfcmi  •/ ^  ttvtrfim  xaA 
mt  tmh  M  rifht  f^M^t  for  nothhig  dcfeend8<to  the  heir  in  rever(ion»  blot  the  ri^  of  the  revtf« 
fiop  and  that  1$  a.right  againft  all  other  pcriona  but  the  difleifee.  For  iince  only  the  right  defcmd»i 
the  hdr  can  he  in  no  bMter  cafe  thtn  the  dtffeifor  waa  at  the  time  of  faia  oeath ;  and  therefore 
%vhen  tenant  Car  Kfc  diei,  he  baa  Mly  the  ndced  poflUBonf  at  the  dilbilbr  had  ir.  But  if  the  diP 
fcifor  had  died  in  ooffiDfiioa,  the  U#»  iar  the  feafoo  aforeiaidt  cafting  the  poffieffion  on  thebeiri 
snaket  it  a  right ;  ror  that  it  prooerly  a  right  which 'a  man  comei  to  hy  the  a&  of  tbe  law;  aod 
fince  tbe  heir  in  fneb  etfe  worn  eoim  to  the  polTeflion  by  the  tSt  of  the  law  it  nmft  ht  called  » 
right  of  poflcffion ;  and  //  rwmU  mt  he  m  right  of  poftjpom^  if  he  eemli  not  defSnai  U  •^mi'f  ^ 
•igrejort.  Therefore  in  iiieh  OaCtf  the  right  of  6Mry  ia  takan  afriy  frbm'  all  othera;  aAd  Moee 
the  dlfilnftim  tmme  to  be  nude  hetvHttt  Jtu  fojfrjlionii  find  jms  froprietatiu  Gilb.  Treat,  af 
Ten.  19,  20. 

S.P.  Br.        $.  \i h^m  ibt  retftrfim £ffi^€s  bis Unani pr  liflt^VB^ 

Entre  Coo-  ffaig  defcent  Ihall  take  swsqr  the  entrv  of  the  tenant  for  life.    C». 

IT't."-  Litt.  139, «. 

9  H,  7,  t4.  per  Fairfaa%    .  ^ 

r  (98  3  6«  80  it  is  if  there  be  tenant  for  life^  and  the  remainder  in  tail. 
The  diflci*  the  remainder  i^f^}  ^i^d  tenant  itrtail  iigitfos  thr  tenant  for  ii/e, 
lor » feifeJ  and  dies  feiftdw     1  his  Ihall  take  aWay  the  entry  of  fire  tenant  tar 

En[^'c^«fe-    Co.  Litt.  439.  «.  • 

fpablei  pL  9a*  cites  9  H.  7.  24.  per  Fairfax,  and  thii  cafe  was  agreed  per  tot.  Ctir.  by  good  adviccw. 

If  a  difeifir     y.  Defeent  of  a  rafirfim  m  rmainder^  does  not  take  away  an 

iK^ift'  M  ^^*   ^  ^  ^^  ^^  ^^^  ^'^  ^^  ^^y  ^'^^  by  ^^^  ^ 

wSdhiei^  defcentS)  it  behoveth  that  ht  tiiei  Jiifed  effect  and  freehM,  or  ^ 
dtet  feifid  ffo  tail  oMfmhoU  rit  the  ««!«  f4  hisr  dMh  $  or  otherwife  fiich  de- 
f^S^  fcent  doth  not  ak^  awajr  an  «nfa^,    Litt.  S.  388, 

Ukei  not  awty  tbe  entry  o^  the  difletfee.*  Aitd  f»  ff  Ite  Makei  t  Uaftfiir  Bitotun  iffe  ond  dieu 
die  difleifee  laay  eaier,  Ht  Ih^ngh  the  f««  Md  frcehdid  deforoded  Irom  the  diflcifor,  yet  he  died 
sot  feifed  fbcreof .    Bmi  if  &e  only  makca  a  Iffoht  yf^^h  ar  fyft^o  cKtctaiom  ff  «  Jmdgmin  hf 

^^r«M^/Jn^  the  difleifec  cannot  enter.    Hawk.  Co.  Litt.  3$^. 

•  .  ....  • ».  •    , 

To'^titfe  8.  If  VLtiOaxhe  feijei  of  cttViti  hrniin  fee  of  Ih  fee  fail  upon 
^-     X-.  ^g^^Q„^  ^^  render  cettain  r^lf,  6t  upon  t>tKcr  *f6fidltfort,  aftcil 


todi  tenant;  ibiied  ioifeoor  in&ft  tail^^^^  fiife^y^Y  ^^  ^^' 
tion  hh^fohenim  their Hmoi^  am  aftor  tMr  dacoihti^mo  fliaH  not 
^  ^  take  away  the  entry  of  the  feoffdF t>^  dbilor,  tt  ^  th^rf  fL^U 
Vj\^     ^^  ^^  tenancy  is  charged  with  the  condition,  and  the  ftate^ttf  Ae 
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*  .    v*.     »      «^ 


» 


-     9^  AKb  if  fuch  tnumtufm  cmuKtion  ii  diffeifidy  and  the  diffijlfor  Ow.  141* 
^Vj  thereof  fiifidj^  ^nitbefand'defcinds  to  the  heir  of  the  dijimr^  ^Tiifz. 
DOW  the  entry  or  the  tenant  upon  condition,  who  was  dUIeired,  is  io  c«fc  of 
taken  away.    Yet  if  the  cowHtion  ho  Brd^en^  the  feoffor  or  the  Mahcwjfoip 
donor  which  made  the  eftate  vpon  conditioit,  or  jtbeir  heirs,  may  |^  {he  ^IT 
£nter  caiifa  cfiz  fopra.    l^ft.  S  i  yj(9L.  '  of  ■  feoff. 

r     '   '      •  ,   ment  upon 

condition,  there  U  no  diftinftiDn  between  the  right  ^pcJjfefiiM  gnd  the  right  of  proprietj^  but  both 
rights  are  im  thefeofte  till  the  mtHHon  briiieny  ak4  entrj/TrftKh  bremcS,  and  ^finvmrdx  htb  rigbn 
mrt  am  the  feojf^\  Therefore  the  defeeaidlofee  not  take  aw«y  th«  c»try«  fiocc  ihe  poflcmon  and  th« 
propriety  delccnds  io  the  f^ac  manner}  ^s«  i^der  the  coodiiion  that  it  was  at  nrd  granted;  and 
the  pofieiQun  is  not  cail  npon  the  heir  white  the  propriety  ia  in  fooiebody  el(e,  as  in  the  former 
cafes,  and  it  is  the  defcent  of  a  paked  poflefllon  to  an  heir  af  law,  that  fof  ms  ^juipcg^ponit^  diftind 
fincl  ^bftrifted  from  Ihe  Jut  fr^prittkeU*  But  hcrt  boch  Vighta  areumtcd  at  the  limc  of  the  de- 
i^cent  s  -and  if  the  ffofbi  '*n  this  cafe  could  not  aflcrt  his  claim  by  aa>  entry  he  could  have  no  re- 
medy cither  for  hisjuapoffciTiontsor  juaproprieutit,  which  are  not  here  feparate  or  diftinft;  for 
Jtill  he  enters  to  take  advantage  of  the  breach  of  the  condition,  both  righti  are  in  the  feoffee,  becauft 
the  foiemnUj  of  tht  fioffmntt  c^nme  be  dtttmUmttl  bh  by  an  m^  rf  mtMrtttyt  vA  becaufe  the  'pof<» 
Itffx^n  nasi  right  a^e  not  here  (jppa^ite.or  di^ind,  it  ii  called  |>y  a  d»flrwy  nape,  vif.  n^  a  right^ 
but  a'  title  of  entry.    Gilb.  Treat,  of  Ten«-  aa,  ag.  ^ 

Ip.  If  the  diffiifor  makes  a  leaft  to  a  man  and  to  bis  heirs  durinf 
-fbe  life  of  J.  S.  and  the  le^e  dieSy  living  J.  Sf  this  ihall  not  take 
^way  the  entry  of  the  difleifee,  becaufe  he  that  died  feifed  had  but 
a  freehold  only  i  and  heirs  in  that  cafe  were  added  to  prevent  the 
.^cupant,  for  the  heir  in  that  cafe  fhall  not  have  his  age  as  it  was 
^judg^d  in  Lamb's  Cafe.     Co.  LitL  239.  a. 

X  I.  A  leafe  is  a  covenant  reqlf  that  binds  the  pofleffion  pf  lands 

|n(o  whpiie  ^nds  foever  afterwards  tljey  come,  if  the  lands  be  not 

evi^ed  by  a  (i|.peripr  title  i  but  the  termor  has  not  the  freeliold  ii^ 

,^i^,  but  f holds  the  pofleffipn  as  bailiff  of  the  freeholder^  nomine 

alieno  by  virtue  of  the  oblie^don  of  the  cpvenant,    X^^i^^^^^  ^ 

.  fuch  termor  is  oufied^  and  the  freeholder  4ijff\fi^  the  diffiifor  has 

the  naked  tojfejpon  bound  by  the  covenant,  and  if  afterwards  a  de-^ 

f^^nt  is  c^,  the  biir  of  the  J^Jfeifor  has  the  right  of  pojfejftony  bound 

alfo  by  the  covenant;  for  the  heir  of  the  diflejfor  has  only  the 

right  of  po&ifion  which  was  in  the  difleifee,  and  that  was  bound 

Jby  that  covenant,  and  therefore  it  muft  be  bound  by  the  fame  c^e^ 

tUMt  in  the  bands  of  the  heir  of  the  difletfor ;  and  where  it  is  other- 

»'\yife,  the  right  of  the  termor  would  be  intirely  deftroyed :  for  lie  [  ^^g  j 

cannot  have  a  right  of  poffijfion  dijiin^  from  the  right  of  pr^rietj^ 

IplUb,  Treat*  of  Ten.  30,  31; 


(NT.  3)    Defcent  to  toll  an  Entry. 
jBoijnd  thqi;eby  who;  and  where  they  claim  by  the 

famcTitle^ 

|.  TF  tenant  for  years  holds  over  his  term,  he  is  tenant  at  fuf-     -^ 

^•'ferance,  and  his  defcent  fliall  not  take  away  entry  j  but  if . 
tenant  for  term  of  another's  life  hoMs  over  his.term,  he  is  an  in- 
truder and  his  defcent  (hall  take  away  entry.    Quod  futt  con* 
feflum  per  Dyen    Ow.  35.    Mich.  13  and  14  Elis.  Anon. 
Vol.  VII;  '         X  x  2.  fiL 
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s.  p.  (emu  2*  A.  divifid  lands  t$  B.  and  dies  \  a  ftranger  enierf  ani  ditd 
admitted  ftthd  before  any  entry  by  devifee,  now  is  Ac  devifee  widiout  re* 
Hin!  4I''**  '"^^y*    Arg.  2  tc.  147.  pi.  182.    Truh  30  Eliz, 

Lhz.  a.  Hf   Per  Cuf>       ■     Ow.  96.    Per  Coke  Arg. 

3.  There  is  a  divcrfity  between  a.  right  fir  the  which  thi  After 
gives  a  renudy  by  aOion^  and  a  titky  for  the  which  the  law  gives 
no  remedy  by  su^ion  but  by  entry  only.  The  feoffee  upon  con* 
dition  in  this  cafe  has  a  right  to  the  land,  and  therefore  his  entry 
may  be  taken  away  becaufe  he  may  recover  his  right  by  a^on. 
Co.  Litt.  240.  a. 

4.  But  The  feoffor  or  donor  that  have  but  a  c&nditiony  their  title 
cannot  be  taken  away  by  any  defcent,  becaufe  they  have  nd  remedy 
hy  action  to  recover  the  landj  and  therefore  if  a  delcent  ihould  take 
away  their  entry,  it  Ihould  bar  them  for  ever ;  and  die  law  ts  all 
one,  whether  the  defcent  were  before  the  conditidn  broken  wr  afigr. 
Co.  Litt.  240.  a* 

5.  Another  reafin  wherefore  a  defcent  (hall  not  take  away  the 
entry  of  him  that  has  a  title  to  enter  by  force  of  a  condition,  &c. 
is,  tor  that  the  condition  remains  in  the  fame  ejjence  that  it  was  at 
the  time  of  the  creation  of  itj  and  cannot  be  mvefted  or  put  out  of 
pofieffion,  as  lands  and  tenerattfnts  miiy.    Co.  Lttt.  240.  b. 

6.  If  a  woman  has  title  to  enter  caufa  matrimonii  pralocuti  ne 
defcent  fhall  take  amy  her  entry;  becaufe  (he  has  but  a  title  and 
no  remedy  by  adion.    Co.  Litt.  246.  b. 

7.  If  a  dijjiifor  makes  gifi  in  tail^tho  remainder  in  fee  and  Ae 
donee  dies  without  ijfue<^  leaving  his  wife  privement  encient  with 
a  fon.  He  in  the  remainder  enters,  and  after  the  fon  is  bom,  who 
enters  into  the  land,  this  defcent  fhall  not  take  away  the  entry  of 
the  difTeifee,  becaufe  the  ifTue  comes  not  to  the  land  immediatdy 
by  defcent  after  his  fsither's  deceafe.    Co.  Litt.  241.  b. 

But  if  the         8.  If  one  dies  feifed  in  fee  or  in  taily  and  leaves  two  fons^  and 

^kff^a'^'*"  ^^^  yflttfffirr,  whether  of  the  whole  or  Mf  Mood,  abates  and  bat 

feoffmtnt  in '  ifue  and  dies^  yet  the  elder  or  his  heir  may  enter ^  for  it  (hall  be 

/iff,  and  ihc  intended,  that  the  younger  did  not  fct  up  a  new  title,  but  that  he 

'^elf/jihzi    ^'3**^^^  ^  ^^'^^  ^o  his  father  in  the  elder  brother's  abfence,  and  that 

defcent       it  was  his  intent  to  preferve  the  pofleffion  againft  flrangers ;  and 

ihall  take     for  this  reafon,  one  brother  fliall  not  have  mortdancefter  againft* 

emry  of*he  *^  Other.     And  the  law  is  the  fame  if  there  be  divers  defcents, 

eideft,  in     or  if  the  eldeft  brother  enters  into  borough  englifh  land.    Hawk. 

pefpcathat    Co.  Litt.  327. 

the  privity        .  . 

gf  the  blood  fails.    Co.  Litt.  24ft.  b* 

If  a  man  had  iiT«e  balbrd  eif^ne,  and  mulier  puifne,  and  the  h^flari  tn  tht  tife  of  tbe  father  i^f 
ijttg  and  dies,  and  then  \\\c  fatter  diet  Jiifii^  and  the/0«  of  the  iafiai^  entert  at  belt  to  hit  gradiU 
ntber,  and  dietf^fed^  this  defcent  flla^  bind  }he  mulier*    Co.Xttt.  244.  b« 

[  600  3^9'^^  ^c  younger  fon  of  a  man  enters  by  abatement  and  dies  Jftifed, 
Pofej/So  this  does  doth  not  toll  the  entry  of  his  elder  brother ;  but  if  the 
ierr^  mtifi  eldeft  fon  enters  and  is  feifed,  and  the  younger  brother  difl&iles 
ZtVn'lht     *^'"™>  ^'^^  *"^^  feifed,  having  iffue,  the  elder  brother  cannot  enter. 

y^umgeftftm  Litt.  S.  396,  397. 
gMters  4y 

aSatementi  therefore  if  after  the  deccafc  of  the  fat^^  {braoger  firft  ^nteiia  and  ^|>atei,  qpoB  who« 

the 


.^r^\d 
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yoangeft  foil  cnterit  and  difiirifes  htm.  and  dies  fcired  1  this  dcfceut  0lill  U&d  the  ddeft,  for  he  ea* 
tcred  by  difleiGn,  and  not  by  abatement.   Co.  Litt.  241*  b. 

When  a  yoonger  brother  enters  in  this  cafe,  he  does  not  enter  to  get  a  pofleflion  dtfttnA  from  that 

of  the  elder  brotheri  but  to  preferve  the  pofldfioos  of  tht  lather  in  the  family,  that  nobody  clfe 

nbatea.     For  (ince  this  is  the  moft  charitable  interpretation  that  can  be  made  of  this  a^on,  and  by 

fucn  n  conftrufiion  it  is  juft  and  rightful,  the  law  (hall  not  intend  it  to  be  a  wrongful  a^#r  diu 

leiiui,  nnd  by  cooCequence  the  poiTamon  of  the  yonngcr  brother  becomes  that  of  the  elder  brothoj^ 

and  then  if  there  be  not  a  poflcffion  diftind,  and  fcparated  from  the  right,  the  defccnt  cannot  maR 

a  right  pofleffion  diftinft  from  the  right  of  propriety ;  for  it  were  incongruous  that  the  anccftor 

Ihould  be  conftrued  to  poifefs  in  another's  right,  m  order  m  do  no  injury,  aad  the  heir  Ihould  be 

conftroed  to  poiCefs  in  his  own  right,  in  order  to  do  injuftice  to  the  elder  brother.    BeHdes  no  laches 

caa  be  imputed  to  the  elder  brother,  (ince  the  younger  entered  and  poflTcfled  for  him.    But  if  the 

younger  brother  in  this  cafe  had  made  a  fe<^ffment  in  fee,  and  the  feoiiec  had  died  (eifrd,  thia  defcent 

nad  taken  away  the  mirv.  becaufe  then  the  younger  brother  could  not  be  mterprcted  toenur  to  pre* 

ferve  the  eftate  of  the  elder,  but  in  order  to  make  the  advantage  of  il  for  btmrelf.    So  in  this  cale 

Littleton  put.  If  the  elder  brother  had  entered,  then  if  the  younger  had  entered  upon  him,  this  had 

been  in  deftruftion  of  the  elder  brother's  poflfeflion,  and  therefore  the  vounger  gets  a  poCCefTioii  di^ 

tin^  from  that  of  the  elder  brother,  and  his  heir  a  diAin£i  right  of  poifef&on,  and  it  is  the  laches  of 

the  elder  brother,  that  he  did  not  enter  to  reftore  his  poflci&on.    Gilb.  Treat,  of  Ten.  24, 15* 

10.  If  a  man  has  two  daughters  and  dies^  the  eldeft  entereth  into  Ifowco^^r- 
mll  the  lands,  claiming  all  to  ber^  ice.  and  has  ifTue  and  dies  feifed^  ^^dllm 
and  the  ifllie  enters,  and  dies,  leaving  iiTue,  and  fuch  fecond  iflfue  the  nvhoie 
enters,  yet  as  to  one  moietv  the  youngeft  fifter  may  enter ;  but  l*nd  and 
ifhothftjiers  had  been  oncejeifed^  and  the  eldeft  diffeifed  the  youngeft  '^^Jlf^ 
of  her  part,  the  youngeft  imer  nor  the  heirs  cannot  enter.     Litt.  tee,  and 
S.  ^q8.    '  '*^"  ^*^* 

•^'  an  eftaie  ta 

^er  tmd  btr  heirs,  and  hat  ijue,  smi  dltt  feifed^  this  defeent  (hall  Uke  away  the  entry  of  the  other 
lifter,  becaufe  by  the  feoffment,  the  privity  of  the  coparcener  was  deftroyed.     Co.  Lut.  243.  b. 

If  one  coparcener  enters  into  the  whole,  it  is  only  in  prefervaiion  of  the  rdate  of  the  others 
but  if  he  ditteifcs  the  other  after  her  entry,  there  Ihe  gets  a  poffe(&on  diftind  from  that  of  her  {ilicr 
and  the  defccnt  wtil  take  away  the  entry,  caufa  qua  fupra*    Gib.  Treat,  of  Ten.  a6. 

11.  If  after  the  decease  of  the  father  a  Jiranger  does  firji  enttr 
and  abate^  upon  .whom  the  youngeft  fon  enters  and  dijfeifes  him^  and 
dies  feifed.  This  defeent  fliall  bind  the  eldeft  \  for  he  entered  by 
diileilin,  and  not  by  abatement.     Co.  Litt.  242.  b. 

12.  If  a  man  be  feifed  of  land  in  the  nature  of  borough  englijh^ 
and  has  iflue  two  fons  and  dies,  and  the  eldeft  before  any  entry 
made  by  the  youngeft,  enters  into  the  land  by  abatement,  and  dies 
feifed ;  this  fhall  not  take  away  the  entry  of  the  youngeft  brother. 
£t  lie  de  fimilibus.    Co.  Litt.  242.  b.  243.  a. 

13.  Lands  were  given  to  the  hujband  and  wife^  and  to  the  heirs 
of  their  two  bodies^  they  had  ijjiie  daughters^  the  wife  died^  the  huf- 
band  had  ijfue  by  another  wife  four  fonsj  and  diedy  the  elde/i  fon 
abated  and  died  feifed^  this  defeent  did  take  away  the  entry  of  the 
daughters,  becaufe  they  claimed  not  by  one  title.  Co.  Litt. 
242.  a.  b. 

14.  If  the  father  makes  a  leafe  for  life^  and  has  iffue  two  fons 
and  diesj  and  the  tenant  for  life  dies,  and  has  ifliie  two  fonS|  and 
dies,  and  the  tenant  for  life  dies,  and  the  youngeft  fon  intrudes^  med 
dies  feifed^  this  defeent  (hall  not  take  away  the  entry  of  the  eUlft 
fon.    Co.  Litt.  243.  a, 
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